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§nftmt  Court  of  t&e<f  teteol  ^mimm, 


FOB  THE  NEW  OBLEANS  DISTRICT, 


May  81. 1860. 


BULB  I. 

I.  [n  preparing  transoripts  of  Beoords,  ia  canacs  appealed  to  this 
Coail,  elerks  of  Lower  Courts  most  observe  the  foUoviog  require- 
meats: 

First — Sach  transcripts  sbould  be  written  in  a  fair^  legible  band,  on 
good^  strong  paper  (tbe  latter  baviog  a  double  margin  on  eacb  page 
tbereof),  and  tbe  various  parts  sbould  be  securely  fastened  togetbor. 

Second — Tbe  different  portions  of  a  Kecord  sbould  be  made  to  appear 
in  tbe  order  of  tbeir  respective  filiog. 

Third — Provided,  bowever,  tbat  wben  tbe  Records  of  one  or  mora 
otber  suits  are  introduced  as  evidence  in  a  cause,  sucb  Records  sbonld 
appear  in  tbe  transcript,  distinct  from  and  subsequent  in  order  to  tbe 
rest  of  tbe  Record  of  tbe  principal  suit. 

Fourth — ^Tbe  transcript  sbould  sbow  for  wbiob  partj  to  tbe  snit  eacb 
witness  ia  sworn,  and  by  wbich  party  eacb  document  or  record  is  offered 
in  evideace. 

Fifth — No  one  document  should  be  copied  twice  in  the  transcript. ' 

Sixth — An  accwrate  alphabetical  index  should  be  attached  to  and 
form  part  of  each  transcript,  affording  reference  to  particular  pages  of 
tbe  same  (and  with  proper  designations  or  words  of  description)  for  the 
several  pleadings,  processes  and  orders  in  tbe  suit;  for  the  depositions 
and  testimony  of  each  witness  by  name  (and  not  by  general  reference 
to  testimony )]  for  the  note  of  evidence,  and  for  each  document,  giving 
the  latter  its  correct  title,  or  some  sufficient  designation  showing  its 
nature  and  character  (and  not  merely  by  the  letters,  marks  or  ftgnres 
endorsed  thereon). 
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Seventh — ^Pronded,  that  wlien  BeoordB  of  other  Baits  aie  included  in 
the  transcript,  a8  indicated  above,  in  the  fourth  reqaircment;  a  like 
index  to  each  of  such  Records  should  follow  the  general  index. 

2.  Any  neglect  or  omission  to  obserre  this  rule  strictly  will  subject 
clerks  as  aforesaid  to  the  cost  of  reputing  such  neglect  or  omission, 

RULE  IL 

The  party  applying  for  the  filing  of  a  transcript  of  the  Record  in  a 
cause  in  this  court,  must  first  tender  to  the  clerk  his  bond,  with  satis&c- 
tory  security,  in  the  sum  of  fifty  dollars,  for  the  payment  of  such  fees  as 
may  accrue  to  the  clerk,  or  deposit  with  the  latter,  in  plac3  of  such  boad, 
the  sum  of  twenty  dollars. 

RULE  IIL 

1.  Gases  wiR  be  docketed  in  the  order  of  llheir  filing. 

2.  Pursuant  to  Act  No.  56,  of  the  laws  of  1869,  the  olerk  will  keep  a 
Summary  Docket,  but  will  enter  causes  therein  only  on  the  formal  appli- 
cation of  counsel  in  writing,  stating  the  •facts  entitling  such  causes  to  a 
summary  trial,  and  he  will  so  enter  in  the  order  of  Buch  application. 

3.  Whenever  it  shall  be  made  to  appear  to  the  Court  that  a  case  has 
been  improperly  caused  by  counsel  to  be  placed  upon  the  Summary 
Docket,  the  same  shaB  thereupon  be  transferred  to  the  Ordinary  Docket, 
and  entered  at  the  foot  thereof. 

RULE  IV, 

1.  Only  counsel  engaged  in  a  cause  will  be  allowed  to  withdraw  die 
Record  of  the  same  from  the  clerk's  office.  ^ 

2.  Records  shall  in  all  cases  be  receipted  for  on  withdrawal.  They 
should  be  returned  to  the  office  within  a  reasonable  time,  and  must  be  so 
returned  on  the  requisition  of  the  clerk. 

RULE  V. 

Court  will  be  held  every  day  of  each  alternate  week  of  the  session. 

fiULE  VI. 

1.  On  Monday  of  each  court  week  cases  will  be  called  and  fixed  for 
the  next  court  week — five  for  Monday  and  eight  for  every  other  duy« 

These  cases  shall  be  properly  posted  by  the  clerk  by  11  o'clock  of  the 
next  day,  which  shall  be  notice  to  all  parties.  (This  portion  of  the  rule 
will  not  apply  in  country  terms,  during  the  pendency  of  which  cases  will 
be  called  and.  tried  continuously  in  the  order  in  which  they  are  filed  ) 

2.  Before  the  calling  of  cases,  opportunity  will  be  given  counsel  to 
have  any  cause  entitled  to  preference,  but  not  to  entry  in  the  Summary 
Docket,  made  subject^  on  motion,  to  be  called  and  fixed  for  trial. 
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3.  All  cases  jrhloh  hare  stood  on  the  docket  for  eighteen  months 
withont  heiDg  set  down  for  trial,  provided  the  same  have  been  duly  called; 
may  be  removed  therefrom  and  placed  upon  a  docket  to  be  called  the 
Dday  Docket,  and  shall  not  be  again  put  upon  the  Trial  Docket  e::cept 
on  motion  and  loavo  granted  thereon. 
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BULE  VII. 

1.  Tl^ithin  f»is  days  after  snj  cause  shall  be  fixed  for  trial,  the  appel- 
laot  shall  file  with  the  clerk  a  printed  or  fairly  written  brief  or  abstract 
of  the  cause,  containiog  the  substance  of  all  the  material  pleadings,  facts 
aod  documents  (referring  particularly  to  the  pages  of  the  Record  where 
they  may  be  found),  and  an^  accurate  reference  to  llie  points  of  law  and 
suihorities  upon  which  he  relies.  Seven  copies  thereof  to  be  furnished 
and  filed  with  the  clerk;  one  for  the  opposite  counsel  and  the  zemainder 
for  the  use  of  the  Oourt. 

2.  Within  twelve  days  after  the  fixing  of  a  cause  the  appellee  shall 
ako  file  seven  copies  of  a  simflar  brief  embodying  the  requirements  set 
forth  in  regard  to  the  appellant. 

3.  No  cause  shall  be  heard  unless  one  at  least  of  the  parlies  has  com- 
plied with  the  foregoing  sections  of  this  rule,  and  if  neither  party  has  so 
complied,  the  case  shall  be  continued  and  go  to  the  foot  of  the  docket. 
If  only  one  party  has  complied  he  may  argue  or  submit  the  cause,  or  he 
may  decline  to  do  either,  in  which  last  event  the  case  shall  be  continued 
and  go  to  the  foot  of  the  docket,  and  it  is  made  the  duty  of  the  clerk  to 
iaform  the  Court  on  this  point  when  a  case  is  called  for  trial. 

4.  The  clerk  shall  receive  no  brief  in  a  cause,  after  it  is  submitted, 
unless  accompanied  by  a  certificate  in  writii^  from  counsel  that  he  has 
delivered  a  copy  to  the  opposite  counsel  with  the  date  of  such  delivery, 
or  by  a  written  acknowledgment  or  waiver  of  such  delivery  signed  by 
opposite  counsel,  who  shall  have,  upon  application  to  the  Court,  a  reason- 
able time  from  the  date  of  such  delivery  or  waiver  in  which  to  reply;  and 
a  such  cases  seven  copies  must  be  filed  by  each  party  as  prescribed  in  the 
'first  section  of  the  rule. 

5.  All  briefs  in  a  cause  mu.:t  bo  filed  in  the  clerk's  ofiice^  and  befbre 
the  trial  of  the  cause  commences. 

RULB  VIIL 

1.  The  original  plaintiff  in  the  Lower  Court  shall  have  the  right  of 
opening  and  closing  the  argument  of  the  cause  in  this  Court. 

2.  Not  more  than  one  hour  will  be  allowed  for  an  opening  argument; 
ooe  hour  to  each  counsel  for  the  defence  (not  exceeding  two);  and  one 
hour  for  the  dosing  argument,  except  where  in  special  cases  the  Court, 
on  application  made  before  the  opening  argument  is  begun,  may  other, 
wise  order.  The  time  not  consumed  by  one  eounsel  will  not  be  allowed 
ij  another. 
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RULE  IX. 

1.  Applications  for  rehearing  must  be  by  written  or  printed  petition 
filed  within  the  legal  delay,  and  must  state  fully  all  the  points  and 
authoritic8  on  which  the  party  founds  h»s  application.  Additional  time 
for  elaborating  the  argument  on  such  points  and  authorities  may  be 
granted  upon  a  proper  showing,  if  made  before  the^  delay  expires. 

2.  When  a  petition  for  rehearing  in  any  cause  is-  filed,  the  clerk  will 
immediately  enter  it,  with ,  its  date,  in  the  docket  kept  for  the  purpose, 
and  place  the  Record  with  the  decision  and  five  copies  of  the  petition  in 
the  consultation  room. 

8.  When  a  rehearing  is  granted  the  cause  will  be  immediately  called 
and  fixed  with  preference,  and  briefs  will  bo  required  as  in  the  first  and 
second  sections  of  Rule  VII. 

*  » 

Oral  argument  may  be  granted  in  the  discretion  of  the  Court,  if 
applied  for  on  motion,  and  four  days'  notice  thereof  be  given  to  the 
opposite  counsel. 

The  filcrk  will  properly  designate  the  cause  on  the  Judge's  doicket  as 
being  upon  rehearing,  and  also  the  fact  when  owl  ailment  is  to  be 
heard, 

4i    Only  one  rehearingan  any  cause  will  be  granted. 

RULE  X. 

1.  Motions  for  dismissals  of  appeals  rtiaH  be  filed  and  fixed  for  trial 
Uy  the  clerk  in  his  office.  They  shall  be  so  fixed  for  Monday  of  each 
court  week,  at  least  one  week's  previous  notice  being  given  by  posting 
as  prescribed  in  the  first  section  of  Rule  VI.,  but  if  not  tried  on  the 
day  fbr  whfch  they  are  thos  fia^ed,  they  shall  be  continued  to  Monday  of 
the  next  court  week. 

2.  Such  motions  shall  set  forth  distinctly  all  the  grounds  relied  on 
and  on  their  trial  shall  be  argued  only  in  written  or  printed  briefs,  which 
ipust  conform  in  character  and  number  to  the  seqnirementa  stated  in  Beo« 
tiona  first  and  second  of  Rule  VII. 

RULE  XL 

1.  All  motions  made  in  open  Court  must  be  offered  before  the  regular 
business  of  the  Court  is  begun  or  after  it  is  dosed. 

2,  No  motion  will  be  entertained  unless  it  be  in  writing,  upon  not 
less  tbvi  a  ^0^^  «^eet  of  paper,  and  with  a  proper  title  endorsed  npon  it 

8.  All  instructions  to  the  clerk  and  agreements  of  counsel,  on  whioh 
the  Court  is  to  act  must  be  in  writing  and  duly  filed.    / 

RULE  XIL 

The  Court  willl  entertain  no  application  for  writ  of  prohibition,  unless 
previous  notice  of  intention  to  make  such  application  shall  haye  been 
given  to  the  opposite  party. 
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KULE  XIII. 
Govplitoee  vitb  tlie  third  mid  fourth  seottons  of  the  Berenne  Act  of 
Harek  9,  1869,  rolaiiTe  ta  li<;eiiM»  of  attoroejs  at  law^  will  be  strictly 
exacted  of  coaQficl  ecigaged  io  caosee  in  this  Court* 

IlUtB  XIV. 

WhMieTcr,  pending  |n  appfwli  either  party  shall  die,  his  proper  repre- 
leatadTes  may  roluntarily  eooie  in  and  be  admitted  parties  to  the  suit 
lod  thereupon  the  cause  shall  be  heard  and  determiaed  as  in  other  oases. 

When  the  appellant  dies  pending  the  appeal,  if  his  proper  representa- 
ti?es  be  known  and  reside  within  the  State,  and  have  not  made  themselves 
parties  to  tbo  case,  the  appellee  may  on  affidavit  apply  for  an  order  to 
mmmon  them  to  appear  with}n  twenty-five  days;  and  in  default  of  such 
appearance  after  duo  return  of  service,  the  appellee  may  move  the  dismis* 
nl  of  the  appeal,  or  have  the  cause  heard  and  determined  as  in  other 


If  the  proper  representatives  of  the  sppellant  be  not  known  or  do 
not  reside  within  tbo  State,  the  appellee  may  on  affidavit  obtain  an  order 
that  unless  they  appear  and  become  parties  within  tbrpe  months  from 
pttblieation,  the  appeal  will  be  dismissed,  and  cause  the  said  order  to  be 
published  three  times  in  a  newspaper  printed  at  the  seat  of  Government 
of  the  State,  or  in  the  place  where  the  Court  sits,  and  upon  proof  of 
SDch  publication,  and  default  of  appearance  the  appellee  may  have  the 
appeal  dismissed  or  the  cause  heard  and  determined  as  in  other  cases. 

If  the  appellee  dies  pending  the  sppeal,  and  his  proper  representatives 
he  known  and  reside  within  the  State,  and  have  not  made  themselves 
parties  to  the  cause,  the  appellant  may  on  affidavit,  apply  fur  an  order 
to  summon  them  to  appear  within  twenty-five  dajs,  and  in  default  of  such 
aiipearance  after  due  return  of  service,  the  appellant  may  proceed  to  have 
the  cause  heard  and  determined  as  in  other  cases. 

If  the  appellee*s  proper  representatives  be  not  known  or  do  not  reside 
in  the  State,  the  appellant  may  on  affidavit  obtain  an  order  that  unless 
they  appear  and  become  parties  within  three  months  from  publication, 
the  appellant  will  proceed  to  have  the  cause  heard  and  determined,  and 
cause  the  said  order  to  be  published  three  times  in  a  newspaper  printed 
St  the  seat  of  Government  of  the  State,  or  in  the  place  where  the  Court 
ails,  and  upon  proof  of  such  publication,  and  default  of  appearance  the 
appellant  may  proceed  to  have  the  cause  heard  and  determined  as  in 
other  eases. 

In  country  cases  the  time  of  personal  summons  may  be  reduced  on 
special  applicaUon  according  to  circumstances, 

RULE  XV. 
No  person  applying  for  admission  as  an  attorney  and  counsellor  at 
law,  shall  be  examined  as  such  until  his  name  as  candidate  for  admis* 
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BiOQ  shall  have  been  by  the  clerk  published  dariog  three  judicial  days 
at  the  foot  of  the  trial  list  posted  at  the  court  room  door.  Application 
to  be  made  through  the  clerk. 

The  Court  will  hereafter  require  of  candidates  for  admission  to  the 
b^r,  not  pi-eviously  licensed  in  another  State: 

Fint — Evidence  of  citizenship  of  the  United  States. 

Second — Evidence  of  ^ood  moral  character,  by  certificates  in  confor- 
mity to  the  statutes  of  March  29,  1823,  and  iMaich  20,  1842. 

The  Court  will  not  be  satisfied  with  the  qualification  of  a  candidate 
in  point  of  legal  learning  unless  it  shall  appear  by  examination  that  ho 
is  well  read  in  the  following  course  of  studies  at  least:  Story  on  the 
Constitution;  the  general  laws  of  the  United  States;  Vatters  Laws  of 
Nations,  or  Wheaton's  Elements  of  International  Law;  the  Louisiana 
Code;  the  Code  of  Practice;  the  Statutes  of  the  State  of  a  general  na- 
ture; the  lobtitntes  of  Justinian;  Domat's  Civil  Law;  Pothier's  Treatise 
on  Obligations;  Blackstone's  Commentaries,  4th  Book;  Kent's  Comment- 
aries, Smith  on  Mercantile  Law;  Story  or  Parsons  on  Notes;  Chitty  or 
Baylcy  on  Bills;  Oreenleaf,  Starkie  or  Philips  on  Evidence;  Russell  on 
Crimes;  and  the  Jurisprudence  of  Louisiana  settled  by  the  decisions 
of  the  Supreme  Court. 

The  examination  shall  b«  conducted  in  the  following  manner;  At  the 
beginning  of  the  session  in  Now  Orleans  the  Court  will  appoint  from 
among  the  members  of  the  bar  a  committee  of  wven^  who  are  earn- 
estly requested  to  lend  their  aid  to  the  Court.  Upon  the  candidate 
producing  a  certificate  from  the  committee  that  he  has  been  examined 
by  them  upon  the  above  works^  and  that  he  is  in  their  opinion  qualified 
for  admission  to  the  bar,  the  court  will  admit  him  to  a  public  examina- 
Uon,  and  if  after  such  public  examination  they  concur  with  the  com- 
mittee in  opinion,  the  candidate  will  be  admitted  and  licensed  as  an 
attorney  and  counsellor  at  law,  and  not  otherwise. 

The  committee  will  meet  twice  in  each  month  during  the  sessions  ol 
the  Supremo  Court,  to  wit:  On  the  Friday  preceding  each  court  week. 

The  Court  will  examine  on  Tuesday  of  each  court  week. 

Each  candidate  to  be  examined  separately  before  the  committee  and 
the  Court 

The  foregoing  rules  will  be  observed  by  the  Court  in  the  country  dis- 
tricts also  so  far  as  practicable. 
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JUDGES  OP  THE  COURT: 

Hon.  John  T.  Ludeltng,  Chief  Justice. 
Hon.  J.  G.  Taliaferro,  ' 
Hon.  B.  K.  Howell^ 
UpN.  W.  G.  Wyly. 
Hon.  W.  W.  Howhl 


Associate  Justices^ 


-^ 


No.  1945. — City  of  New  Orleans  r.  C.  Lusse  and  R.  Rhulmak. 

Tke  third  section  of  the  act  of  the  Legislatare  of  18ft6,  page  327,  prohlUtlng  Mnntnlpftl  Corpor- 
itlom  vithln  the  State  trom  lPT>iDg  bdj  tax  on  persons  engaged  in  telling  artiolea  mann- 
l^ctured  by  theiusdyes  within  the  State,  is  not  in  conflict  with  article  118  of  the  Constitution 
of  18G8.    A  tax  levied  bj  the  dty  of  New  Orleans  on  snch  pers  >ia  is  illegal.  ' 

4  PPEAL»  from  the  Seventh  District  Court  of  the  parish  of  Orleans^ 
j\  CollenSj  J.  F.  Michinard,  for  plaintiff  and  appellant.  E*  Howard 
MeCalebf  for  defendant  and  appellee. 

Howell,  J.  The  defendants  are  sued  for  a  license  tax,  imposed  by 
section  thirty -nine,  of  Ordinance  No.  818  N.  S.,  ui>on  tlieir  occupation 
as  brewers  for  the  year  1868. 

Tliey  plead  exemi>tion  therefrom  by  virtue  of  the  third  section  of  the 
act  of  1855,  page  327,  entitled  '^  An  Act  relative  to  Municipal  Corpora- 
tions,^ in  the  following  words :  **  That  it  shall  not  be  lawful  hereafter, 
for  any  municipal  corporation  within  tlus  State,  to  lay  any  tax  on 
persons  engaged  in  selling  articles  of  their  own  manufiacture.  manufac- 
^ued  withw  this  State.^' 


2  SUPREME  COURT  OP  LOUISIANA, 

City  of  New  Orleans  t.  C  Lone  and  R.  Rhulman. 

The  city  contends  that  this  section  is  repealed  by  article  124  of  the 
Constitution  of  1864,  and  article  118  of  the  Constitution  of  1868,  which, 
it  is  .urged,  withdrew  from  the  Legislature  the  power  to  exempt  from 
taxation,  save  in  certain  specified  cases,  in  which  tlie  present  tax  is  not 
included.  The  article  124  reads :  ''  Taxation  shall  he  equal  and  uniform 
tliroughout  the  State.  All  property  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  by  law.  The  General  Assembly 
shall  have  power  to  qi^empt  from  taxation  property  actually  used  for 
church,  school  or  charitable  purposes.  The  General  Assembly  shall 
levy  an  income  tax  upon  all  persons  pursuing  any  occupation,  trade  or 
calling,  and  all  such  persons  shall  obtain  a  license,  as  provided  by  law.^' 
Article  118  of  tlie  Constitution  of  1868  is  the  same,  except  that  in  tlie 
last  clause  it  says,  that  '^  the  General  Assembly  may  levy  an  income 
tax,"  etc. 

In  neitlier  do  we  find  anything  inconsistent  with  the  power  of  the 
Legislature  .to  exempt  persons  from  a  license  tax.  Such  a  power  not 
being  prohibited,  expressly  or  by  necessary  imi)licationf  is  pennitted. 
See  State  v.  Volkman,  not  yet  reported,  and  the  cases  in  Hen.  Dig.  788, 
III.  Nos.  1,  2,  3,  4  and  6. 

All  laws  in  force  at  tlie  time  of  the  adoption  of  each  Constitution,  not 
inconsistent  therewith,  were  continued  in  operation.  The  law  quoted 
exempting  manufacturers  from  tlie  tax  opposed  herein,  was  declared  in 
the  case  of  the  Citif  v.  MasmrOj  11  A.  733,  to  be  in  force,  notwithstanding 
the  provision  on  this  subject,  in  the  city  charter  (see  acts  1856,  p.  158, 
1 102);  and  as  the  Constitution  does  not  rex>eal  it,  we  must  consider  it 
fttil  in  force. 

The  judge  a  quo  did  not  err  in  giving  judgment  in  favor  of  the 
defendants. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


No.  1164. — Succession  of  George  MoCausland. 

Wbere  tin  appeal  has  been  token  from  a  Judgment  on  a  tobleaux  and  oppoaiilon  thereto,  aU  tlio 
partlea  fl«arlng  on  the  tobleaux  must  be  made  partioa.  othemrliie  the  appeal  wiU  ba 
dtomliaed  for  want  of  proper  parties. 

APPEAL  fi*om  the  Seventh  District  Court,  parish  of  Point  Coupee, 
Cooley,  J.  Collins  db  Leake^  for  administrator  and  appellee,  ]K.  D. 
Winter  for  opponent  and  appellant. 

WrLY,  J.  The  administrator  of  this  succession  filed  his  final 
account  and  tableau.  An  opposition  was  filed  to  the  homologation 
thereof,  and  from  the  judgment  on  the  opposition  this  appeal  has  been 
taken. 

The  case  is  now  presented  on  a  motion  to  dismiss  the  appeal  because 
all  the  creditors  in  the  tableau  are  not  made  parties  thereto,  the  appeal 
bond  being  in  favor  of  only  part  of  the  creditors. 


K£W  OBti^iLKS,  JAKUARY,  1869. 


Bacotmloa  of  Q^or^e  McCaoeUnd. 


The  ereditoTg  in  the  tableaa  who  make  this  motion  are  clearly  inter- 
ested  in  maintaining  the  judipnent  ni>i>ealed  from,  and  the  bond  is 
defective  in  not  being  in  their  favor  altso. 

The  motion  to  dismiss  is  well  taken.  (See  the  case  of  the  succession 
of  Jacob  Weigel,  lately  decided,  and  the  authorities  there  cited.) 

It  is  therefore  ordered  that  the  judgment  rendered  by  this  court  on 
ibuith  Febniary,  1867,  dismissing  this  appeal,  remain  uudisturbed. 


Ko.  14G2. — Succession  of  H.  E.  A.  Dolhonde,  opposition  of  Louisiah^ 
Mutual  Insurance  Company  to  the  Account  of  Natural  Tutrix. 

One  psrtaer  cannot  vae  the  other  fbr  »  epedlbe  eum  until  the  eAUn  of  the  pertnenhip  ham 
been  liqnidAted.  The  U9uideting  piiitner  of  *  commercial  firm  oennot  be  celled  In  inii«> 
xentr  by  the  administrator  on  a  demand  a^u?>t  the  estate  of  a  deceased  partner. 

The  holder  of  a  promiaeory  note,  deposited  before  maturity,  to  secure  the  pityment  of  a  pre> 
existing  debt,  has  a  right  to  sne  for  and  reoorer  the  vhole  amuunt. 

Asmemb^  of  the  oonunercial  firm  of  A  *  B»  esecuted  his  two  promissory  notes,  payabtoie 
Us  own  order  and  by  him  indorsed  in  blank,  secured  by  mortgage  <m  his  individinl  prop- 
erty. A  placed  the  notes  in  the  hands  of  the  commercial  firm  of  A  A  B,  who  deposited 
them  In  pledge  with  C,  to  secure  the  payment  of  a  note  of  the  firm.  The  note  ot  the  flrm 
was  taken  up  by  them  togetiier  with  the  mortgage  notes  held  m  collateral  security;  Bdd 
by  the  Cburt— That  the  mortgage  given  to  secure  the  notes  of  A,  was  not  extinguished  by 
conlkiaSon,  tbey  not  having  been  returned  into  his  hands.  1  hst  the  fact  that  they  wwa 
retomed  into  the  hands  of  the  Arm  of  which  A  was  a  member  did  not  ph^oe  tbenin  hte  li^ 
diridual  hands,  and  the  mortgage  stiU  exists. 

I  PPEAL  from  the  Second  District  Court  of  New  Orleans,  Thama$y  J. 
il.  P.  Cfia8.  Cuvellier  for  Tutrix,  Appellee.  Clarke  db  Bayne^  for 
Louisiana  Mutual  Insurance  Company,  Appellant. 

LuDELiKG,  C.  J.  H.  £.  A.  Dolhobde  was  a  member  of  the  commercial 
firm  of  John  S.  Wallis  &  Co. 

On  the  seyenteenth  day  of  July,  1865,  he  executed  an  antliontic  act, 
in  which  he  acknowledged  that  he  was  justly  and  truly  iudebted  to  J* 
IL  Crawford  in  the  sum  of  twelve  thousand  dollars;  that  for  the  rcim- 
boisement  thereof  he  had  made  and  signed  two  promissory  notes,  dated 
same  day,  to  the  order  of  and  endorsed  by  himself,  each  for  six 
thousand  dollars,  payable  two  years  after  date,  at  the  Canal  Bank  in 
this  city,  and  bearing  seven  per  cent,  per  annum  interest  from  matuiity- 
and  that  to  secure  the  payment  of  the  notes  he  mortgaged  cert^iin  prop« 
»ty  in  &vor  of  J.  M.  Crawford,  etc*  The  notes  were  paraphed  by  the 
notary. 

The  evidence  shows  that  J.  M.  Crawford  had  no  interest  whatever  in 
the  notes,  that  he  signed  the  act  of  mortgage  at  the  request  of  Mr.  Dol- 
honde,  and  that  he  never  liad  possession  of  the  notes. 

On  the  twenty-fifth  of  July,  18G5,  the  finn  of  Jolin  S.  Wallis  &  Co. 
obt4uned  from  Pike,  Lapeyre  &  Brother,  a  loan  of  t^m  tliouiuind  dollars 
for  thirty  days,  on  the  pledge  of  an  envelope  ooutaining  some  un^ 
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Bacoenion  of  Dolhondo,  oppofitton  of  LoalBlAna  Mutaftl  Insurance  Company. 

current  bank  bills  and  the  mortgage  notes,  and  in  due  time  Wallis  & 
Co.  redeemed  tlieir  pledge.  On  the  tenth  of  October,  1865,  the  firm  of 
Wallis  &  Co.  obtained  from  the  Louisiana  Mutual  Insurance  Company 
a  loan  of  $8,000,  for  which  amount  the  firm  executed  a  note  payable  on 
demand. 

About  the  middle  of  December,  1865,  the  Louisiana  Mutual  Insurance 
Company  demanded  payment  of  the  noUj  or  eeeurity;  and  Dolhonde 
said  '^  the  firm  would  secure  the  note  by  a  pledge  of  mortgage  paper,  as 
collateral  security." 

Sometime  in  the  year  1866,  Dolhonde  died.  His  widow  was  con- 
firmed as  natural  tutrix  of  his  minor  children.  She  caused  tlie  prop- 
erty of  the  succession  to  be  sold,  and  filed  an  account  and  tableau  of 
distribution  which  was  opposed  by  the  Louisiana  Mutual  Insurance 
Company  on  the  ground  that  they  are  the  legal  owners  and  holders  of 
tlie  two  mortgage  notes,  already  described,  and  that  as  such  they  are 
entitled  to  be  paid  by  preference  out  of  the  proceeds  of  the  sale  of  the 
mortgaged  property,  and  that  the  tutrix  has  failed  to  place  them  u]K>n 
the  tableau. 

To  this  opposition  the  tutrix  filed  an  answer,  in  which  she  denies  the 
allegations  made  in  the  op]K>sition,  and  she  avers  the  ownership  of  the 
notes  to  be  in  the  deceased,  and  consequently  the  nullity  and  extin- 
guishment pf  the  notes  and  the  mortgage.  She  calls  John  S.  WaUia, 
surviving  partner  and  liquidator  of  the  firm,  in  warranty. 

John  S.  Wallis  excepted  to  the  call  in  wyranty,  for  the  following, 
among  other  reasons  given,  to  wit :  ''  there  hais  been  no  final  liquidation 
of  the  partnership  aflairs." 

By  agreement  the  exception  was  referred  to  the  merits. 

The  exception  ought  to  have  been  sustained.  10  Mart.  433.  8  N.  3. 
281     11  An.  509. 

It  appears  tliat  the  Louisiana  Mutual  Insurance  Company  received 
these  notes  before  maturity,  and  in  due  course  of  their  business,  as  a 
pledge  to  secure  the  payment  of  a  subsisting  debt.  The  secretary  of 
the  Insurance  Company,  in  giving  his  testimony,  says,  '^  When  I  insisted 
on  the  security,  the  pledge  was  given" — "When  I  applied  for  the 
amount  of  the  note,  Mr.  Dolhonde  told  me  the  fiim  would  give  some 
mortgage  notes  as  collateral  security."  The  president  of  the  company 
says,  "six  per  cent  is  a  fair  rate  of  interest  on  call  loan  notes.  It  is  im- 
portant for  offices  like  ours  to  have  money  lent  on  short  time,  so  that  it 
might  be  called  in  promptly." 

The  counsel  for  the  tutrix  and  appellee  admits  that  tlie  commercial 
law  protects  the  bona  fide  holder  of  negotiable  paper,  received  before 
maturity,  against  equities  existing  between  the  maker  and  the  payee; 
but  lie  insists  that  there  are  exceptions  to  this  rule,  and  he  claims  that 
the  case  at  bar  constituh's  one  of  the  exceptions,  because  the  notes  sued 
on  were  given  ns  collateral  securilyfor  tlie  payment  of  a  pre-existing  debt. 

|u  Swift  vs.  Tyson,  16  Peters,  p.  20,  Judge  Story  as  the  organ  of  the 
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Saeofiflelaii  of  Dolhonde,  opposition  of  Tion1ri>n»  Matnal  Inaoranc*  Oompany, 


ccHirt  said,  ''  We  Lave  no  hesitation  in  saying,  that  a  pre-exitting  dd>t 
ioa  wnsHtuie  a  valuable  considerationf  in  the  sense  of  the  general  role 
abneftdy  stated,  as  applicable  to  negotiable  instroiuents.      •    •    • 

"  The  qnet^tion  has  been  several  times  before  this  court,  and  it  has 
been  imifunnly  held  tliat  it  makes  no  difference  whatsoever,  ias  to 
the  rights  of  the  holder,  whether  the  debt  for  which  the  negotiable  in- 
Btnunent  is  transferred  to  him,  is  a  pre-existing  debt,  or  is  contracted 
at  the  time  of  the  transfer.  In  each  case  he  equally  gives  credit  to 
the  instrument. 

"Every  j^rson  is,  in  the  sense  of  the  rule,  treated  as  a  bona  ftde 
holder  for  value,  not  only  when  he  has  already  advanced  money,  or 
other  value  for  it;  but  when  he  has  received  it  in  payment  of  a  pre* 
eedent  debt,  or  when  he  has  a  lien  on  it,  or  has  taken  it  as  a  collateral 
eecnrity  for  a  precedent  debt,  or  for  future,  as  well  as  for  past  ad- 
vances."   Story  on  Promissory  Notes,  §  195. 

By  the  CivH  Code,  Art.  1887  the  obligations  which  can  have  no  effect 
are  those  which  are  wUhout  a  cause,  or  which  have  a  faUe  or  unlawful 
cause. 

By  the  cause  of  .the  contract  is  meant  the  eonsideration  or  motive  for 
making  it.  What  then  was  the  cause,  consideration  or  motive  for  making 
the  pledge?  Evidently  an  extension  of  the  credit  or  forbearance  to  sue. 
There  was  a  cause,  therefore,  which  was  neither  false  nor  unlawful. 
The  cause  was  sufficient.    5  N.  S.  562.    12  R.  378.    8  An.  97. 

The  notes  were  pledged  in  conformity  to  law,  and  the  pledgee  had  a 
right  to  sue  for  the  recovery  of  the  amount  thereof.  Acts  of  1866,  p. 
266.    King  v.  Gayoso,  8  N.  S.  370. 

It  was  held  in  Matthews  v.  Butherford,  that  in  the  commercial  law 
tiie  only  difference  between  the  absolute  holder  for  value,  and  the  party 
Trho  takes  the  note  as  collateral  security,  so  far  as  the  right  of  recourse 
against  the  maker  is  concerned,  was  that  the  former  may  recover  in 
ffdl,  whilst  the  latter,  if  there  be  equities,  is  restricted  to  the  extent  of 
Mb  debt.  He  is  considered  a  purchaser  in  good  faith  pro  tanto, 
7  An.  225. 

It  is  urged  tliat  the  notes  were  returned  to  the  Tnaker  after  they  had 
been  pledged  to  Pike,  Lapeyre  &  Brother,  and  that,  at  least,  the  mort- 
gage had  been  extinguished  by  confusion.  The  proof,  om  the  contrary, 
is  that  John  S.  Wallis  &  Co.  pledged  the  notes  to  Pike,  Lapeyre  & 
Brother,  and  that  the  firm  of  John  S.  Wallis  &  Co.  redeemed  the 
pledge,  and  the  notes  and  other  property  pledged  were  returned  to 
them  through  John  S.  Wallis.  The  secretary  of  the  Louisiana  Mutual 
Inisutince  Company  says,  ''I  asked  security  of  Mr.  Dolhonde,  «nd  they 
were  handed  to  me  by  Mr.  J.  S.  Wallis — all  I  know  is  that  these  notes 
came  from  Mr.  J.  S.  Wallis.  I  understood  Mr.  Dolhonde,  when  he  said 
he  would  give  me  mortgage  paper,  that  it  was  paper  over  which  he  had 
control  €ts  a  member  of  the  firm  of  John  S.  Wallis  and  Company.  When 
treating  with  Dolhonde  I  was  treating  with  John  S.  Wallis  &  Co." 


SUPB£M£  GOxmt  W  LOUISIANA, 


BaooeMlon  of  Dolbonde,  oppotltton  of  LonisiBn*  Mutiud  Incimnce  Company. 

Bot  we  are  not  prepared  to  admit  that  the  mortgage  would  have 
been  exdnguished,  as  between  Dolhonde  and  the  Louisiana  Mutual  In- 
Hurance  Company,  even  if  it  had  been  proved  tliat  the  notes  liad  been 
returned  to  the  possession  of  Dolhonde  individually.  The  Louisiana 
Mutual  Insurance  Company  was  ignorant  of  tlie  fact,  and  Dolhonde 
himself  represented  that  the  notes  were  secured  by  a  mortgage. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed,  and  that  the  opposition  of 
the  Louisiana  Mutual  Insurance  Company  to  the  account  and  tableau  of 
distribution  filed  by  Marie  Fourcade,  widow  of  H.  £.  A.  Dolhonde,  de- 
ceased, and  natural  tutrix  of  her  minor  children,  be  sustained  to  the 
extent  of  eight  thousand  dollars,  with  six  per  cent,  per  annum  interest 
thereon  from  the  tenth  of  October  1865,  with  privilege  upon  the  pro- 
ceeds of  the  sale  of  the  property  mortgaged  to  secure  the  notes  sued  on. 
And  it  is  further  ordered  that  the  tableau  bo  amended,  and  that  the 
Louisiana  Mutual  Insurance  Company  be  placed  upon  said  tableau  aa 
mortgage  creditors,  to  be  paid  by  preference  over  all  other  mortgage 
creditors  except  Lafitte,  Dufilho  &  Co.,  and  the  New  Orleans  Mutual 
Insurance  Company. 

It  is  further  ordered  that  the  succession  pay  the  costs  of  both  courts. 


■iM^ 


No.  1413.— H.  &  M.  Marx  v.  L.  Blooh. 

An  actton  will  not  Ue  to  recover  an  acooant  ftnr  80o4m  sold  where  tt  is  aliown  fhalft  paftnaMhlp 
eziate  between  the  paitiee.  in  mioh  ft  caae  the  anlt  will  be  diamiaaod  with  the  rights  of  tha 
party  reaerved  to  sue  for  a  settlement  of  the  partnership  aoconnta. 

APPEAL  from  the  Thiid  District  Court  of  New  Orleans,  FeUotoeSf  J. 
J.  B.  Cotton,  for  appellees,  Breaux  <&  Fenner  for  appellant. 

Howe,  J.  This  action  is  brought  upon  an  open  account  for  hill  of 
goods  sold  and  delivered  to  defendant,  November  2,  1862. 

The  defendant  excepted,  and  answered  that  there  existed  a  partner 
diip  between  the  plaintiff  and  himself  in  reference  to  the  goods  whose 
price  is  sued  for,  and  also  in  reference  to  certain  liquors 

The  judge  before  whom  the  case  was  tried  arrived  at  tue  conclosion 
that  the  partnership  existed,  that  the  goods  were  sliipped  to  the  de- 
fendant for  sale,  the  profits  to  be  divided  between  plaintiff  and  defend- 
ant; and  an  examination  of  the  testimony  leads  us  to  the  same  con- 
clusion. 

But  we  think  the  court  erred  in  holding  that  under  these  drcum- 
fltances  the  plaantiffi9  were  not  bound  to  rj^ort  to  an  action  of  account- 
ing and  settlement.  It  is  true  there  was  but  one  shipment,  but  that 
fact  is  not  decisive  of  the  question,  for  there  may  be  many  items  of  ac- 
counting necessary  to  fix  the  rights  or  liabilities  of  partners  in  the 
jnoftts  or  losses  of  a  single  consignment.    13  A.  576« 


NEW  ORLEANS,  JANUARY,  1M9. 


Man  ▼.  Bloom. 


The  Tiew  we  have  taken  of  the  case  irenden  it  uimeceMary  to  eon* 
oiinr  the  plea  of  prc8cription  of  three  yean. 

For  the  reasons  given  it  is  ordered  and  a<VJadged  that  the  judgment 
gppcaled  from  be  reverse«1,  and  that  there  be  judgment  dismiasing  the 
chim  of  plaintiffs,  witli  costs  in  both  courts,  reserving,  however,  theif 
n^tB  to  sne  for  a  settlement  of  tliese  transactions,  considered  as  those 
flfs  partnership. 


Xo.  1451.— <3oLt.iNs  &  Leake  v.  J.  0.  Friend,  Robertson  Yeatmait, 

Garnishee. 

lia  attMbmenl  soft,  no  Jndgment  can  be  rondored  against  the  carniiihiwi  befon  Judfmeat  Is 
flUriiWKJ  aeainai  tbe  debtor. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  FeOowety  J. 
Cooley  dt  PUllips,  fdr  piaintilis  and  appellees.    M.  O.  DwMiy  fat 
gsrnishee  and  appellant. 

Howell,  J.  PlaintifTs  brought  suit  by  attachment  against  the 
defendant,  a  non-rc^sideut,  and  propounded  interrogatories  to  B.  Yeat- 
man  as  garnishee,  who  answered,  in  substance,  that  lie  neither  held  any 
property  beloir^iii^,  nor  was  indebted  to  the  defendant,  but  tliat,  as 
^nt  of  lilrs.  Acklin,  in  January  18G7,  he  entered  into  a  contract  of 
eompromirie  with  the  defendant  (Friend),  Gomkel  and  Lanier,  for 
MUlttlling  a  lease  of  certain  plantations  in  West  Feliciana,  and  pur- 
disslng  certain  movable  property  thereon  from  two  of  said  lessees, 
Gomkel  and  Lanier,  upon  its  value  being  ascertained  by  referees  to  be 
chosen  by  the  contracting  parties;  that  no  settlement  has  been  made 
under  said  contract,  on  account  of  an  attacliment  suit  of  Hunt  and  Ma- 
eaolay  against  said  Gomkel  and  Lanier,  and  tlie  interventions  therein, 
in  which  defendant  was  made  garnishee  before  cited  in  this  suit;  tliat 
he  had  knowledge  of  a  written  transfer  by  Lanier,  one  of  said  parties, 
to  J.  0.  Friend,  the  defendant,  of  one-half  of  his  interest  In  said  act  of 
.compromise,  estimated  at  $8000,  to  be  paid  by  the  garnishee  to  said 
Friend,  after  paying  costs  and  attorney's  iees  in  the  suit  of  Lanier  «• 
Gomkel;  Imt  tiiat  IndiYidnally  he  is  in  no  way  liable  to  Friend* 
Plsintiils  then,  without  any  further  proceedings  against  defendant,  took 
ando  to  set  aside  said  answers,  take  the  interrogatories  for  confessed, 
nd  obtmn  judgment  against  the  garnishee  for  the  amount  of  their 
dsim,  to  be  paid  into  the  hands  of  the  sheriff,  on  the  grounds  that  the 
iBswers  are  untrue,  and  that  they  show  he  has  funds  belonging  to 
defendant.  On  the  trial  the  only  testimony  was  that  of  the  garnishee, 
who  testified  that  ho  acted  only  as  the  agent  of  Mrs.  Acklin,  whose 
ionds  he  held,  which  he  was  prepared,  when  legally  authorized,  to  i>ay 
to  any  one  decreed  entitled  tliereto  under  the  act  of  compromise  and 
6r private  transfer;  that  after  paying  the  claims  having  preference 
tver  Laiikx'B  daim,  theie  was  coming  to  Lanier  $1200  or  $1300  a&d 
thst  he  fip)|^  y^x^^^  Abound  to  pay  any  baUnoe  there  may  be  to  Lazier 
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SaooeMion  of  Dolfaonde,  oppoaitton  of  LooistsiM  Mntwd  InsurMioe  Oompu^. 

Bat  we  are  not  prepared  to  admit  that  the  mortgage  wonld  have 
been  extingaished,  as  between  Dolhonde  and  the  Louisiana  Mutuid  In- 
surance Oompan J,  even  if  it  had  been  proved  that  the  notes  liad  been 
returned  to  the  possession  of  Dolhonde  individually.  Tlie  Louisiana 
Mutual  Insurance  Company  was  ignorant  of  the  fact,  and  Dolhonde 
lumeelf  represented  that  the  notes  were  secured  by  a  mortgage. 

It  is  therefore  ordered,  acUudged  and  decreed  that  the  judgmejat  of 
the  District  Court  be  avoided  and  reversed,  and  tliat  the  opposition  of 
the  Louisiana  Mutual  Insurance  Company  to  the  account  and  tableau  of 
distribution  filed  by  Marie  Fourcade,  widow  of  H.  £.  A.  Dolhonde,  de- 
ceased, and  natural  tutrix  of  her  minor  children,  be  sustained  to  the 
extent  of  eight  thousand  dollars,  with  six  per  cent,  per  annum  interest 
thereon  from  the  tenth  of  October  1865,  with  privilege  upon  the  pro* 
jceeds  of  the  sale  of  the  property  mortgaged  to  secure  the  notes  sued  on. 
And  it  is  further  ordered  that  the  tQ.bleau  bo  amended,  and  that  the 
Louisiana  Mutual  Insurance  Company  be  placed  upon  said  tableau  aa 
mortgage  creditors,  to  be  paid  by  preference  over  all  other  mortgage 
creditors  except  Lafitte,  Dufilho  &  Co.,  and  the  New  Orleans  Mutual 
Insurance  Company. 

It  is  further  ordered  that  the  succession  pay  the  costs  of  both  courts. 


:nZ=C 


No.  1413. — ^H.  &  M.  Marx  v.  L.  Bloov. 

An  1011011  wlU  not  lie  to  recoyor  ui  acooant  for  good*  Kdd  where  it  le  eliown  fiials  pufaittAip 
ezistt  betweea  the  peittes.  In  each  ft  oue  the  suit  wiU  be  4iCBiisBed  with  the  lights  of  tha 
party  reserved  to  sue  for  *  ecttlement  of  the  partnership  acconnts. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUotoeSj  J. 
J".  B,  CotUmj  for  appellees,  Breaux  d  Fenner  for  appellant. 

Howe,  J.  This  action  is  brought  upon  an  open  account  for  bill  of 
goods  sold  and  delivered  to  defendant,  November  2,  1862. 

The  defendant  excepted,  and  answered  that  there  existed  a  partner- 
flliip  between  the  plaintiff  and  himself  in  reference  to  the  goods  whose 
price  is  sued  for,  and  also  in  reference  to  certain  liquors 

The  judge  before  whom  the  case  was  tried  arrived  at  tbe  oonclnsion 
that  the  partnership  existed,  that  the  goods  were  sliipped  to  the  de- 
fendant for  sale,  the  profits  to  be  divided  between  plaintiff  and  defend- 
ant; and  an  examination  of  the  testimony  leads  us  to  the  same  con- 
elusion. 

But  we  think  the  court  erred  in  holding  that  under  these  drcom- 
atances  the  plaintiffs  were  not  bound  to  resort  to  an  action  of  account- 
ing and  settlement.  It  is  true  there  was  but  one  shipment,  but  that 
fiict  is  not  decisive  of  the  question,  for  there  may  be  many  items  of  ac- 
counting necessary  to  fix  the  rights  or  liabUities  of  partners  in  the 
profits  or  losses  of  a  single  consignment.    IS  A.  576, 
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Mux  T.  Bloom. 


The  Tiew  we  have  taken  of  the  case  tenders  it  unneoeMary  to  oon- 
sMer  the  plea  of  prc>8cription  of  three  yenrs. 

For  the  reasons  given  it  is  ordered  and  a<\judged  that  the  jadgmeni 
ippealed  from  be  reversed,  and  Uuit  Uiere  be  judgment  dismissing  the 
ckim  of  plaintiffs,  with  costs  in  both  courts,  reserving,  hoWever,  ih6il> 
i0t8  to  sue  for  a  settlement  of  tliese  transactions,  considered  aa  those 
of  s  partnership. 


No.  1451 — CoLLixs  &  Leake  v.  J.  0.  Friend,  Robertson  YmktuASt^ 

Garnishee. 

bn  rttiffhtngnft  salt,  no  Judgment  can  be  rendered  esalust  the  s&rniehee  before  Jadgmeni  Is 
obteiiied  ecBinst  the  debtor. 

APPEAL  from  the  Fourth  District  Court  of  Now  Orleans,  FeUowei,  J. 
Cooley  dc  FhillipSj  for  plaintiffs  and  appellees.    JT.  O*  Ihimnf  for 
ginusbee  and  appolhint. 

Howell,  J.  Plaintiffs  brought  suit  by  attachment  against  the 
defendant,  a  non-resident,  and  propounded  interrogatories  to  R.  Yeat- 
man  as  garnishee,  ^vho  answered,  in  substance,  tliat  lie  neither  held  any 
property  beldii-jin^r,  nor  was  indebted  to  tlie  defendant,  but  tliat,  as 
agent  of  Airs.  Acklin,  in  January  1867,  ho  entered  into  a  contract  of 
eompromiiH)  with  the  defendant  (Friend),  Gomkel  and  Lanier,  for 
smiiilling  a  lease  of  certain  plantations  in  West  Feliciana,  and  pur- 
dnsing  certain  movable  property  thereon  from  two  of  said  lessees, 
Gomkel  and  Lanier,  upon  its  value  being  ascertained  by  referees  to  be 
ckosen  by  the  contracting  parties;  tliat  no  settlement  has  been  made 
under  said  contract,  on  account  of  an  attachment  suit  of  Hunt  and  Ma« 
csnlay  against  said  Gomkel  and  Lanier,  and  tlie  interventions  therein , 
in  which  defendant  was  made  garnishee  before  cited  in  tliis  suit ;  tliat 
he  had  knowledge  of  a  written  transfer  by  Lanier,  one  of  said  parties, 
to  J.  0.  Friend,  the  defendant,  of  one-half  of  his  int-erost  in  said  act  of 
.c<nnpromise,  estimated  at  $8000,  to  be  paid  by  the  garnishee  to  said 
Friend,  after  paying  costs  and  attorney's  fees  in  tlte  suit  of  Lanier  t^. 
Gomkel;  bfnt  tiiat  individually  he  is  in  no  way  liable  to  Friend* 
Flaintifis  tiien,  without  any  further  proceedings  against  defendant,  took 
tralo  to  set  aside  said  answers,  take  the  interrogatories  for  confessed, 
and  obtain  judgment  against  the  garnishee  for  the  amoont  of  their 
dsim,  to  be  paid  into  the  hands  of  the  sheriff,  on  the  grounds  that  the 
uiswers  are  nntrne,  and  that  they  show  he  has  funds  belonging  to 
defendant.  On  the  trial  tlie  only  testimony  was  tliat  of  the  ganiishee, 
who  testified  that  bo  acted  only  as  the  agent  of  Mrs.  Acklin,  whose 
fioids  he  held,  wbich  he  was  prepared,  when  legally  authorized,  to  pay 
to  any  one  decreed  entitled  thereto  under  the  act  of  compromise  and 
fte private  transfer;  that  after  paying  the  claims  having  preference 
•ver  Lanier'B  elaim,  there  was  coming  to  Lf»iier  $1200  or  f  1900  and 
tbatheftili  ]^fQ!^  ]H>imd  to  pay  any  balance  there  may  be  to  lamkdt 
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GolUnB  k  "Leake  y.  Friend— YeAtman,  gamishen. 

and  not  to  Friend.  The  Judge  a  quo  gave  judgment  ordering  the  gar- 
nishee ''to  proceed  within  the  shortest  delay  possible  to  settle  his  account 
as  agent  of  Mrs.  Acklin,  and  pay  over  to  the  slierifif  one-lialf  of  the 
amount  found  to  be  due  to  Lanier,  to  be  held  subject  to  tlie  claim  of 
plaintiffs."  '  From  which  the  garnishee  appealed. 

The  judgment  is  erroneous  in  ordering  the  garnishee  to  make  a  settle- 
ment with  third  parties  and  pay  any  sum  into  the  hands  of  the  sheriff 
before  judgment  is  rendered  against  the  defendant. 

The  only  questions  between  the  plaintiffs  and  garnishee  are,  is  the 
latter  indebted  to  the  defendant,  and  can  he  safely  pay  the  plaintiffs  ? 
To  ascertain  this  he  may  perhaps  be  required,  in  certain  circumstances, 
to  show  the  state  of  his  accounts  with  the  defendant,  but  not  other 
parties,  or  to  institute  or  prosecute  legal  proceedings  against  persons 
with  whom  the  defendant  may  have  contracted;  and  in  no  case  can 
judgment  be  had  against  a  gamisheebefore  judgment  is  obtained  against 
the  debtor.  5  N.  S.  307 ;  12  L.  16 ;  10  R.  133 ;  14  A.  374.  This  pro- 
ceeding is  therefore  prematurely  acted  on. 

It  is  therefore  ordered  that  tiie  judgment  appealed  from  be  reyersedy 
and  the  cause  remanded  for  further  proceedings  according  to  law. 


No.  1458. — George  Siegel  v,  Philip  Drumm. 

Hie  rtipalatlcm  in  the  act  of  mortgage  of  Ave  per  cent,  to  cover  attorney's  feeit  in  case  the  holder 
is  compelled  to  reeort  to  legal  prooeedings  to  compel  payment  of  the  obligation  is  not 
nsoziouB.  Damages  will  not  be  allowed  for  frivolous  appeal  unless  prayed  for  in  the  answer 
jK>the  appeaL 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  LeafMunt,  J. 
Fifth  District  Court,  presiding.  Walter  H,  Bogera  and  O.  ET. 
JBraughn  for  appellee,  Cotton  <Ss  Levy  for  appellant. 

Taliaferro,  J.  The  defendant  appeals  from  an  order  of  seizure  and 
sale  rendered  against  him  by  the  Judge  a  quo  upon  a  promissory  note 
for  the  sum  of  (3600  secured  by  mortgage.  The  defense  set  up  in  this 
court  is  that  the  contract  is  usurious,  inasmuch  as  there  is  a  stipulation 
of  eight  i>er  cent,  interest  and  fire  per  cent,  to  coyer  attorney's  fees  in 
case  the  plaintiff  should  be  compelled  to  resort  to  legal  means  to  com- 
pel payment  of  the  obligation.  This  court  has  frequently  decided  that 
such  a  stipulation  as  to  attorney's  fees  does  not  constitute  usury.  11  An. 
217,  12  An.  407. 

It  would  seem  that  the  course  pursued  by  the  defendant  has  been 
merely  for  procrastination,  and  that  his  appeal  may  properly  be  classed 
with  those  which  receive  no  countenance  from  this  «ourt. 

The  plaintiff's  counsel  asks  in  his  brief  that  this  court  award  dam- 
ages for  a  frivolous  appeal.  This  we  are  precluded  from  doing,  as  he 
has  filed  no  answer  to  the  appeal.  See  Code  of  Practice,  Article  907, 
8  An.  7a 
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Slegel  T.  DmmnDu' 


It  is  ordered,  adjudged  and  decreed  tliat  the  judgment  of  the  lower 
court  be  affirmed,  and  that  the  sheriif  proceed  according  to  law  to  the 
execation  of  the  writ  iasued  in  the  case. 


Ko.  1865. — D.  £.  Maitdell  v.  Mator  and  Citt  of  New  Orleans. 

OAcen  of  tiie  chy  of  New  Orleans  who  reoetred  their  »|)pol]iim«ot  from  tlM  mlliteiy  authority 
dozing  the  time  the  titj  wm  under  milituy  oontrol.  hftre  no  dtetm  against  the  elty  for  Mlary 
for  the  term  flzed  by  law  for  aaoh  offlce,  where  it  is  ahown  that  they  haTe  been  diamiaaed 
by  the  military  before  the  term  of  the  office  expired  by  law. 

Wbera the  mSarj  of  an  officer  ia  fixed  by  law  ft>r all  aeriloea  rendered  in  hia  official  eapacity,  no 
acttfln  will  lie  for  the  recorery  of  additional  oompenaatton  fbr  aUegad  extra  aenrioeB. 

APPEAL  from  the  Sixth  District  Court  of  the  Parish  of  Orleans, 
Coolmff  J.    JB.  Filleulf  for  appellee,  B.  E,  Formany  for  appellant. 

LuDELiNG,  C.  J.  The  evidence  shows  that  the  plaintiff  was  appointed 
s  memher  of  the  Board  of  Assessors  of  the  city  of  New  Orleans  by  the 
military  commandant  of  the  city  of  New  Orleans,  on  the  nineteenth  day 
of  September,  1862,  and  that  he  continued  to  discharge  the  duties  of 
said  offi(»  until  the  seventh  November  1865,  when  he  was  removed  by 
Aetmg  Mayor  Kennedy. 

It  is  in  proof  that  the  compensation  to  be  allowed  to  the  assessors  for 
all  servioea  performed  by  them  was  fixed  at  one  hundred  and  seventy- 
five  doUars  i>er  month,  on  the  first  December  1862.  That  this  salary  was 
payable  monthly,  that  it  was  punctually  paid.  One  of  plaintiff's  wit- 
nesses says :  *'The  assessors  have  always  been  paid  as  the  pay  rolls  fall 
due,  as  long  as  they  retained  their  position.  I  don^t  remember  that  the ' 
assessors  were  ever  paid  the  balance  of  the  year,  after  seventh  Novem- 
ber, when  their  work  was  complete.^ 

There  is  no  evidence  to  show  that  the  salary  above  fixed  was  changed 
untQ  June  28, 1866,  long  after  the  plaintiff  had  ceased  to  perform  the 
duties  of  the  office.  It  is  fair  to  presume  that  the  salary  at  which  he 
was  engaged  as  a  member  of  the  Board  of  Assessors  was- one  hundred 
and  seventy-five  dollars  per  month.  He  was  entitled  to  be  paid  for  the 
^e  he  served  as  a  member  of  the  Board  of  Assessors,  to  wit :  from 
the  nineteenth  of  September,  1862,  to  the  seventh  of  November,  1865, 
at  the  rate  of  $175  per  month. 

The  plaintiff  claims  that  he  had  a  right  to  the  office  for  tlu  term  of 
teo  yearsy  dating  from  the  first  Monday  in  January,  1865,  and  ending 
the  first  Monday  in  January,  1867 ;  that  notwithstanding  his  removal 
on  seventh  November,  1865,  he  is  entitled -to  be  paid  for  the  unexpired 
t»m  of  two  years.  He  farther  claims  additional  compensation  for 
aaaessing  the  ei|^th  district  in  1865. 

The  evidence  in  the  record  proves  that  the  city  of  New  Orleans  had 
been  divided  into  twelve  assessment  districts,  and  that  these  districts 
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Mandell  t.  H%]ror  and  City  of  New  Orleans. 


were  reduoed  to  six,  in  the  eariy  part  of  1865,  and  that  to  the  plaintiff 
was  amgned  the  duty  of  assessing  the  fourth  and  tlie  eighth  districts. 

It  is  true  there  is  some  testimony  to  show  that  when  tlie  plaintiff  was 
informed  of  this  change  he  complained,  and  at  first  made  objection  to 
this  increased  labor,  without  additional  compensation,  and  that  he  con- 
sented to  do  the  additional  work  when  Watkins  (his  witness)  told  him 
that  Mayor  Hoyt  said  '^  it  should  be  all  right,  that  plaintiff  should  be 
ftMf  though  no  compensation  wds  specified.''  But  we  cannot  admit 
that  the  declarations  of  Mayor  Hoyt  made  in  oonyersation  with  third 
parties  can  bind  the  city,  or  change  the  compensation  of  officers,  which 
lii^  been  fixed  by  the  bureau  of  finance.  Even  if  we  admit  tliat  the 
city  oould  be  bound  in  that  manner,  the  evidence  only  sliows  that  the 
Mayor  said  the  plaintiff  should  be  paid  for  the  additional  work.  No 
amount  was  specified.  The  plaintiff,  who  was  a  witness  in  his  own 
behalf,  swears  he  ''did  not  agree  to  do  the  work  for  nothing.'-  He  says 
Mr.  Watkins  said  to  him  *'that  he  should  be  paid  for  it.''  And  upon 
thi(i,  he  claims  the  salary  of  two  offices !  The  evidence  does  not  show 
that  any  of  the  other  assessors  was  paid  two  salaries.  But  it  docs  show 
that  some  of  them,  who  assessed  two  districts,  were  allowed  small 
additional  compensations ;  iwid  from  the  testimony  of  Watkins  we  infer 
that  something  of  the  kiud  was  expected,  ex  gratia  of  the  Mayor  or 
Bureau.  An4  the  admission  of  the  plaintiff  proves  that  he  received 
fifty  doUar9  on  account  of  extra  work. 

The  contest  about  pay  for  additional  laboi  will  seem  strange  when 
we  remember  that  the  assessors  were  paid  for  their  services  for  what 
they  did,  per  month,  and  that  when  their  work  was  done,  their  engage- 
ment ended,  and  consequently  their  pay. 

The  plaintiff  has  been  paid  all  that  was  due  him,  and  the  evidence, 
in  this  case  satisfies  us  that  his  claims  are  without  any  foundation  in 
law  or  in  equity.  He  was  appointed  to  perform  the  duties  of  assessor 
by  the  military  authorities  in  New  OrleanSi  without  any  fixed  term. 
He  held  that  position  at  their  pleasure,  and  he  had  no  right  to  the  salary- 
of  the  office,  beyond  the  time  he  actually  served. 

He  did  not  hold  the  office  under  the  provisions  of  the  city  charter, 
and  it  is  unnecessary  to  inquire  into  the  question  whether  acting  Mayor 
Kennedy  had  the  legal  right  to  remove  him  or  not.  The  government 
of  the  city  was  under  the  control  of  the  military  authorities,  and  they 
permitted  the  removal  of  the  plaintiff  or  it  could  not  have  been  done. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed,  and  that  there  be  judgment 
Sn  favor  of  the  defendants,  and  that  plaintiff,  and  appellant  pay  the 
costs  in  both  courts. 

Rehearing  refused. 


*  KBW  0BZJUN8,  JAKVA&lt,  1M0.  U 

—  — ■  —^ -* — — — — ■ — - —   —   —  — -  ^ —  — ' — - 

HM^QiM  d«  1»  TiUft  P»lm»  T.  Abtt  Ik  OeMrec  et  sL 

No.  1446.— -llAJbilUISS  I>B  Li.  t'lLLA  PAUtA  V.  AbAT  &  GtlTEltfiSy  0C  al. 

Tbe  inflartioii  in  fhe  Act  of  ICor^iafe  of  the  paofc  d*  non  aUenaokio  does  not  inTeet  the  mortgage 
ereditor  with  the  right  to  dUregttrS  t!iie  iofvoM  of  Uw  fai  mAUttg  a  forced  ellenetlon  of  thii 
mortgi^  debtoTe  propeH/*  Hm  aai-«ll6aAtkon  diiiM  eprlnge  flfom  the  ■greeaent  o^  the 
pertiea  and  diepeneee  the  martfiege  creditor  fh»m  the  neoeMttj  of  veeorting  to  the  hypoth- 
ecanactioa. 

llietnnABree  of  mortgaged  propertt  wlfli  the  pact  ck  non  aUMwndo  contained  therein,  ri&ay  ia4 
'  toaamil a foroed Mto  of  the  pvoperlj  by  the  mortgaged  creditor  on  the  ground  that  the 
Ibnnalitiea  of  Uw  hare  not  been  obeerred  ki  making  the  nlo. 

The  objection  that  the  mortgafee  or  hla  transferee  hia  the  right  to  feqnire  that  the  properiy 
mtrtja^ed  shall  be  add  in  tfepantte  faivels,  eomee  too  late  If  not  made  belbre  the  tale. 
This  saot  in  Itself  fomishssno  ground  to  annal  the  sale. 

APPEAL  from  Tliird  District  Court  of  New  Orieana,  FelloweBj  3.    A. 
db  M,  Yixn-MeSf  for  appellant,  C.  Dufour,  for  Abat  Si.  Generea, 
appellees. 

Wyly,  J.  Plaintiff,  tlie  parehaaer  of  three  lots  subject  to  a  special 
mortgage  witb  pact  de  non  alienando,  sues  to  annul  a  subsequent  sale 
under  the  foreclosure  of  said  mortgage.  The  sale  was  made  under 
executory  process,  and  the  three  lots  and  improvements  were  k>ld  in 
block,  although  appraised  separately,  and  although  described  in  the  act 
of  mortgage  as  sex>arate  lots. 

Plaintiff's  vendor,  A.  Costa,  had  mortgaged  these  lots  prior  to  selling 
them  to  her,  and  defendants  had  been  the  owners  and  holders  of  the 
mortgage  note  under  which  the  sale  was  made  contradictorily  with  a 
curator  ad  hoCf  representing  the  mortgage  debtor,  A.  Costa,  who  was 
an  absentee.  The  appraisers  were  duly  appointed  by  this  curator  ad 
koe  and  the  mortgage  creditors  on  the  day  of  sale. 

They  appraised  two  of  the  lots  together  at  $1800,  and  the  third  lot 
by  itseU  at  f  1000,  making  total  amount  of  appraisement  $2800. 

The  curator  ad  hoo  gave  the  sheriff  no  instructions  whether  to  sell  the 
property  in  block  or  separately ;  and  the  same  was  sold  by  the  sheriff 
in  block  under  instructions  of  tlie  seizing  creditor's  counsel,  for  the 
price  and  sum  of  $3675  cash. 

On  the  trial  in  the  lower  court  there  was  judgment  in  £&vor  of 
defendant,  and  against  plaintiff.     Plaintiff  has  appealed. 

The  various  grounds  of  nullity  set  out  in  the  petition,  are  all  aban- 
doned by  plaintiiTs  counsel  in  the  argument  before  tlus  court,  except 
the  position  that  the  sale  is  null  because  the  lots  were  sold  in  block  by 
the  sheriff  and  not  separately. 

We  concur  with  plaintiff  that  the  insertion  in  the  act  of  mortgage  of 
the  pact  de  non  aUenando^  does  not  invest  the  mortgage  creditor  with 
the  right  to  disregard  the  forma  of  law  in  making  the  forced  alienation 
of  his  mortgfage  debtoi'il  property. 

We  think  the  non-alienation  clause  springs  from  the  agreement  of 
the  parties  and  not  from  a  prohibitory  law,  based  upon  motives  of  public 
policy  forbidding  the  transfer  of  property  so  mortgaged.  The  advan- 
tage of  this  clause  is  to  save  the  mortgage  creditor  the  necessity  of 
resorting  to  the  delays  of  the  hypothecary  action.    He  can  proceed  to 
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enforce  hU  mortgage  directly  against  Ids  mortgage 'debtor  vithoat 
reference  to  the  traiisferee  of  that  debtor.  Bat  still  the  transferee  is 
subrogated  to  his  vendor's  rights  by  virtue  of  the  purchase,  and  has 
Boi&cient  interest  in  the  object  of  the  contract  of  mortgage  to  sue  to 
annul  the  sale  if  the  forms  of  law  have  not  been  complied  with  hj  the 
mortgage  creditor  of  his  vendor  in  making  the  forced  sale.  * 

But  fix>m  a  careful  examination  of  the  law  and  the  evidence  in  this 
case,  we  cannot  concur  with  plaintiff  that  the  sale  is  null  because  the 
lots  and  improvements  were  sold  in  block  and  not  separately.  The 
property  sold  in  block  for  a  much  larger  price  than  its  appraisement, 
which  was  made  separately.  There  is  no  evidence  that  the  bystanders 
would  have  bid  a  greater  price  if  the  offering  had  been  made  sej^arately. 

But  what  right  has  this  plaintiff  to  complain  of  the  sale  of  property 
which  she  only  held  subject  to  the  rights  of  her  vendor's  mortga^ 
creditor  ?  With  the  non-iilienation  clause  she  could  not  exx>ect  to  be 
made  a  party  to  the  sale.  She  occupied  no  better  position  than  her 
vendor,  and  the  sale  was  made  contradictorily  with  him,  through  the 
curator  ad  hoe  appointed  by  the  court ;  and  we  regard  the  sale  as  valid. 
Even  if  the  defendant  in  execution  had  the  right  to  require  the  property 
to  be  sold  separately,  which  we  do  not  admit,  still  the  objection  now 
comes  too  late  after  the  sale  has  been  made  contradictorily  with  the 
curator  ad  lioc  We  cannot  now  permit  that  objection  to  be  set  up  to 
the  title  acquired  by  the  purchaser.    (10  A.  725,  726). 

The  officer  who  made  the  sale  in  this  case  testifies  that  Uie  curator 
was  present  and  appointed  an  appraiser,  but  did  not  require  him  to  sell 
the  property  separately ;  and  this  is  corroborated  by  the  evidence  of 
the  curator  ad  hoe  himself.  * 

The  objection  that  the  property  was  sold  by  the  sheriff  in  block  new 
comes  too  late.    (See  the  case  of  Taylor  v.  Graham,  18  A.  656.) 

For  the  reasons  assigned  we  are  of  opinion  that  the  plaintiff  has  fidled 
to  make  out  her  case,  and  her  action  of  nullity  must  be  dismissed.  It 
^  therefore  ordered  that  the  judgment  of  the  District  Court  be  affirmed 
with  costs. 


Application  for  Rehearing,  by  A.  &  M.  Voorhies. 

The  plaintiff  respectfully  pravs  for  a  rehearing,  assigning  as  grounds: 
I.^That  the  fact  upon  wtiich  tlus  honorable  court  bases  its  opinioa 
to  eonelude  and  estop  plaintiff,  so  f&r  from  being  borne  out  by  the  record, 
does  not  exist,  and  is  not  averred  by  the  defendants  themselves. 

The  court  says  that  the  curator  was  present  at  the  sale  aad  appointed 
an  appraiser,  but  did  not  require  the  officer  to  make  the  sale  separately ; 
and  that  this  is  shown  by  the  testimony  of  the  officer  and  of  tiie  curator. 
If  the  curator  had  been  present  at  the  sale  and  had  remained  silent, 
then,  clearly  under  the  decision  in  10  An.  p.  725,  the  purchaser  would 
be  entitled  to,  protection ;  for  that  would  be  a  clear  case  of  estoppel. 
The  presenee  and  silenee  of  the  party  at  the  sale,  protects  tliiixl  persona 
]iurctiasiug  against  all  informalities  and  ille^lities.  But  the  eurator 
woe  not  present  at  the  sale  ;  and  we  say  emphatically  that  he  does  not  so 
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itite  in  his  testimony,  nor  does  the  officer  make  such  a  statement.  The 
whole  testimony  of  the  curator  is  at  page  56,  Rec,  and  all  he  says  is, 
^hb  gave  no  instructions  at  all  to  the  sheriff  in  regard  to  the  properties 
seized  and  sold  in  tiiat  case."    Not  a  word  more! 

Mr.  de  Armas,  the  officer,  (Uec.  pages  56-57)  does  not  as  much  as 
aUnde  to  the  cum  tor  ad  hoc,  nor .  to  liis  preienee  at  ike  sale,  nor  even  to 
huappoitiUu*/  an  appraiser! 

The  only  paix  ot  the  record  that  mentions  the  appointment  of  an 
ippmiser  by  the  curator,  is  the  very  report  of  the  appraisers,  marked 
X,  Kec.  J).  '^,  Tliis  appointment  was  made  on  the  seventeenth  March, 
ldSt>,  two  days  he/ore  tike  sale  !    (Rcc.  pp.  39,  48). 

n.— Tlie  ease  of  Taylor  v.  Graham,  18  An.  656,  does  not  present  a 
ease  where  the  proj^erty  was  appraised  separately  and  sold  in  hloek,  not- 
wUkstanding  the/%ict  tluU  ike  party  had  appointed  an  appraiser  wlio  aetu- 
elUf  had  appraised  the  properties  separately.  Judge  tisley  says  the  ob- 
jection simply  was,  **that  the  sheriff  sold  in  block  two  distinct  and 
wpanite  pieces  of  property  which  should  have  been  sold  separately.^ 
This  objection  is  disposed  of  at  page  658,  the  court  merely  observing : 
*'we  caunot  perceive  any  iiTegularity  or  illegality  in  the  appraisement  of 
the  property  sold ;  and  this  gi-oimd  must  be  disregarded.*^ 

The  court  decided  tliat  tliere  was  no  irregularity  in  the  appraisement, 
but  nothing  more. 

ni. — ^The  court  says :  '*  The  property  sold  in  block  for  a  much  larger 
pieethan  its  appraisement,  wnich  was  made  separately."  J^r^o,  no 
ugory  was  done. 

The  iniury,  on  the  contrary,  is  proven,  not  merely  by  the 
&ct  that  bidders  were  deterred  fix>m  buying;  but,  conclusively,  by 
proof  unmistakable  as  to  the  ttalue  of  the  property.  The  testimony  of 
Bonuecaze,  who  was  agent  of  plaintiff  to  rent  said  property,  shows 
what  the  value  was  by  the  rent  it  yielded.  (See  Rec.  p.  26.)  If,  even 
in  war  times,  it  rented  for  $408  a  year,  when,  as  is  well  known,  rents 
here  were  mei-ely  nominal,  your  Honors  must  conclude  that  the  property 
•old  for  one  half  its  real  value.  If  the  sheriff  obtained  a  higher  bid 
than  tlie  appraisement,  that  only  proves  how  loosely  and  detectively 
the  appruisemeut  was  made,  a  circumstance  not  unusual  in  proceedings 
by  curator  ad  hoc.  But  if  the  sale  in  block  is  irregular  and  informal,  it 
is  null  without  reference  to  the  fact  of  ii^jnry ;  and  the  only  object  of 
proving  iigury  in  this  ease  is  to  make  it  not  only  a  legal  but  an  equitable 
one. 

IV. — ^The  court  is  mistaken  when  it  conceived  that  plaintiff  was 
merely  a  purc/iaser  of  pniperty,  subject  to  a  special  mort^rage  with 
danse  de  non  alienando.  Tlie  plaintiff  was  the  owner  previousttiy  but  her 
title  was  -not  reconled  when  tlie  mortgage  was  executed.  The  mort- 
gagor, as  her  agent,  made  the  purchase  in  his  own  individual  name.  (See 
title  deeds,  Kec.  p.  lU.)  Her  agent,  subsequently  (in  fraud  of  her  riehts) 
executed  the  moitgage  in  the  furtherance  of  his  own  individual  affairs. 
Of  course  the  defendants,  as  third  possessors,  are  protected  by  the  non- 
registry ;  but  is  it  not  carrying  the  doctrine  too  far  to  assimilate  her 
strictly  to  the  condition  of  a  mere  subsequent  third  possessor  ?  If,  iu 
the  meantime,  instead  of  taking  a  deed  of  sale  from  her  agent,  she  had 
med  in  revendication  and  obtained  judgment,  the  mortgage,  unques- 
tionably, would  still  have  remained.  But,  then,  could  she  have  been 
treated  by  the  mortgagee  as  a  mere  third  possessor  ? 

Be  tliat  as  it  ittny,  iiUintitf  stands  at  least  in  the  shoes  of  the  mortgagor 
ami  if  he  eonld  argue  the  nullity  of  the  sale,  she  certoinly  can  also. 
That  is  all  she  attempts  to  do  hers.  And  the  question  is :  can  he  defeat 
her  rights  by  not  joining  her  in  the  action  of  nullity  ?  If  this  question 
i«  lolved  affirmatively,  then  she  is  at  the  mercy  of  her  agent,  who  first 
violated  his  trust  by  taking  title  iu  his  own  name  and  then  mortgaging 
the  property  for  his  own  JjMenettt. 

Behearing  refoaed. 
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Barrow  T.  Pike. 

No.  1448. — DAVtb  N.  Barbow  v.  William  S.  Pikk. 

Conteacta  growing  oat  of  the  uae  of  Ckmfederato  Treasury  Votes  as  a  medium  of  exctaang* 
cannot  be  /udidally  enforced.    19  An»  900,  S86,  860,  OonstttottoB  of  1868,  Art  127. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Theard,  J. 
Pilot  and  Bright,  for  plaintiff  and  appellant,  Morgan  ds  New, 
for  deltadant  and  appellee. 

Howe,  J.  The  plaintiff  sues  to  recover  the  sum  of  (19,752  91,  with 
interest  from  September  14, 1863,  upon  the  ground  that  he  was  a  partner 
with  the  defendant  and  others  in  certain  purchases  and  sales  of  sugar 
fi^m  September  29, 1862  to  September  14, 1863;  that  a  large  profit  was 
made  and  declared  upon  the  books  of  the  firm ;  that  the  share  of  the 
plaintiff  being  the  sum  mentioned  above,  was  credited  to  the  defendant 
for  plaintiff,  and  that  the  defendant  withdrew  fix>m  the  firm  these  funds 
of  plaintiff  and  has  since  retained  them. 

A  mass  of  testimony  appears  in  tiie  record,  and  numerous  questions 
have  been  raised  by  counsel,  but  the  view  which  we  have  taken  of  the 
case  makes  it  necessary  to  consider  but  a  single  point. 

It  clearly  appears  that  the  whole  transaction  was  conducted  in  what 
werd  called  '^Confbderate  Notes.''  The  sugar  was  purchased  with  these 
notes,  it  was  sold  for  them,  and  it  even  appears  from  the  testimony  of 
Crutcher,  one  of  the  parties  to  the  alleged  partnership,  that  the  amount 
thus  realized  in  Confederate  notes  was,  at  the  time  of  the  trial  of  this 
case,  stiU  in  possession  of  Crutcher  &  Co.,  by  whom  the  sales  were 
made. 

Even  if  we  admit,  therefore,  the  truth  of  the  allegations  of  the 
t»laintiff  as  to  the  partnership  and  the  profits,  we  cannot  lend  our  aid 
to  settle  disputes  in  regard  to  such  transactions,  and  to  divide  their 
apparent  gains.    17  A.  261, 19  A.  161,  164,  257,  269,  288,  359. 

We  think  this  question  not  only  firmly  settled  in  our  jurisprudence, 
but  rightly  settled.  But  if  there  were  doubt  as  to  the  correctness  of 
this  series  of  decisions,  we  think  this  court  cannot  now  enforce  the 
ibatters  of  contract  disclosed  in  this  case.  By  article  127  of  our  present 
Constitution,  all  agreements,  the  consideration  of  which  was  Confed- 
erate money,  notes  or  bonds,  are  declared  to  be  null  and  void;  and  it 
is  decided  that  they  shall  not  be  enforced  by  the  courts  of  this  State. 
We  think  the  <$ase  at  bar  is  within  tMs  prohibition,  for  the  business  of 
the  alleged  partnership  was  to  acquire  and  divide  Confederate  notes, 
and  the  foundation  of  the  action  is  the  averment  that  the  defendant  has 
received,  and  retains,  the  share  of  profits  accruing  to  plaintiff. 

The  judgment  of  the  court  a  qua  was  in  fiivor  of  defendant. 

It  is  ordered  and  adjudged  that  the  same  be  affirmed,  with  costs  in 
both  courts. 

Behearing  refused* 
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of  Wm.  BunoeK  on  oppQaMioii  of  O.  Haitton,  V^Sm  VaUoK,  Id  aoeiwmi  of  tfnral 

Tutrix. 


No.  1228. — Succession  of  Wn.  SAmiELS,  on  opposition  of  G.  Heatiok, 
Under  Tutor,  to  account  of  Natural  Tutrix. 

Tbt  Mrix,  mAer  an  ardor  ot  the  court,  fttod  •  ftml  •oommt  of  her  totORfbip^  wftiobfliA  Wblpr- 
tQtor  opposed.  The  district  Judj^e  difmJeeed  the  accoant  fiul  on|erpd  the  tofrix  to  ttl) 
SDoiher  within  fifteen  days.  Held  that— the  account  first  filed  should  here  b^en  awfiuted  |fld 
eorrected  end  homologated  as  thus  amended.  The  under-Vutor  ia  not  responaible  tor  the 
rapenses  of  litlsstioas  with  a  tutrix  in  behalf  of  minora  nnleaa  he  act  in  bad  Ihith.  19  An. 
152.  4 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  ThovWt  J.| 
Buchatkat^   d'   GUmore^    for   appellant.    Breaux    (&   Fempr^i    fCQ? 
appellee. 

Keportisr.  Tliis  case  was  decided  in  May,  1868,  by  the  Supreme 
Court  organized  under  tlie  constitution  of  1864.  A  rehearing  was 
jsraoted,  and  the  case  was  transferred  to  the  present  court.  On  re- 
exaniination  the  deci-ee  was  changed  so  as  to  relieve  the  under-tutor 
fiom  the  payment  of  costs. 

Labauve,  J.  William  Samuels  died  on  the  third  of  September,  1860^ 
leaving  a  surviving  widow  in  community  and  four  minor  children,  issue 

of  that  marriage.    On  the day  ot  AugUaSt,  1865,  the  widow  entered 

into  a  secoud  uiaiTiage,  and  was  continued  in  the  tutorship  of  her 
children. 

On  the  first  of  September,  1865,  George  Heation,  under-tutor,  ob- 
taincfl  a  rule  ui)on  the  said  tutrix  and  her  second  husband,  James  S. 
^larsden,  to  show  cause  on  the  fifteenth  of  September,  1865,  why  they 
should  not  render  an  account  of  tutorship.  This  rule  was  made  abso- 
Inte,  and  the  tutrij^  and  co-tutor  were  ordered  to  render  an  account  of 
tatorship  on  the  first  of  October,  1865. 

A  final  account  was  rendere4  according  ti»  an  iutorlocutoty  orcl^  of 
the  courts  on  the  tenth  of  January,  1866,  as  fo^ows : 

BipUmbefj  1861 — Prvperty  of  8ueee93ion  as  p^r  former  Account. 

Cashonhand §584  87 

Fnmitnre,  Talne 461  00 

Wateh 7»  00 

Lots  in  Greenwood  Cemetery 75  QO 

One  double-barreled  shot  gun .......1.        90  00 

Lots  of  ground  in  Kennerville 400  00 

House  and  lot  on  Benton  street *. '. 7,000  00 

Fifty  ahatea  Union  Bank  stock 5,000  00 

Twenty-two  shares  Bank  of  New  Orleans 2,200  00 

Three  notes  of  Qeorge  Heation .........15,680  34 

Total  Talue  of  succession $81,506  21 

July  15,  186S^Amount  of  interest  feom  Geoi|pe 

Heation  on  account  of  his  three  nope& t2,822  40-^4,^  61 

One-half  of  which  belongs  to  the  minors 1  17,164  31 

Deduct  amount  of  debit  of  the  minors 1 . . .    3,847.  35 

Amount  of  minors'  estate  in  property  and  cash  as 

i»wu  aWv^.^. T t 613,aifi  96 
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SoooeMlon  of  Wm.  Samiieli,  on  oppoaitioB  of  O.  Heation,  Under  Tntor,  to  acoonnt  of  Katonl 

Tutrix. 

On  the  sixteenth  of  January,  1866,  the  imder-tator  opi)08ed  this  ac- 
count: .  ^ 

*'  Notarj^s  fees  $25,  for  holding  a  &mily  meeting,  and  $200,  fees  paid 
Buchanan  &  Gilmore  charged  entirely  to  the  minors,  when  it  should  be 
one-half;  and  the  following  amounts  received  by  the  tutrix  not  ac- 
counted for:     - 

*'  Rent  from  Benton  street  house  from  first  of  February,  1861,  to 
thirtieth  of  September,  1862,  $1,200;  dividends  on  twenty-two  shares  of 
stock.  Bank  of  New  Orleans,  $176 ;  dividends  on  stock.  Union  Bank, 
$400 ;  rents  of  house  on  Benton  street  from  thirtieth  of  September,  1862, 
to  April  or  May,  1865. 

**The  house  on  Rampart  street  and  that  on  Erato  street  have  been 
rented  since  their  purclmse,  and  no  account  is  given  of  the  revenues 
thereof. 

*'The  lots  in  Kennerville  have  been  rented  or  miglit  have  been 
rented." 

The  opposition  concludes  by  praying  that  this  amount  be  r  jected,  and 
that  the  tutrix  and  co-tutor  be  ordered  to  file  a  new  account  according 
to  law,  and  to  give  security  for  their  faithful  administration. 

The  judge  gave  a  long  decision,  and  concluded  by  decreeing  that  this 
account  be  rejected,  and  that  the  tutrix  and  co-tutor  be  ordered  to  ren- 
der a  full  and  detailed  account  of  tutorship  within  fifteen  days. 

The  accountants  and  defendants  took  this  appeal. 

We  are  of  opinion  that  our  learned  brother  below  erred  in  rejecting 
the  account  in  toto.  This  account  should  have  been  amended,  as  the 
tutrix  improperly  charges  herself  with  $2,822  40  interest  on  money  due 
by  Heation,  and  accrued  during  her  widowhood,  and  also  as  she  credits 
herself  wrongfully  against  the  minors  with  their  board  and  tuition 
during  the  same  time.  The  widow  was  usufructuary  of  the  shares  of 
her  children  in  the  community  up  to  her  second  marriage.  Acts  of 
1844,  p.  99^  section  2.  Therefore  these  interests  were  her  property. 
The  charge  of  $3,600,  made  against  the  minors  for  their  board  and 
tuition,  when  they  had  no  revenue  and  i>ending  the  usufruct,  is  im- 
proper in  this,  that  there  were  no  means  to  pay  such  expenses  except 
from  the  capital,  and  the  tutrix  does  not  pretend  or  show  that  she  was 
authorized  to  touch  the  capital  of  the  minors.  C.  C.  Art  343.  The 
other  charges  made  against  the  minors  must  be  rejected  for  the  present, 
to  wit :  Notary's  fees  for  holding  a  family  meeting,  $25 ;  Buchanan  & 
Gilmore,  $200 ;  Clerk's  fees,  $22  35.  Nothing  shows  what  they  are  for, 
and  we  see  similar  charges  made  to  the  succession  in  a  former  account. 

The  opposition  is  imtenable.  All  the  house  rent,  dividends  on  bank 
stock,  and  lot  rent  accrued  during  the  usufruct,  belong  to  the  usufruc- 
tuary. Besides,  the  house  on  Rampart  street,  and  that  on  £rato  street, 
which  she  purchased  since  the  death  of  her  first  husband  belong  to  her 
and  not  to  the  succession,  nor  to  the  minors,  notwitstanding  she  may 
have  paid  with  money  derived  from  the  succession. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  annulled  and  reversed;  and  proceeding  to  render  such  judgment  aa 
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of  Wm.  Suniifllfl,  on  oppoilttoii  of  G.  Heftttoo,  Under  Tntor,  to  Moonnt  of  Hatonl 

Tntdz. 

tbe  eomt  below  sliould  bave  rendered.  It  is  further  ordered  and  de- 
creed tliat  the  oppositions  be  dismissed.  That  the  interest  of  two  thou- 
nnd  eight  hundred  and  twenty- two  dollars  and  forty  cents  received  of 
Hcation  and  charged  to  the  tutrix,  and  the  amount  of  three  thousand 
dght  hmidred  and  forty-seven  dollars  and  thirty-five  cents  charged  to 
tbe  minors  for  their  board,  tuition,  etc.,  be  rejected  from  said  amount, 
Rterviog  to  tlie  tutrix  to  show  liereafter  at  proper  time,  tlie  propriety 
of  the  notary  V  fees,  twentj'-flve  dollars;  Buchanan  &  GUmore^s  fees, 
tvo  hnndred  dollars;  and  tJie  clerk^s  fees,  twenty -two  dollars  and 
thirtr-ftve  cent*;  reserving  to  the  parties  their  resjiective  claims  to 
niTenaes,  interest  of  money  and  rents,  and  for  support  and  tuition  of 
tbe  minors,  accnied  subse<[ueutly  to  the  expiration  of  tlie  usufruct. 
And  that  the  account  thus  corrected  and  amended,  and  showing  an 
amoont  of  thirty-one  Uiousand  five  hnndred  and  six  dollars  and  twenty- 
ooe  cents  in  value  of  property  and  money  received,  one  half  of  which 
belongs  to  the  minors,  be  homologated. 

It  is  farther  ordered  and  decreed  that  the  plaintifT,  George  Heation, 
imder  tutor,  imy  the  costs  of  the  opiKisition  below  and  those  of  appeal; 
snd  the  defendants  and  appellants  all  the  costs  below,  other  than  in 
the  opposition* 


On  Rehearikg. 

IIowELL,  J.  A  rehearing  has  been  granted  in  this  case  to  the  under- 
tntor  on  that  portion  of  the  former  decree  of  this  court,  which  condemned 
him  to  pay  costs  of  his  opposition  in  the  lower  court  and  those  of  appeal. 

In  the  case  of  Lacey  v.  Xanaiur,  19  A.  153,  the  principle  was  recog- 
Bized  that  an  under-tutor  is  not  responsible  for  the  expenses  of  litiga- 
tion with  a  tutrix  in  behalf  of  minors,  unless  he  act  in  bad  faith,  but 
that  the  minors  or  their  estate  must  bear  such  expenses.  In  this  case 
BO  bad  fiiith  exists  on  the  part  of  the  under-tntor.  On  the  contrary,  the 
opposition  made  by  him  seems  to  have  resulted  somewhat  to  their  ad- 
vantage. 

It  is  therefore  ordered  that  so  much  of  the  decree  rendered  herein  by 
this  court,  on  the  eighteenth  of  May,  1868,  as  condemns  ''  George 
Heation,  under-tutor,  to  pay  the  costs  of  the  op]>osition  below  and 
those  of  appeal,"  be  set  aside,  and  that  said  costs  be  paid  by  Mrs.  M. 
A.  Marsden  and  her  husband,  J.  S.  Marsden,  in  their  capacity  as  tutrix 
and  eo-tutor  of  the  minor  iieirs  of  Wm.  Samuels,  and  that  i^  other  re* 
^ecta  said  decree  remain  undisturbed. 
3 
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State  of  LoQiBlana,  ex  reL  Frmncia  Sternberg  v.  CleophM  Lagarde. 

No.  192L — State    of    Louisiana,  ex  reL    Fuancis    Steknbekg  v. 

Cleophas  Lagarde. 

To  entitle  a  party  to  an  appeal  it  munt  appear  that  the  amonnt  in  controverey  exceeds  five  tauu- 
dred  dollars.    Conatitation  of  IStf S,  art.  74.    Meyer*  t.  MitcheL    20  An.  &3S. 

Tlie  right  to  an  offlce  cannot  be  Inquired  into  nnder  a  proceeding  by  mandamus.  Only  th« 
right  to  the  possession  of  the  books,  papers,  room,  keys,  etc..  can  bo  ifaade  the  subject  of 
tnqtkiry  nnder  this  writ    4  N.  8.  623, 12  An.  710,  AcU  of  1808,  p.  71. 1W  and  220. 

APPEAL  from  the  parish  of  Lafourche,  Train,  J.    Bush  d;  Goode,  for 
relator. 

LuDELiNG,  C.  J.  The  petitioner,  alleging  himself  to  be  Hie  de  jure 
and  defaeto  sheriff  of  the  parish  of  Lafourche,  applied  to  the  judge  of 
the  Third  Judicial  District  for  a  mandamus  to  compel  his  predecessor  in 
office  to  deliver  to  him  the  ''room,  keys,  pax>er8,  records,  books, 
documents  and  other  things  appertaining  to  the  offlce  of  sheriff." 

A  peremptory  mandate  was  issued,  ordering  the  party  to  do  what  waa 
demanded  of  him. 

From  this  order  the  defendant  has  appealed.  Even  if  the  defendant 
had  such  an  interest  in  the  matter  in  contestation,  to  wit :  the  posses- 
sion of  the  ''  room,  keys,  papers,"  etc.,  belonging  to  the  office,  as  to 
authorize  him  to  take  an  appeal  from  the  order,  it  does  not  appear  front 
the  records  that  their  value  exceeds  five  hundred  dollars.  This  courc 
is  without  jurisdiction,  ratione  materia.  Constitution  of  1363,  art.  74. 
Myers  v.  Mitchell  20  An.  53a 

It  is  true,  it  is  alleged,  that  "  the  office  of  sheriff"  is  worth  over  five 
hundred  dollars.  But  tlie  '^matter  in  dispute"  is  not'* the  office  of 
sheriff,"  but  "  the  room,  keys,  papers,"  etc.,  belonging  .thereto.  The 
right  to  an  office  cannot  be  tested,  under  existing  laws,  on  an  applica- 
tion for  a  writ  of  mandamm.  4  K.  S.  Lafiite  v.  Duncan,  623;  12  An. 
719;  acts  of  1868,  pp.  220,  71  and  199. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  appeal  be  dii^- 
missed  at  the  costs  of  the  appellant. 


No.  1410. — Bank  of  West  Tennessee  r.  Citizens' Bank  of  Louisiana. 

Contracta  or  tranaactionB,  tho  basia  of  which  waa  Ck>nfadetate  Treairary  notoa,  cannot  bu 
Judicially  enforced  by  the  courU  of  thia  State.  19  An.  101, 164,  ISO,  100^  200.  388,  359, 192, 
404;  oonstttntion  of  1866,  art.  127. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
HatjSf  Adams    &  Moise,  for  appellees.    J.  Fitot,  for  appellant. 
Wyly,^.    Plaintiff  has  instituted  this  action  against  the  defendant 
to  recover  a  large  cash  balance  for  deposits  and  collections  by  the  de- 
fendant, the  Citizens'  Bank  of  Louisiana,  for  and  on  account  of  plaintiff, 
tlie  Bank  of  West  Tennessee,  during  the  year  1862. 
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Bulk  of  Wert  TeaneMee  t.  dtiseiu'  Bank  of  Looitlaii*. 

Defendant  sets  up  in  answer  tliat  the  transactions  between  the  parties 
were  in  Confederate  States  Treasury  notes,  and  that  on  the  tenth  of 
September,  1863,  the  amount  claimed  by  plaintiff  was  paid  over  to  the 
United  States  Quartermaster  in  obedience  to  general  orders  No.  2()2. 

On  the  trial  in  the  District  Court  there  was  judgment  in  favor  of 
plsintiff  for  990,887  22  with  eight  per  cent,  interest  thereon  from  tenth 
September,  1863,  and  costs. 

Defendant  has  appealed. 

In  the  investigation  of  this  case  the  first  important  question  pre* 
sented  is:  Was  the  transaction  between  the  plaintiff  and  defendant 
bued  upon  Confede^te  Treasury  notes? 

Plaintiff  has  filed  in  this  suit  the  account  current  of  defendant,  ex- 
tending from  seventeenth  of  March,  1862,  to  eleventh  of  September, 
1863;  plaintiff^s  witnesses  state  that  this  account  current  is  correct,  and 
that  it  was  sent  to  plaintiff  by  the  defendant  under  cover  of  a  letter 
ilated  May  2,  1865,  wliich  is  also  filed,  lliere  are  several  enteries  in 
this  account  of  Confederate  Treasury  notes.  We  have  observed  a  very 
lai^  debit  of  8200,000  entered  in  that  account  on  twenty- sixth  May, 
186S.  Plaintiff's  action  seems  to  be  based  upou^hat  account  to  recover 
the  balance  due  thereon.  It  is  true  that  the  record  discloses  no  ]>o8itive 
procf  tliat  defendant  was  instructed  to  collect  the  drafts  in  Confederate 
States  Treasury  notes,  but  a  careful  examination  of  the  record  satisfies 
ns  that  plaintiff  knew  that  his  transactions  with  defendant  were  on  a  basis 
of  Confederate  notes.  This  large  entry  of  $200,000  in  the  account  is 
explained  by  the  correspondence  of  Mr.  Rousseau,  the  cashier  of  the 
Citizens'  Bank,  with  Mr.  May,  the  cashier  of  the  Bank  of  West 
Tennessee. 

On  twentieth  of  May,  1862,  Mr.  Bousscau  wrote:  "  As  you  have  in  our 
hands  a  large  amount  of  currency  deposits,  without  being  able  to  bring 
it  bock,  we  think  it  more  piiident  on  both  sides,  to  send  you  by  the 
bearer,  L.  E.  Simonds,  Esq.,  a  large  portion  of  said  funda;  the  balance 
may  be  sent  to  you  in  the  same  manner  if  you  desire  it,  on  which  please 
instruct  us  by  return  of  Mr.  S." 

On  twenty-fourth  of  May,  1862,  Mr.  May,  the  cashier  of  Bank  of 
West  Tennessee,  replied:  ^'J  have  received  your  favor  of  twentieth, 
per  Mr.  L.  E.  Simonds,  together  with  $200,000  treasury  notes,  placed  to 
credit  of  your  account.  I  have  a  good  many  checks  out  which  may  pass 
through  the  lines  or  may  be  held,  should  I  not  be  able  to  take  them  up 
here.  I  have  not  charged  you  with  any  of  my  collections  for  some  time; 
do  not  send  me  the  balance;  our  paper  past  due  you  will  hold,  as  I  fear 
to  take  the  risk  of  transmission." 

By  this  correspondence,  it  apj^earsthat  there  could  have  been  no  mis- 
understanding between  the  parties  as  to  what  was  meant  by  the  ex- 
preflsion  of  '' currency  deposits,"  because  on  twenty-fourth  of  May, 
1862,  the  plaintiff  was  in  possession  of  the  letter  of  defendant,  stating 
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BuiK  of  West  Tenneaflee  t.  GitiMtM'  Bank  of  LonlalaiiA. 


"  joa  liave  in  our  hands  a  large  amount  of  currency  deposits.  We  think 
it  more  prudipnt  on, both  sides  to  send  you,  by  Mr.  Simonds,  a  large 
IK>rtion  of  stUd  funds.  Plaintiff  received,  without  objection,  fi-om  Mr. 
Simonds,  the  $200,000^  Confederate  States  notes,  knowing  that  they 
were  a  *'  a  large  portion  of  said  fuhds,^^  What  does  the  expression  in 
plaintiff's  letter,  ''do  not  send  the  balance,"  mean?  '' I  liave  received 
your  fevor  of  twentieth  per  Mr.  L.  E.  Simonds,  together  with  $200,000, 
treasury  notes;"  ''do  not  send  the  balance."  The  balance  evi- 
dently meant  the  lunount  of  treasury  notes  remaining  in  the  handa 
of  defendant. 

Why  did  plaintiff  wish  to  hold  the  balance?  Because  there  were 
checks  out  drawn  ajgainst  this  currency  deposit  which  might  jmss  through 
the  lines.  Plaintiff  had  frequently  sent  packages  of  Confederate  States 
notes,  as  well  as  drafts  for  collection,  to  defendant. 

On  the  first  of  February  Mr.  May,  the  cashier  of  Bank  of  West  Ten- 
nessee, wrote  to  Mr.  Rousseau,  cashier  of  the  Citizens*  Bank:  "Our 
president,  T.  0.  Nelson,  Esq.,  leaves  for  your  city  to-morrow,  and  will 
he  the^  several  days.  By  him  I  send  a  deposit  of  treasury  notes, 
$100,000.  Against  these  deposits  plaintiff  drew  various  drafts,  payable 
in  currency. 

When  defendant  became  uneasy  and  desiiing  to  relieve  themselves' 
from  so  much  responsibility,  they  sent  $200,000  in  treasury  notes  to 
plaintiff  and  ofiered  to  send  them  the  balance,  but  plaintiff  instructed 
them  to  hold  on  to  the  balance  to  meet  some  checks  that  they  had  drawn 
dgainst  these  fiinds  which  might  pass  the  lines. 

On  the  tenth  of  March,  1862^  plaintiff  sent  to  defendant  for  collectioa 
a  check  on  the  Union  Bank  for  $58,416  19,  payable  in  Confederate 
notes. 

It  appears  that  all  the  deposits  and  collections  w6re  kept  in  the  same 
lKscount,and  from  the  correspondence  of  plaintiff  we  infer  that  monthly 
accounts  had  been  rendered  by  defendant  to  them.  When  plaintiff  sent 
the  coupons  of  Confederate  bonds  to  defendant  for  collection,  he  wrote 
"  as  this  interest  is  payable  in  coin,  you  will  so  oblige  me  as  to  collect 
and  send  me  the  coin  by  express.'' 

From  a  careful  examination  of  the  evidence,  we  are  satisfied  that  the 
collections  made  by  the  defendant  for  the  plaintiff  were  in  Confederate 
notes,  and  that  plaintiff  was  aware  thereof,  that  this  action  is  based 
upon  transactions  in  Confederate  Treasury  notes. 

Under  the  constitution  of  1868,  the  courts  of  tliis  State  cannot  enter- 
tain an  action  based  upon  transactions  in  Confederate  Treasury  notes. 

We  tliink  the  evidence  discloses  that  this  case  is  founded  upon  deal- 
ings in  ftn  unlawful  currency,  find  this  court  has  often  refVised  to  Jend 
its  aid  to  transactions  reprobated  by  law. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
court  below  be  avoided  and  annulled;  and  it  is  now  ordered  that  there 
be  judgment  in  fiEtvor  of  defendant,  dismissing  this  action  at  plaintiff's 
costs  in  both  courts. 

Rehearing  i^sed. 
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«f  ilM  C.  C  ,  to  denmnd  »  r«TQiaU<m  of  tlM  entire  leeee  or  »  dimination  pro  tanto  oi  the 
xtte.   He  canm>t  retun  uie  portion  of  tbe  leMed  pro^Mity  unaffecte<t  by  the  Are  and  have 


die  ktie  r«roked  me  to  that  Wfai'ch  ihor  destroyed. 
Iteefln  erldMiati  Aovn  that  ■  oouhnorctol  Arm  hMte  eqjoyed  the  beneflta  of  h  leaae  that  haa 

bean  made  to  and  In  the  name  of  one  of  tiie  membera  of  the  Arm,  they  will  be  held  liable 

in  oHdo  for  the  rent  of  the  property  leased. 
Efidence  io  akow  tbiu  the  ifrm  name  wis  inafie^  on  goio^  dcposifpd  in  the  warehonse  it  ad- 

sitiibl^  In  a  suit  liy  the  teaaor  to  ro^orer  the  reni 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  ThomaSf  J. 
Wm.  H,  Hunt,  for  appellee.     Qeor<je  1j.  Bright,  for  appellants. 

Howe,  J.  Tliis  suit  is  brouglit  to  Recover  ^6,184  98  for  rent  of  a 
varehoofie  and  adjacent  lots,  let  by  plaintiff  to  Alfred  Kearny,  the  ob- 
ligations of  ivliich  hiring,  it  is  alleged,  were  assumed  by  the  defendants 
as  a  commereial  firm.  The  rent  is  claimed  from  July  1, 1861,  to  Novem- 
ber 1, 18G2.  The  defendants  gave  iheir  notes,  in  their  firm  name,  for 
a  portion  of  the  rent  up  to  November  1, 1861,  and  four  of  these  rent 
notes,  amounting,  with  costs  of  protest,  to  $1,439  98,  form  part  of  the 
sum  sued  for.  The  balancCi  $4,700,  is  for  rent  from  November  1, 1861, 
to  November  1,  1862. 

The  defendants,  admitting  thet  e^ecutiofa  of  the  leases  and  rent  notes 
sned  on,  acknowledged  hh  fuQ^hUdh^fm  Gl  $615  94  for  rent  to  August 
34, 1861,  and  deposited  that  suit!  in  court.  They  further  averred  '^  that 
oDthe  twenty-fourth  of  August,  1861,  the  buildings  and  improvements 
belonging  to  plaintiif,  upoft  the  property  leased,  were  destroyed  by  fire, 
asd  the  lease  became  canceled  and  annulled  by  the  eflect  of  law,  and 
tiie  revocation  of  said  leaSie  demanded  by  the  lessor.^' 

The  case  was  tried  before  a  Jufy,  T^ho  rendered  a  verdict  for  the  sum 
elaimed,  loss  the  amount  paid  into  court,  and  tlie  sum  of  $700  as 
diminution  of  the  rent;  and  from  a  judgment  on  this  verdict,  the  de- 
fendants, after  applyinj^  without  success  fbr  a  new  trial,  have  appealed. 

It  appears  that  on  the  ninth  of  July,  1653,  plaintiff  leased  to  Alfred 
Keahiy  two  of  the  lots  and  the  i^arehouse,  for  $150  per  month,  from 
November  1, 1858,  to  November  1, 1859;  that  on  the  fifteenth  of  Feb- 
n]afy,1850,  be  leased  to  the  same  a  large  lot  lying  next  below  the  ware- 
boose,  ihnd  also  another  lot  on  Julia  street,  to  first  of  November,  1859, 
at  |190  per  month;  that  oh  the  twenty-fourth  of  February,  1859,  the 
plaintiff  and  Mr.  Reamy  executed  a  written  instrument,  in  which,  after 
reciting  the  foregoing  leases,  they  e^xpress  themselves  as  follows: 

"Kow,  then,  Alfred  Pefin  rind  Alh^A  JCearny  have  this  day  entered 
into  a  contract  of  leaae  for  flie  wliole  of  the  aforesaid  property, 
neasaring  in  the  aggregate  about  two  hundred  hnd  fifty-seven  feet  front 
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No.  1*36.— Alfred  Pe!*n,  Apftellee,  «.  KKAitJ^r,   Blois  &  Co.,  Ap-      ^  ^'^ 

pellants. 

Vbere  a  putf  Ium  leased,  for  a  i^ren  time,  certain  doacribed  premliies,  Inolnding  ■eyenl 
hooMs  and  lou  ot  ground  £n  (^  city  of  Kew  Orleans.  au<)  a'  lire  breaks  oui  which  destroys 
He  taHdinss  un  a  iwrkioii  oi  th«  lelsei  premises^  file  lessee  has  ths  option  nnder  art  9007 
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Alfred  Fenn  r.  KMmy,  Bloia  k  Co. 

on  Magazine  street,  and  about  eighty-nine  feet  fronting  on  Julia  Btreet, 
running  back  to  the  lots  fronting  on  Magazine  street;  and  forming  a  key 
to  the  same,  viz:  Alfred  Penn  releases  to  Alfred  Kearny  all  of  the  said 
property  for  the  term  of  three  years  from  the  first  day  of  November 
next,  1859,  to  the  first  of  November,  1862,  the  same  being  renewed  with 
all  the  conditions  and  privileges  recited  in  every  particular  in  the  two 
aforementioned  leases,  with  the  exception  of  the  price,  which  is  hereby 
consolidated,  and  agreed  upon  at  the  rate  of  forty-five  hundred  dollars 
per  annum  to  commence  from  the  first  day  of  November  next  and  pay- 
able monthly,  say  $375  per  month,  said  lessee  agreeing  to  grant  his  rent 
notes  each  year  in  advance  for  the  same,  say  twelve  notes  of  $375 
each." 

In  consideration  of  certain  improvements  made  by  pUdntiff,  tlie  rent 
was  farther  increased  to  $4,700  per  annum. 

On  the  twenty-fourth  of  August,  1861,  a  fire  occurred  on  the  lot  lyiug 
next  below  the  warehouse,  on  Magazine  street,  and  a  shed,  fifty-four 
feet  long  and  forty-seven  feet  wide,  in  the  rear  comer  of  that  lot  was 
destroyed.  The  defendant,  Kearny,  ton  days  after,  sent  the  following 
letter  to  plaintiff: 

**  Mr.  Alfred  Penn: 

*'Dear  Sir — A  portion  of  the  buildings  upon  the  premises  situated  on 
Magazine  and  Julia  streets,  which  I  rented  from  you,  having  been 
destroyed  by  fire,  I  now  notify  you  that  I  demand  a  revocation  of  tlie 
lease,  and  am  no  longer  the  lessee  of  the  premises.  The  merchandise 
now  on  the  premises  will  be  removed  therefrom  as  soon  as  possible,  not, 
however,  before  paying  the  rent  due,  which  we  are  ready  to  pay  on  de- 
mand. 

"  ALFRED  KE ARNY. 

**  Nbw  Oblbahs,  September  8, 1861.** 

.  The  letter  was  sent  at  a  time  when  plaintiif  was  absent  from  the  city, 
and  it  appears  that  about  November  7,  1861,  he  notified  defendant, 
Kearny,  that  he  did  not  recognize  the  right  of  revocation,  and  offered  to 
rebuild  the  shed.  The  shed  was,  in  fact,  rebuilt  about  February  25, 
1862 ;  and  it  was  for  the  seven  months  elapsing  from  the  time  of  the 
fire  to  the  time  of  the  completion  of  the  new  shed  that  the  jury  allowed 
the  diminution  at  the  rate  ot  one  hundred  dollars  i>er  month — a  sum  ap- 
parently about  equal  to  the  proportion  of  r^nt  for  the  whole  lot  on 
which  the  shed  stood. 

The  shed  which  was  burned  covered  an  area  of  about  two  tliousand 
fiveJiundred  square  feet;  the  lot  on  which  it  stood  contained  about 
twenty-one  thousand  square  feet;  the  whole  property  leased,  including 
warehouse  and  adjoining  lots,  contained  upward  of  fifty  thousand  square 
feet.  The  defendants  continued  to  occupy  the  warehouse,  the  upper 
Magazine  street  lot,  and  the  JuHa  street  lots }  at  least  there  is  neither  al- 
legation nor  evidence  that  they  abandoned  them.  As  for  the  lot  on 
which  the  burned  shed  had  stood,  the  letter  of  Kearny  of  September  3, 
1861,  shows  that  they  were  still  in  occupation  ten  days  after  the  fire, 
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anil,  though  mention  is  mode  of  an  intention  to  removoi  there  ifl  no  Batis- 
hctory  evidence  to  sliow  that  they  ever  did  really  remove,  and  the  bur- 
den of  proof  was  certainly  on  them.  There  is  evidence  furnished  by 
plaintiff,  to  show  tliat  they  occupied  the  lot  on  Trhich  the  shed  waa 
bomed  until  some  time  after  the  shed  was  rebuilt. 

But  even  if  we  admit  the  positions  of  defendants  that  the  agreement 
rf  February  24, 1858,  was  tlie  only  contract  in  force  at  the  time  of  the 
fire;  tliat  tiie  destruction  of  the  shed  gave  to  defendants,  under  article 
3667,  C.  C,  the  option  to  cancel  the  lease  or  to  demand  a  diminution  of 
rent,  and  that  the  defendants  did  remove  from  that  i)ortion  of  the 
premises  on  "which  tlie  Are  occuiTcd,  it  is  still  difficult  to  perceive  how 
the  claim  of  cancellation  of  the  whole  lease  and  discharge  from  the  ob- 
ligations to  pay  any  rent  after  the  fire,  can  be  allowed.  If  the  defend- 
ants had  surrendered  to  plaintiff  the  whole  premises,  our  conclusions 
might  have  been  different,  though  even  in  such  case  it  must  be  remem- 
bered that  our  laws  do  not  favor  the  abrogation  of  leases  where  the 
lessor  is  not  in  fault.  6  A.  279;  12  A.  823;  17  A.  822.  But  when  we 
find  them  remaining  in  xM>39e8sion  of  the  principal  portion  of  the  object 
of  lease,  we  must  conclude  tliat  the  diminution  of  rent  allowed  by  the 
joiy  was  an  ample  satisfaction  of  any  right  the  defendants  had  under 
the  circumstances. 

In  this  connection  we  have  been  referred  by  defendants  to  a  passage 
from  Marcade,  volume  6,  p.  448.  The  author  is  commenting  upon 
article  1722  of  the  Code  Napoleon,  the  c(|uivalent  as  to  this  case,  of 
article  2GCi7  of  our  Civil  Code,  and  says: 

"  L.a  destruction  part  idle  donne  au  locataire  le  choix  de  le  reseller, 
<mde  le  eontinuer  sur  »e  qui  rests  avec  diminution  du  jyrix;  le  simple  en- 
dommagement  ne  permet  la  resiliation  ne  a  Tune  ui  a  Tautre  des  paiiies, 
et  oblige  sealement  le  bailleur  a  reparcr  le  degat  pour  remettie  la  chose 
en  bon  etat.^ 

The  doctrine  quoted  seems  to  be  in  favor  of  plaintiff  rather  than  de- 
fendants, admitting  that  the  destruction  of  the  shed  was  such  a  **  des- 
truction portielle"  as  to  give  the  lessee  the  choice  of  canceling  the 
lease  or  of  continuing  to  occupy  the  remainder  of  the  buildings,  ^*  ee  qui 
rate,'"  at  a  reduced  rate  It  is  evident  he  cannot  do  both.  If  he  cancel 
the  lease  he  must  give  up  the  whole  property.  If  he  **  continue  to  oc- 
cupy what  remains  with  diminution  of  rent,"  he  cannot  cancel  the  lease. 
A  right  of  choice  between  two  methods  is  not  a  right  to  adopt  both. 

It  is  contended  by  the  counsel  for  defendants  that  there  is  error  in  the 
judgment  because  it  is  rendered  against  them  in  solido;  that  the  lease  Is 
rigned by  Alfred  Kearny;  that  there  is  no  evidence  to  make  the  firm  of 
Kearny,  Blois  &  Co.  responsible;  and  that  if  there  be  any,  there  is  none 
to  diiow  that  the  firm  is  a  commercial  firm  so  as  to  bind  the  members  in 
9€iido. 

In  Reynolds  v.  Swaui,  13  La.  197 ^  it  was  held  by  this  court  that  where 
one  of  the  defendants,  sued  as  commercial  partners,  hired  the  premises 
in  his  individual  name,  but  that  the  store  was  occupied  until  abandon- 
ment by  the  partnership,  the  latter  circumstance  showed  that  the  con- 
tract w&a  made  for  the  aiQuza  of  the  partnership,  and  the  firm  was  there- 
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fore  bpund  by  the  act  of  the  partner,  lessee,  though  made  in  his  indi- 
vidual name.  The  case  at  bar  is,  perhaps,  a  stronger  one  in  fi&yor  of 
plaintiff,  since  the  firm  of  Kearny,  Blois  &  Co.,  furnished  rent  notes 
under  the  lease  of  February  24, 1859,  the  one  specially  pleaded  in  the 
answer,  occupied  the  premises  as  we  have  seen,  admitted  in  their  answer 
the  execution  of  the  rent  notes,  made  tender  of  the  rent  up  to  the  time 
of  the  fire,  and  finally  prayed  that  the  lease  might  be  annulled  and  can- 
celed, and  that  the  notes  described  in  plaintiff^s  petition  be  surrendered 
to  the  respondents.^' 

^d  we  think  it  abundantly  shown  that  the  defendants'  firm  was  a 
commercial  partnership.  The  allegation  that  it  wajs  is  not  si^ecially 
denied.  We  find  from  the  evidence  that  the  firm  carried  on  their  busi- 
ness in  the  leased  premises,  had  a  stock  of  merchandise  there,  and  that 
the  merchandise  was  insured  as  such  in  the  firm  name.  It  will  hardly  be 
contended  that  such  a  business  is  not  commercial. 

The  defendants  reserve  a  bill  of  exceptions  to  evidence  introduced  by 
plaintiff  that  the  defendants,  in  their  firm  name,  were  insured  upon  tlieir 
stock  of  merchandise  and  upon  a  shed  on  the  leased  premises. 

The  evidence  was  offered  to  prove  the  occupancy  of  the  premises  and 
the  ownership  of  goods  in  them  by  the  defendants  during  the  time  for 
which  rent  is  claimed,  and  in  this  view  is  unobjectionable. 

For  the  reasons  given,  it  is  ordered  and  a^udged  that  the  judgment 
appealed  from  be  affirmed  with  costs* 
jjr-jjj  Rehearing  refused. 

M   6M 


No.  1449.— CrRus  W.  Field  &  Co.  v.  New  Orleans  Delta  Newspaper 

Company.' 

The  holder  of  negotiable  paper  most,  1&  order  to  bind  ttie  Indoi^ar,  give  notice  of  non-pay- 
ment by  the  maker  in  oonformitf  with  the  mlM  preaoribed  bj  the  taw  merehant 

The  doctrine  on  which  the  neceaaitf  of  notice  to  the  indoraer  roata,  ia  the  preaiunption  of 
damage  or  ii^Jnry  in  hia  ikyor. 

Whoerer  ia  entitled  to  a  reoonrae  orer  againat  another  pait^.  la  prcanmed  in  law  to  be  iqjnred 
by  a  deliy  in  reoeiTing  notioe  of  nco-payment.  ' 

APPEAL  irom  the  Second  District  Court  pf  JjTew  OrleanjB,  Thonuu,  J. 
W.  W.  ffandliny  for  uppellants.    JT.  J.  Leovyy  for  sielf  and  D.  Da 
Ponte,  Bozier  and  Buchanan  dc  Gilmare,  for  ^rs.  Bonford,  appellees. 

Howell,  J.  As  stated  by  counsel  for  plaintiffs  and  appellants,  the 
only  question  presented  on  this  appeal  is :  Are  the  members  of  the  New 
Orleans  Delta  Newspaper  Company,  who  indorsed  the  notes  sued  on^ 
liable,  without  notice  of  dishonor  T 

The  notes  are  made  by  H.  J.  Leovy,  business  manager,  to  his  o^ni 
order  and  indorsed  by  him  individually  and  before  delivery  to  plaintiffs, 
the  first  holders,  by  D.  Da  Ponte  and  P.  E.  Bpnford,  aU  three  of  whom 
were  members  of  the  company. 

Itis  urged  by  plaintiffs  that  these  parties  a^  mere  sureties,  andnotf^- 
titled  to  notice,  and  in  support  of  thisposiljion  they  rely  on  a  doctrii^ein  ilie 
case  of  Crane,  executor,  v,  Trudeau,  19  J^,  SOB?  V^  ^^  following  ^^ords : 
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*'  Jfl  relation  to  third  persons  and  bona  fide  holders,  the  obligations  of 
arconiniodation  indoi*8cr8  are  coextensive  with  those  of  indorsers  of 
busmees  pax>er.  It  icouUl  be  different  \f  the  transferee  of  a  note  tndoned 
gets  a  from  the  maker.    In  such  a  case  the  indorser  would  be  a  surett/.^ 

The  latteir  doeti'ine,  not  being  essential  to  tlie  decision^  in  that  case, 
may  be  regarded  as  obiter;  but  whethei*  a  correct  law  or  not,  it  cannot 
appljr  in  this  case,  when  the  note  is  duly  indorsed  by  the  payee  (who  is 
not  the  holder),  and  the  subsequent  indorsers  thus  making  it,  on  its  face, 
commercial  palter ,  and  the  evidence  shows  that  the  defendants  intended 
to  bind  theniHclves  as  accommodation  indorsers,  and  it  seems  to  be  settled 
liere,  at  least  since  the  case  ot  Weaver  v.  Murrell,  13  A.  517,  that 
although  they  may,  in  some  sense,  be  sureties,  they  are  entitled  to 
notice.  We  must  view  them  as  accommodation  indorsers,  whose 
liability  depends  on  the  rules  applicable  to  negotiable  instruments  in 
general,  and  conse«[ncntly  the  holder  must  take  the  steps  necessary  to 
hmd  any  indorser  of  business  paper  according*  to  the  law  merchant. 
They  were  jmrties  to  the  notes  when  received  by  tlic  plaintiffs.  See 
Story  on  Notes,  $4  134, 263,  288,  292,  295,  367,  479,  480;  6  N.  S.  517;  12 
B.  183;  10  A.  98;  12  A.  517;  14  A.  305 ;  16  A.  108. 

In  the  case  of  Keelcr  v.  Bartine,  12  Wendell  118,  it  is  said  that 
**the  circmnfttances  that  the  indorser  is  an  accommodation  indorser  adds 
cogency  to  the  considerations  in  favor  of  strict  notice  of  the  default.'^ 

The  doctrino  on  which  the  necessity  of  notice  rests  seems  to  be  the 
presumption  of  damage  or  prejudice  in  favor  of  the  indorser,  who  is  en- 
titled to  a  recourse  over  against  iinother  party.  In  other  words,  who- 
ever is  entitled  to  a  recourse  over  against  another  party  is  presumed  in 
law  to  be  injured  by  a  delay  in  receiving  knowledge  of  non-payment — ^is 
therefore  entitled  to  prompt  notice.    Chitty  on  Bills  435. 

In  this  case  the  indorsers,  if  notified  in  due  time,  may  have  secured 
themselves  against,  or  obtained  payment  from  the  maker. 

The  plaintiffs  contend,  however,  that  the  New  Orleans  Delta  News- 
paper Company  was  a  mere  private  partnership,  and  its  members  not 
being  jiermitted  to  plead  ignorance  of  their  own  affairs,  must  be  held  to 
know  that  the  notes  were  not  paid,  that  the  maker  knew  it,  and  notice 
to  one  was  notice  to  all. 

The  reply  to  this  is  that  plaintiffs  have  introduced  in  evidence  the 
dbarfer,  which  shows  that  none  of  the  stockholders  had  any  control  of, 
orany^iing  to  do  with  the  business,  except  Leovy,  the  business  manager, 
and  that  knowledge  is  not  necessarily  notice.  The  notes  were  made 
payable  at  the  Canal  Bank,  and  although  Leovy,  as  business  manager, 
may  have  known  that  they  were  not  paid,  he  did  not,  therefore,  know, 
vithout  legal  notice  from  the  holder  or  other  proper  party,  tliat  he  would 
be  looked  to  for  payment  as  indorser.  See  1  Parson  on  Notes  and 
BQls  521,  525,  526  and  629. 

The  judgment  was  correctly  rendered  in  fisivor  of  the  indorsers. 
It  is  therefore  ordered  that  the  judgment  appealed  from  be  afllrmed 
with  costs. 
Rehearing  refused. 
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VilleDeaT0  X/«bUiic,  Jr.  lb  Ca,  t.  L.  E.  Perroux.  ICanoadet,  tubrogited. 

S  alrl         ^^'  ^^^* — ViLLENEUVE  LeblanCj  Jr.  &  Co.,  v.  L.  E.  Perroux,  Mar- 
—    '  souDET,  subrogated. 

A  judgment  rendered  against  a  party  who  has  neither  been  dtod  nor  made  an  appearance  by 

answer,  ia  an  abaolnte  nullltj. 
Vroof  of  citation  can  only  be  shown  by  the  Sheriffs  return,  and  nothing  can  be  preaamed  by 

theCoort 
The  dhOriiTB  retnm  on  a  citation  cannot  be  amended  or  corrected  after  Judgment,  so  as  to  cure 

nuOltiea  resulting  from  a  defecttve  citation. 
tlM  power  to  receive  citation  Ibr  another  mutt  be  eipreas  and  apedal;  it  cannot  be  conftsrred 

by  a  general  mandate.    C  C.  2966,  296d. 
When  parties  haye  elected  a  domicile  as  a  place  to  reoeiTC  citation,  the  SherllTa  return  must 

rihow  that  the  aenrice  was  made  at  the  elected  domicile  in  the  manner  prescribed  by  law. 
enktUttk  served  on  a  person  not  a  party  to  the  sni^  whom  It  li  netthipr  aUi^ged  nor  shown  was 

the  agent  of  the  principal,  is  delective,  and  judgment  rendered  thereon  ia  null  and  void. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantierj  J. 
J7.  (&  J.  ChroveTy  for  appellants.    X.  Castera  d:  C,  Hunt,  for  appellee. 

Howe,  J.    This  is  an  action  of^  nullity. 

The  judgment  sought  to  be  annulled  was  rendered  in  a  suit  upon  four 
promissory  notes  made  by  Villeneuve  LeBlane,  Jr.  &  Co.,  of  the  parish 
of  West  Baton  Rouge,  who,  in  an  act  granting  a  moitgage  upon  their 
plantation  situated  in  the  parish  of  West  Baton  Rouge,  to  secure  thMe 
notes,  consented  as  follows : 

**  That  all  proceedings  may  be  instituted  in  and  carried  on  to  final 
judgment  and  execution  before  any  of  the  district  courts,  or  other  courts 
of  competent  jurisdiction  iu  this  city  (of  New  Orieans),  eleoting  the 
offiee  of  Bellocq,  Nobloiu  &  Co.,  or  that  of  their  tueoessocs,  in  this  city, 
Ibt  their  domicile,  and  renouncing  the  benefit  of  any  laws  now  in  forve 
or  hereafter  to  be  enacted,  providing  that  the  defmdants  can  only  be 
lAied  or  proceeded  against  before  the  judge  of  the  district  or  parish 
wherein  they  reside  or  have  their  domicile.^ 

In  this  action  upon  the  promissory  notes,  commenced  in  the  Sixth 
District  Court  of  New  Orleans,  the  return  upon  the  citation  was  tlie 
following : 

^*  Received  February  IC,  1865,  and  on  the  same  day  served  a  copy  of 
this  citation  and  ikccompanying  petition  on  A.  P.  Noblpm,  agent  of 
TUleneuve  LeBlanc,  defendant  herein,  personally." 

Ux)on  this  return  judgment  by  default  was  entered,  and  in  due  time 
the  default  was  confirmed  and  judgment  rendered  against  Octave 
LeBlanc  and  Villeneuve  Le  Blanc,  composing  the  firm  of  Villeneuve 
LeBlanc,  Jr.  &  Co.,  in  $olidOf  ibr  the  sum  of  916,000,  with  sundry  arrears 
of  interest,  and  with  privilege  on  the  pi^p^rty  mori^gag^. 

Steps  having  been  taken  to  execute  thii  judgment,  the  plaintiffs  in 
the  case  at  bar  commenced  their  action  of  nullity  upon  ihe  groimd  of 
defective  citation,  and  invoked  the  con^rvatory  remedy  of  injunction. 
The  defendants  (appellees)  appear^  and  answered,  taid  moved  to  dis- 
solve the  ii\junction  upon  the  ground,  substantially,  that  the  judgment 
debtors  had  been  properly  cited|  and  that  the  citation  and  return 
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formed  a  legal  baaia  for  a  jadgment.  The  judge  a  «iu0  denied  tliis 
motion^  being  of  opiuion  that  the  aexvice  of  tlie  citation,  as  disclosed  by 
the  Tetuxn  we  hare  quoted  above,  was  not  a  compliance  with  the  law, 
and  amounted  to  up  citatiQ;n  itt  all. 

The  defiendants  in  JiguAction  thereupon  procured  an  order  permitting 
the  return :Of  theitkeill^  iu  the  .case  of  Perronx  v.  LeBlanc  to  be  amended 
as  follows : 

''  In  QopSowiiifi^  .tp  the  JinUl^  Qf  Jth^e  court,  permitting  an  amen4ment 
to  be  made  to  .the  ^ic^Tif^  of  the  above  citation,  1  now  make  the  fol- 
lowing additional  xetom  and  amendment,  to  wit:  that  on  the  day 
named  jm  tbejaid  ]Q^tn9  J  f«^<Ml  a  coj;>y  of  this  citation  and  accompany- 
ing .i>etxtiQn9  ^  JH  .9{)id  i^.iurp  ^t  forth,  by  serring  the  Siime  on  A-  P* 
Noblom,  personidly,  who  >t  the  time  I  served  him  was  in  his  counting 
room  or  office,  being  that  of  Bellocq,  Noblom  6i  Co.,  No.  61  Carondelet 
street,  in  second  door  of  said  building,  first  district  of  New  Orleans, 
November  16, 1866." 

The  ease  came  on  to  be  tried  and  the  court  a  quo  gave  judgment  for 
phuntiirs,  bnt.then^after  granted  a  new  trial,  and  upon  the  second  trial 
gave  jadgment  for  the  defendants,  dissolving  the  injunction  with 
damages. 

From  this  judgment  the  plaintiffs  have  appealed. 

It  is  well  settled  tlmt  41  jad|8^^^  rendered  against  a  party  who  1|Q# 
neitJier  been  etted  nor  uppewed,  is  an  absolute  nullity  ;  that  acoiict 
can  presame  nothing  wiUi  reipeet  to  a  party  being  cited ;  that  nothing 
will  ease  deleet  <tf  eitation  or  want  of  service  except  appearing  an^ 
answering  to  the  wtmtB ',  tbltt  the  poof  of  the  service  of  a  citation  is  not 
a  matter  tn  p/m^  and  iheire  can  be  no  evidence  of  it  but  the  sheriirs 
return,  nnle^a  4ei^iee  be  .wikived  by  the  appearance  of  the  party  \  that 
the  service  xnuat  iippear.^  mutter  of  record,  and  no  parol  evidence  can 
be  received.    C.  P.  Ait.  206 ;  Harris  v.  Alexander,  1  Rob.  30. 

Tested  by  these  elementary  rules,  the  citation  in  the  case  of  Ferraux 
V.  LfiBlanc  »ft  .evidenced  4>y  the  original  return  was  dearly  defective. 
There  is  no  allegation  of  agency  in  the  petition ;  and  admitting  that 
LeBlanc,  Jr.  &  Co.,  in  electing  as  their  domicile  the  office  of  Bellocq, 
Noblom  &L  Co.,  in  New  Orleans,  elected  it  as  a  place  to  receive  citation, 
it  does  not  appear  by  the  original  return  that  the  service  was  made  at 
this  electeddomi^ile,  nor  does  it  appear  that  the  service  was  made 
upon  a  person  .i^pgpwrently  above  the  age  of  fourteen,  living  in  the  hooae. 

C.  P.  189,  201 J  16  L.  570 :  12  L.  547. 

The  defendant  seeks  to  avoid'  these  conclusions  by  contending  that 
the  election  of  the  office  of  Bellocq,  Noblom  &  Co.  as  a  domicile  was  a 
mandate  to  this  firm,  and  each  of  its  members  to  accept  service  of  cita- 
tion. In  support  of  this  position  his  counsel  have  cited  French  cpm* 
mentaries  and  deciaons  on  article  111  of  the  Code  Napoleon,  and  have 
urged  that  although  that  article  is  not  to  be  found  in  ou^  Civil  Code, 
yet  its  equivalent  is  to  be  fonnd  in  C«  C,  Art.  11. 


»  StJPREMfi  count  OF  LOtTlSlAKA, 


YlUeneiiTe  LeblMic.  Jr.  *  Co..  t.  L.  E.  Peiroaz.  Muwoadet,  subrogated. 


Granting  that  the  eleventh  article  of  our  code  anthorizeSy  in  general 
terms,  the  election  of  domicile,  which  is  specially  authorized  by  the 
111th  article  of  tlie  Code  Napoleon,  and  conceding  the  highest  respect 
to  the  commentators  and  courts  of  France,  we  are  of  opinion  that  the 
law  of  Louisiana  has  been  long  settled  adversely  to  the  view  urged  by 
the  defendant.  The  power  to  receive  citation  for  another  is  not  one 
of  administration.  It  cannot  be  confessed  by  a  general  mandate,  how- 
ever broad.  It  can  result  only  firom  the  express  terms  of  an  instrument, 
or  from  such  language  therein  as  leaves  no  room  for  doubt. 

C.  C.  2965,  2966. 

The  case  of  Fuselier  v.  Bobin,  4  An.  p.  61,  will  show  how  jealously 
the  court  has  guarded  the  rights  of  parties  defendant  in  this  respect. 

There  being  therefore  in  the  petition  in  Perroux  v.  LeBlanc  no  alle- 
gation that  A.  P.  Noblom  was  agent  of  defendants,  and  no  evidence  of 
agency,  the  case  at  best  is  one  of  an  attempt  to  serve  defendants  with 
citation  at  their  elected  domicile,  and  the  original  return  does  not  show 
that  this  service  was  made  in  any  lawful  way. 

But  the  defendant  contends  that  he  caused  the  return  to  be  amended 
as  stated  above;  that  such  amendment  was  properly  allowed  by  the 
court,  and  that  any  defects  which  may  have  existed  in  the  judgment 
were  thus  cured.  It  is  quite  true  that  a  sheriff's  return  upon  certain 
writs  may  be  amended  at  any  time,  and  ought  to  be  in  deference  to  trutii 
and  justice,  but  there  is  an  obvious  distinetion  in  this  regard  between 
process  which  issues  before  judgment  and^erms  the  foundation  thereof, 
and  process  which  issues  after  a  judgment  by  way  of  execution.  The 
former  cannot  after  judgment  be  amended  in  sueh  way  as  to  render  valid 
a  judgment  otherr7ise  null.  As  was  well  said  by  plaintifrs  counsel  in 
argument,  if  a  house  be  built  without  a  fbundation  it  wiU  be  of  little 
use  afterwards  to  lay  a  foundation  on  the  roof.^  And  this  distinction 
borne  in  mind  will  explain  what  at  a  superficial  glance  might  seem  a 
conflict  between  such  a  case  as  Eatton  v.  Stilwell,  10  M.  91,  and  such 
cases  as  Auber  t;.  Bukler,  3  N.  S.  489,  and  Elmore  t;.  Bell,  2  R.  485.  In 
the  language  of  this  court  in  Rochelle's  heirs  v.  Cox,  5  L.  287 — *^  The 
ratum  of  a  process,  being  the  basis,  the  foundation,  on  which  the  judg- 
ment rests,  it  is  clear  that  it  must  be  amended,  if  amended  at  all,  before 
judgment ;  for  after  it,  the  foundation  of  it  cannot  be  subtracted.  It  is 
otherwise  as  to  returns  posterior  to  the  judgment,  like  that'in  an  exeen- 
tion.  To  such  a  return  the  rule  in  10  Martin  91  cannot  be  said  to  be 
applicable.'' 

We  think,  then,  that  the  judgment  in  question  in  the  case  at  bar  must 
rest  on  the  feusts  evidenced  by  the  original  return,  and  for  the  reasons 
given  above  must  be  annulled.  If,  as  matter  of  fact,  the  citation  was 
proper,  the  defendants  herein  can  still  proceed  to  perfect  a  judgment 
in  the  case,  since  the  present  judgment  being  annulled  there  can  be  no 
objection  to  such  amendment  of  the  return  as  will  make  it  conform  to  the 
truth. 
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mUaiiMnrtt  IjOOKao,  Jr,  k  Oo.,  y.Jj.TL  Perroaz,  Ibnoudet,  nibrogfttad. 

*  ^  ^1M^— ^■^^^i.^M^—l ^M— ^—W ^— ^W— — ^        m,  ^   ■  I   ■        ■■■■■>         ■■■■■■■         Ml   I  II  »^^W^  ^—W —  I  ■■■■■■■  ^^^— ^ 

It  IS,  therefore,  ordered  and  ft43u<^d  ^^^  ^1^^  judgment  appealed 
from  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of  the 
phintiffa  against  the  defendant,  avoiding  and  annulling  the  judgment 
ot  the  Sixth  District  Court  of  New  Orleans,  in  favor  of  L.  £.  Perrouz  v. 
Vflleneuve  LeBlanc,  Jr.  &  Co.,  ifr  the  case  numbered  13,927  of  the  docket 
of  laid  court ;  that  the  order  of  iiyunctiou  issued  herein  on  the  sixth 
Febmary,  1866,  be  made  perpetual,  and  that  tlie  defendant  pay  tlie 
cosU  of  both  courts. 

Eehearing  refused. 


No.  1432. — ^A.  Glbjik,  v.  Thompson  &  Barnes. 

A  hM  V»  aota;  B  sold  «  bOl  of  goods  to  C,  wbo  reprMonted  bimaelf  m  the  agent  of  A,  and 
^miliul  ihnt  tb»  anioPBi  of  tlm  bill  ■hoold  be  oredtted  on  the  noteu  A  brought  ndt  on  the 
note,  and  B  pteeded  Hbm  eccoont  ee  en  odet  againet  the  note.  The  evidence  did  not  show 
ifaet  C  waa  tbe  agent  of  B^  nor  that  A  xcceired  the  gooda  or  ratifled  the  purchase.  Held 
thit  thtTarrfmni  ooold  net  be  fteaded  as  aa  oflbet,  orpagrment  pro  tonto  of  the  note.  Wllere 
theappcalfta  jwirelT  friTolons,  dttsagaswULbo  amaded  the  appellee  as  in  case  of  a  frlTolona 


APPEAL  from  the  Fourth  Diatriet  Court  of  New  Orleans,  Theardy  J. 
Ckarle9  S.  Fenner.  for  plaintiff  and  appellee.    J^cf  ward  IT.  Hunting- 
tom^  for  defendants  and  appeUanta. 

Wixv,  J.  Thia  action  ia  baaed  upon  two  promissory  notea  by* 
defendants.  The  defense  ia  a  general  denial,  that  plaintiff  is  not  the 
owner  of  the  notea  aned  oat»  and  that  defendants  have  paid  $1,310  73  on 
these  notes.  On  the  trial,  4^ABdants  offered  an  account  for  $181  for 
^oods  sold  the  plaintiff  as  an  oflEbet,  which  was  allowed  without  objection; 
tb^  also  offered  an  account  of  ^S77  64  for  goods  sold  Dr.  J.  W.  Glenn 
as  agent  of  A.  Glenn,  as  an  oflltot ;  there  was  judgment  in  feivor  of 
plaintiff  for  the  amount  claimed,  subject  to  a  credit  of  $181 ;  and  the 
deimdants  have  appealed. 

Defendants  claim  in  this  court  tlutt  the  account  of  $277  64  for  goods 
icdd  by  them  to  Dr.  J.  W.  Glenn  as  agent  of  plaintiff  should  be  allowed 
as  an  ofl^t  or  credit.    There  is  no  sther  defense  set  up. 

The  only  proof  in  support  of  this  account  is  the  evidence  of  Edward 
Thompson  (one  of  the  defendants),  who  says  that  Dr.  J.  W.  Glenn, 
representing  himself  as  agent  of  A.  Glenn,  purchased  from  the  defen- 
dants 1  ho  goods  stated  in  the  bill,  ''agreeing  that  the  amount  of  said 
bfll  of  goods  should  be  credited  on  the  notes  sued  on,  on  which  express 
agieemeut  the  goods  were  sold  to  him.** 

It  wks  not  alleged  or  proved  that  Dr.  J.  W.  Glenn  was  the  agent  of 
the  plaintiff,  A.  Glenn,  in  making  said  piurchase,  or  that  A.  Glenn  ever 
isceived  said  goods  or  knew  anything  of  their  purchase. 


90  StrPBEME  COUET  OF  LOUISIANA, 

A.  Olena  ▼.  Thompcon  •&  Bamaa. 

We  think  the  District  Judge  very  properly  refused  to  allow  this 

account  of  9^7  64  as  a  credit,  and  that  the  appeal  in  this  case  is  purely 

frivolous.    Plaintiff  has  claimed  damages  for  this  frivolous  appeal  and  we 

think  they  should  be  awarded  him.    It  is  therefore  ordered  and  decreed 

that  the  judgment  appealed  from  be  affirmed  with  costs,  and  that 

plaintiff  recover  of  defendants  one  hundred  dollars  damages  for  frivolous 

appeal. 

lar-li 

\M  MO  =========== 

«l      30 
48    800 

!  21     3o>  No.  4436. — ^Widow  of  Chart.es  Dumoiichel,  Tutrix,  etc.,  v.  Thomas 

1119     227i  T  ;  »  t 

• '  Lemebick. 


A  motion  to  dInniM  an  appMl  for  nmoui  tliat  are  purely  techiitcal,  mich  u  infomuUtlea  In  the 

citation  and  JNnrioe  %f  anMal»  mnat  be  nuule.«tlliln  three  judicial  daya  from  the  flUng 

of  the  tranacripi. 
WhMPe  a-prottlaaory  note  baa  been  Buffered  to  preacrlbe  on  tta  itce,  and  no  aufficitnt  ahowing  ia 

iBftde  bj-the  hcAder  Hiat  preaerfptton  haa  been  Intermpted,  the  plea  will  be  maintained.    20 

An.1ia,  MS. 

l^PPEAL  frvrn  the  8eoond  "District  'Court,  parish  of  St.  Bernard, 
xL  Oazahat,  J.  Joseph  Mareel  Du^sroi,  for  appellant.  Belden  dt  Fuselier, 
for  appellee. 

Wtly,  J.  Defendant  haa  filed  a  miytion  to  difimiss  this  appeal  on 
the  foUovnng  gronudd : 

First — ^Because  the  citation  of  appeal  is  defective  in  this,  *'  it  does 
not  puxport  to  have  been  issued  in  4lie  name  of  the  State  of  Louisiana,^ 
^*  it  is  Bot  sealed  with  the  seal  of  the  court,"  it  was  not  served  on 
sqpfpellee  by  the  sheriff  of  the  parish  where  he  resided  at  the  time,  and 
it  does  not  specify  the  number  of  days  given  appellee  to  answer,  etc. 

iSf«cond-^Because  the  oertiflcate  of  the  olerk  to  the  transcript  is  de- 
feetive  in  this,  no  mention  is  made  in  it  .that  the  transcript  oontain« 
c<)pies  of  all  the  documents  filed  in  the  ease. 

Third— BecBxm  the  amount  in  controversy  is  less  that  9500. 

The  transcript  was  filed  in  this  court  on  the  twenty-fint  day  of  June, 
l&Sff,  And  the  motion  to  dismiss  was  filed  <m  the  twenty-first  December, 
1868. 

The  defendant  does  not  deny  that  he  was  cited,  but  sets  up  objections 
to  the  form  of  the  citation  and  the  service,  which  we  regard  as  purely 
technical  and  should  have  been  made  within  three  judicial  days  after 
the  transcript  was  filed. 

On  motion  of  appellant's  counsel  the  clerk  of  the  district  court  was 
permitted  to  correct  his  certificate,  and  the  same,  drawn  up  in  proper 
form,  was  filed  in  this  case  on  sixteenth  January,  1869,  which  removes 
the  second  ground  for  dismissal. 

The  third  .ground  was  not  well  taken,  the  amount  in  conta:ovei;sy 
being  over  $500|  including  principal  and  interest  up  to  the  filing  of  the 
suit. 


NSW  OfiLSAKS,  JlNtJABT,  1860.  » 


RiBthereftire  oj^dered  tiiat  the  mothm  to  dismifls  tins  tepeal  be  orer- 
rnied. 

During  the  mnrriage  of  plaintiff  and  her  hasbstfd  ChafloB  Bnmonohel, 
tin  aeqaired  by  jiarchaMs  a  small  tract  of  land  in  the  pariah  of  St* 
Bernard,  and  afterward  borrowed  from  defendant  a  snm  of  moAcj^  to 
Kcnie  which  she  gave  her  mortgage  notes  bearing  on  said  property. 
Sbe  dgned  the  notes  and  executed  the  mortgage  with  the  wniftibn 
nAorizatioa  of  her  hnsband.  The  husband  afterwards  died  and  the^ 
pfopeity  was  invoutoriod  as  his  property,  having  been  aoqoued  daring 
the  marriage* 

Pkintiff,  iridow  Dumonchely  was  appointed  natural  tutrix  of  the 
niiior  children  of  her  marriage  with  her  husband. 

Slie  esecntcd  an  act  renouncing  the  community  of  acquets  and  gains 
Tbich  had  existed  between  her  and  her  husband  Charles  DumoneheL 

The  defendant  took  out  an  order  of  seizure  and  sale  against  the 
property,  proceedihg  against  the  widow  individually  on  her  notes.  It 
vas  not  taken  out  against  the  property  as  belonging  to  the  succession, 
Dor  was  notice  oi  the  order  served  upon  the  widow  as  tutrix  and  leffd 
representative  of  the  succession. 

In  order  to  prevent  the  sale  of  the  property,  plaintiff  in  her  capacity  as 
tutrix,  took  ont  an  injunction,  alleging  that  the  property  seized  was  part 
of  the  succession  of  Charles  Dumouchel,  having  been  acquired  during  the 
marrisse;  that  she  liad  renounced  the  com m unity  and  only  appeared  in 
behalf  of  the  heirs ;  that  the  notes  in  which  tlie  ordei  was  granted  are 
IttfTod  by  the  prescription  of  live  years,  and  that  the  property  was 
eseraptcd  from  seisurtf  by  the  Homestead  Act,  etc. 

Defendant's  answer  admits  the  property  seizeil  was  acquired  during 
the  community,  and  belongs  to  the  succession  of  Cliarles  Dumondkel,  for 
which  reason  the  answer  states  the  defendant  **  changes  tiie  eharaotef 
of  his  action  from  executory  to  ordinary,  and  prays  tliat  the  said  Mrs. 
Dmnonchel  have  copies  for  this  answer  with  petition  for  order  of  seizure 
and  asle  served  on  her  in  her  capacity  as  natural  tutrix  of  her  minor 
children,  administering  the  estate  of  her  deceased  husband  Charles 
BmaeDchel,  an^  Burrivinii  wtfeasid  paiiner  in  eiMmnunity^  aad  after  due 
aDd  legal  proceedings  had  that  he  have  and  recover  judgnent  for  the 
amonnt  claimed  in  his  petition  for  order  of  seizure  and  sale,  iHth  ftOl 
ncegnition  of  liis  mortgage  on  the  property  seized,  and  that  it  be  sold 
to  flrtiitfy  the  demonda  in  slud  petition  and  costs  Of  sMtk" 

On  the  trial  the  injunction  sued  out  by  plaiiiitiff  was  dissolved  with 
costs,  and  she  has  api>ealed. 

'  TUit  ttie  order  of  seizure  ftnd  Me  was  improperly  granted  theib  can 
be  no  doubt.  The  defendant  admits  in  his  answer  that  the  property 
MiiM  as  the  separate  property  of  Mrs.  Damon<diel  waS  propetty  belong- 
ing i»  the  saocession  of  Charies  Dumonehel  ^  he  abandons  his  proceeding 
H^dflst  her,  fmd  declares  tiiat  be  changes  his  lu^on  from  executoiy  into 
wffinsty,  {irayiiig  for  jud^teent  dgain^  the  aoecessioii,  reeognizi^g  hia 
aoitpge  in  the  propejiT',  etc. 


32  SUPREME  COURT  OF  LOUISIANA, 

Widow  of  ClurlM  I>iunonoh«l»  Tatriz^^tto.,  t.  ThomM  LttutclclE. 


His  answer  TirtnoUy  admits  that  his  execHtory  proceeding  was  wrong* 
If  so  the  injunction  was  properly  taken  out. 

The  defendant  had  the  right  to  change  his  proceedings  and  ask  for 
judgment  against  the  succession  fbr  the  amount  of  his  chiim  and  for  the 
recognition  of  his  mortgage  on  the  property,  and  tlie  judge  should  have 
granted  him  judgment  as  prayed  for  unless  there  was  some  good  defeoBe 
to  his  demand. 

.  Plaintiff  in  injunction  sets  out  several  grounds  of  defense,  but  the 
most  serious  one  seems  to  be  the  plea  of  presieription  of  five  years. 

The  notes  on  which  the  defendant,  Thomas  Lemerick,  bases  his  claim 
were  made  on  twenty-first  and  twenty-fifth  of  April,  1860,  and  payable 
twelve  months  after  their  respective  dates.  They  were  made  during 
community,  and  although  in  the  name  of  his  wife,  they  were  debts  due 
by  the  community.  There  was  no  proceeding  against  the  succession  on 
these  notes  tUl  they  were  declared  upon  by  the  defendant  in  his  answer 
filed  October  1,  1866,  more  than  five  years  from  the  date  of  their 
maturity.  We  have  not  found  in  the  record  any  evidence  of  the  intu'- 
mption  of  prescription,  and  we  think  the  plea  was  well  taken. 

Having  taken  this  view  of  the  plea  of  prescription  it  becomes  unne- 
cessary to  notice  the  bill  of  exception  taken  by  the  defendant  to  tlie 
introduction  of  the  mortuary  papers  of  said  succession  on  the  ground 
that  there  were  no  stamps  thereon,  and  also  there  was  no  evidence  in 
the  copy  of  the  act  of  renunciation  that  the  original  was  stamped  by 
the  notary  who  passed  it,  etc 

It  is  therefore  ordered  that  the  Judgment  appealed  from  be  avoided 
and  annulled,  and  it  is  now  ordered  tlUt  the  iojunetion  sued  out  by 
plaintiff  be  perpetuated,  and  that  there  be  ^Judgment  in  fsivor  of  the 
succession  of  Charles  Dumonchel,  dismissing  the  demand  of  the  defen- 
dant Thomas  Lemerick  at  his  cost  in  both  courts. 


No.  1423. — Citizens^  Bank  v.  Robert  H.  Dizet. 

The  onlj  qaettion  to  b«  inquired  into  on  «pp«d  from  an  ord«r  of  Mlmro  and  talt,  to 
whetbAT  there  was  luffloient  evidence  before  the  Judge  a  quo  to  eathoriae  the  flat 

An  order  of  aeisore  and  sale  can  not  be  aet  aaide  on  appeal  on  aooount  of  subeeqaent  irregu- 
Uritiee  in  the  execution  thereof. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fdloweij  J. 
Armand  Pttof,  for  appellee.  D.  €•  Labait  and  Alexander  WaXheTf 
for  appellant. 

Howe,  J.  This  is  an  appeal  from  an  order  of  seizure  and  sale  signed 
January  4, 1866. 

It  is  well  settled  that  on  such  an  appeal  the  only  question  is,  whether 
there  was  before  the  Judge  a  quo  sufAcient  evidence  to  authorise  the 
fiat.  The  order  can  not  be  set  aside  on  appeal,  on  account  of  subae* 
quent  irregularities  in  the  execution  of  it,  as  by  not  notifying  tiie  proper 
parties  or  otherwise.    Dodd  ««•  Grain,  6  Bob.,  60* 
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dtizens'  Bank  t.  Bobert  H.  Dixe j. 

We  can  oaly  inquire,  therefore,  into  the  validity  of  the  order  and  of 
tbe  many  points  raised  by  the  appellant;  it  will  be  necessary  to  consider 
hot  these  two: 

1.  Tbat  the  certificate  attached  to  the  copy  of  the  act  of  mortgo^  on 
which  the  order  of  seizure  and  sale  was  granted,  was  not  stamped  as 
n^niied  by  acts  of  the  Congress  of  the  United  States.    And 

1  That  at  the  time  the  order  of  seizure  and  sale  was  made  the  fore- 
dosore  c^  moitgages  in  Louisiana  was  forbidden  by  general  orders  No. 
U,  flesdquartcns  Deportment  of  the  Gulf,  series  of  1863. 

As  to  the  fir6t  point,  the  I'eeord  shows  that  the  certificate  upon  the 
copj  of  the  act  of  mortgage  has  no  date,  while  the  mortgage  itself  is 
dated  August  7,  1861.  Upon  tlie  principle  tbat  a  sworn  officer  is  pre- 
emiied  to  have  done  Ids  duty  until  the  contrary  be  proved,  we  must 
eondnde  that  tlii^  copy  was  furnished  and  certificate  made  before  the 
act  in  reference  to  8tauix»ed  instruments  went  into  effect,' that  is,  prior 
to  October  1,  1B62,  (United  SUtes  Statutes  at  Large,  YoL  12,  p.  475,) 
and  ^ereforc  required  no  stamp. 

As  to  the  second  point.  The  military  prohibition  of  the  foreclosure 
of  mortgages,  which  is  invoked  by  the  appellant,  was  removed  by 
General  Orders  No.  113,  Headquarters  Department  of  the  Gulf,  series  of 
1864,  the  text  oi  which  may  be  found  in  full,  in  the  opinion  of  this 
Coort,  in  the  case  of  Graham  v.  Taylor,  18  An.  p.  656,  and  of  which  we 
will  take  judicial  notice.  Lanfear  v,  Mestier,  18  An.  p.  4^.  It  is 
unnecessary  then  to  consider  what  would  have  been  the  effect  of  order 
No.  15,  if  it  had  remained  unrepealed. 

We  perceive  no  error  in  the  judgment  appealed  from,  and  it  is  there- 
fore  ordered  and  adjudged  that  the  same  be  affirmed  with  costs. 

Reheating  refused.  ^ 


No.  1445— Au^BED  Marchand  v.  Bobert  B.  Bell  and  Cirr  of  New 

Orleans  and  James  McKenzie. 

lbs  wnrioa  of  gmrntohmenl  prooeas  flzM  fhe  zlghto  of  thA  Mlsliig  creditor  from  the  moment 

tbe  ganiiahee  makee  answer  to  the  Interrc^torlea. 
Ike  iiiiiDg  eredttor  acqnirea  a  privilege  on  ttie  aaaeta  in  the  handa  of  the  gamlahee  to  date 

ftom  flA  eerrioe  ot  the  Itttetrogatories. 
Ibe  dty  e#  New  Orleans  waa  Indebted  to  Bobert  B.  BeU  in  the  snm  of  $6,000;  Jamea  Mo- 

Imle  had  jndsment  againat  B.  B.  BeU,  on  which  he  canaeda  garnishment  prooeaa  to  iwiie 

•giiDat  the  dty;  Xb»  anawera  of  the  city  to  the  interrogatorioa  disdoaed  its  indebtedneaa  to 

BelL 
LBaithaiid  hronght  suit  againat  BeU  and  made  the  dtr  ft  pacrty,  which  waa  not  aerred  on  the 

e^r  ntn  ftfler  the  aeniee  of  the  interrogatcrlea  in  gamiahment.    Held  that  ICarohand,  the 

pkintiiZ;  waa  only  entitled  to  reoorer  the  balance  dne  by  the  city  to  Bell  after  paying  the 

■moont  of  HcKaozie'a  judgment. 

APPEAL  £rom  the  Third  District  Conrt  of  New  Orleans,  Fellawesy  J. 
9.  SehnUdt  and  JS.  W,  ITicntin^toiiforplaintiiFand  appellee.    Buck- 
tman  dk  GUmare  for  appellants. 

Wilt,  J.    This  action  is  based  upon  certain  orders  of  Bobert  B.  Bell 
on  the  Assistant  Treasurer  of  the  city  of  New  Orleans^  amounting^  in 
the  aggregatCi  to  $5^140y  which  were  not  accepted* 
5 


SUPR£M£  COURt  OF  L66II^IAKA, 


AUrad  li»rch«Bd  ▼.  Robert  B.  6ell  ftiia  Giiy  pi  K^  OtVAo$  tad  Janat  MoKainilft 

Bobert  B.  Bell  answered  by  admittbig  iiie  ditAjn,  bat  pretending  that 
hb  had  paid  it. 

The  city  of  New  Orleans  answered^  pleading  the  general  issue,  and 
arerring  if  it  ever  were  indebted  to  said  Bell  by  reason  of  any  contract 
or  contracts  between  them,  that  the  same  were  forfeited  as  well  as  any 
amount  that  might  be  due  him  on  account  of  th«  failure  of  said  Bell  to 
comply  with  the  terms  of  said  contracts. 

On  the  fifth  of  September,  1866^  the  city  filed  a  supplemental  answer, 
Repeating  the  general  denial,  and  avening  that  since  filing  the  original 
gnawer  it  had  made  a  compromise  with  Robert  B.  Bell,  and  agreed  to 
p^y  him  five  thousand  dollars  in  Aill  satisfiiction  for  all  his  claims  y 
also  aTerring  it  waa  ^'  ready  and  willing  to  pay  the  aforesaid  sum  in  full 
satiflfisction  of  the  claim  aforesaid  to  saidBeU,  or  any  one  duly  qualified 
to  receiye  the  same,  but  cannot  do  so  without  a  judgment  of  court,  ren- 
dered contradictorily  with  plaintiff  in  this  case,  Robert  B.  Bell,  the  de- 
fendant, William  H.  Bell,  pretending  to  be  the  assignee  or  transferee  of 
said  claim  of  R.  B.  Bell  v,  the  city  an4  Jaipes  UcKenzie,  who  has  gar- 
nished the  city."  The  supplemental  answer  concludes  with  a  prayer 
Uu^t  James  McKenzie  and  W.  H.  Bell  be  aeryed  with  copies  of  the  peti- 
tion and  answer,  and  be  cited  to  appear  in  the  case  and  assert  their  re- 
fpeetive  claims,  and  that  there  be  judgment  contradictorily  with  all  the 
j^Ues,  declaring  how  the  aforesaid  five  thousand  dollars  sliall  be  dis- 
tributed, and  on  payment  of  said  sum  that  the  city  be  released  from  all 
finiher  responsibility. 

It  was  admitted  on  the  trial  that  W.  H.  Bell  had  no  interest  in  the 
matter  in  question. 

James  McKenzie  answered,  alleging  ^at  the  city  owes  Bell  an  amount 
greatly  exceeding  the  five  thousand  dollars,  and  that  on  the  eighteenth 
9t  Apiil,  1966,  he  obtained  a  final  judgment  against  Robert  B.  Bell  for  one 
thousand  eight  hundred  and  eighty-seven  dollars  and  ninety-six  centa 
aod  interest,  and  upon  said  judgment  he  iaaoed  exeoution,  and  took  out 
garnishment  process  against  the  city  of  Kew  Orleans,  propounding  in- 
terrogatories according  to  law,  and  that  said  attachment  is  still  in  force 
ai^  elfeet,  and  binds  the  indebtedness  of  the  city  to  Bell,  and  entitles 
him  to  bo  paid  the  amount  of  his  judgment^  interest  and  costs. 

On  the  trial  there  was  judgment  against  Robert  B.  Bell  for  the  amount 
elaimed,  and  it  was  further  ordered  that  the  cit^  of  Kew  Orleans  pay 
over  to  plaintiff,  A.  Marohand,  five  thousand  dollars,  the  amount  ad- 
mitted to  be  due  Bell,  as  contractor,  in  preference  to  all  other  claimants, 
in  part  satisfaction  of  his  judgment  against  Bell.  The  demand  set  up 
by  McKenzie  was  dismissed  with  coats. 

James  McKenzie  and  the  city  of  New  Orleans  have  appealed. 

'Fhf^  defendant,  Robert  B.  Bell^  baa  not  appealed,  and  aa  to  him  the 
judgment  is  now  res  judieaia. 

The  city  of  New  Orleans  a^bnlta  owing  Bell  the  five  thousand  dollars. 


xiw  (mMJm,  ii»x!Axt,  im. 


snd  avem  thilfe  tt  itf  ^^ifetid^  4nd  villiikg  to  pay  the  aibreBBid  mm  ^  to 
any  oofi  qaaKllad  t^  recohtaliw  iaine.  It  makes  no  contest  in  this  eoiirt 
a«  to  how  ^1084  filad*  wkaSk  te  diitrtbuted,  only  demanding  a  full  div 
chaii;^  n|kon  pii^niMtat  fhefeef. 

Tkeeouteati  lor  tlMfludftia  therefore  between  the  plaintiff  and  JamM 
McKemde,  "vhtf  aMtM  Itia  fMisAment  pgroeess  on  the  city  ou  tlio 
eleventh  Of  May^  1866. 

It  appears  that  prior  to  plaintiiTs  suit,  James  McKenxie  sued  o«t  gar* 
niBhmeUt  pioceai  i^^sfesi  thtf  d^  on  hia  execution  against  Bobevt  B. 
Bell,  propotmding  lulen^ofpiliMnea  to  the  city. 

The  Mayoi'a  answen  ndt  heing  satisfactory,  were  excepted  to  and 
traversed  1^  MeKeade^  and  additional  interrogatories  propounded.  On 
the  twenty-ninth  of  NoTemb^r,  1866,  the  Mayor,  in  behalf  of  the  city, 
anawoed  the  additional  intanogatories,  and  admitted  that  the  atf  hod 
"  eilfected  a  conKpsOmiaB  aiad  AH  settlement  with  Bell  in  full  satiafise- 
tion  for  ail  claims^  and  whevebn^  the  city  haa  promised  to  pay  ive  thev- 
aand  dollars,'^  aaA  that  proeeedings  are  pending  in  the  suit*  of  A.  lfa>* 
ehand  v.  Kobert  B.  Bell  aad  the  city  of  New  Orleans,  wherein  the  ahid 
James  Hcfiende  iii  madia  piirty  £lr  tfaia  distribntion  of  said  five  thoiiMnd 
dollars. 

The  rights  of  James  McKende  were  ascertained  the  moment  the  city 
admitted  its  IndebtedAesa  to  BeU.  He  had  seiced  Bell's  fnnAii  ih  the 
handa  of  the  cit^,  aad  had  ao^^liited  attaching  creditor's  pri vflege  tfaetfe- 
on  from  the  dajf  the  gtiniahw^n*  pfrooeai  was  served,  which  was  prior 
to  the  action  of  ^bdntiff. 

PlaintllP  had  acqpmed  no  privilege  on  the  funds  of  Bell  in  the  haiM!^ 
oi  tibie  city«  Be  simply  sned  the  city  on  the  orders  of  Bell  which  it  had 
not  aec^ted. 

We  do  not  find  ia:  tfce  record  any  order  consofidating  this  suit  wttb 
the  giTfiishmient  paeeeedinga  saed  out  by  James  McKende  against  the 
city  of  NewOxleimi^^  ip^toed;  that  anit  seems  to  be  still  pending  in  the 
District  Court  and  i&ot  disposed  oi  At  lei^t  that  case  is  not  now  pend- 
ing  before  this  eourt  on  i^q^^eal,  and  we  cannot  undertake  to  fix  the 
liability  ei  the  city  on  its  answws  to  the  additional  interrogatories  filed 
in  that  case.  From  the  pleadings  and  evidence  in  that  case,  received 
in  evidence  on  the  trial  of  this  cause,  without  objection,  it  appears  that 
the  funds  of  IU>bert  B.  Bell  were  attached  in  the  hands  of  the  city  of 
New  Orleans  on  the  eleventh  May,  1866,  prior  to  the  institution  of 
this  suit. 

Bnt  we  are  at  a  loss  to  knoW  in  what  capacity  Jas.  McKende  appears 
before  this  court.  Hb  hda  not  filed  a  petition  of  intervention  and  caused' 
it  to  be  served  on  13ie  parties  to  tiie  suit  If  liie  city  in  requiring  him 
to  be  cited  and  made  party  to  the  suit  intended  to  call  him  in  warrantj'j 
we  cannot  permit  ettdl  pleading^  there  is  no  law  authoridng  such  praic- 
tice,  there  ia  no  joinder  of  issue  between  the  appellant,  James  McKende, 
and  the  plaintiff,  A.  Marchand. 


»  •  StrPBEME  COURT  OP  LOUISIANA, 

Alfred  KftMhMid  ▼.  BolMrt  B.  B«U  and  GItj  of  Vvw  OrlflMii  snd  Jam««  HoKeiixl«> 

We  cannot  give  judgment  in  fkvoT  of  James  McKemde  for  the  amount 
of  his  demand  because  '^  his  suit  against  the  city  is  not  before  the  court.'' 
Nor  can  we  decree  that  jtlie  city  of  New  Orleans  shall  pay  over  the 
amount  of  its  entire  indebtedness  to  Bell  to  the  plaintiif^  A.  Marchand. 
The  record  shows  that  McKenzie  has  acquired  attaching  creditor's 
privilege  on  Bell's  funds  in  the  hands  of  the  city  if  his  demand  be  cor- 
rect and  just;  which  must  be  determined  in  his  proceeding  of  garnish- 
ment against  the  city. 

We  cannot  concur  in  the  judgment  of  the  court  below  ordering  the 
city  of  New  Orleans  to  piay  over  its  entire  indebtedness  to  Bell,  to  wit : 
five  thousand  dollars  in  x>art  satisfaction  of  the  judgment  of  plaintifT 
against  the  defendant^  Bobert  B.  Bell,  in  preference  to  all  odier 
claimants.  We  think  James  McKenzie  had  acquired  attaching  creditors' 
privilege  on  the  funds  of  Bell  in  the  hands  of  the  city,  and  he  had 
priority  over  plaintiff  to  the  amount  of  his  claim.  The  answer  of  the 
city  of  New  Orleans  and  the  garnishment  proceedings  received  in  evi- 
dence without  objection,  establish  proof  of  the  attachment  of  the  fdnds 
of  Bell  in  the  hands  of  the  city,  at  least  to  an  amount  equal  to  the  de- 
mand of  McKenzie.  We  do  not  think  the  city  should  be  ordered  to  pay 
over  to  plaintiff  funds  attached  in  the  suit  of  garnishment  by  James 
McKenzie. 

It  is  therefore  ordered  that  the  judgment  ordering  the  city  of  New 
Orleans  to  pay  over  to  the  plaintiff,  A«  Marchand,  five  thousand  dollars, 
acknowledged  to  be  due  Robert  B.  Bell,  be  avoided  and  annulled,  and 
it  is  now  ordered  that  plaintiff  have  judgment  against  the  city  of  New 
Orleans  for  five  thousand  dollars  with  five  per  cent,  interest  thereon 
from  the  fifth  of  September,  1866,  less  the  amount  demanded  in  the  gar- 
nishment  process  by  James  McKenzie  v,  tke  city  of  New  Orleans,  to  wit: 
eighteen  hundred  and  eighty-seven  dollars  and  ninety-six -one  hun- 
dredths, with  eight  per  cent,  interest  on  one  thousand  four  hundred  and 
eighty-three  dollars  and  ninty-six  cents  thereof,  from  the  fifth  of  July, 
1860,  and  on  three  hundred  and  ninety-four  dollars  thereof  from  the 
seventh  of  April,  1860,  and  costs  of  garnishment  process,  subject  to  a 
credit  of  four  hundred  and  fifty-five  dollars  and  fifby  cents,  collected  on 
the  execution  of  McKenzie  v.  Hubert  B .  Bell,  on  seventeenth  July,  1866.  It 
is  ordered  that  the  city  of  New  Orleans  retain  the  amount  as  aforesaid 
demanded  by  James  McKenzie,  and  hold  the  same  subject  to  the  action 
of  the  District  Court  in  the  case  of  James  McKenzie  v.  the  city  of  New 
Orleans,  without  prejudice  to  the  right  of  the  plaintiff,  A.  Marchand, 
to  intervene  in  that  suit,  and  contest  the  validity  of  the  claims  of  said 
McKenzie  v.  Bobert  B.  Bell  and  the  city  of  New  Orleans  made  party 
gilmishee. 

And' that  plaintiff  and  appellee  pay  costs  of  appeaU 
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Andrew  ICatto  t.  TfiUiun  TbomM^  «t  aL 


No.  1C71-— Andrew  Matta  v.  WnxiAix  Thohab,  et  al. 

A  vril  of  >i<rv/«eiat  !•  the  baato  of  proeeeatnas  in  gwnislunent. 

ntMCTiM  or  intnrofEatoriM  on  th«  gBinilaliea  wtU  not  opuate  a  aeixura  of  the  aaaeta  In  bis 
tlio  Sheriff  holds  at  the  time  awrft  of  jlsri  faeku  against  the  defeodanl 


APPEAL  from  the  Fifth  Jadicial  District  Court,  pariah  of  East  Baton 
Bonge,  Fomjf,  J. 
F^quOf  CaUUuMi^  Burgtis  and  Ckaney,  for  appellant.    Cra8$  dt  Hardy ^ 
for  appellee. ' 

Refortbr. — ^This  case  was  decided  in  the  month  of  Jnne,  1868,  by 
tiie  Sapieme  Court,  ozganised  under  the  constitution  of  1864,  and  au 
^tpBcation  for  rehearing  was  made  just  before  the  a4]yonrnment  of  the 
flwit,  which  was  examined  and  refused  by  the  present  Supreme  Court 
in  the  month  of  January^  1869. 

Ilslet,  J.  Under  a  writ  of  fieri  ftuiaSj  issued  out  •€  the  Fifth 
Judicial  District  Court  of  East  Baton  Kouge,  in  the  suit  of  A.  Matta  v. 
WiDiam  Thomas,  et  al,  certain  property  of  the  defendants  was  seized, 
and  not  bringing  at  the  cash  sale  two-tlrirds  of  its  appraised  value,  was 
sabseqaently  offered  for  sale  on  a  credit,  and  was  bid  off  to  the  defen- 
dsntB  for  the  sum  of  two  thousand  two  hundred  and  thirty-fiye  dollars, 
the  purchasers  furnishing  their  twelye  months'  bond,  with  Jeff.  Thomas 
M  surety. 

This  bond  was  not  paid,  and  on  the  twentieth  of  November,  18G5,  a 
Ttit  of  ^^alias  fi^  fouAat  on  twelve  months'  bond,"  the  only  writ  of  fieri 
faaoB  ever  issued  on  the  bond,  was  taken  out  by  the  plaintiiTs  counsel, 
who,  on  the  seventh  of  December,  1865,  returned  it  into  court  with  the 
following  written  statement  on  the  writ :  '^  This  fi>eri  facUu  la  returned, 
not  having  been  in  the  hands  of  the  sheriff,"  signed  by  the  plaintiff^8 
oonauA  and  dated  as  above. 

Previous  to  the  issuance  of  the  alias  writ,  viz :  on  the  tenth  of  No- 
Tember,  1865,  petition  of  garnishment  and  interrogatories  had  been 
filed  By  the  plaintiff  in  court  against  David  Pipes,  and  process  thereon 
was  served  on  him  on  the  day  following.  The  answer  of  Pipes  to  the 
intenogatories  were  not  filed  until  the  fourteenth  of  June,  1867,  and  it 
appears  firom  his  answers  that  in  the  interval  between  the  service  on 
lum  of  garnishment  process  and  the  filing  of  his  answers,  he  had,  with- 
out any  reference  to  the  garnishment,  compromised  with  Jeff.  Thomas, 
his  alleged  creditor,  and  paid  him  in  full  on  his  claim,  which  had  been 
pending  in  court,  five  thousand  dollars. 

A  rule  was  thereupon  taken  by  the  plaintiff  on  Daniel  Pipes  to  show 
raose  why  judgment  should  not  be  entered  up  fhgainst  him  for  the 
fnll  amount  of  plaintiff^s  claim,  loss  than  the  amount  paid  to  Jeft'. 
Thomas. 

This  rule,  to  which  Pipes  filed  in  court  his  answer,  was  dismissed,  tlie 
eoort  being  of  the  opinion  that  the  contract  sued  on  by  Jeff.  Thomas 
against  IH|)e8  was  an  immoral  and  illegal  one. 

It  is  evident  that  on  the  tenth  of  November,  1865,  when  proceedings 
in  garnishment  against  Pipes  conmienced,  no  writ  of  fieri  fadae  had 


been  applied:  to  bj  tiie  jJ^iitiir  es  iaaoad,  aad  that  wbeu  tbe  Bberift 
Berred  the  interrogatories  on  Pipes,  no  writ  of  fieri  facias  on  the  twelve 
months'  bond  was  in  the  hands  of  the  sheriff,  and  no  constructire 
seisear^  ^oUl  1jiere&>i«  have  been  made  by  service  of  the  interrogatories. 
See  Simpson  v.  Allum,  sheriff,  7  R.  505 ;  BoUteau  v.  Faliton,  n  R.  221  ; 

In  the  case  of  Copnell  v.  Fretnell,  2  A.  310,  this  court  said  <Mt  ier 
quito'  lumecessary  to  inqoise  into  the  aHeged  de&nlt  of  the  garnishees, 
and  the  d^eotireness  of  their  answers. 

The  proceedings  against  tliem  were  ah  inUi9  null,  and  void.  A  fieri 
faeia»iB  th*  bacis  of  tiie  pvoeeedingt  mider  tiie  aet  of  1690,  and  by  ex- 
press tentt»of  the  statute,  the  property  and  effects  in  the  hands  of  the 
garnishees  shall  be  decreed  to  be  levied  upon  by  tlio  sheriff  from  tlie 
date  of  the  service  of  the  interrogatories  on  such  persons. 

If  thei^  is-  BO  writ  of  fieri  fiiieia4  extant,  or  it  lias  expired,  xvroceed- 
ings  against  garnishees  are  v<4d. 

For  the  reasoni»  bow  given,  it  is  oidei ed,  adjudged  and  decreed  that 
the  jitdgHient  on  the  mle  be,  and  it  is  hereby  affirmed,  at  the  cost  of 
the  appellants 

Beheariag  reftised. 


No.  1402. — ^Redeua  Eellar  v.  Mits.  U.  L.  II.  BLANcnABD.' 


A  tw gjieof  >l«iiiiby<|ift»«ecqlrlmof  aa  etlaiBtoirolh 

WbcM  A  wd0  9i  *  IcMe^  owBfd  hf  %  wfloo^rton,  ba^  beta  JudfciftU^  declwed  Iq  be  nnll,  the 
property  in  the  leaae  reyerto  to  tbe  OBtate. 

TiM  atirytvlog  yritb,  being  a  partner  in  oommnni^,  ia  competent  to  pnrchaae  property  at  pro- 
bata «al%  wbiob  aba  adndalatttv  aa  exeentrte.    Aeta  of  186ft,  page  78,  section  & 

A  ^eriff  may  canae  a  deed  to  be  made  and  atteated  by  any  of  bla  legally  qoallflad  depatlaa»nd 
wben  eo  made  aad  atteated  it  baa  tbe  aame  validity  aa-though  it  were  made  and  atteated  by 
tbe  aberlfll 

Tbe  poairihtHty  that  a  pmrchaaey  may  be  oompMled  ta  bting  a  autt  at  law  to  gain  posaeaaion  of 
tbe  tUng  parobaaad  doea  not  eonatttaia  tt  a  UttgleiM  right 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowes,  J. 
J,  P.  SamoTf  for  plaintiff  and  appellee.    U.  BawU  and  A.  <&  3/. 
Voorkiee,  for  defendant  and  appellant. 

Taliajebro,  J»  The  plaintiff,  averring  herself  to  be  the  assignee  of 
certain  claims  from  Theresa  Smelser  against  the  defendant,  brings  tliis* 
snit  to  recover  them.  She  claims  eight  hnndred  and  fbur  dollars  and 
seventy-three  cents,  with  interest,  arising  from  a  contract  of  lease 
originally  entered  into  between  the  defendant  and  Levi  Smelser,  the 
hnsband  of  the  plaintiff's  assignor.  She  also  claims  four  thousand 
three hundredand  sixty-seven  dollars  and  sixty-eight  cents,  with  in- 
terest on  portions  of  that  amount  from  different  periods,  the  estimatetl 
value  of  certain  buildings  erected  by  Levi  Smelser  for  the  defendant  on 
three  several  lots  of  ground  owned  by  her,  and  situated  on  Tchoupi  • 
toulas  street,  in  the  city  of  New  Orleans*  The  answer  of  the  defendant 
is  a  general  denial.  The  plaintiff  had  judgment  in  the  court  below, 
aBd  the  deCmdant  presents  this  appeal. 


^nu^fiM* 
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The  facts  seem  to  be  the86 :  In  Jannory,  1M3,  Lcrti  Snvdfler  Icbifbd 
from  the  defendant  the  lota  of  ground-  referred  to  for  a  term  to  ezplM 
on  the  first  of  NovemW,  I88tt.  He  tfras  to  pay  one  thotMnA  ei^% 
hundred  dollars  per  year,  and  to  make  payments  fbr  each  ihi^thlmec^ 
sively.  It  was  likewise  agi*ced,  that  dnHng  the  Icbie,  BmMMt  IHtt  M 
build,  at  his  own  expense,  one  of  more  houses  n)>on  the  lots,  acebvdfilf 
to  plans  and  specifications  that  mig:ht  be  agreed  npcm  by  the  ^Arties; 
that  at  the  expiration  of  the  lease  the  defendant  w&s  to  phf  to  €hl» 
builder  the  value  of  the  buildings  so  to  be  erected,  a  portion  in  etoh  Aiid 
the  remainder  in  several  installmeiits  falling  due  At  different  pcddlMlB. 
The  parties  stipulated  liiat  the  value  of  th^  buildings  leihoilld  be  ftfto^ir- 
tained  by  an  appraisment  to  be  tnade  by  elperts,  ot,  as  thfey  tehd^ 
them,  arbitrators;  each  party  to  select  one,  and  the  two  arbltratoH  to 

choose  one  umpire. 

In  May  1855,  Smelser  died,  but  previous  to  his  decease,  he  Completed 
his  engagement  to  build  the  houses  he  had  contracted  for  with  the  de* 
fendant.  He  died  without  descendants,  left  a  wffl^by  Vhich  h^  be* 
queathed  a  portion  of  his  estate  to  his  mother,  and  ahothtr  {6  hlk  Irtfe, 
whom  he  appointed  hi6  executrix.  She  ^ualifiM  in  that  ciip^ity,  and 
caused  the  usnal  mortuary  proceedings  to  be  taken.  The  estate  seem4 
to  have  been  considerably  bnrden|)d  ifrHk  debts,  and  badl^  ddmLaisfei^ed. 
Among  those  interested  in  the  succession  much  litigatioii  oe^ux'^ed. 

As  bearing  more  especially  upon  the  points  in  contrcrvei^y  in  tlkliCitflfe^ 
it  win  be  proper  to  notice  more  JMiMettlarly  the  f2iet«  eomkeeted  l^th 
two  events  that  grew  out  of  the  administration  iff  the  estafie,  tis :  the 
sale  of  the  lease  which  exx^red  on  the  first  of  November,  ld60,  ani  tlk^ 
sale  of  iiie  interest  in  the  buildings  erected  by  Smelser  on  Af«  I6t^  ^ 
the  defendant.  Upon  the  aipplication  ct  the  execnttlt,  i^M  on  the 
twentieth  of  September,  1855,  setting  ibtt&  that  previous  M^  of 
property  ot  the  succession  had  fenled  to  realize  sufficient  fiinds  to  pay 
debts,  an  order  was  rendered  on  the  following  day  tat  the  sale  o^  the 
lease.  On  the  eleventh  of  December,  of  the  same  year,  on  a  rdle  takeii 
against  the  executrix  by  Todd  &  Co.,  creditors  of  the  estate,  an  order 
of  sale  was  rendered  on  the  fourteenth  of  that  month  for  sale  of 
property  ef  the  succession  to  discharge  their  debt.  The  order  ef  sale 
was  directed  to  Beard,  an  auetionew,  who^  after  the  moal  advertise- 
ments, made  sale  of  the  leaie  on  the  twenty-niaith  &i  I>eeeliril>er^  186& 
The  defendant  purchased  it  at  tiie  piiM  cf  dne  deUai*.  The  exeedtrix 
brought  suit  in  November,  MIf ,  to  aftdiA  this  sale;  A  judgmeiit  pro- 
nouncing its  nullity  was  rendered  on  the  twentieth  &t  I>ecett(b^^  MIS', 
and  this  jodgment,  wfHh  a  sHglit  m^ndfdei^Aen,  was  wmfttmrnkaa  appeal 
to  this  t0iat  in  Aprfl,  1B6$.    See  Id  A«  fog^  964« 

The  defendant  Went'  into  ;p08seasiofl  of  the  HsM^d  pteAfeibli  und^  tfcA 
sale  mitde  on  the  twenty-6inth  of  De()embet,  1855^  ana  retailed  ]ie(j)»d#- 
^ott  mrtE  tfie  leMb  etpir^d  by  its  llhift&tiott  in  If ovenib«f ,  WdO*    Ah 
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the  value  of  the  lease  had  increased  after  the  erection  of  the  buildings 
by  Smelser,  the  court  awarded  the  plaintiff  the  snm  of  eight  hnndred 
and  four  dollars  and  seventy-three  cents,  being  the  excess  in  value  in 
favor  of  the  estate  over  the  amount  it  was  bound  for  to  the  defendant 
under  the  original  contract.  On  the  application  of  Dunham,  one  of  the 
creditors  of  the  succession,  an  order  of  sale  of  property  of  the  succes- 
sion was  rendered  on  the  twenty-seventh  of  June,  1857,  and  under  this 
order,  the  only  remaining  asset,  as  it  seems,  of  the  succession,  its  in- 
terest in  the  buildings  erected  on  the  defendant's  lots,  was  sold  on  the 
eleventh  of  September  following,  and  Mrs.  Smelser,  the  executrix,  in 
her  individual  capacity,  became  the  purchaser.  It  was  abjudicated  to 
her  at  the  price  of  sixteen  hundred  dollars,  and  retaining  in  her  hands 
nine  hundred  and  sixty-seven  dollars  and  thirty  cents.  She  executed  a 
twelve  months'  1>ond  for  the  remainder,  Mrs.  Kellar,  the  plaintiff  in  this 
suit,  being  her  surety  on  the  bond.  This  bond  was  assigned  by  the 
sheriff  to  Mrs.  Kellar  on  the  twenty-sixth  of  September,  1857,  she,  as 
is  averred  in  argument,  having  paid  it.  To  all  her  rights  acquired  by 
the  sale  made  on  the  eleventh  of  September,  1857,  Mrs.  Smelser  substi- 
tuted Mrs.  Kellar  by  a  written  act,  dated  twenty-second  of  November, 
1858,  transfering  to  her  all  the  inteiest  of  the  succession  in  the  build- 
ings erected  on  the  defendant's  lots,  and  subrogatiog  her  '^  to  a  certain 
suit  pending  against  Mrs.  Blanchard  and  husband,  being  No.  1339,  of 
the  docket  of  the  Second  District  Court  of  New  Orleans,  and  to  all  the 
advantages,  sum  or  sums  of  money  that  may  be  had,  obtained  or  gotten 
by  reason  or  means  of  any  judgment  or  proceedings  to  be  had  there- 
upon." This  clause  in  the  act  of  transfer  refers  to  the  suit  then  pend* 
ing,  to  annul  the  sale  by  virtue  of  which  the  defendant  had  acquired 
title  to  the  unexpired  portion  of  time  the  lease  had  to  run. 

The  ground  taken  by  the  defense  is,  that  by  none  of  these  proceed- 
ings did  the  executrix,  in  her  individual  capacity,  acquire  any  title  to 
the  rights  she  pretends  to  have  transferred,  and  consequently  that  the 
plaintiff,  as  her  transferee,  stands  in  the  same  attitude.  It  is  argued 
that  the  proceedings  were  illegal  and  null ;  that  the  sales  under  which 
the  plaintiff  holds  were  made  under  writs  o£  fieri  fadaa,  a  proceeding 
unknown  to  the  law  in  the  sale  of  succession  property;  that  admitting 
the  estate  had  rights  against  the  defendant,  these  rights  have  not  been 
divested,  and  therefore,  that  the  estate  not  being  a  party  to  this  suit, 
would  not  be  concluded  by  a  judgment  rendered  in  &vor  of  the  plaintiff 
against  the  defendant,  and  that  the  transaction  between  the  executrix 
and  plaintiff,  was  the  transfer  of  a  litigious  right  entitling  the  latter  to 
recover  only  the  amount  she  paid,  if  entitled  to  recover  at  alL 

An  examination  of  the  record  satisfies  us  that  there  is  error  in  the 
judgment  of  the  court  below  in  decreeing  the  defendant  to  pay  the 
plaintiff  the  amount  ascertained  to  be  due  under  the  contract  of  lease. 
At  the  time  of  the  transfer  of  Mrs*  Smelser  to  plaintUI^  he  had  no  right 
to  the  interest  of  the  estate  in  the  leascy  and  consequently  conveyed 
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zMme  to  the  plaintiff.  On  the  contrary,  at  that  time  a  snit  waft  pending 
in  her  name  as  execatiiz,  to  annul  the  sale  invoked  by  oreditois,  at 
whidi  the  defendant  had  purchased  the  lease  and  was  in  possession  of 
the  premises  subject  to  its  decision.  By  the  annulment  of  that  sale  the 
rights  under  the  lease  reverted  to  the  estate,  and  we  do  not  find  that 
thej  were  subsequently  acquired  by  Mrs.  Smelser  or  any  other  party. 

The  assignment  by  the  same  act  of  transfer  of  the  rights  and  interest 
of  the  estate  iu  the  three  brick  buildings  erected  by  Smelser  on  the  de- 
ftndant^s  lots  stands  on  a  firmer  foundation.  On  the  seventh  of  April, 
ldS7,  Dunham,  a  creditor,  obtained  judgment  againBt  the  succession  for 
ive  hnndred  dollars  with  interest.  On  the  fourth  of  June,  1857,  he 
took  a  rule  on  the  executrix  to  show  cause  why  property  of  the  estate 
ihonld  not  be  sold  to  pay  this  judgment,  and  on  the  twenty-ninth  of  the 
iime  montJi  the  rule  was  made  absolute,  ordering  property  of  the  estate 
to  be  sold  to  pay  the  judgment.  Upon  this  order  of  court  the  fieri  facias 
or  authority  to  the  sheriff  to  make  the  sale  issued.  The  interest  of  the 
estate  in  the  buildings  4K>ken  of  was  seized,  and  after  the  usual  notices 
and  adverUsenients  was  sold.  All  the  proceedings  seem  to  have  been 
regolar,  and  all  the  formi^ties  required  in  the  sale  of  succession 
property  under  the  like  circumstances  to  have  been  observed.  The  exe- 
cutrix was  the  anrviving  partner  in  the  community  that  existed  between 
her  and  her  bnsband,  and  had  the  right  to  purchase  the  property.  Acts 
of  1855,  page  78,  section  8. 

Before  answering  to  the  merits,  the  defendant  excepted  to  the  action 
denying  that  platntrff  was,  as  she  alleged  herself  to  be,  separate  in 
property  from  ber  husband.  The  exception  was  properly  overruled. 
The  fiict  of  separation  in  property  was  fully  proved  on  the  trial  of  the 
ooeption,  b^  tbe  marriage  contract  between  the  husband  and  wife,  and 
bj  a  judgment  of  the  wife  against  her  husband  to  recover  her  para* 
phemal  property. 

Tbe  defendant  reserved  a  bill  of  exceptions  to  the  admission  in  evi- 
dence by  the  court,  of  the  sheriff's  deed  to  Mrs.  Smelser,  dated  the 
eleventh  of  September,  1857,  on  the  groimd  that  the  act  was  signed  not 
bjtiie  sheriff  as  required  by  law,  but  by  Bloasman,  a  deputy  sheriff, 
llus  objection  is  without  weight.  The  law  provides  for  the  appoint- 
nent  of  deputy  sheriffs.  It  is  made  the  duty  of  each  sheriff  or  deputy 
tocsecnte  all  writs,  orders  and  prpoess  of  the  court  or  judge  thereof  that 
may  iasue  to  them  directed.  Beyised  Statutes,  p.  524,  sections  5  and  6. 
Qn/aeUperdUnm/iMsitpersfi* 

It  is  contended  on  behalf  of  the  defense  that  the  appointment  and 
proceedinga  of  the.  ezpesrts  to  appraise  the  value  of  the  buildings  were 
irregular  and  of  no  logal  force.  Esterbrook  and  Gott,  it  appears,  were 
ideeted  to  nu^e  the  estimate.  The  former  was  chosen,  as  he  states  in 
Ida  testimony  taken  UQder  fDOmipiasion,  '^by  Mrs.  Blanchard,  through 
ber  husband,  A.  G.  Blwc^uurd^"  The  latter  was  selected  by  the  plaintiff. 
Tbey  agreed  in  the  estimate  made,  and  no  umpire  was  therefore  johosen. 
6 
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The  olgection  that  three  experts  did  not  act  has  no  force.  No  necesaity 
coasted  for  an  umpire.  It  does  not  appear  that  the  experts  acted  under 
oath,  or  that  they  were  required  by  the  parties  to  be  sworn.  Neither 
to  the  introdaction  in  evidence  of  the  certificate  of  the  appraisers  signed 
by  them,  nor  to  the  testimony  of  one  of  them  regarding  his  appoint- 
ment was  there  any  objection  made  on  the  trial  of  the  case.  No  attempt 
was  made  by  defendant  to  show  that  the  appraisement  was  not  fairly 
made,  or  that  the  Tslaation  was  too  high* 

For  tiie  defendant,  it  is  farther  held,  tiiat  the  assignment  of  the  sup- 
posed rights  of  Mrs.  Smelser  was,  in  fact,  a  litigious  right.  We  do  not 
so  regard  it.  The  estate  of  Smelser  deady  had  under  tlie  contract  on 
interest  in  the  buildings  erected  by  him  on  the  lots  of  the  defendant. 
That  interest,  whatever  it  might  be  worth,  was  sold  by  an  order  of  a 
competent  tribunal  t4>  raise  means  wherewith  to  pay  debts  of  the  suc- 
eessiony  and  it  was  bought  by  the  widow  of  the  deceased.  This  sale,  as 
to  Mrs.  Blanchard,  was  re$  inter  oltdt  oeio.  It  was  of  no  moment  to  her 
whether  the  thing  sold  brought  much  or  little.  As  between  her  and  the 
estate  or  its  assignee,  the  value  of  the  interest  of  the  estate  in  the 
bondings  was  to  be  fixed  by  the  mode  provided  by  the  contract,  the 
law  established  by  the  parties  for  tiiemaelves,  that  is,  by  an  appraise- 
ment to  be  made  by  experts  to  be  appointed  by  themselves.  No  litiga- 
tion whatever  existed  in  relation  to  the  right  sold  at  the  time  it  was 
transferred  to  the  plaintiif.  She  acquired  it,  and  might,  for  all  she 
knew,  realise  its  value  without  litigation.  The  possibility  that  a  suit  at 
law  mi|^t  be  necessary  to  enforce  the  daim,  does  not  constitute  it  a  liti- 
gious right.  We  consider  the  inteitet  of  the  estate  in  the  buildings  and 
the  lease  of  the  property  as  two  distinct  things.  They  are  not  compli- 
cated in  the  suit  to  annul  the  sale  of  the  lease.  We  have  already  said, 
that  in  our  opinion,  the  subrogation  of  the  plaintiff  to  all  the  rights  of 
Mrs.  Smelser  in  the  action  of  nullity,  then  pending,  conveyed  no  right  to 
the  plaintiff.  It  is  therefore  unnecessary  to  determine  whether  the  sub- 
rogation amounted  to  the  transfer  of  a  litigious  right  or  not.  But  if  it 
were  a  ligitious  right,  the  fiMt  of  its  transfer  being  made  in  the  same  act 
with  the  transfer  of  the  interest  in  the  buildings,  by  no  means  affects 
the  validity  of  the  latter.     UtU$  per  imiMe  lum  vUiatur 

It  maybe  remarked  that  all  the  evidence  introduced  in  support  of  the 
plaintiffs  daims,  with  the  single  exoeption  of  the  sheriff's  deed,  already 
noticed,  was  received  without  olyection  by  the  defendant.  We  con- 
dude,  that  with  sane  modification,  the  judgment  diould  he  maintained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court,  so  fer  as  it  decrees  the  defendant  to  pay  the  plaintiff 
the  sum  of  eight  hundred  and  four  dollars  and  aoTenty-three  cents,  witli 
interest  specified,  be  annulledt  avoided  and  levened,  and  that  in  all 
other  respects  it  be  confirmed,  xeserving  to  the  estate  any  rights  it  may 
liave  against  the  defendant  growing  out  of  the  oontnMSt  of  lease. 

It  is  forther  ordered  that  defendant  and  a^^eOant  pay  the  costs  in 
the  lower  court,  the  plaintiff  andappdiee  to  pay  theeostsof  the  appeal. 

Rehearing  refosed. 
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orLonUanik  ck  tcL  Xn.  Gaumoo,  Xxecatilz,  and  D.  D.  Wttban  t.  Tha  Judge  of  th* 

'  8«oand  Sifltrlct  Coart  of  Hew  Orleans. 

No.  1816.— State  of  Louisiaita,  ex  rel.,  Mrb.  Gaussok,  Execntriz,  and   1  46  496 
D.  D.  WiTHKss  V.  Thb  Judge  of  the  Second  District  Court  or    21    43| 

NXWOrLEAKS.  52    108 

6iS    lOd. 

Aa  txecotcv  or  adaBlnatntor  ia  an  offloer  of  the  oourt^  and  the  Ainda  coining  into  hia  haada  aa      ^ 
•adinvaiBpty  Mearadbf  liM  boBda  he  la  raqvlrad  to  glTO  bafora  ontortiig  vpoo  tha  dtittaa 
afUaaOea. 

A  tend  JaawrMWiirt  anflletent  to  eovar  eoatairill  antttla  any  par^  to  a  aoapanalTe  appeal  therafrom. 

Ito  rote  kid  down  In  artlda  57ft  of  liM  Coda  of  Praetioa,  which  raq:iiirea  that  tha  appeal 

teglwnftir>««ipanalTaapB>aal  aliall  ani^aad  ly  ona^half  thaamoantof  the  Jndgmantiypaalad 
froB,  doaa  not  aippl7  to  acaaa  whara  an  appeal  haa  bean  taken  firom  a  judgment  homologate 
Sag  a  tddeaax  filed  by  the  executor;  ihladaaa  of  caaea  la  goramed  by  the  doctrine  taught  In 
BkaAlnu.  Stoamar  YWhlan,  10  An.  MS»  State  ax  tcL  Htdkarv.  Judge  of  the  Fourth  Dlatdat 
Oonrtof  KawOrlaana,  90  An.  106^  which  maj  be  rendered  aa  IbUowa:  Where  there  la  no 
■tuidard  apwinHy  fixed  by  kw  aa  to  the  amount  of  the  appeal  bond  required  to  operate  a 
iqMTMdeaf  pending  the  appeal,  the  Judge  •  quo  ahould  allow  a  soqienBiTe  appeal  on  appeUant'a 
givisg  bond  In  an  amount  snflleient  to  corer  costa. 

After  appeal  bond  haa  been  filed,  the  Judge  a  9110  la  competent  only  to  determine  whether  the 
qpeal  la  raapenaiTa  or  dorotattr^  and  to  aacertain  whether  the  luretlea  on  the  bond  are 
meh  aa  the  Inv  requlrea. 

Hie  ftipnme  Court  will,  on  application  ft>r  a  prohibition,  inquire  into  the  luiBciency  of  the  appeal 
bond  to  entitle  the  appellant  to  a  tuapenaiTe  appeal. 

APPEAL  from  the  Seoond  District  Court,  ThcmaSj  J.    Bradfardy  Lea 
d  Ihm^,  and  BaniUiu  dt  FMU/ps  for  relators. 

Reporter. — ^This  case  was  decided  in  the  month  oMnne,  1868,  by 
the  Supreme  Court  organized  nnder  the  Constitution  of  1864.  Applica- 
tion for  rehearing  being  made  and  not  disposed  of  by  that  tribunal,  was 
transfened  to  the  present  court,  and  on  re-examination  refused. 

Ilslst,  J.  This  is  an  application  for  a  writ  of  prohibition  to  the 
Jii4ge  of  the  Second  District  Court  of  New  Orleans,  and  others. 

The  &ct8  necessary  to  a  proper  understanding  of  the  cose  are  the 
foUowing  The  plaintiff  in  the  suit  in  the  said  court,  pending  on  the 
fint  of  May,  1868,  entitled  Marie  F.  L.  Ledoux,  wife  of  John  K.  Elgee, 
deceased,  1;.  Bessie  Elgee  Scott,  heir  and  testamentory  executor  of  J.  K. 
Elgee,  No.  2990,  obtained  a  final  judgment  against  the  succession  of 
John  K.  Elgee  for — 

JPirvt — ^The  sum  of  one  hundred  and  twenty-two  thousand  nine  hun- 
dred and  one  dollars  and  ninety-six  cents  ($122,901  06),  with  five  per 
cent  interest  on  $95,969  66  thereof  from  various  persons. 

iSeoon^— For  the  delivery  as  her  property  of  579  3-5  shares  ol  gas  light 
stock  with  $17,938  80  dividends  accrued  thereon,  and  now  in  the  Gas 
Company's  office,  requiring  the  defendant  to  transfer  the  same  stock 
and  money,  the  said  $17,938  80  forming  a  part  of  the  above  $122,901 26, 
md  the  balance,  say  $104,963 16,  in  due  course  of  administration. 

From  this  judgment  the  defendant  in  the  above  suit,  and  also  an 
interrenor,  who  claimed  to  be  a  creditor  of  the  succession  of  J.  K.  Elgee 
&r  a  large  amount,  obtained,  in  tiie  legal  delay  from  the  court  belbw, 
nispenaive  appeals  to  this  court,  on  their  giving  each  a  distinct  bond  for 
fire  hundred  dollars,  the  amount  fixed  by  the  judge.    Afterward,  on 
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tlie  application  of  the  plaintiff,  the  inferior  court  set  aside  the  suq^enaiTe 
appeals  and  declared  executory  the  judgment  rendered  by  it  on  the  first 
of  May,  1868. 

The  defendant  and  intervener  ask  this  court  to  issue  a  prohibition  to 
the  judge  of  the  inferior  court  and  to  the  plaintiff,  inhibiting  all  proceed- 
ings whatever  in  execution  of  the  said  judgment  during  the  pending  off 
the.  suspensive  appeal  taken  therefrom. 

It  is  not  denied  that  wiiMn  the  legal  delay  of  ten  days  next  miooeed- 
ing  the  date  of  the  order  granting  the  suspensive  appeal,  appeal  bonds, 
conditioned  as  the  law  requires,  for  the  amount  specified  thereon,  with 
good  legal  sureties,  were  duly  filed  by  the  appellants  in  court, 

From  this  statement  two  questions  arise — 

First— WsiB  the  amount  of  each  of  the  said  bonds,  as  fixed  by  the  lower 
court  sufficient  to  operate  a  supersedeas  f 

Second— ^i^d  not  the  jurisdiction  of  the  appellate  court  attached  as 
soon  as  the  appeal  bonds  were  filed  and  the  citation  issued,  which  la 
unnecessary  on  appeals  allowed  in  open  court  t 

I.  It  was  the  opinion  of  the  judge  of  the  court  below,  and  it  is  strenu  - 
ously  contended  in  this  court,  that  article  575  of  the  Code  of  Practioe 
must  be  applied  as  cogently  to  judgments  rendered  against  executors  and 
administrator^  approving  judicially  claims  against  succession,  as  to 
any  other  class  or  kind  of  judgments. 

This  court  thinks  otherwise. 

That  article,  properly  read,  refers  evidently  to  ordinary  judgments 
between  individuals ;  whenever  the  amounts  are  so  specified  that  if 
execution  is  not  stayed,  writs  of  fierifaeioM  may  issue  at  once  to  recover 
such  specific  sums  as  are  thereby  adjudged.  It  has  no  application  to 
such  judgments  which  are  necessarily  held  in  abeyance  and  which  can 
not  be  made  executory  until  it  be  asccitained  contradictorily  with  other 
parties  in  interest,  on  a  tableau  of  distribution,  whether  the  whole  or 
any  portion  of  such  claims,  although  judicially  recognized,  can  be  made 
available. 

A  judgment  recognizing  a  claim  against  a  succession  lias  generally 
no  greater  force  in  law  tlian  an  acknowledgment  of  the  claims  by  an 
executor  or  administrator.  See  articles  985  and  986  of  the  Code  of 
Practice.  ' 

In  either  case  the  creditor  can  only  obtain  the  payment  of  it  con- 
curreutly  with  the  other  creditors.    C.  P.  Arts.  986, 1054. 

Whetlier  a  claim  against  a  snecessiou  is  recognized  judicially  in  a 
direct  action,  or  by  opposition  to  a  tableau  of  distribution,  10  An.  224, 
in  either  event,  whatever  may  be  the  amount  of  a  creditor's  judgment, 
he  can  only  recover  on  it  such  amount  as  may  be  awarded  to  him  in 
such  tableau  when  duly  homologated. 

An  executor  or  administrator  is  an  officer  of  the  court,  and  any  funds 
or  property  in  his  hands  belonging  to  tlio  estate  he  adminiieiters,  are 
amply  secured,  as  the  law  does  and  the  creditors  may  requite  bomds  to 
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ncQf^  tliem  and  to  ensue  the  fi^fhftll  administration;  and  the  creditor 
incurs  no  tide  "by  the  delay  which  an  appeal,  that  every  executor  or 
adauBistatbr  haB  the  legal  right  to  take  (art  572  C.  P.)f  mAJ  occasion. 

Be  ifais  as  it  mhy,  it  unftces  that  article  575  of  the  Code  of  Practice 
hA  not  in  letter  or  gplilt  aoy  apjplicability  to  such  a  case  as  this,  which 
1i  goyemed  tfy  tiie  do4itdne  taught  in  Blanchin  v.  The  Steamer  Fashion, 
10  An.  345.  State  ex  rel.  Hickey  v.  The  Judge  of  the  Fourth  District 
Court  of  New  Orleans,  20  An.  108,  and  other  kindred  cases,  a  doctrine 
which  tiie  intervenor,  who  is  not  condemned  to  pay  anything,  may 
isvdce  fai  exercising  his  tight  of  appeal.    C.  P.  571. 

And  the  dectruie  is  oitte  sanctioned  by  reason  and  common  sense,  when 
s^^Iied  to  executors  and  adndnistrators,  otherwise  their  right  to  appeal 
would  in  most  cases,  for  any  practicable  purpose,  be  wholly  nugatory ; 
as  it  would  oeqnire  ihem  to  fiimish  siocurity  for  the  payment  of  debt, 
only  McogmEed  judidaBy  fOT  a  s<^tary  purpose,  and  which  might  turn 
Dttt  eventually  to  be  utterly  Talueless  by  reason  of  the  insolvency  of  the 
meeessien  t^galnst  wMdi  they  hare  .claims. 

As  to  flie  stock  and  dividends  held  by  the  Gas  Company,  and  which 
1ht  judgment  of  the  lower  court  orders  the  executor  and  defend- 
ant to  transfer  to  the  plaintiff,  that  is  certainly  not  covered  by  article 
575  C.  P.,  wfaidi  refers  to  the  specific  sum  which  a  party  is  condenmed 
to  pay,  nor  does  it  fiill  under  article  576  C.  P.,  which  refers  to  tangible 
movable  property  df  a  perMabU  naturey  and  not  to  mere  iACorporeal 
ri^ts.  No  transfer  of  that  fttock  and  dividends  could  be  made  to  the 
prejudiee  of  the  plaintiff,  and  a  bond  for  costs  for  that  would  certainly 
sufllee  to  prevent  its  becolning  executory.  The  decree  itself,  if  not  re- 
versed, would,  if  ijfe  €xc>cution  did^ot,  according  to  the  terms,  transfer 
the  stodc  and  dividends,  conifer  a  title  upon  the  defendant  therefor. 

n.  It  has  been  repeatedly  held  by  this  court  that  the  moment  a 
sufficient  appeal  bond  is  signed  and  citation  issues,  the  jurisdiction  of 
the  Supreme  Court  attaches.  See  numerous  cases  collected  in  1  Hen. 
page  74,  section  3 ;  and  in  the  case  of  the  State  ex  rel.  v.  The.  Judge  of 
the  Fifth  'District  €ourt,  it  was  held  after  the  order  was  made  and 
signed,  granting  a  suspensive  appeal,  and  ai^roving  the  bond  famished 
by  the  appellant.  We  "think  the  jmiddictiou  of  the  District  Court  was 
fattdimpctent  to  disturb  the  oi'der.  If  a  bond  is  insufficient  in  amount  to 
svtlionze  a  suspensive  appeal,  but  is  good  for  a  devolutive  appeal,  the 
appeal  will  not  be  dismissed,  but  execution  may  issue  (5  An.  366, 12  An. 
175),  but  may  be  enjoiil^. 

It  was  witliin  'the  |>rovince  of  the  lower  covirt  to  say  if  the  appeal 
was  suspensive  or  devolutive,  and  to  inquire  into  the  question  whether 
theappellauts  presented  such  sureties  as  the  law  required-  It  declared 
theai^peal  suspensive;  and  the  'Sectirity  fiimished  for  the  amount  is  not 
qsestioiied.  We  have  examined  the  ntunerous  authorities  cited  by  tlie 
pkfttDff,  but  they  do  not  militate  against  the  doctrine  now  announced. 
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We  think  the  bonds  sufficient  to  render  the  appeal  sospensiye,  and  that 
the  relators  are  entitled  to  a  writ  of  prohibition  as  prayed  for. 

It  is  therefore  ordered,  adjudged  and  decreed  that  a  mandate  or  writ 
of  prohibition,  issue  to  the  Judge  of  the  Second  District  Court  of  New 
Orleans,  and  to  the  plainti£b  in  the  within  described  suit,  Ko.  29,990  as 
prayed  for  in  the  relator's  petition. 

Mr.  Jwiiee  Taliaferro  dissentnig: 

The  judgment  appealed  from  requires  the  executrix  to  do  a  certain 
act  and  to  pay  a  speci&c  sum  of  money.    The  required  act  and  the 
payment  of  the  specified  sum  of  money  it  is  impliedly  in  the  power  of 
the  executrix  to  perform. 

The  /ippellants  hold  that  the  decree  of  May  1,  1868,  against  the 
executrix  of  J.  K.  Elgee,  was  merely  a  judgment  liquidating  a  daain 
against  a  succession ;  and  in  that  form  to  be  afterward  placed  on  a 
tableau  as  an  acknowledged  debt  to  be  paid  in  due  course  of  administra- 
tion according  to  its  rank,  if  unaltered  •n  appeaL  That  the  order  was 
therefore  properly  rendered  for  a  suspensive  appeal  on  a  bond  to  cover 
costs.  That  the  order  being  complied  with  and  the  required  bond  filed, 
the  case  was  then  beyond  the  reach  of  the  District  Court,  which 
could  not  legally  rescind  the  order  and  declare  the  judgment  executory. 

It  is  contended  on  the  part  of  the  appellees  that  the  proceedings  in 
relation  to  the  appeal  were  ex  parte  and  unwarranted  by  law ;  and  the 
same  view  of  the  subject  seems  to  have  been  taken  by  the  judge  also 
when  he  reversed  the  order  on  trial  of  the  rule.  The  appellees  insist 
that  the  character  of  the  appeal  is  fixed  as  devolutive,  inasmuch  as  the 
bond  was  not  given  for  an  amount  to  render  it  suspensive ;  and  that  no 
law  authorises  any  other  bond  now  to  be  given,  and  that  the  appellants 
cannot,  upon  principles  of  equity,  claim  the  right  to  furnish  a  bond  to 
make  the  appeal  suspensive. 

These  issues  being  presented,  I  have  to  inquire  whether  the  judgment 
appealed  from  belongs  to  that  class  of  judgments  from  which  suspensive 
appeals  are  often  taken  upon  bonds  to  cover  costs  only ;  and  whether 
the  judge  a  quo  had  legally  the  right  after  the  appellants  had  complied 
with  his  order,  by  furnishing  the  required  bonds,  to  rescind  the  order 
and  render  the  appeal  devolutive,  leaving  the  appellants  free  to  proceed 
to  the  execution  of  the  judgment. 

A  reference  to  adjudged  cases  seems  to  indicate  that  generally  where 
suspensive  appeals  have  been  taken  on  bonds  to  cover  costs  only,  the 
proi>erty  to  be  delivered,  or  the  fimd  to  be  divided,  was  not  in  the  hands 
of  the  appellant,  or  where  the  appellant  was  not  ordered  to  pay  anything. 
In  the  case  of  Millaudon  v.  Percy,  7  N.  S.  p.  353,  the  appeal  was  from 
a  judgment  of  partition  where  the  property  was  in  the  actual  posses- 
sion of  the  appellee.  In  the  case  of  Heath  &  Co.  v.  Vaught,  et  aZ.,  16 
La.  515  the  fund  to  be  divided  was  in  court.    In  the  case  of  Blanchin  v. 
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Tbe  Steamer  Faaliion,  10  An.  345,  the  money  to  be  distributed  was  not  in 
the  haada  of  the  appellant.  In  tliat  case  the  court  said — '*  The  expres- 
gions  of  this  article  (575  C.  P.)  imply  tliat  the  judgment  to  necessitate  a 
bond  in  one-half  exceeding  its  amount  must  be  one  in  which  the  appellant 
his  been  compelled  to^^,  and  do  not  seem  applicable  where  the  party 
appellant  is  condemned  to  pay  nothing.^'  In  the  matter  of  the  sucoes- 
flon  of  G.  W.  Parker,  18  An.  645,  it  was  laid  down  that  the  judgment 
appealed  from  not  being,  in  the  langmige  of  article  575  of  the  Code  of 
Practice,  for  a  sx>ecific  sum  of  money,  a  bond  for  costs  only  is  sufficient 
to  suspend  execution.  In  the  case  of  the  State  v.  The  Judge  of  the 
Fourth  District  Coiu-t  of  New  Orleans,  ex  relatione  Daniel  Hickey,  20  An. 
p.  106,  the  court  sustained  the  relator,  who  contended  that  as  he  was  not 
eondemned  by  the  judgment  complained  of  to  pay  a  sum  of  money  nor  to 
deHver  real  estate,  a  bond  of  appeal  for  $250,  an  amount  sufficient  to 
cover  costs,  was  sufficient. 

In  the  case,  State  v.  The  Judge  of  the  Second  District  of  New  Orleans 
16  An.  371,  opi>onents  to  a  tableau  of  distribution  were  awarded  a  sum 
of  money.  The  executrix  was  granted  an  appeal  on  giving  bond  and 
security  "  as  required  by  law.*'  The  bond  given  being  for  a  less  sum 
than  that  required  for  a  suspensive  appeal,  according  to  article  575  C. 
P.,  the  court  dit^missed  the  application  for  a  mandamus  prayed  for  to 
compel  the  Disti'ict  Judge  to  grant  the  relators  a  suspensive  appeal  on 
the  bond  furnished. 

Although  it  is  not  in  conformity  with  the  intent  and  puTXK>se  of  the 
law,  which  certainly  contemplates  an  equitable  distribution  of  the  pro- 
ceeds of  an  estate  among  its  creditors,  to  jiermit  the  execution  of 
judgments  against  successions  for  the  payment  of  money  to  be  proceeded 
with  as  in  ordinary  cases  by  fieri  facias,  y^t,  I  am  unable  to  find  in 
the  provisions  of  the  Code  of  Practice  regulating  the  mode  of  proceeding 
in  cases  of  api>eal,  that  there  is  any  distinction  in  favor  of  successions,  by 
which  an  administrator  or  an  executor  is  exempted  from  a  compliance 
with  article  575  C.  P.,  where  he  apx^eals  from  a  judgment  ordering  the 
payment  of  a  specific  sum  of  money.  I  must  reiterate  the  declaration 
made  by  this  court  in  the  case  last  referred  to,  16  An.  p.  371.  Beferring 
to  the  requirements  of  articles  574  and  575  C.  P.,  Chief  Justice  Merrick 
said :  "  We  are  aware  of  no  law  which  exempts  successions  (against 
which  judgments  have  been  rendered)  from  this  rule.'*  The  cases  in  16 
L  515  and  10  An.  345,  do  not  make  such  exception.  Articles  575  and 
103  C.  P.,  construed  together,  seem  to  me  to  sustain  this  opinion. 

Coming  to  the  second  branch  of  the  inquiry,  which  relates  to  the  legal 
li^t  of  the  Judge  a  quo  to  rescind  his  first  order  by  which  he  granted 
file  gnspenslYe  appeal  and  under  which  he  accepted  the  required  bond 
fondshed  by  the  appeBants,  I  shall^  as  in  the  first  branch,  refer  to  the 
lodged  cases  bearing  upon  the  inquiry.  In  5  An.  518,  the  case  of 
The  State  «•  The  Judge  of.  the  Second  District  Court  of  New  Orleans, 
tliecpQ^  having  under  consideration  the  legality  of  an  order  of  the 
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District  Judge  in  granting  a  party  a  sospensiye  appeal  from  a  judgment 
which  removed  him  from  his  ofiBice  of  administrator  and  condemned  him 
to  pay  a  certain  sum  ojf  money,  Mr.  Justice  SlideU  said :  ''In  decidiiig 
the  application  upon  this  ground  (the  ground  of  construingtheapplication 
for  the  appeal  so  as  not  to  inrolye  an  attempt  by  the  Judge  to  violate 
the  law)  we  aire  not  to  be  understood  as  recognising  the  position  that 
a  suspensive  order  of  appeal  illegally  granted,  would  be  binding  upon 
the  District  Judge,  especially  in  a  case  of  this  sort  where  an  adnfinia- 
trator  who  has  disobeyed  the  command  of  the  law  wifli  regaxd  to  the 
funds  in  hand,"  etc.  In  the  case  of  Mrs.  PeriUiat  9.  A.  Femandesy  16 
An.  192,  a  motion  was  made  in  the  Supreme  Court  to  dismiss  the  appeal 
as  suspensive.  The  court  said :  ''  It  is  not  the  practice  of  iMB  court  to 
decree  a  qualified  dismissal  of  an  appeal  such  as  the  rule  caBa  for. 
Such  a  decree  would  be  tantamount  to  an  OFder  that  execution  issue 
notwithstanding  and  pending  the  appeaL  It  is  well  settled  that  an 
application  for  an  order  of  that  sort  must  be  addressed  to  the  oonrt 
which  has  rendered  the  judgment  and  not  to  the  appellate  court."  In 
2  Rob.  551  the  case  of  Stanton  v.  Parker,  the  court  said  in  regard  to  the 
application  of  the  plaintiff  in  that  court  for  a  rule  upon  the  defendant 
to  show  cause  why  other  and  solvent  sureties  on  the  appeal  bond  should 
not  be  famished  by  him,  or  in  deferalt  thereof  why  the  plaintiif  should 
not  be  permitted  to  issue  execution  in  a  qua;  **  This  is  a  matter  which 
has  properly  to  be  tried  before  the  lower  court,  which,  though  divested 
of  jurisdiction  as  to  the  case  itself,  and  its  merits  has  nevertheless  the 
power  of  pronouncing  on  the  question  whether  the  appeal  is  or  shall  be 
suspensive  or  devolutive,  and  to  say  whether  the  appellee  shall  be 
entitled  to  take  execution  or  not,  notwithstanding  the  appeal.  The  law 
and  the  Constitution  have  not  given  us  that  power."  In  16  An.  251,  the 
case  of  EeUy  v.  Lehman,  the  court  dismissed  the  appeal  on  the  ground 
that  the  bond  covered  the  moneyed  judgment  but  not  the  amount  i^lso  of 
the  note  the  defendant  was  required  by  the  judgment  to  deliver.  By 
the  ruling  in  the  case  of  The  State  v.  Judge  Buehanan,  13  La.  57i^  a 
party  may  proceed  by  rule  in  the  District  Court  after  an  appeal  granted 
and  bond  filed,  to  diow  cause  why  the  appeal  granted  should  not  be  set 
aside  on  the  ground  that  the  surety  on  the  appeal  bond  was  insufficient 
and  not  such  as  required  by  law;  so  if  the  surety  on  a  suspensive 
appeal  bond  is  shown  to  be  insufficient,  the  appellee  may  have  hia 
execution  immediately."  In  Tanner  v.  King,  10  An*  486,  a  motion  waa 
made  in  the  Supreme  Court  to  dismiss  the  appeal  on  the  ground  that 
the  security  on  the  appeal  bond  was  not  a  resident  of  tiie  pariidi  where 
the  bond  was  given*  The  motion  waa  overruled,  the  court  saying : 
'^  The  party  appellee  might  have  addressed  himself  to  the  court  of  the 
first  instance  to  test  the  sufficiency  or  legal  qualifications  of  Hie  surety 
on  the  appeal  bond."    There  are  numerous  preoedentslbr  tiiat  proceed- 
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iog.  In  the  case  of  Byrne  v.  Biddell,  4  An.  p.  3,  a  party  against  whom 
A  judgment  was  rendered,  and  who  was  duly  notified  of  it  in  December, 
lSi5f  applied  by  petition  in  the  proper  court  in  May,  184G,  for  a  suspen- 
sivc  appeal.  The  Judge^s  order  on  the  petition  was  as  follows :  Let 
in  appeal  be  allowed  in  this  case,  returned  to  the  Supreme  Court  on  t]ie 
third  Monday  in  June,  1846,  on  the  appellant's  giving  bond  in  tlie  sum 
of  $600,  with  J.  L.  Hidden  as  security,  conditioned  as  the  law  directs. 
i  bond  was  furnished  according  to  the  order.  Afterwards  upon  suit 
broaght  against  the  surety,  the  ([uestion  was  as  to  whether  the  appeal 
wassospeusi  ve  or  devolutive.  The  court  determining  it  to  be  devolutive, 
remarked :  **  Suppose  the  order  of  the  Judge  had  said  that  a  suspen- 
UTQ  appeal  was  gi-:iutod.  It  would  have  been  in  direct  violation  of  hiw 
and  being  rcudei-ed  ex  2mrte  could  not  affect  the  plaintiff^s  right  to 
execntion  which  was  acquired  by  the  expiration  of  the  legal  dela^-.  It 
U  therefore  clear  that  the  plaintiff  could  have  executed  the  judgment 
after  the  appeal  was  granted." 

To  tiie  sanitt  x^^^n'^^*^  ^i*<^  many  other  cases  found  in  our  jurisprudence, 
and  also  in  that  of  other  States  of  the  Union.  See  the  case  of  Cothe  r. 
Crane,  Barber's  Clmnccry  Itcports,  p.  22,  and  that  of  Saltmarsh  v. 
Tutriel,  12  Uoirard,  p.  387. 

I  tliink  there  can  bo  na  doubt  that  the  courts  of  liie  first  instance 

♦ 

bare  fiill  and  cxdnsive  jurisdiction  on  apxicals  until  the  party  appealing 
baa  folly  complied  with  the  terms  of  the  lav/  on  the  subject  of  appeals, 
whether  suspensivo  or  devolutive.  That  until  such  compliance  tlie 
Judge  of  the  court  a  qua  is  executory,  and  the  Supreme  Court  has  n(» 
jnrisdlction  of  the  case^  and  that  the  court  of  the  first  instance  is  not 
divested  of  juriBdiction  over  the  case  until  the  appeal  has  been  formally 
and  regularly  taken  according  to  law.  I  am  of  the  opinion  that  in  the 
case  under  consideration  it  was  incumbent  upon  the  appellants  to  have 
famished  witbin  ten  days  from  the  date  of  the  order  of  appeal,  a  bond 
exceeding  by  one-half  the  amount  of  the  sum  of  money  decreed  by  the 
jadgment  to  be  paid,  fulfilling  the  requirements  of  article  575  of  the  Code 
c^  Practice.  That  this  ease  is  not  one  admitting  a  suspensive  appeal  to 
begmnted  on  a  bond  to  cover  costs.  That  the  bonds  for  $500,  each  given 
as  stated  by  the  Judge  a  quo  at  the  instance  of  and  upon  the  suggestion  of 
thei^peUants  themselves,  are  manifestly  very  far  below  the  sum  that 
wonld  have  been  required  for  a  suspensive  appeal.  That  they  can  avail 
only  to  sofitaln  a  devolutive  appeal.  That  the  proceeding  by  rule  in  the 
Wver  court  to  rescind  the  order  first  rendered  and  to  make  the  judgment 
neeiitory  was  a  legal  proceeding }  the  first  order  having  been  illegally 
Tendered.  I  am  of  the  opinion  that  prohibition  applied  for  ought  not 
to  be  granted. 

I  eoncnr  in  tlds  opinion,  and  dissent  from  that  of  the  minority  of  the 
arart— [W.  B.  Htman,  C.  J. 
7 
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MaU  of  LofoiaiMiA,  ex  nL  Mn.  Qaimafn,  Exaontrlx.  sod  D.  P.  WitbOTi  T.  The  ^ndg*  of  the 
*  Second  I>istrict  Court  of  New  Orleena. 

\  ..  ■  - . -  ■■  ■     -     ■        ■    ...  —  — 

Ox  Applicatiok  for  Rehearixo. 

LuDELiXGy  C.  J.  We  refuse  to  entertain  the  application  for  a  rehear- 
ing in  this  case,  because  article  851  of  tlie  Code  of  Practice  declares 
that  the  court  shall  pronounce  finally  and  summarily  on  the  right  of 
iurisdiction. 

There  is  no  delay  necessary  to  make  the  order  final.  The  application 
must  therefore  be  dismissed. 


No.  I225.-—P1ERRE  CoussiRAT «;.  Theodulb  Olivier. 

In  an  ection  of  damages  for  elander  where  the  rerdict  of  the  Jnrj  to  maaifestly  oontrary  to  law 
and  the  evidence,  the  Snpreme  Court  wiU  not  undertake  to  aaMaa  the  damages,  hat  wlQ  ra- 
mand  the  case  for  a  new  trUL 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  DupUmUer,  J. 
Fred,  Bmsnon  &  A,  Derhes  for  appellant,  Sambola  A  Dueroe  for 
appellee. 

LuDELiXG,  C.  J.  A  careful  examination  of  the  testimony  in  this  case 
has  convinced  us  that  the  verdict  of  the  jury  was  contrary  to  law  and 
the  evidence.  In  a  case  so  peculiarly  within  the  province  of  a  jury,  we 
would  not  disturb  the  verdict,  if  it  were  not  manifestly  wrong. 

But  we  are  not  6atisiied,*that,  under  the  circumstances^  thili  court 
should  assess  the  damages. 

It  is  tlierefore  adjudged  and  decreed  tluit  the  judgment  of  this  court , 
rendered  on  the  twentieth  uf  Apnl,  1868,  be  avoided;  that  the  judgment 
of  the  lower  court  be  reveised,  and  that  the  verdict  of  the  jury  be  set 
aside.  It  is  furtlier  ordered  that  this  case  be  remanded  to  the  District 
Court  for  furtlier  procccdiugs  according  to  law,  and  that  the  appellee 
pay  costs  of  the  appeal. 


No.  1435.— W.  F.  Williams  v.  F.  0.  Woodmax. 

Where  the  appeal  to  manifestly  taken  for  delaj  the  Judgment  appealed  from  will  be  affirmed 

with  damagea  for  frirolona  appeaL 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowes,  J. 
C.  EoseliuB  iSc  Alfred  Fhilyps  for  plaintiff,  Henry  J.  Leovy  for  de- 
fendant and  appellant. 

LuDELiNG,  C.  J.  This  suit  was  brought  on  a  promissory  note.  Tho 
defense  is  a  general  deniaL  There  was  judgment  in  fiivor  of  the 
plaintiff,  and  the  defendant  haa  appealed. 

The  evidence  clearly  sustains  the  judgment,  and  it  is  manifest  that 
the  appeal  is  frivolous. 

It  is  therefore  ordered  and  a^udged  that  the  judgment  of  the  lower 
court  be  affirmed,  witli  seventy -five  dollars  damages  and  costs  of  this 
court. 
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^ohD  Booney  t.  W.  H.  Brown. 

No.  1867. — John  Eoonet  v.  W.  H.  Brown. 

AeoBinetvtth  the  G^r  of  Jeffenon  §w  eorUng  mnd  gutter  baft  on  the  ddewslk  within  the 
eorpcwtfca1inot>tM^  toll,  ovlmpoet,  within  the  meening  of  article 74 of  the Conatttatton 
oflMSw 

Ikeie  the  amount  inrolred  doee  not  exceed  Ave  hundred  dollarii,  the  appeal  will  be  dlamiaaed. 


A 


PPEAL  irom  the  Second  Judicial  District  Court,  Pariah  of  Jeflferaon, 
Du^ue,  J.  Oto.  X.  Bright,  Cturdbat  dc  Fh%lip9  for  appellant,  TF.  B. 
KoMti  for  appellee. 

How£y  J.  The  appellee  moves  to  dismiss  the  appeal  on  the  ground 
tkt  the  amount  inyolyed  is  less  than  five  hundred  dollars. 

The  suit  is  brought  to  recover  four  hundred  and  twenty -one  ddlars 
md  sixly-Uiree  cents,  and  about  five  mouths'  interest,  for  curbing  and 
potter  built  in  front  of  the  defendant's  property,  in  Jefiei'son  City, 
imder  a  contract  with  the  city  abjudicated  to  plaiutiff  in  pursuance  of 
anoidiiiaaee;  it  being  claimed  that  defendant  is  liable  to  plaintiff  under 
the  pEOvisiona  of  the  act  of  1867.  There  was  judgment  for  defendant, 
and  plamtiff  has  appealed. 

The  qa^tion.  upon  this  motion  is  whether  the  amount  claimed  is  a 
tax,  toD,  or  impost  in  the  sense  of  article  74  of  the  Constitutiou,  so  as 
to  give  ibiA  court  jurisdiction  without  regard  to  the  amount  involved. 

The  question  must  be  answered  in  the  negative.  In  tlie  case  of  the 
City  of  Lafayette  v.  the  Male  Orphan  Asylum,  4  An.  p.  1,  this  court 
hdd  that  the  amount  demanded  by  the  corporation  as  a  contribution  to 
the  expense  of  paving  sidewalks  in  front  of  the  property  of  the  Asylum 
vasnot  a  tax,  and  approved  the  doctrine  laid  down  in  the  matter  of  the 
Magor  of  New  Yorkj  11  John.  80,  in  which  a  similar  decision  was  made. 
It^wiU  not  be  contended  that  the  claim  sued  upon  is  a  toll  or  impost. 
The  appeal  must  therefore  be  dismissed. 

It  IB  therefore  ordered  that  the  appeal  herein  be  dismissed  with  costs. 


No.  1950. — Statb  of  Louisiana,  ex  rel.  Michael  W£Lsh,  v.  The 

JUDGB  OP  THE  NiNTH  JUDICIAL  DISTRICT  OF  LOUISIANA. 

Vteerer  the  Jndc*  of  the  Diatrlet  Conzt  ia  peraonaUy  intereated  in  the  euit  he  ahaU  call  upon 
the  Pariah  Judge  of  the  paziah  where  the  anlt  ia  pending  to  try  the  caae.  Oonatitntion  of 
lM8»arlWL 

APPLICATION  for  a  Mandamus.    H.  S.  Laese,  Attorney  and  Agent 
for  petitioner  for  mandamus. 

LuDEUNOy  C.  J.  An  application  is  made  to  this  court  for  a  writ  of 
tmdamuM  to  compel  the  Judge  of  the  Ninth  Judiciiil  District  Court  of 
LoQiiiaiia  to  call  upon  the  parish  judge  of  the  parish  of  Rapides  to  try 
the  rait  number  eighty  and  a  half  on  the  docket  of  the  Ninth  District 
Court,  held  in  the  parish  of  Sapides. 

The  aoswer  of  the  Judge  is  considered  insufficient  to  justify  his  con- 
duct  Article  90  of  the  Constitution  of  this  State  declares  when  the 
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Bteta  of  LouJaiaiuw  ex  TeL  Ifldwel  Welah.  t.  The  Judge  of  the  Hlnth  JadidAl  Dlatrlot  of 

liOnisluift. 

District  Judge  is  personally  interested  in  the  snit|  he  shall  call  upon 
the  parish  judge  to  try  the  case.  Ordering  a  suit  to  be  placed  on  a  re- 
emed  docket,  nmply,  is  not  a  compliance  "with  the  requirements  of  the 
Constitution. 

We  think  that  the  order  prayed  for  by  the  defendant  in  the  suit 
number  eighty  and  a  half,  entitled  John  and  W.  H.  Osbom  v.  Michael 
Welsh,  should  have  been  granted. 

It  is  therefore  ordered  that  the  mandamus  issued  in  this  case  com- 
manding the  Judge  of  the  Ninth  Judicial  District  of  Louisiana  to  call 
upon  the  psvrish  judge  of  the  parish  of  Bapides,  to  try  the  case  of  John 
and  W.  H.  Osbom  v.  Michael  Welsh,  pending  in  the  District  Court  held 
in  and  for  the  parish  of  Eapides,  be  made  peremptory. 


I  21    »V  No.  1990.— P.  M.  Lapin  v.  P.  M.  B.  Lapin  et  als. 

lioB  m\ 

The  only  qnettlon  presonted  on  mi  appeal  by  a  tbird  party  from  aa  order  of  tebnire  and  aale  la* 
had  the  Judge  who  granted  the  order  goffldent  OTidenoe  before  him  to  authorise  the  iasoing 
of  the  writ  A  third  party  appealing  firam  an  order  of  seisnre  and  aale,  may  araU  himaelf  of 
all  that  ia  in  the  record  that  afllecta  his  rights;  but  the  validity  of  the  mortgage  on  which  the 
<  rder  of  seizure  is  baaed  cannot  be  inquired  into  on  such  appeaL 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St.  James, 
BeauvaiSf  J.  FeUows  ds  MiUsy  Poehe  dk  Legendre,  for  appellees, 
Jj.  Castera  and  (7.  Huntj  for  appellant. 

Howell,  J.  Mrs.  Longpre  Fitzgerald,  a  third  person,  alleging  that 
she  is  a  mortgage  creditor  of  the  defendants,  and  that  she  is  aggrieyed 
by  the  order  of  seizure  and  sale  issued  in  this  suit,  has  appealed  there- 
from, and  the  first  question  presented  is,  has  she  such  interest  as  to 
maintain  this  appeal  ? 

The  only  inquiry  on  such  appeal  is,  whether  or  not  the  Judge  had 
ftiitncient  evidence  before  him  to  authorize  his  JiaL  6  R.  58;  11  A.  4; 
and  the  appellant  complains  that  tliere  is  no  authentic  evidence  of  two 
special  indorsements  on  the  note  held  by  plaintiff,  and  he  therefore  is 
without  right  to  the  same.  She  can  avail  herself  of  all  that  is  in  the 
record,  which  aifects  her  rights  (3  B.  116);  but  it  is  clear  that  the  only 
interest  which  she  can  have  in  this  suit  is  as  to  the  existence  or  validity 
of  plaintiff's  mortgage,  which  cannot  be  inquired  into  on  thiis  appeal. 
Her  mortgage  rights  cannot  be  affected  by  the  question,  in  whom  the 
title  to  the  note  in  suit  legally  exists.  It  is  a  question  which  the  de- 
i'endants  may  waive,  and  therefore  one  of  which  she  cannot  avail  her- 
K4''lf  in  this  form  of  proceeding.    See  7  N.  S.  €76. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with  costa« 
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Harlc  Sueenle  Mllle  and  Hnibaad  t.  GIuiMe  Dupuy  «nd  Htubtnd. 


No.  1575. — ^Marie  Eugenie  Mille  and  HoBbond  r.  Clarisse  Duput 

and  Husband. 

Tta taelt  morigaee  allowed  by  lav  In  fkrotof  minoni,  on  tbo  property  of  ih«lr  tntor  datea  from 
the  appolntjneat  and  tlie  tacit  mortgage  allowed  by  law  on  the  property  of  the  hnaband  in 
Cnor  of  the  wife  t>  Bccnre  the  reetltntion  of  her  paraphernal  property  whleh  has  come  into 
his  hands  datea  from  the  time  the  property  waa  received. 

ba  case  irtme  tbe  property  of  the  husband  is  not  snttdent  to  pay  the  mortgage  dne  hla  ward, 
fcr  wUeh  be  is  liable  aa  totor,  and  the  mortgage  In  flivor  of  his  wife  for  the  restitntion  of 
her  paaphonud  property  which  ho  has  received,  the  rank  and  priority  of  mortgage  nriat 
be  dHennlned  \gj  the  date  at  which  they  respectively  took  eifect 

OMftillims  to  pay  nooey  sccompanled  with  a  mortgage  are  claased  as  moti^loe. 

When  two  parties  holding  claims  of  eqoal  dignity  against  a  third,  enter  into  an  agreement  in 
vriting  to  the  effect  that  one  is  not  to  take  any  legal  stops  without  giving  the  other  notice, 
and  in  disregard  of  the  stipaUtions  in  the  agreement  one  of  the  partlea  proceeda  by  aeisnre 
■ad  sale  he  will  not  be  allowed  any  pre|erenoe  over  the  other  on  account  of  the  seinire  thus 
made  in  vlolatioiK  of  the  agreement.  In  sncha  case  the  law  will  place  the  other  por^  in  the 
exact  poeltioa  he  might  have  occupied  had  he  received  notico. 

APPEAL  from  Fifth  Digtrict  Court,  Parieb  of  IberviUe,  Foseij,  J. 
Barrow  &  -Pc^^i  for  appellants,  FrqvosUi,  Bousneaux  and.Estevan, 
for  appellees. 

Hefortec. — Thia  case  was  decided  in  tbe  month  of  March,  1868,  by 
Uie  Soprcmo  Court  organized  under  the  Constitution  of  1864 ;  an  appli- 
cation for  a  rehearing  was  made  which  was  still  pending  at  the  adjourn- 
mcDt  of  the  conrt.  The  present  court  on  an  examination  of  the  appli- 
cation refused  the  rehearing  in  the  month  of  January,  1869. 

Ilslkv,  J.  In  the  year  18G2,  Michel  Hebert,  the  legal  tutor  of  the 
miaor  ilarie  Eugene  Mille,  then  wife  of  Joseph  A.  Brcaux,  filed  in  the 
District  Court  of  Iberville,  his  account  of  tutorship  wliich  represented 
the  liquidated  balance  in  money,  besides  other  property  coming  to  his 
wcrd  to  bo  fifty  thousand  seven  hundred  and  seventy -five  dollars,  on 
vkieh  sum  tbo  tutor  agreed  to  pay  her  interest  at  the  rate  of  eight  per 
(«ut.  per  annum  from  the  thirteenth  of  May,  1861,  secured  by  legal 
mortgage  on  the  tutor's  immovable  property,  fiom  the  nineteenth  De- 
reniber,  18^. 

Subsequently,  on  the  sixth  of  January,  1866,  Mrs.  Clarisse  Dupuy,  tlie 
trlfc  of  the  tutor,  Michel  Hebert,  obtained  against  her  husband  in  a  suit 
for  separation  of  i»ropcrty,  a  judgment  for  the  sum  of  fifty-six  thousand 
two  Iiundred  and  fifty -one  dollars  and  thirty-three  cents,  with  the  recog- 
liitioa  of  her  legal  mortgage  on  her  husband^s  immovable  property, 
ibting  fi-om  the  respective  periods  at  which  the  several  amounts  con- 
stituting the  al  ove  mentioned  sum  total  were  received  by  her  husband. 
Those  are  the  conflicting  claims  against  Michel  Hebert,  which  have 
i-anxcd  the  i>refiK»nt  controverey,  and  as  the  debtor's  assets  are  now  in- 
•af&eient  to  satisfy  both  of  them,  each  of  the  parties  to  this  suit  is 
•triving  to  invalidato  the  claim  of  the  otlicr.  The  case  is  somewhat 
complicated,  and  it  is  rendered  more  so  by  aa  agreement  entered  into 
l»y,  or  for  the  pai*ties,  to  which  we  sliall  have  occasion  presently  to  refer. 
Before,  however,  advertin;;  to  tlie  complications  occasioned  by  the  agree- 
ment, we  will  priweed  to  dctenniiie  the  nature  and  value  of  each  of  the 
cunflioting  claims;  and  first j  that  of  the  minor,  the  plaintilT  in  this  suit. 
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Marie  EngenlA  Mllle  and  Hiuband  t.  Clsriase  Dnpny  and  Hnaband. 

The  final  account  of  tatorsbip  was  rendered  in  court  by  the  tutor  to 
his  ward,  who  had  attained  the  age  of  majority  in  accordance  with 
article  350  of  the  CivlL  Code.  (See  2  An.  71;  11  An.  523;  8  N.  S.  665; 
Marcade  vol.  2,  262.  It  was  found  to  be  correct  in  every  particular,  by 
the  ward  and  her  husband,  who  did  not  oppose  it  but  prayed  for  its 
homologation,  and  it  was  thereupon  homologated  by  the  court. 

The  judgment  of  homologation  is  not  directly  attacked  for  fraud  and 
collusion,  and  as  this  court  said  in  Lessassier  v.  Dishiell,  17  An.  205 : 
**No  evidence  has  been  adduced  to  show  that  the  amount  in  fia.vor  of  the 
minor  liquidated  by  judgment  against  the  tutor,  was  not  really  due ; 
said  judgment  is  not  attacked  as  fraudulent  and  collusive,  and  it  is 
prima  facie  evidence  that  the  sum,  the  payment  of  which  is  secured  by 
legal  mortgage,  is  justly  due.''    See  also  1  La.  Bep.  379;  8  La.  199. 

Notwithstanding  this,  the  minor's  claim  was  abundantly  proved  on 
the  trial  of  this  case.  The  interest  allowed  was  dght  instead  of  five  per 
cent,  per  annum,  to  which  latter  rate,  as  regards  the  plaintiff,  it  muat 
be  reduced.  (2  An.  885.)  The  judgment  being  final  against  the  tutor, 
the  ward  has  no  further  action  against  him  in  relation  to  the  tutorship, 
and  hence,  no  question  of  prescription  as  to  the  minor's  action  against 
his  tutor,  can  be  possibly  raised  against  her. 

Second. — As  to  the  claim  o|  the  wife,  the  defendant  in  this  suit,  against 
her  husband. 

Under  the  pleadings,  the  onus  devolved  upon  her  to  show  that  the 
judgment  separating  her  in  property  from  her  husband,  and  fixing  her 
paraphernal  claims,  was  correctly  rendered ;  that  the  money  claimed  by 
her  was  paid  into  his  hands,  or  that  he  otherwise  disposed  of  the  same 
for  his  individual  interest.  1  Hen.  page  588,  C.  C.  2367, 11  La.  558,  G* 
Rob.  36, 18  An.  105, 10  Rob  154.    This  she  has  proved  satisfEU^torily. 

The  amount  of  her  judgment  against  her  husband  is  therein  stated  to 
be  fifty-six  thousand  two  hundred  and  forty-one  dollars  and  thirty-three 
cents,  the  whole  of  which  amount  came  into  his  hands ;  but  only  forty- 
eight  thousand  four  hundred  and  fifty-nine  dollars  of  the  amount  was 
received  by  him  previous  to  his  api)ointment  as  tutor  of  the  plaintiff. 
Of  this  last  amount,  fourteen  thousand  eight  hundred  and  ninety-two 
dollars  and  forty  cents  is  admitted  to  be  a  cotrect  charge,  and  it  is 
proved  that^  the  wife's  inheritance  from  her  mother's  succession,  say 
seventeen  thousand  eight  hundred  and  seventy-nine  dollars  and  forty- 
four  cents,  and  also  fifteen  thousand  six  hundred  and  eighty-eight  doU 
lars  and  sixty-four  cents,  her  distributive  share  of  her  other's  crops, 
divided  from  time  to  time  among  his  children,  came  into  her  husband's 
hands.  This  is  principally  proved  by  the  defendant's  brother,  who 
from  his  relationship  to  the  defendant  and  his  proximity  to,  and  con- 
stant social  intercourse  with  her,  was  in  a  situation  to  know  all  the  facts 
to  which  he  testifies.  Most  of  the  sums  paid  to  the  husband,  at  different 
periods,  exceeded  five  hundred  dollars,  but  the  testimony  of  this  witness 
alone  is  sufficient  to  establish  these  payments  (M.  R.  393;  14  La.  346; 
2  An.  536;  8  An.  308),  although  there  is  otiier  testimony  beside  in  the 
record. 
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For  the  earn  of  forty-eight  thousand  and  fifty-nine  dollars  and  dfty- 
fonr  eentB,  received  by  her  husband  previous  to  the  19th  December, 
1856,  die  defendant  Mrs.  Hebert,  has  a  legal  mortgage  against  him  on 
bis  immovable  proyH^rty^,  BU]>erior  and  higher  in  rank  to  that  of  the 
pbdntiff,  Mrs.  Breanx,  and  this  prior  mortgage  must  be  first  satisfied 
out  of  the  proceeds  of  said  immovable  propei-ty.  1  Hen.  page  947 ; 
G  La.  26;  5  i?ob.  349;  4  An.  569;  3  An.  776. 

On  the  first  of  February,  1866,  in  virtue  of  writs  of  fi,  fa.,  issued  on 
(lie  two  judgments  in  favor  of  the  plaintiff  and  defendant  respectively, 
coMiderable  property,  movable  and  immovable,  was  seized  by  the 
sheriff.  Among  the  property  thus  seized,  were  three  promissory  notes, 
drawn  by  Testier  and  Dubnclet,  one  for  $2,500,  another  for  (2,500,  and 
the  last  for  $4,000,  all  bearing  8  per  cent,  interest.  After  the  seizure, 
and  before  any  further  progress  had  been  made  in  regard  to  it,  the 
parties  to  this  suit,  by  their  rc!(X)ective  counsel,  entered  into  the  follow- 
ing agreement : 

''Whereas,  Michel  Ilebert  and  £ugenie  Mille,  wife  of  Joseph  A.  Breaux, 
hold  certain  notes  dmwn  by  Jolm  Cliastant  and  Alice  Chastant,  and 
secured  by  mortgjige ;  and  wliereas,  it  is  desirable  to  foreclose  the  mort- 
gage on  same  immediately )  and  whereas,  a  projet  for  the  compromise 
of  the  matter  of  Mi-s.  Eugenie  Mille,  wife  of  Joseph  A.  Breaux,  is  on 
fiM>t:  Now,  in  order  to  effect  such  purposes,  if  possible,  it  is  agreed 
that  neither  of  us  will  issue  execution  in  either  of  said  cases,  to  seize 
the  interest  of  Miehel  Hebert  in  said  notes,  without  giving  due  notice 
to  the  other,  and  without  permitting  the  other  to  lay  his  execution  upon 
.xame  simnltiineousJy  if  she  sees  tit;  and  it  is  agi'ced,  that  the  sheriff  of 
tlM"  parish  of  Iberville,  shall  postpone  the  sale  of  the  property  seized 
under  the  writs  issued,  until  further  notice  from  both  parties,  or  until 
tlic  projet  for  a  compromise  shall  be  definitely  settled." 

In  view  of  this  agreement,  the  Chastant  notes,  which  were  in  ik)S- 
«e^Lon  of  Michel  Hebert,  were  delivered  up  to  the  plaintiff's  counsel 
fur  the  purpose  of  putting  them  in  suit,  which  was  done,  the  petition 
lieing  signed  by  the  attorneys  of  both  parties. 

The  contract  alluded  to,  by  which  the  Chastant  notes  came  under  the 
control  of  the  plaintiff,  who  by  the  steps  she  took  in  regard  to  them 
ratified  it  (if  ratification  was  necessary — 2  La.  140)  was  evidently  passe<1 
in  mutual  confidence  and  good  faith,  and  should  have  been  observed  in 
a  spirit  of  fairness.  It  was  a  law  the  parties  made  to  themselves,  and 
neither  party  can  be  permitted  to  violate  it^  Art.  1895  and  1897  C.  C« 
It  was  distinctly  understood  that  neither  of  the  parties  to  it  was  to 
iffioe  executions  on  her  judgment  to  seize  the  interest  of  Michel  Hebert 
in  tiie  Chastant  notes  without  giving  due  notice  to  the  other,  and  with- 
tmt  permitting  the  other  to  lay  her  execution  upon  same  simultaneously 
if  she  sees  fit.  And  yet,  in  total  disregard  of  this  agreement  in  relation 
to  the  Chastant  notes,  the  plaintiffs  counsel,  under  the  direction  of  his 
client,  suddenly  takes  out  writs  of  fi.  fa.^  under  the  two  judgments  in 
£iTor  of  ihe  plaintiff  and  defendant,  both  writs  addressed  to  the  sheriff 
oC  the  parish  of  Point  Coupee,  the  residence  of  Chastant,  and  proceeds 
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to  execute  the  Tnit  in  favor  of  the  plaintiff,  retoming  into  court  the 
defendant's  writ,  unexecuted.  It  is  true,  the  plaintiff's  counsel  notified 
the  counsel  of  the  defendant  that  under  instructions  from  his  client, 
he  would  disregard  the  understanding  or  agreement  of  the  twenty-sixth 
March,  and  would  proceed  in  the  most  speedy  manner  to  execute  his 
(her)  judgment  without  regard  to  that  of  Mrs.  Hebert  Further,  that 
(lis  client  had  declined  the  propositions  for  compromise  and  they  were 
at  an  end,  and  that  he  returned  Mrs.  Hebert*s  writ. 

Notwithstanding  due  diligence  on  the  part  of  the  defendant,  it  was 
lm])ossible  for  her  to  make  a  levy  simultaneously  with  that  made  by 
the  plaintiff  upon  the  Chastant  notes,  and  this  was  the  result  of  the 
breach  of  contract  on  the  part  of  the  plaintiff,  who  cannot  be  permitted 
to  profit  by  her  illegal  act.    Art.  1940  $2  C.  C. 

Jastice  and  equity  require  that  the  defendant  be  placed  in  regard  to 
the  Chastant  notes  in  the  exact  position  she  would  have  'occupied  in 
relation  to  them  had  tlie  contract  been  fiEutfafully  adhered  to  by  the 
plaintiff.  As  the  defendant  is  legally  entitled  to  have  her  judgment 
satisfied  by  priority  and  preference  over  the  plaintiff  out  of  the  pro- 
ceeds of  Michel  Hebert's  immovable  property,  it  is  contended  for  her, 
that  the  Chastant  and  Yessier  and  Dubudet  notes,  secured  by  mortgage, 
fall  in  the  class  of  immovables,  and  that  she  can  claim  the  proceeds 
thereof  to  be  applied  by  preference  to  her  claim.  This  position  is  un- 
tenable, as  by  articles  466,  3250  and  3256  of  the  Civil  Code,  obligations 
accompanied  with  a  mortgage  are  classed  as  movables.  Marcade  on 
this  question  says : 

'^  L'hypotheque  n'est  peont  un  demimbremeut  de  la  propuite  de  I'im- 
mouble,  un  oral  ju8  in  re  siir  cette  immouble ;  c'est  un  semple  ju$  a<2 
rem  ad  pecuniamf  comme  la  crienne  centre  la  personne ;  cur,  ce  n'est 
veen  autre  chose  que  cette  creame  elle  meme  on  tuut  qu  'elle  execue 
contre  I'immouble.    Tome  2,  p.  — . 

The  simultaneous  seizure  of  the  property  of  Michel  Hebert  in  the 
parish  of  Iberville,  under  the  two  writs,  conferred  upon  each  seidn^ 
creditor  a  proportionate  privilege  upon  the  movables  so  seized.  Art. 
722,  723,  C.  P.,  which  each  seizing  creditor  could  have  claimed,  so  lon^^ 
us  her  seizure  was  not  released  by  her.    Acts  of  1855  page  253  No.  119. 

It  was  not  released  by  the  agreement  of  twenty-sixth  March,  but  that 
of  Mrs.  Hebert  was  by  her  own  act  released.  Not  so  that  of  Mrs.  Breaux^ 
who  under  her  seizure  caused  the  Yessier  and  Dubuclet  notes  to  be  sold 
at  sheriff's  sale  and  purchased  them  herself.  Her  title  to  these  notes  so  ac- 
quired, was  a  better  one  than  that  which  Mrs.  Hebert  derived  from  a  sale 
made  to  her  by  her  husband  in  part  satisfiiction  of  her  judgment,  whilst 
the  notes  were  under  seizure  in  the  hands  of  the  sheriff,  and  plaintiff, 
Mrs.  Breaux,  is  entitled  to  the  proceeds  of  these  notes  to  be  credited  upon 
her  execution. 

All  the  questions  raised  by  the  pleadings  in  this  case,  are  thus  dia* 
posed  of. 

There  are  in  the  record  several  bills  of  exception,  which  as  our  atten- 
tion is  not  directed  to  them,  we  have  not  noticed.    16  An.  86 ;  14  An.  731  • 
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Conddeiing  the  reasons  above  set  forth  and  the  law  and  the  evidence^ 
it  if,  therefore,  hereby  ordered,  adjudged  and  decreed,  that  the  judg- 
ment in  fBLVoT  of  Eagenie  Mille,  wife  of  Joseph  Breaiix  against  her 
foimer  tntor,  Michel  Hebert,  for  the  amount  therein  mentioned,  witii 
k*gal  interest  and  legal  mortgage  on  all  his  immovable  property  from 
ihe  nineteenth  December,  1856,  the  date  of  his  appointment  as  her 
tutor,  be  and  it  is  hereby  recognized  as  valid  and  of  full  force  and  effect 
inlaw. 

It  is  further  ordered,  tliat  the  judgment  in  separation  of  property 
obtained  by  Mi's.  Clarisse  llebei*t  against  her  husband,  with  her  legal 
mortgage,  anterior  in  date  to,  and  higher  in  rank  than  that  of  Mrs. 
Clarisse  Breaux,  but  only  so  far  as  the  amount  of  forty -eight  thousand 
four  hundred  and  tifty-nine  dollars,  be  and  the  same  is  hereby  recognized 
as  Tslid  and  of  full  force  and  effect  in  law. 

It  is  further  ordered,  that  the  title  of  the  plaintiff,  Mrs.  Brcaux,  to  the 
Vessier  and  Dubuclet  notes,  be  and  it  is  hereby  declared  valid,  and 
that  the  proceeds  of  the  sheriff'^s  sole  thereof,  be  applied  pro  tanto  to 
the  extingnisluuent  of  her  claim  against  her  tutor. 

It  is  further  ordered,  tlmt  all  the  proceeds  of  the  immovable  property 
of  Michel  Ilebert,  seized  and  advertised  to  be  sold  by  the  sheriff,  wheu 
sold,  or  if  already  sold,  be  and  the  same  be  first  applied  to  the  pa^^ment 
of  the  legal  mortage  in  £ivor  of  the  defendant  by  pi'cferencc  over  the 
legal  mortgage  of  the  plaintiff,  Mrs.  Breaux. 

It  is  further  ordered,  that  the  sheriff  of  the  parish  of  Pointe  Coupee, 
do,  on  his  making  his  return  to  the  District  Court  of  Iberville  under  the 
writ  of  fi,  fa,  issued  therefimm,  pay  the  proceeds  of  sale  of  the  Chastant 
notes  into  the  Siiid  District  Court,  and  th:it  the  same  shall  be  divided 
ntably  between  tlie  parties  plaintiff  and  defendant,  in  proportion  to 
the  amounts  of  their  respective  judgments  against  Michel  Ilebert,  in 
the  same  manner  as  if  their  seizures  had  been  made  upon  the  notes 
amnltaneoualj  according  to  their  agreement. 

It  is  further  ordered,  that  the  ease  be  remanded  to  the  District  Court 
to  apply  the  proceeds  of  the  property  of  Michel  Hebert,  now  subject  to 
the  elaima  of  the  parties  to  this  suit,  or  what  may  remain  due  thereou, 
respectively,  in  accordance  with  the  rulings  of  this  decree.  And  it  is 
fixttDy  ordered,  adjudged  and  decreed,  that  so  much  of  tlie  judgment  of 
the  District  Court  as  conflicts  or  is  at  variance  with  tbis  decree,  be  an- 
nulled, avoided  and  reversed;  otherwise,  that  it  be,  and  is  liereby 
ainiied.  The  costs  of  the  appeal  to  be  paid  by  the  defendant  and  ap- 
pcUee, 

Judge  Labauve  recused. 

Uehearing  refused. 
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David  B.  Fox  ▼.  ChariM  A.  Weed. 

No.  1450.— David  R.  Fox  v.  Charles  A.  Weed. 

A  Judgment  and  oertiflcate  of  discliarge  by  the  Bankrupt  Coart  will  operate  a  perpetual  liar  to 
further  proceedings  in  the  State  Courts  against  the  banlcmpt,  on  demands  that  existed 
before  the  deoree.    Bankrupt  Act  sec  31,  approved  March  4^  1867. 

A  PPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
J\,  T,  If.  McOillf  for  appellant,  Sullivanf  Billings  d;  Hughes,  for 
appellee.  , 

Wtlt,  J.  Tills  is  an  action  for  the  value  of  two  hundred  cords  of 
wood,  which  plaintiff  alleges  was  taken  by  defendant  from  his  planta- 
tion, in  the  parish  of  Plaquemines,  in  1862. 

Defendant  pleaded  the  general  denial,  and  tlie  prescription  of  three 
years. 

There  was  judgment  in  favor  of  defendant,  and  plaintiff  has  appealed. 

Defendant  pleads  in  tliis  court  that  he  has  been  a^udged  a  bankrupt 
according  to  the  provisions  of  **An  act  to  establish  a  imiform  system  of 
bankruptcy  throughout  the  United  States,"  passed  by  the  Congress  of 
the  United  States,  and  approved  second  March,  1867.  He  also  files  hia 
certificate  of  final  dischaigc  granted  on  tlio  thirtieth  November,  1863. 
by  the  honorable  United  Stiites  District  Court  for  the  District  of 
Louisiana. 

We  think  the  proceedings  in  bankruptcy  and  the  final  discharge  of 
the  defendant,  Charles  A.  Weed,  a  complete  bar  to  fhrther  proceedingii 
in  this  court,  and  that  this  court  has  no  further  jurisdiction  of  the  case, 
(Bankrupt  Act  sec.  34). 

It  is  therefore  ordered  that  this  appeal  be  dismissed  at  the  cost  ot 
apx>ellant 


No.  1398.--ERASTUS  F.  Chandler  and  Augutus  B.  Chandler  v. 

Anthony  Barrett,  Executor. 

The  rule  that  testaments  are  more  easily  avoided  than  oontimots,  on  the  ground  of  mental 
unsoundness,  does  not  refer  to  the  Amount  of  inteUect  required  in  a  testator.  8o  far  em 
the  latter  is  ooncemed,  a  will  may  be  made  by  any  mind  which  has  the  soundneiiB  and 
strength  necessary  to  endure  the  coniUct  involved  In  the  making  of  a  bargain. 

Insanity'is  never  presumed. 

If  a  testament  present  a  series  of  wise  and  Judicious  dispositions,  the  omic  is  upon  the  heirs  who 
attack  it  to  prove  unsoundness  of  mtnd  at  the  date  of  Its  executiott. 

If  by  fftcts  occurring  near  the  time  of  the  date  of  the  testament  and  preceding  and  following  it. 
the  heirs  have  proved  an  habitual  state  of  insanity,  then,  and  notwithstanding  the  wisdom 
of  the  will,  the  oftua  would  be  shifted  on  the  legatee  to  prove  the  sanity  of  the  testator 
during  the  intermediate  time,  that  is,  at  the  date  of  the  testament 

If,  however,  no  habitual  state  of  instanity  is  established,  and  the  acts  of  folly  are  rare»  and  occur 
at  periods  distant  fh>m  each  other  and  firam  the  date  of  the  testament,  the  t*ft<amimt,  if  net 
destitute  of  good  sense  on  its  face,  wiU  be  preaumed  to  be  the  ofllqnrtng  of  a  healthy  volition 
and  a  lucid  memory. 

The  opinions  of  medical  men  are  received  upon  questiona  of  professional  skill;  but  they  should 
state  the  flKsts  on  which  such  opinions  are  based,  and  the  opioions  themselves  are  not  con* 
elusive  but  must  be  weighed  as  other  evidence. 

APPEAL  from  the  Second  District  Court  of  Now  Orleans.  TJieard,  J. 
Fourtli  District  Coiui;,  presiding.    J»  P.  Boyd  and  M.  0.  Dunn  foif 
plaintiff  and  appellees,  Alex,  T.  StceUf  for  defendant  and  appellants 
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Hows,  J.  The  plaintiffs  in  this  case  allege  tliat  they,  together  Trith 
a  minar  brother  and  minor  sisters,  are  the  sole  heirs  of  Mrs.  Christinik 
Chandler,  their  father*s  sister,  who  died  in  New  Orleans  on  the  second 
of  Angost,  1866.  That  on  the  twenty-fourth  day  of  July,  186G,  the 
deceased  executed  an  instrument  called  and  known  as  her  last  will  and 
testament  hefore  A.  Hero,  Jr.,  notary,  by  which  she  bequeathed  all  her 
pzopertry  to  t^e  defendant  Barrett,  constituting  him  universal  legatee 
and  sole  executor;  that  the  will  has  been  admitted  to  probate  upou 
application  of  the  defendant,  but  that  it  is  null  and  void  for  the  reasons 
that  at  the  time  of  making  the  will,  and  for  many  yeai-s  prior  thereto, 
the  testatrix  was  totally  disqualified  and  incapable  of  making  a  will ; 
and  also  for  other  reasons,  which  having  been  abandoned  by  plaintiffs 
it  is  unnecessary  to  discuss.  They  pray  that  the  will  may  l>e  annulled 
and  avoided,  and  that  the  plaintiffs  with  their  minor  brother  and  sisters 
may  be  adjudged  to  be  entitled  to  inherit  and  possess  the  estate,  and 
for  general  relief. 

The  defendant  pleads  the  general  denial;  especially  denies  the  rela- 
tionship of  plantiffs'  father;  avers  that  the  testatrix,  'X'hiistina  Chandler, 
at  the  age  of  seventy  years  lived  alone,  imcared  for  and  neglected  by 
the  plaintiffs  who  lived  very  near  to  her,"  and  asserts  that  the  deceased 
*^when  she  made  her  will  and  until  her  death  exhibited  more  than 
ordinary  proof  of  sanity  and  capacity  to  do  business." 

There  was  judgment  for  plaintiffs  and  the  defendant  lias  appealetl. 

The  only  question  in  the  case,  in  the  view  we  have  taken  of  it,  is, 
whether  Christina  Chandler,  on  the  twenty-fourth  day  of  July,  186G, 
had  testamentary  capacity,  or  whetlier  on  the  contrary  she  was  in- 
testable by  reason  of  unsound  mind  ?  The  question,  we  must  say,  is 
not  very  clearly  presented  by  the  pleadings,  but  it  seems  from  the  whole 
record  to  have  been  the  main  point  at  issue.  And  here  we  may  remark 
that,  while  it  is  true  as  stated  by  this  court  in  Aubert  v.  Aubert,  6  Ann. 
106,  and  urged  by  plaintiffs  at  bar,  that  testaments  ai-e  more  easily 
avoided  than  contracts  on  the  ground  of  unsoundness  of  muid,  yet  this 
distinctian  applies  to  such  matters  as  those  of  notoiiety  and  interdiction 
and  not  to  the  amount  of  intellect  required  in  a  tcshitor.  So  far  as  the 
latter  ia  concerned,  a  will  may  well  be  made  by  any  mind  which  has 
^  soundness  and  strength  necessary  to  endure  the  conflict  involved  in 
the  making  of  a  bargain.  It  would  be  unreasonable  to  require  that  a 
testator  should  have  more  mental  vigor  and  a  more  lucid  memory  than 
a  person  who  makes  a  contract.  (See  Merlin,  Sepertoirc,  vol.  13,  page 
550;  Stevens  v.  Van  Cleve,  4  Wash.  C.  C.  R.  page  267;  Converse  ». 
Converse,  21  Vermont  168. 

It  appears  from  the  evidence  that  Christina  Chandler  resided  in 
Missonrl  in  1825 ;  that  her  husband  died  in  that  year ;  tliat  soon  after 
his  death  she  became  the  mother  of  a  son  Thomas  W.  Chandler ;  that 
in  1835  she  removed  to  Yicksburg;  where  she  remained  until  about 
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1850 ;  that  she  then  came  to  New  Orleans  and  lived  here  with  her  son 
-  up  to  the.  time  of  his  death  in  April,  1865 ;  and  that  she  snryived  him 
about  sixteen  months,  managing  his  succession  of  which  she  was  sole 
heir,  and  living  alone  in  the  sajne  house  in  Canal  street  where  she  had 
lived  for  some  time  before.  In  considering  the  question  of  her  alleged 
unsoundness  of  mind  at  the  time  her  will  was  made  there  are  some 
elementary  principles  which  may  guide  us  to  a  just  conclusion.  **  The 
Roman  law/'  says  Com.  Delisle  {DonatioM  et  Teatamene,  page  82), 
**  furnished  rules  on  this  point  which  still  deserve  to  be  followed.  If 
the  testament  present  but  a  series  of  wise  and  judicious  dispositions,  it 
is  for  the  heirs  who  attack  it  to  prove  unsoundness  of  mind  at  the  date 
of  the  testament.  If  it  contain  dispositions  such  as  would  cause  in- 
sanity to  be  presumed,  although  susceptible  of  being  justified  by 
peculiar  circumstances,  it  is  for  the  legatee  to  prove  by  witnesses  the 
sanity  of  the  testator  as  against  the  terms  of  the  testament.  But  if  by 
facts  occurring  near  the  time  of  the  date  of  the  testament,  and  pre- 
ceding and  following  it,  the  heirs  have  proved  an  hahitual  state  of 
insanity,  we  are  constrained  to  think  that  then,  and  notwithstanding 
the  wisdom  of  the  act,  the  legatee  should  be  held  to  prove  the  existence 
of  soundness  of  mind  during  the  intermediate  time.  If,  however,  the 
acts  of  insanity  were  rare  and  occurred  at  periods  distant  from  each 
other  and  from  the  date  of  the  testament,  the  testament  would  sustain 
itself,  and  would  be  presumed  to  have  been  made  in  a  lucid  interval,  at 
least  if  tlie  act  was  not  destitute  of  good  sense  and  betrayed  no  insanity,^ 

"The  presumption,"  says  Toullier,  "is  always  in  flavor  of  the  act. 
Insanity  is  never  presumed.  The  advanced  age  of  the  donor,  the 
forgetfulness  of  his  family,  the  largeness  of  the  legacy,  the  low  rank  of 
the  legatee,  will  not  of  themselves  suffice  to  decide  that  the  testator  is 
not  of  sound  mind."  Droit  Civil,  vol.  3,  p.  44.  See  also  Marcade,  vol. 
3,  p.  403,  Duranton,  vol.  8,  p.  167. 

•*  The  presumption  of  sanity  does  not  cease,"  says  Troplong,  "be- 
cause the  testator  has  experienced  some  transitory  intellectual  derange- 
ment at  a  time  anterior  to  the  testament."  Donations  et  Testamens, 
vol.  2,  p.  56.  And  the  same  writer  animadverts  wifli  characteristic 
energy  upon  the  tendency  he  has  observed  "to  transform  a  morbid 
susceptibility,  an  ephemeral,  excessive  excitement,  a  superficial  trouble, 
into  one  of  those  profound  alterations  which  destroy  the  reason." 

The  English  law  seems  to  be  the  same  upon  these  points.  In  the 
case  of  Chambers  v.  The  Queen^s  Proctor  (2  Curteis  415,  cited  by  Ray, 
p.  272,  and  Jarman  on  Wills,  vol.  1,  p.  72),  the  deceased  was  an  attorney 
who  made  his  will  on  the  fifteenth  November,  1839,  and  committed 
suicide  the  next  day.  He  labored  under  singular  delusions,  having  no 
foundation  in  truth,  on  the  tliree  days  next  preceding  the  day  on  which 
tliewill  was  executed;  among  others  thai  the  benches  of  the  Inna 
Temple  were  about  to  disbar  him  on  account  of  an  imaginary  trivial 
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fraad  he  had  practiced  on  tliem,  and  that  in  conseqnence  thereof  he 
waa  a  lost  man  and  must  be  got  out  of  the  country.  It  appeared  that 
delusions  equally  gross  possessed  his  mind  in  1836.  But  the  court  (Sir 
Herbert  Jenner)  said  that  the  first  x>oint  to  be  considered  was  whether 
habitual  insanity  had  been  proved,  **  because  it  is  admitted  that  where 
habitual  insanity  does  not  exist  the  proof  of  actual  insanity  at  the  time 
the  will  was  made  must  come  from  those  who  impeach  the  act.  The 
court,  therefore,  must  look  for  proof  of  habitual  insanity  or  insane 
delusion  from  those  who  oppose  tliis  will;"  there  being  no  evidence  of 
actual  insanity  at  the  moment  the  will  was  made,  the  court  was  of 
opinion  that  no  habitual  insanity  had  been  proved,  and  the  will  was 
therefore  sustained.    (See  also  Fulleck  v.  Allison,  3  Hazzard  527. 

In  the  common  law  States  of  our  own  country,  the  same  general  rules 
liave  been  laid  down.  Clark  v.  Fisher,  1  Paige  174 ;  Jackson  v.  Van 
Deusen,  5  Johnson  144;  Halley  v.  Webster,  21  Maine  461. 

Turning  to  the  evidence  in  the  record  we  find  ^he  principal  acts  of 
folly  relied  upon  by  plaintiffs  to  be  that  about  the  year  1850  or  1851, 
the  testatrix,  Christina  Chandler,  ran  up  on  the  roof  of  a  house  as  if 
trying  to  escape  from  an  imaginary  robber }  that  about  1856  she  had  a 
delusion  that  her  brother  had  killed  seven  men  and  cut  them  up  and 
thrown  tJiem  in  a  well;  that  "  some  time  before  the  war*'  she  took  all 
her  bed  clothing  and  her  clothes  and  burned  them;  that  about  1863 
«be  informed  one  of  the  witnesses  that  her  son  and  a  young  lady  had 
)K>nglit  a  large  kettle  and  she  believed  it  was  their  pur]K>Be  to  boU  her 
up  in  it;  that  during  the  last  illness  of  her  son,  about  sixteen  months 
l>efore  her  own  death,  she  was  very  miserly  in  her  housekeeping,  to  his 
discomfort ;  that  about  two  weeks  before  her  death  she  offered  to  will 
her  property  to  a  neighbor,  Mrs'Hannegan,  if  the  latter  would  attend 
to  her  wants  in  the  way  of  nursfng,  and  afterwards  offered  to  will  it  to 
Mr.  Hefferon,  another  neighbor,  if  he  would  go  in  and  tiike  cure  of  her 
during  her  last  illness;  that  on  another  occasion,  the  date  of  which  is 
not  fixed,  she  had  a  fear  of  being  poisoned  by  her  son,  and  refused  for 
a  time  to  drink  water  from  his  cistern ;  that  her  habits  were  those  of  a 
miser,  and  that  she  was  afraid  of  being  cheated  and  robbed;  that  some 
time  prior  to  September,  1861,  calling  at  the  house  of  the  x)lnintiffs' 
father,  Maryland  K.  Chandler,  she  would  say  when  she  came  to  the 
gate,  **  Maryland,  will  you  kill  me  ?"  and  he  would  jokingly  reply 
''yes,"  and  she  would  then  call  the  witness  her  sister-in-law. 

The  plaintiffs  also  rely  on  the  opinions  of  experts,  but  the  experts  do 
not  seem  to  agree  as  to  what  was  the  character  of  Mrs.  Chandler's 
mental  aberration.  They  do  not  appear  to  liave  considered  her  imbecile 
nor  afflicted  with  dementia.  In  their  opinion  the  unsoundness  took  the 
foim  of  mania  of  some  kind.  Tlie  judge  of  the  court  who  recused 
himself  and  was  called  ns  a  witness,  thoUgh!:  her  of  unsound  mind;  that 
the  seemed  to  distrust  everybody  except  the  Judge  of  the  Second 
District  Court,  to  liave  a  morbid  fear  of  being  robbed  and  cheated,  and 
to  liave  **a  mania  fur  ptMinrious  conduct."    He  thought,  however,  that 
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she  knew  how  to  keep  her  money,  that  she  was  not  yiolent,  and  he 
did  not  deem  it  his  duty  to  interdict  her.  He  did  not  see  her  after  1865. 
The  first  medical  witness  thonght  her  insane  and  seemed  to  lay  much 
stress  upon  the  delusion  in  1863,  in  regard  to  her  son,  and  her  manner 
at  that  time,  and  her  conduct  when  her  son  was  ill  in  April  1865.  He 
did  not  see  her  for  about  six  months  prior  to  her  death  except  as  h» 
saw  her  passing  in  the  street.  The  second  medical  witness  declared 
that  she  *'  was  afiiicted  with  what  is  called  moral  insanity^  which  is 
characterized  by  cruelty  to  one's  kindred.*'  He  did  not  see  her  after 
April,  1865. 

We  may  here  observe  that  while  it  is  true  that  experts  may  give 
opinions,  and  that  the  opinions  of  medical  men  are  freely  received  upon 
questions  of  professional  skill,  it  is  equally  true  that  they  ought  also  to 
state  the  £EU^ts  on  which  those  opinions  are  based,  and  that  the  opinions 
themselves  are  not  conclusive,  but  must  be  weighed  as  other  evidence. 
5  La.  276 ;  4  Ann.  377 ;  1  Jarman  on  Wills  78. 

We  have  given  a  careful  consideration  to  the  testimony  of  these 
experts,  and  are  constrained  to  think  that  no  habitual  state  of  insanity 
has  been  established  by  it.  Nor  do  we  think  the  other  witnesses  have 
established  such  a  state.  Penuriousness  or  miserly  conduct  is  hardly 
evidence  of  such  a  condition.  The  desire  of  the  deceased  to  leave  her 
property  to  her  neighbors,  provided  they  would  nurse  her  in  her  last 
hours,  seems  tohave  been  an  effort  to  attract  a  kindly  attention,  and  wc 
might  adopt  in  this  regard  the  language  of  Chancellor  Kent,  and  say :  **  It 
is  one  of  the  painful  consequences  of  extreme  old  age  that  it  ceases  to 
excite  interest,  and  is  apt  to  be  left  solitary  and  neglected.  The  control 
which  the  law  stiU  gives  to  a  man  over  the  disposal  of  his  property  is 
one  of  the  most  efGicient  means  which  he  has  in  protracted  life  to  com- 
mand the  attentions  due  to  his  infirmities."  Van  Alst  v.  Hunter,  5 
John.  eh.  148. 

The  fear  which  Mrs.  Chandler  had  of  being  robbed  and  cheated,  we 
do  not  think  unnatural  in  an  aged  woman  who  appears  for  upwards  of  a 
year  before  her  death  to  have  lived  alone  unvisited  by  a  single  one  ot 
her  relatives.  The  plaintifb  and  their  mother  do  not  seem  to  liave 
seen  her  since  1861 ;  although  for  the  greater  portion  of  the  time  from 
1861  to  1866,  they  resided  within  three  miles  of  her  house.  From  the 
squalid  style  in  which  she  lived  it  is  as  likely  that  the  burning  of  bed 
clothing  and  clothes  "  some  time  before  the  war,"  that  is  at  least  six 
years  before  the  will  was  made,  was  a  sanitary  precaution  as  that  it 
was  the  act  of  a  lunatic,  and  even  if  it  was  an  act  of  Pyromania,  it  was 
never  repeated  in  any  form. 

As  for  the  delusions  which  peiplexed  her  mind  at  different  times 
during  a  period  of  sixteen  years,  it  is  to  be  observed  that  they  were  few 
in  number,  were  not  permanent  in  their  character,  and  were  separated 
from  each  other  and  from  the  date  of  the  testament  by  long  periods  of 
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time.  They  were  imdoubtcdly  morbid,  and  we  may  presume  they  indi- 
cated cerebral  irritation  at  the  time  they  appeared,  but  we  find  no  trace 
of  them  in  the  evidence  after  the  year  1863,  and  the  will  was  made  in 

We  are  of  opinion,  therefoi-e,  that  t)ie  plaintiffs  have  not  overcome 
the  preamnption  of  sanity  which  mu8t  exist  in  favor  of  a  will  so  rational 
as  that  of  the  testatrix  in  this  case ;  and  we  are  confirmed  in  this 
opinion  by  the  testimony  for  the  defense.  We  there  find  Mrs.  Chandler, 
four  weeks  before  her  death,  consulting  a  lawyer  in  regard  to  a  suit 
which  had  been  brought  against  her,  and  stating  the  facts  to  him  with 
clearness  and  accui*2icy.  Two  days  after  she  calls  again  upon  her 
i-onnsel,  informs  him  correctly  of  her  family  relations,  of  the  fact  that 
Jie  has  no  descendants,  and  states  her  desire  to  make  a  will  so  as  to 
dispose  of  her  property  us  she  pleased.  She  mentions  the  f&ct  that  she 
knows  Mr.  Hero,  and  is  advised  to  employ  him  as  notary.  On  the  day 
the  will  -was  made,  Mr.  IIeit>  with  these  witnesses  v/ent  to  her  house. 
She  told  him  she  desired  him  to  make  her  last  will  and  testament ;  she 
dictated,  to  him  the  ideas  as  written  down  in  the  will ;  she  told  him 
that  no  one  had  taken  care  of  her  (meaning,  doubtless,  no  one  whose 
natural  duty  it  was  to  care  for  her) ;  that  Mr.  Barrett  had,  and  woidd 
tfontinue  to  do  so.  She  then  informed  the  notary  that  she  had  some 
money  m  the  house,  gold  coin*,  which  she  did  not  wish  to  keep  there  as 
i^lie  had  »inne  time  before  been  robbed  of  her  paper  money.  She  then 
wt*iit,  with  assistance,  into  the  next  room  and  brought  a  basket  con- 
taining six  or  seven  rolls  of  pai»er,  in  each  of  which  she  said  there  were 
uue  hundred  doUars,  except  one  which  contained  sixty  dollars.  The 
money  was  counted  by  the  notary,  and,  as  he  says,  proved  to  be  in 
amount  what  she  had  stated.  The  money  was  then  handed  to  Mr. 
Bairett  for  safe  keeping,  apparently,  as  she  did  not  wish  to  keep  it 
••  there.'*  She  then  told  the  notary  that  Mr.  Barrett  had  constructed  a 
tomb  for  her  in  one  of  the  cemeteries  (a  fact  elsewhere  appearing  in  the 
evidence),  and  that  as  part  of  the  consideration  of  his  services,  she 
desired  to  transfer  to  him  certain  vaults  she  owned,  and  the  written 
transfer  was  thereupon  made.  The  plainti£Es  urge  that  this  was  an  act 
of  insane  folly,  inasmuch  as  she  had  given  him  already  over  six  him- 
dred  dollars,  gold,  and  had  bequeathed  him  all  her  property ;  but  we 
rannot  so  regard  it.  She  had  given  him  the  gold  for  safe  keeping,  and 
as  for  the  rest  of  her  proi)erty  it  was  imcertain  when  she  would  die, 
the  defendant  might  not  have  come  into  possession  for  years,  she  might 
have  used  it  up  as  well  as  the  gold  before  her  death,  or  she  might  have 
revoked  her  will.  We  think  the  act  quite  business  like.  The  notary 
and  the  witnesses  were  in  her  presence  about  two  hours.  She  seemed  a 
very  avaricious  woman,  who  deprived  herself  of  all  the  luxuries  and 
many  of  what  are  generally  considered  the  necessities  of  life,  but  to  all 
<)ff  these  four  witnesses  she  seemed  to  be  perfectly  rational  and  to  have 
an  excellent  memory.     Her  capacity  for  business,  her   determined 
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frugality,  her  knowledge  of  her  property  and  of  her  legal  rights,  her 
prudent  administration  of  her  son's  estate  for  fifteen  months  prior  to 
the  date  of  the  testament,  appear  elsewhere  in  the  evidence  both  for 
plaintiffs  and  defendant.  That  she  was  very  penurious  and  veiy 
eccentric  is  plain  enough,  but  that  she  was  habitually  insane  is  some- 
thing we  cannot  affirm.  She  had  in  former  years,  without  doubt,  on 
occasions  separated  by  long  intervals  of  time,  suffered  from  imtatioB 
of  the  brain,  but  from  the  evidence  we  must  deem  it  to  have  been  of  the 
transitory  kind,  whicfi  occurring  long  anterior  to  the  time  of  the  testa- 
ment, docs  not  cause  the  presumption  of  sanity  as  to  that  act  to  cease. 
If  the  plaintiffs  had  shown  that  before  these  isolated  acts  of  folly 
occurred  her  habits  of  mind  were  different,  and  that  these  acts  indicated 
a  permanent  and  morbid  change,  if  they  had  shown  that  the  delusions 
which  visited  her  at  various  times  continued  to  manif^  themselves  in 
some  form  down  to  the  time  she  made  her  wiU,  as  if  the  residt  of  a 
chronic  state,  in  short  if  they  had  brought  themselves  within  the  rule 
that  where  the.  insanity  is  proved  to  have  been  habitual,  the  burden  of 
proof  is  shifted  on  the  legatee,  the  result  might  have  been  different. 
But  as  the  case  comes  to  us,  it  seems  to  fall  under  the  rule  we  have 
cited,  that  if  the  acts  of  insanity  are  rare  and  occur  at  periods  distant 
from  each  other  and  from  the  date  of  the  testament,  the  testament,  if 
not  destitute  of  good  sense,  and  betraying  no  folly  on  its  £Eice,  will 
sustain  itself  to  be  presumed  to  have  been  the  offspring  of  a  healthy 
volition  and  a  lucid  memory. 

For  the  reasons  given  it  is  ordered  and  a^udged  that  the  judgment 
appealed  from  be  reversed  and  avoided,  and  that  there  be  judgment  in 
favor  of  defendant  with  costs  in  both  courts. 

Rehearing  refrised. 


Xo.  1958.— The  State  of  Louisiana,  ex.  rel.  Elizabeth  Adams, 
Natural  Tutrix,  v.  The  Judge  op  the  Second  Judicial  Disteict 
OF  the  State  op  Louisiana. 

The  District  Judge  has  no  diacrdtion  in  granting  a  inapenaiTe  appeal  where  the  appellant 
tenders  his  bond  with  legal  surety  for  an  amount  exceeding  by  one»hal#  the  amount  of  the 
Judgment 

The  rule  laid  down  in  Art.  674  of  the  Code  of  PraeUce,  that  the  Judge  shall  flx  the  amount  of 
the  bond  for  a  suspensiye  appeal  does  not  relate  to  a  suspeiuiYe  appeal  ttom  a  Judgment  for 
a  spedflc  sum.  Where  the  fkcts  show  that  the  relator  is  entitled  to  a  suspensive  appeal,  the 
Judge  may  be  compeUed  by  a  writ  of  mandamus  to  grant  the  appeal. 

APPEAL  from  the  Second  Judicial  District  of  the  Stc^  of  Louisiana. 
Fardety  J.  Cotton  iSs  Leovy  for  relators,  JDon  A.  Pardee  in  personam. 
LuDELiNo/C.  J.  The  answer  of  the  Judge  of  the  Second  Judicial 
District  of  Louisiana^  shows  that  on  the  fifth  day  of  December,  1868,  a 
judgment  was  rendered  dissolving  an  iigunction  in  the  suit  entitled, 
Elizabeth  Adams,  Natural  Tutrix,  v.  Martin  Dermody,  F.  J»  Herron, 
United  States  Marshal,  and  A.  H.  De  Mesa,  with  tiiree  hundred  dollars 
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dmuiges  and  costs  against  tho  plaintiff  and  her  surety  on  the  ii^ auction 
bond,  til  9olido,  The  judgment  was  signed  on  the  fourteenth  of  Decem- 
ber List.  Within  the  legal  deUty,  a  petition  for  a  suspensive  appeal 
from  tho  judgment  was  filed  and  presented  to  tho  judge,  who  granted 
tho  order  ''upon  the  appellant  giving  bond,  with  good  and  solvent 
BOeiuity  conditioned  as  the  law  directs,  in  Vie  sumo/fortff'fice  hundred 
deUare.^ 

The  reasons  given  by  tho  judge  to  justify  his  conduct  are  not  suf- 
ficient. 

Article  575  of  the  Code  of  Practice  gives  the  appellant  tlie  right  to  a 
snspensive  appeal,  provided  ''he  give  his  obligation,  with  a  good  and 
wlvent  security,  residing  within  the  jurisdiction  of  the  court,  in  favor 
of  tho  appellee,  for  a  sum  exceeding  hj  one-lialf  the  amount  for  which 
(fte  JUDGMENT  WAS  GivEK,  if  the  same  be  for  a  specific  sum." 

The  judge  lias  no  discretion  in  sttch  matter. 

Article  574  of  the  Code  of  Practice,  which  provides  that  the  jiidge 
ahall  state  at  the  foot  of  the  petition  the  amount  of  the  bond,  does  not 
relate  to  suspensive  api>eals  from  judgments  for  a  specific  sum.  Victor 
Daperttm  r.  Van  Wickle,  Sheriff,  et.  al.,  1  R.  324;  Rachel  v,  Rachel, 
11  Ail  636;  Surget  v.  Stiintonf  10  An.  318. 

Kor  is  tho  diseretion  given  to  the  judge  by  article  574  absolute  and 
oneoiitBollabla  He  must  exercise  a  sound  legal  discretion  to  attain  the 
ends  intended  by  the  law,  to  wit,  the  security  of  the  costs  only. 

The  judgment  appealed  from  was  for  three  hundred  dollars  and  costs. 
The  bond  for  one  thoosand  dollars,  which  was  tendered,  was  sufficient, 
as  it  exceeds  in  amount  by  one-half  the  sum  ''for  which  the  judgment 
w«8  given." 

Another  reason  assigned  by  the  judge  was  that  tho  Second  District 
Court  of  the  State  of  Louisiana  had  not  authority  to  issue  an  injunc- 
tioB  to  restrain  the  Marshal  of  the  United  States  from  executing  a  writ, 
iasaed  from  the  Circuit  Court  of  the  United  States,  and  that  the  injunc- 
Qon  was  absolutely  null  and  void,  and  therefore,  no  appeal  can  be 
taken  £x>m  the  judgment  dissolving  the  iigunction  and  awarding 
damages  against  the  plaintiff.    This  is  a  non  sequitur.. 

Whether  the  Second  District  Court  had  jurisdiction  or  not,  the  party 
cast  in  the  ii^junction  suit  had  a  right  to  have  the  judgment  reviewed 
}ff  this  court,  on  appeal. 

It  is  therefore  ordered  that  the  mandamus  issued  in  this  case  be  made 
peremptory. 


Nq.  1D56.— State  of  Louisiana,  ex,  rel.  Mas.  C.  Ltons,  Natural  Tu- 
trix, 9.  The  Judge  or  the  Second  District  Couet  for  the  Parish 
of  Orleans. 

APPLICATION  for  a  Mandamus.    C.  Bosslius  &  Alfred  rhilips  for 
petitioner  for  fnandamus. 
HowEiXy  J.    The  relator  asks  for  a  peremptory  mandamus,  directing 
9 
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Court  for  the  Ptfieh  ot  Orleans. 

the  Judge  of  the  Second  Dirtrict  Court  for  the  parish  of  Orleans  to 
grant  a  suspensiye  appeal  from  a  judgment  decreeing  that  widow  Fry 
recover  ^'from  the  succession  of  her  late  son,  L.  W.  Lyons,  the  sum  of 
fifty  dollars  per  month  from  the  death  of  her  son,  the  same  to  bo  paid 
by  the  natural  tutrix  of  her  grand  children,  at  the  end  of  each  month. ^ 

The  judge  answers  that  the  monthly  allowance  being  under  five  hun- 
dred dollars,  no  appeal  liea,  and  that  a  suspensive  appeal  would  be  a 
denial  of  the  relief  granted  imposed  by  law,  and  an  irreparable  injury 
to  the  party  who  is  in  necessitous  circumstances.  The  latter  grounds 
relate  to  the  merits,  which  are  not  before  us. 

The  petition  for  alimony  was  filed  on  the  nineteenth  of  October,  18GS, 
claiming  a  monthly  alimony  of  one  hundred  dollars  per  month  from  the 
death  of  the  son  (seventeenth  of  Ap^i  1867),  and  the  additional  sum 
of  one  hundred  dollars  per  month  to  be  paid  monthly  daring  the  life  of 
the  petitioner,  and  judgment  as  above  was  rendered  December  7, 
1868. 

It  is  manifest  that  the  a'jiount  allowed  by  the  judgment  as  due  and 
exigible  at  the  date  of  the  demand  exceeds  the  sum  of  five  hundred 
dollars  and  is  hence  within  the  jurisdiction  of  this  court. 

The  particular  form  in  which  the  decree  is  wiitten  out,  does  not 
change  the  amount  in  dispute  at  the  date  of  the  suit  as  fixed  by  the 
decree  itself.  The  aggi'cgate  amount  of  the  monthly  installments  ducr 
by  the  judgment,  at  least  at  the  date  of  instituting  the  suit,  if  not  at 
the  date  of  the  judgment,  can  be  safely  taken  as  the  amount  in  dispute. 

It  is  therefore  ordered  tliat  the  mandamus  issued  herein  be  made 
peremptory,  and  the  Judgo  of  the  Second  District  Court  for  the  paiish 
of  Orleans  directed  to  grant  the  relator  a  suspensive  appeal  Ax)m  the 
judgment  rendered  by  him  on  the  seventh  of  December,  1868,  in  favor 
of  widow  Fry,  and  against  the  succession  of  L.  W.  Lyons,  deceased,  for 
alimony  from  the  date  of  the  death  of  said  Lyons. 

Befobtbr. — This  case  merely  InvolveB  a  question  of  fact,  as  to 
amount  of  the  interest,  and  presents  the  same  points  as  the  preceding, 
reported  above — ^No.  1958. 
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No.  1197.— William  D.  Sicitr  v.  Charles  D.  Stewart,  et.  als. 


Tke  adrnft  of  priaonen  between  the  eorerelgn  and  the  inaorgentk  engaged  on  the  one  aide  by 
teee  of  anna  to  anbdoe  the  rebellion,  and  on  the  other  to  establish  their  independenee, 
dMi  not  of  itnlf  constitute  the  insurgent  a  belligerent  power. 

XteblMkads  of  llio  taantigent  psrts  bj  the  sorereign  does  not  eonsUtnte  the  insurgent  a  bel- 
Ugcrsttt  within  the  sense  and  moaning  of  the  term  "belligerent"  aa  used  in  international 
hw,  beeanse  the  aov«reign  might  aocompUsh  the  same  result  bj  interdictlBg  eommeree 
Cnmiili  Chose  ports  by  municipal  regulations. 

Tbtftct  that  9k  fOToltoa  piotinoe  or  pottioa  of  a  eoantry  may  have  acquired  the  status  and 
paMcm  of  »  belUfoniit  power  does  not  ipwfaeto  gire  it  the  position  and  status  of  a  difaeU 
goferoment  A  ^orwnment  dt  facto  ariiee  only  where  the  established  goremment  has  bsan 
lobTeited  by  saecessflU  rebellion,  and  the  new  gOTernment  exercises  undLiputed  sway  Ibr 
Oe  time  being  orer  the  entire  eoantry. 

lalhelatseonflict  between  the  United  States  and  the  so  called  Confederate  States,  before  the 
^  Contederate  States  could  hare  claimed  the  dlitincticm  of  a  de  facto  goremment,  it  was 
mil  II J  tat  them  to  show  undisputed  control  OTcr  the  whole  country  claimed,  with  the 
abffily  ts  mslntsin  that  position. 

AiteogaitioB,  by  any  othsr  independent  power,  of  the  Confederate  States  ae  an  independent 
power  before  tbay  had  demonstrated  their  ability  to  maintain  their  new  goremment  would 
hsfs  been  a  eosus  deOi  between  the  United  Statea  and  such  powsr. 

OS  MIL  oiixEV  tvm<m  LaT>SLiiia's  opDnosf— ox  bkhkabtio. 


hnoiption  mns  agnlnst  all  persons,  except  snob  as  are  included  in  some  exception  cttablished 
hjlsw.  C  C.  3187,  Tb»  existence  of  war  is  not  among  the  exceptions  eitabUshed  by  law 
tliat  win  work  an  interruption  or  suspension  of  prescriptloa. 

Tbeiaabnity  to  sne  wlU  not  avmil  against  the  plea  of  prescription,  except  in  the  eases  specially 
eueptedhylaw.    a  C.  2S13,  848S. 

The  aaxim  eamtra  nom  vaUntcm  ogere  non  currit  pr4Scriptio  has  no  application  in  our  system  of 
jaiispmdenoe.  WbJ&n  the  Legislature  hss  preectibed  rulee  regulating  prescription,  and 
onmecatad  fho  cansee  that  interrapt  or  suspend  prescription,  the  courts  will  admit  no  other 
stttpUona  Oma  thoae  made  by  the  law. 

APPEAL  from  the  Parisli  of  Pointe  Coupee,  Seventh  Jadicial  District, 
CooUyj  J.  Bace^  Fo$ier  dt  E»  T.  Merrick  and  A.  Frovosttf  for  plain* 
tiff  and  appellee;  Edward  Philipi  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  in  this  action  alleges  that  the  de* 
ftndant  Charles  D.  Stewai-t  and  eight  others  in  April,  18G2,  destroyed 
bf  fire  two  hnndred  and  seyenty-five  bales  of  cotton,  the  property  ol 
plaintiff,  which  he  avers  were  worth  eighty-five  thousand  dollars.  He 
F^ys  judgment  in  soUdo  against  the  defendants  for  that  sum  with  in- 
terest and  costs. 

The  defendtots  filed  separate  answers.  In  the  couii;  below,  the  case 
vtt  eontinned  as  to  all  the  defendants  except  Stewart,  between  whom 
and  the  plaintiff  the  present  controversy  lies.  Judgment  was  rendered 
in&vor  of  the  plaintiff  for  twelve  thousand  dollars,  and  the  defendant 
appealed. 

The  ddendant's  answer  denies  that  the  cotton  belonging  to  plaintiff 
i*as  burned  at  the  time  specified;  and  avers  that  if  it  were,  it  was 
Innned  by  the  militia  of  Pointe  Coupee  parish,  acting  under  orders  from 
1^  regularly  constituted  authorities  of  the  State,  and  specifics  aa  con- 
ttitnlang  tlioao  authorities  the  Qovemor,  in  his  capacity  of  commander 
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in  chief  of  the  army  and  navy  of  the  State,  and  of  the  militia  thereof, 
and  others,  subordinate  officers  of  the  militia  of  the  State;  as  well  as  by 
the  authority  of  and  under  the  orders  of  the  officers  of  the  Confederate 
States  Goyemmenty  whose  orders  and  authority  were  at  that  time 
obligatory  and  binding  upon  the  defendant,  and  which  he  was  com- 
pelled to  obey.  lie  avers  that  at  that  time  the  militia  of  the  parish 
were  acting  under  orders  from  the  commander  in  chief;  that  he  was 
compelled  to  be  a  member  of  the  regiment  of  Pointe  Coupee  militia,  and 
that  as  such,  nothing  was  done  by  him  except  what  he  did  by  the  orders 
of  officers  whose  commands  he  could  not  disobey.  He  pleads  the  pre- 
scription of  one  year  in  bar  of  the  plaintiff's  action. 

The  issues  made  in  this  case  are^ 

First — Is  the  action  prescribed  ? 

Second.—WsiB  the  authority  under  which  the  defendant  acted  a  lav- 
fal  authority  Y 

Tlnrd. — ^Did  ho  act  under  compulsion? 

And  first  as  to  the  question  of  prescription. 

The  learned  and  able  opinion  delivered  in  this  cose  by  the  judge  a 
quo  enables  us  without  difficulty  to  arrive  at  a  satisfactory  conclusion 
under  this  head.  It  is  shown  that  from  the  time  of  the  capture  of  Neinr 
Orleans  by  the  national  forces  in  April,  1862,  a  continuous  state  of 
alarm  and  agitation  prevailed  in  the  parish  of  Pointe  Coupee  and  the 
adjacent  country,  duiing  the  remainder  of  the  war.  Especially  from 
the  beginning  of  tlio  year  1863  to  the  spring  of  1865,  the  parish  of  Pointe 
Coupee  was  scourged  by  alternate  raids  of  the  military  forces  of  both 
the  hostile  parties.  Battles  and  skirmishes  were  frequent;  while  that 
Htate  of  affairs  continued  the  people  were  panic  stricken  from  the 
danger  with  which  they  were  surrounded.  Perturbation  and  terror 
were  in  the  ascendant.  In  that  district  of  country  at  that  time  the 
Ciceronian  maxim  *'  Silent  leges  inter  arma^^  was  fully  illustrated.  It  is' 
shown  that  during  the  year  1862,  after  the  plaintifiTs  cause  of  action 
arose,  there  was  only  one  term  of  court  held  in  the  parish,  and  that 
tliat  was  a  mere  formal  opening  of  the  coui*t  without  the  purpose  ef 
transacting  business.  That  there  was  no  coui-t  held  during  the  years 
1863  and  1864;  and  that  the  first  court  held  afterwards  was  at  the  De- 
cember term,  1865,  under  the  Constitution  of  1864;  there  having  been 
but  the  one  court,  and  that  a  mere  nominal  one,  from  the  twenty-ninth 
of  April,  1802,  to  the  first  Monday  of  December,  1865.  It  is  shown  that 
the  defendant,  shortly  after  the  burning  of  the  plaintilTs  cotton,  re* 
moved  to  Texas,  where  he  remained  three  years.  The  petition  in  this 
case  was  filed  on  the  third  day  of  January,  1866,  and  the  citation  served 
<in  the  fourteenth  of  March  of  the  same  year.  But  were  the  officers  and 
the  judge  of  that  court,  whoso  sittings  were  of  such  rare  occurrence, 
officials  deriving  their  commissions  and  authority  from  a  legal  source? 
It  is  contended  that  the  contrary  has  not  been  proved,  and  admitting 
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the  court  to  have  been  inct  mp  jtpnt,  still  the  plaintiff  by  diligence  might 
hare  filed  bis  suit  and  had  citation  Bei-vcd  and  thus  have  been  enabled 
to  save  his  claim  from  prescription.  By  the  expression  '*  of  competent 
jurisdiction  or  not"  in  article  3484  of  the  Civil  Code,  relied  upon  by  tlie 
defendant,  we  understand  courts  of  constitutional  and  legal  origin, 
ilthougii  incompetent  as  to  jurisdiction  of  the  subject  matter,  It  is 
ihown  that  the  State  in  its  then  abnormal  condition,  passed  an  edict 
by  viiich  suitors  who  had  not  sworn  allegiance  to  the  Confederate  au- 
thorities, were  prohibited  from  instituting  suits  in  the  courts;  and  from 
this  the  jiolitical  status  of  the  officers  of  these  comts  may  readily  be 
inferred.  In  view  of  the  confusion  and  dismay  of  the  time  and  the 
l^eral  distraction  of  the  country,  it  is  not  reasonable  to  expect  dili- 
gence to  be  used  in  the  prosecution  of  legal  rights.  In  the  furor  and 
excitement  of  that  period,  the  closing  of  the  courts,  of  more  than 
doubtful  legality  if  open,  and  the  general  neglect  of  all  business,  except 
that  of  war,  it  woidd  have  been  a  vain  and  useless  thing  for  the  plaintiff 
to  institute  an  action ;  and  had  it  been  practicable,  it  doubtless  would 
liare  brought  odium  if  not  danger  upon  him  U^  have  instituted  the 
pre^nt  action. 

We  think  the  evidence  fully  warrants  us  to  determine  that  in  this 
ease  there  was  a  suspension  of  prescription  under  the  equitable  prin- 
ciple invoked  by  t!ie  plaintiff,  contra  nanvaJentem  agere  non  ctirritpre' 
tcripiio. 

It  is  in  consonance  with  the  spirit  of  our  laws  and  tlie  jurisprudence 
of  the  State  to  recognize  the  rule  where  facts  obviously  show  the  equity 
of  ifa  admission.    11  An.  p.  730  and  cases  there  cited. 

Second. — ^Was  the  authority  under  which  the  defendant  acted  a  law- 
ful authority? 

This  inquiry,  sc^emingly,  though  we  apprehend  not  necessarily,  in- 
volres  the  consideration  of  the  much  mooted  question,  did  the  late 
Confederate  States  constitute  a  govei-ument  de  facto? 

Wc  regard  this  question  rather  as  a  political  than  a  legal  one.  It 
fioes  not  in  our  view  cx)mo  properly  within  the  range  of  judicial  action. 
Courts  Bhonld  be  governed  in  questions  of  this  character  by  the  author- 
itative declarations  of  the  national  government.  Autliorities  are  not 
wanting  to  sustain  this  opinion.  But,  it  is  urged  upon  us  that  the 
action  of  tLe  general  goveniment  during  the  war  towards  the  States 
lately  in  rebellion,  was  such  as  to  recognize  them  as  a  belligerent 
power,  and  as  having  a  goveiiinient  de  facto;  and  that  they  have  been 
m  acknowledged  by  other  powers.  This  subject  has  been  pressed 
upon  onr  consideration  with  much  ability  and  zeal  in'tliis  case,  as  well 
as  in  others,  and  we  deem  it  proper  to  examine  it. 

In  entering  unwillingly  upon  this  task,  we  shall  first  inquire  into  the 
character  €>f  this  allegiMl  n-rognition  of  the  late  Confederate  States  as  a 
belligerent  power  by   the  United  States  government.     AVhen  indo- 


70  SUPREME  COURT  OF  LOUISIANA, 

WilJiun  D.  Smith  t.  Charlet  D.  Sfcemrtk  et  all. 


pendent  powers,  governments  de  facto  et  dejure,  engage  In  war  against 
each  other,  they  are  called  belligerents.  Certain  recognized  roles  and 
usages  applicable  to  their  condition  of  hostility  and  to  their  relations 
to  neutral  powers  are  called  belligerent  rights.  The  terms  belligerents 
and  belligerent  rights  are  properly  applicable  only  to  sovereign  powers 
engaged  in  war.  In  all  other  cases  they  apply  suhmodo,  and  in  a 
limited  and  qualified  sense.  In  the  case  of  sovereign  xiowers  engaged 
in  war  they  recognize  each  other  as  sovereigns.  In  the  cose  of  re- 
bellions where  one  party  strives  to  obtain  its  independence  and  the 
other  to  reduce  the  insurgent  to  obedience,  no  such  recognition  occurs. 
Yet,  in  the  latter  case,  modem  woifare  admits,  in  the  interest  of 
humanity,  the  humane  treatment  and  exchange  of  prisoners ;  a  con- 
cession to  that  extent,  of  a  belligerent  right  in  favor  of  the  insurgent 
I)OWer.  In  blockading  the  Southern  i>orts  during  the  late  war  the 
United  States  government  chose  to  exercise  a  belligerent  right,  when 
as  a  sovereign,  it  might  have  accomplished  the  same  object  by  inter- 
dicting commerce  through  those  ports  by  municipal  regulations.  This 
act  of  blockading  the  Southern  ports  and  the  exchange  of  prisoners  are 
construed  into  a  recognition  by  the  United  States  of  the  alleged  status 
of  the  Confederate  States  as  a  belligerent  power.  But  constructive 
belligerency  and  constructive  governments  de  facto  are  novel  elements 
of  international  law,  and  not  yet  incorporated  we  imagine  in  the  law 
of  nations  even  in  *4ts  newest  state.^'  What  is  the  evidence  that  the 
late  insurgent  States  were  ever  recognized  as  constituting  a  de  facto 
government  either  by  the  United  States  or  any  other  power  ?  It  is  not 
shown,  nor,  we  imagine,  can  it  be,  that  any  formal  declaration  of  such 
recognition  has  ever  been  made  by  any  government,  by  the  issuing  of 
any  proclamation  or  State  paper  importing  a  national  act  No  ambas- 
sador, minister  plenipotentiary,  charge  de  affairs  or  other  functionary 
of  that  order  was  ever  sent  to  Richmond  to  treat  with  the  government 
of  the  Confederate  States.  No  ofiicial  of  that  character,  sent  by  the 
government  of  the  Confederate  States  to  foreign  powers  was  ever 
recognized  and  received  in  that  capacity.  If  Lord  John  Russell,  in 
speeches  before  political  meetings,  spoke  hopefully  of  the  Confederate 
cause ;  and  if  now  and  then,  a  member  of  Parliament  said  in  his  place 
that  the  Confederate  States  were  a  government  de  facto  and  ought  to 
be  recognized,  it  was  matter  of  but  little  import.  Whatever  else  may 
have  been  said  or  done  in  England  or  in  Franco  touching  these  matters, 
it  is  certain  that  no  solemn  act  of  either  government  was  ever  an- 
nounced declaringrthe  Confederate  government  a  government  de  fa/cio. 
Conceding,  however,  that  the  Confederate  States  were  a  belligerent 
power,  did  that  constitute  them  a  government  defactof  Certainly  not. 
It  is  contended  nevertheless  that  its  statue  was  that  of  a  de  facto  gov- 
ernment because  the  insurgent  States  established  a  government  and 
exercised  Jurisdiction  over  the  country  which  they  embraced.    In  ex- 
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aminiDg  this  proposition,  we  luast  look  dispassionately  at  the  stem 
may  of  £&cts  that  como  within  the  field  of  view. 

What  then  is  a  government  de  faciof 

A  government  de  facto  ai-iaes  only  where  the  established  government 
hss  been  subverted  by  successful  rebellion,  and  the  new  government 
exercises  undisputed  swa^^  for  the  time  being  over  the  entire  country; 
or,  where  the  i>eople  of  any  portion  of  a  country  subject  to  the  same 
government,  throw  off  their  allegiance  to  tliat  government  and  establish 
one  of  their  own ;  and  show,  not  only  that  they  have  established  a  govern- 
ment, but  also  their  ability  to  maintain  it.  Tliis  principle  is  founded 
upon  reason  and  the  fitness  of  things,  and  is  therefore  a  rule  of  inter- 
national law.  The  recognition  of  the  government  of  a  revolted  State 
or  province  by  a  neutral  power,  is  iXLSUs  belli  for  the  sovereign  claiming 
dominion  over  the  revolted  country,  if  such  recognition  precedes  the 
exhibition  by  the  newly  formed  government  of  its  ability  to  maintain 
its  independence.  Where  recojpitions  of  revolted  States  have  occurred 
without  this  manifestation  of  the  ability  to  sustain  their  new  condition, 
they  have  been  simply  interventions  with  the  intention  of  war. 

Daring  the  cruel  and  fanatical  war  waged  against  the  Netherlands 
by  Philip  the  Second  of  Spain,  England  recognized  their  independence 
for  the  purpose  of  bcccmiing  a  party  to  the  war;  fearing  that  if  the 
Netherlands  were  subdued,  both  the  government  and  church  of  England 
woold  be  in  danger  froni  the  power  and  fanaticism  of  Philip.  What 
has  been  the  uniform  usage  of  nations  on  the  subject  of  recognition? 
Xamerona  examples  might  be  given.  A  few  will  suffice.  When  in 
1778,  France  entered  into  treaties  of  alliance  and  commerce  with  the 
British  North  American  colonics,  then  in  a  state  of  revolution,  she 
adopted  these  measures  upon  the  express  declaration  that  **  the  people 
of  these  colonics  were  in  the  public  possession  of  their  independence, 
and  above  all  that  their  former  sovereign  had  shown  by  long  and  painful 
eifort  the  impossibility  of  reducing  them  to  obedience.^' 

The  uniform  course  of  the  United  States  towards  the  various  prov- 
inces of  Spain  on  the  American  continent,  wliich,  from  time  to  time, 
within  the  last  half  century,  have  been  in  a  state  of  revolt,  has  been 
scmpnlonsly  to  abstain  from  the  recognition  of  any  of  them  as  de  facto 
govcininents  until  Spain  herself  had  abandoned  the  contest,  or  it  be- 
came morally  certain  tliat  her  power  could  never  bo  reinstated. 

New,  at  what  time  did  the  insurrectionary  States,  in  the  late  unhappy 
conflict,  exhibit  to  the  world  their  ability  to  maintain  their  so  called 
gDvemuient  against  the  gigantic  power  of  the  United  States?  If  they 
never  did  this,  the  claim  set  up  for  them  as  a  defaeio  government  must 
ML  Amde  from  the  £Eict  of  their  inability  to  maintain  the  government 
they  set  up  being  proved  by  the  actual  failure,  it  may  justly  be  said 
that  the  result  of  the  conflict  was  apparent  from  the  beginning.  What 
sie  the  facts  7    The  Southern  States  revolted  and  established  a  govern- 
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ment  founded  as  they  declared  upon  the  great  principle  of  slavery,  and 
with  the  avowed  purpose  of  perpetuating  it.  They  did  this  in  defiance 
of  the  moral  sentiment  of  all  Christendom.  They  had,  no  doubt,  the 
good  wishes  of  the  few  who  yet  remain  hostile  to  the  march  of  liberal 
sentiment,  and  who  cling  to  the  idea  of  the  divine  right  of  kings.  But 
on  which  side  in  the  fearful  strife  were  the  sympathies  of  the  masses  of 
mankind  ?  True,  the  Confederate  States  had  a  constitution,  a  congress, 
a  president,  officers  of  state;  but  to  what  purpose  were  these  things, 
without  the  power  to  uphold  them?  One -half  the  population  of  the 
revolted  States  was  ready  at  any  moment  when  the  opportunity 
occun'ed  to  rise  in  opposition  to  the  new  government,  as  all  sane  men 
knew  it  would  do.  No  inconsiderable  number  of  the  other  half  helped 
also  to  swell  the  aimics  of  the  Federal  government.  Spread  over  an 
immense  extent  of  country,  and  occupying  at  first  all  the  strongliolds 
within  the  arena  of  war,  the  weaker  party  were  enabled  to  maintain 
the  unequal  contest  for  several  years;  but  was  it  the  less  certain  how 
it  must  terminate?  Cut  off  from  all  intercoui*se  with  foreign  countries 
by  a  powerful  navy,  the  exliaustion  of  tlio  country  was  slow  indeed  but 
gradual  and  certain.  A  merciless  conscription  which  dragged  into  the 
Confederate  ranks  all  the  efficient  men  of  the  country,  was  wholly  in- 
sidequato  to  supply  armies  to  repel  the  outnumbering  forces  that  were 
advancing  in  every  direction.  The  desertion  of  the  laborers  left  tlie 
fields  uncultivated.  Without  money,  without  manufactures,  and  with- 
out producers,  food,  clothing  and  the  munitions  of  war  began  to  fiiii. 
Xo  intervention  by  any  of  the  powers  of  Europe  was  to  be  expected. 
The  public  sentiment  of  England,  in  unison  with  that  of  the  sovereign, 
restrained  the  ministry;  wAiile  the  judgment  and  caution  of  Napoleon 
kept  him  from  venturing  alone  upon  a  measure  by  no  means  free  from 
hazard,  in  view  of  his  tenure  of  the  throne  of  France,  and  of  the  well 
defined  position  of  Russia  touching  intervention  by  any  of  the  European 
j30wers. 

In  juxtaposition  with  this  state  of  things,  it  was  seen  that  upon  the 
white  basis  the  population  of  the  loyal  States  was  more  than  fourfold 
that  of  the  Confederate  States.  From  that  population  the  Federal 
forces  were  not  only  continually  recruited,  but  continually  increased. 
Abounding  in  manufactures  of  every  kind,  fWith  producing  capacities 
unexampled  in  the  history  of  any  people;  with  money  and  credit  com* 
mensurate  with  the  exigencies  of  the  crisis,  the  armies  of  the  Federal 
government  were  better  clothed,  better  fed,  better  armed  and  better 
paid,  than  the  same  vast  number  of  men  going  forth  to  war,  have  ever 
been,  in  ancient  or  modern  days.  With  these  facts  glaringly  before 
the  eyes  of  the  world,  can  it  be  said  that  the  Confederate  States  at  any 
time  exhibited  their  ability  to  maintain  tlie  government  they 
tablished? 
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The  advocates  of  the  proposition  that  the  Confederate  States  were  a 
de/aeU>  govcniment  resort  to  English  history  for  authorities  to  support 
their  position.  Wo  think  they  are  not  fortunate  in  doing  so.  During 
the  long  c*ont limed  wars  carried  ou  by  the  rival  houses  of  York  and 
Lancastery  when  the  kingdom  was  in  turn  held  by  the  one  or  the  otlier 
of  the  psutiea,  de  facto  governments  were  alternately  established, 
because  intervals  of  long  duration  occurred  between  these  alternate 
oerupationa  of  t]io  crowai,  and  during  which  all  strife  had  ceased.  Such 
was  the  case  during  tlie  usurpation  of  Cromwell.  He  was  in  the  un- 
disputed possession  of  it  he  goVerument  for  a  long  peiiod,  during  which 
he  iiad  no  opposition.  For  this  reason  the  Cromwell  government  was 
a  it  facto  govern  men  t ;  and  we  do  not  see  that  it  proves  anything  that 
Sii  Matthew  Ilalc,  aa  uudoubted  loyalist;  held  office  under  it,  and  that 
he  afterwards  h<rid  otBce  luidrr  Chai*les  the  Second.  The  words  of 
Lord  Hale,  quoted  with  bucIi  eonfidcnco  are  very  significant  on  this 
point.  He  ssiys:  ^'the  right  heir  of  the  crown  doling  such  time  as  tlie 
usurper  is  in  plenary  possession  of  it,  and  no  possession  tliereof  in  the 
koTj  is  not  a  kiu<(  within  tlie  act,  on  the  subject  of  treason."  The 
authority  of  Sir  Michael  Foster  is  also  to  the  same  effect.  He  says: 
"  a  king  even  fie  facto  iu  the  full  and  solo  x>ossession  of  the  crown,  ho 
is  a  king  witliin  the  statute  of  tieason."  It  is  clear  that  all  these  ex- 
amples drawn  from  English  history,  and  the  authorities  cited,  make 
good  the  premise*  we  have  laid  down.  Tliey  all  show  conclusively  Xht^ 
conditions  to  be  absolute  and  plenary  possession  without  iuterrui)tion; 
and  no  possession  of  the  i-ealm  in  the  adverse  cjjiimant.  It  is  matter  of 
history  that  these  conditions  were  not  fulfilled  in  the  case  of  the  Con- 
federate government.  From  a  very  early  x>«riod  of  the  contest  the 
Federal  occupation  of  territory  within  the  limits  of  the  Confederate 
States  was  gradually  extended,  until  the  whole  country  was  occupied, 
or  at  least,  until  the  Confederate  authority  was  entirely  subverted. 
We  conclude  finally  that  by  the  principles  of  international  law,  and  the 
general  usage  of  nations,  the  late  government  of  the  Confederate  States 
did  not  attain  the  status  of  a  government  de  facto.  The  authority  then 
set  Qp  under  the  government  of  the  lat«  insurgent  States  was  illegal 
and  void.    It  ciinnot  therefore  avail  the  plaintiff. 

Third. — The  third  inquiry  is,  did  the  defendant  act  under  compulsiont 
The  evidence  sufficiently  discloses  that  he  was  a  willing  and  ardent 
saldier  in  the  war  against  king  cotton.  We  think  he  rendered  willing 
rather  than  compulsory  ser\*ice.  But  it  is  no  where  shown  by  the 
reeord  that  he  was  actuated  by  malice  or  ill  feeling  against  the  plaintiff. 
It  is  true  that  ho  acted  in  the  matter  of  cotton  burning  conjointly  with 
the  other  defendants  under  a  militia  officer ;  but  we  are  rather  inclined 
to  think  that  the  militia  was  a  kind  of  machinery  introduced  with  the 
view  of  giving  an  apparent  legalization  to  the  predetermined  acts  of 
those  who  advocated  the  ruinous  policy  of  destroying  cotton.  But  it 
is  contended  that  the  skirts  of  the  defendant  are  not  free  from  the 
flame  and  smoke  of  the  burning  staple.  One  witness  says  that  the 
plaintiff  set  fire  to  some  of  his  own  cotton.  It  is  shown  tliat  he  caused 
10 
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cotton  bales  to  be  hauled  out  from  under  his  gin,  to  have  them  in 
readiness  for  the  cotton  burners  when  they  arrived,  and  that  he  ad- 
vocated the  burning  of  cotton.  Tlie  testimony  of  the  one  witness  in 
regard  to  the  plaintifTs  burning  a  part  of  his  own  cotton  appears  to 
have  been  disregarded  on  the  trial  below;  and  that  portion  of  the  testi- 
mony showing  that  he  was  in  favor  of  the  destruction  of  cotton  to  pre- 
vent its  falling  into  the  hands  of  the  Federals  also  shows  that  he  held 
it  premature  to  bum  cotton  at  that  time.  It  is  clearly  established  that 
when  the  torch  was  about  to  be  applied  to  his  cotton,  he  protested 
against  the  act  and  earnestly  requested  time  to  remove  it  out  of  the 
way  of  the  enemy,  stating  that  he  expected  a  boat  in  a  short  time  by 
which  he  intended  to  send  his  cotton  up  the  river,  far  in  tlie  interior. 

There  is  another  feature  in  these  transactions  worthy  of  notice.  The 
proclamation  of  Governor  Moore  directed  the  burning  of  all  cotton 
within  the  limits  of  the  State,  which  was  in  danger  of  fialling  into  the 
hands  of  the  Federal  forces,  and  provided  that  where  it  could  be  re- 
moved out  of  their  reach,  that  it  should  be  done.  This  clothed  the 
militia  officers  with  a  margin  of  discretion,  which  (as  they  acknowledged 
the  legality  of  the  order)  it  was  their  duty  to  exercise  with  propriety 
and  judgment,  it  is  not  shown  by  the  record  that  there  was  danger  at 
all  of  the  capture  of  cotton  by  the  Federals ;  on  the  contrary,  it  appears 
that  when  their  vessels  of  war  went  up  the  river,  none  of  the  <^otton 
remaining  was  taken  by  them !  Neither  is  it  shown  that  at  the  time 
the  plaintifTs  cotton  \v1is  burned  there  was  immediate  and  imminent 
danger  of  its  capture;  so  tliat  the  plaintiff  was  deprived  forcibly  of  the 
benefit  of  the  x^roclaination,  which  gave  him  the  privilege  of  removing 
his  cotton  if  ]ie  were  able  to  do  so.  The  party  acting  under  the  illegal 
authority  by  which  defendant  seeks  to  shield  himself,  certainly  appears 
not  to  have  exercised  a  sound  discretion  in  their  proceedings,  carried 
on  as  they  were,  under  mistaken  zeal  and  remarkable  delusion. 

Tliis  case  was  tried  in  the  court  below  before  a  jury.  The  verdict 
was  against  the  defendant.  We  find  nothing  in  our  review  of  the  case 
that  authorizes  us  tiO  alter  it. 

It  is  therefore  ordered,  a(\iudged  and  decreed  tliat  the  judgment  ot 
tbei  District  Court  be  affirmed  with  costo. 


Memobandum  of  AuTHoniTiES  Cited  by  E.  T.  Merrick  on  Argu- 
ment— ON  Eehearing. 

The  charge  of  the  Judge  is  correct  and  is  good  law.    C.  C.  2295,  2296. 

If  it  were  calculated  to  mislead,  which  it  is  not,  still  a  new  trial 
ought  not  to  be  granted  because  the  facts  warrant  the  verdict,  llen- 
nen's  Dig.  pages  97,  99;  Nos.  1,  II,  15, 16,  24,  27,  32,  35,  C7. 

Governor  Moore  had  no  authority  to  authorize  any  one  or  juBtify  any 
one  in  burning  the  cotton  of  the  people.  The  Constitution  of  1852 
under  which  he  was  acting  gave  him  no  such  power.  Defendant  filed 
a  juBtificatiou.    His  warrant  fails  him<    Hii  anBxcst  ealU  it  a  reheUian* 
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Even  a  de  facto  goveininent  cannot  grant  away  tho  public  domain, 
mnch  less  take  the  property  of  citizens  for  tlie  purpose  of  opposing  tho 
government  d«  jure.  See  Garcia  v.  Ilatcbell,  8  N.  S.  398,  401.  12 
Peters  522,  Garcia  v.  Leo. 

In  a  lawful  government ''  all  insti*uctiona  from  tho  executive  which 
are  not  supported  by  law  are  illegal,  and  no  infeiior  court  is  bound  by 
them."  Brightly's  (New)  United  State's  Digest  of  Decisions,  p.  144. 
Sec.  86  smd  cases  cit«d. 

Prescription,  4  Sarigney,  p.  42G,  Berlin  Ed. 

(2)  *'  The  utile  tempus  is  only  applicable  to  such  iioriods  of  time  whicli 
are  established  by  general  laws  and  not  those  established  by  tlio  will 
of  individuals  as  where  the  Judge  has  fixed  a  delay  in  tho  x>K>gr<'88  of 
a  suit." 

(3)  **  The  utile  teinpns  does  not  avail  in  all  the  casoa  which  wo  have 
here  mentioned  but  only  whera  the  prescribed  period  of  time  is  a  year 
or  less,  never  when  it  has  reference  to  more  than  a  year. 

**Thi8  rule  does  not  need  any  proof,  for  only  twoprescTiptions,  a  year 
and  one  hundred  days  come  under  it  and  for  both  it  is  incontestiible.^ 
See  Mackelday,  Brussels  Ed.,  j).  10;^,  p.  111.  8ee  St^it.  at  Ldirge,  12 
vol.  590,  1262. 

Quia  iroHahxis  de  utiUbits  diehna  frequens  est  fndaimus  quid  sit  experi^ 
nndi  potestatem  Habere.    1,  44,  3. 

''Because  it  is  Ireqnently  dis<Missed  as  to  what  are  useful  daysviQ 
will  see  what  is  meant  by  having  the  power  to  prosecute  one's  rights. 

It  Ib  in  the  tirst  place  ne^ressiiry  thnc  the  pers4)u  shall  have  the  ability 
to  institute  a  smtfacutus  agendi.  It  is  not  suUitient  that  the  dcfetulaut 
presents  himself,  or  has  some  one  in  the  place  who  shall  be  capable  of 
defending  him;  there  must  not  be  any  cause  which  prevents  the  itlaintiff 
from  instituting  his  action.  (Nulla  ideona  causa,  impediater  cxpcvire). 
Thus,  if  he  is  a  piisoner  or  with  the  enemy,  or  absent  on  account  of 
the  republic,  or  in  bonds  f'm  vinculis)  or  if  he  is  detaine<l  in  another 
place,  or  in  another  countiy  (regione)  by  bad  weather  ftempertatt),  so 
that  he  can  neither  come  or  send  a  mandate  to  another  to  sue  for  him, 
he  is  considered  as  not  having  the  ability  to  act  (cjcperiundi  potestatem 
non  Bdbet).  It  is  clear  that  he  who  is  sick,  but  still  able  to  employ 
another  in  his  caae  has  the  iiower  to  act.  No  one  will  doubt  that  a 
person  has  not  the  ]>ower  of  acting  who  cannot  be  heard  before  the 
pretor.  Those  days  only  are  considered  useful  on  which  the  pretor 
renders  justic-e."    Dig.  Lex.  1.    Lib.  44.  Pet.  3. 

On  Rehearino. 

LuDELiNG,  C.  J.  The  question  to  be  considered  first,  is  that  raised 
by  the  plea  of  prescription. 

The  acts  complained  of  were  committed  on  the  twenty -ninth  of  April, 
1862;  the  citations  in  this  suit  were  served  on  thirteenth  and  fourteenth 
of  March,  1866.  The  prescrii)tion  of  one  year,  ban-ing  actions  resulting 
from  offenses  or  quasi  offenses,  had  accrued,  therefore,  unless  it  was 
inieTrupted  or  suspended.  It  is  not  pretended  that  there  was  any  inter- 
ruption of  prescription. 

But  it  is  alleged  that  the  prescription  vcas  suspended  from  the  date  of 
tho  commission  of  the  act  which  iigured  the  plaintiff,  until  the  fifteentli 
of  June,  1865,  by  reason  of  the  existence  of  war  and  civil  commotion  in 
the  country,  and  the  impossibility  to  sue  the  defendants  before  the  re- 
organization of  the  courts,  after  the  rpssation  of  hostilities,  and  the 
maxim,  *^  contra  non  valentem  agere  nan  currit  prescriptio,'"  is  invoked* 
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The  textual  pnxvisions  of  the  Civil  Code,  on  the  subject,  Beem  plain 
and  unambiguous ;  and  if  the  question  were  now  presented  for  the  first 
time  for  abjudication^  there  could  not  be  much  room  for  doubting  how 
to  determine  it.  Article  342()  declares,  '^  Prescription  is  a  manner  of 
acquiring  property  and  discharging  debts  by  the  effect  of  Ume^  and  under 
Hie  conditions  regulated  by  law."  Article .  3487  declares  "  Pre- 
scription runs  against  all  persons^  unless  they  are  included  in  some  ex- 
ception establis7u;d  by  Zatr." 

The  exceptions  ai-e  enumerated  in  the  Code.  The  existence  of  a 
state  of  war  is  not  among  the  exceptions  established  by  law,  neither  is 
the  inability  to  sue,  except  in  a  few  instances  expressly  mentioned. 
C.  C.  2512 ;  3488  et  seq. 

It  is  manifest;  therefore,  that  the  rule  ^^  contra  non  valentem  agere 
non  currit  prescriptio*''  is  not  recognized  in  the  Code,  except  in  cases 
expressly  mentioned. 

But,  notwithstanding  the  plain  and  positive  provisions  of  the  Code, 
our  predecessors  have,  in  some  instances,  recognized  the  maxim,  and 
under  its  equitable  rule  have  relieved  parties  against  whom  prescrip- 
tion was  pleaded.  As  might  have  been  expected  when  Judges  depart 
from  the  plain  provisions  of  written  law  to  decide  according  to  the 
equity  or  necessity  of  each  case,  conflicting  opinions  have  been  the 
result.  And  so  long  as  courts  continue  to  act  under  the  notion,  that 
their  equity  powers  authorize  them  to  correct,  control,  moderate  or 
supersede  the  law,  with  the  view  of  enforcing  rights  which  are  just, 
great  uncertainty  and  confusion  will  ensue)  and  as  Mr.  Justice  Black- 
stone  says,  courts  of  equity  *'  will  rise  above  all  law,  either  common  or 
statute,  and  be  most  arbitmry  legislators  in  every  particular  case." 

In  Rabel  v.  Pourciau,  it  was  held  that  *'  this  court  has  settled  a  differ- 
eh t  jurisprudence  in  regard  to  tlhe  proceedings  in  actions  on  bills  of  ex- 
eJiange  and  notes  payable  to  bearer  or  order,  etc,,  and  has  held  that  the 
maxim  '  contra  non  valentcni'  resting  solely  on  jurisprudence  cannot  be 
applied  to  sucli  a  prcscnption,  without  violating  the  manifest  spirit  and 
intention  of  express  laic;  that  that  prescription  running  against  minors 
and  interdicted  persons,  thereby  indicated  tlie  policy  of  the  law  maker, 
and  his  intention  that  it  should  be  strictly  enforced." 

Wo  reiterate  that  the  maxim  cannot  be  applied  to  suspend  the  course 
of  prescription  against  bills  of  exchange,  notes,  etc.,  because  it  is  in 
opposition  to  the  plain  and  positive  provisions  of  the  Civil  Code. 

But  it  is  equally  a  violation  of ''  the  manifest  spirit  and  intention  of 
express  law,"  to  pennit  the  maxim  to  apply  to  the  prescription  of 
actions  for  damages,  resulting  from  offenses  and  quasi  offenses. 

Article  3506  says:  "The  prescription  mentioned  in  the  preceding 
article,  and  tlwse  prescribed  above  in  the  first  and  second  paragraphs  run 
against  minors  and  interdicted  persons,  reserving,  however,  to  them  their 
recourse  against  their  tntora  and  curators.  They  run  also  against  persons 
residing  out  of  tlte  State." 
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The  prescription  pleaded  in  this  case  is  mentioned  in  the  first  para- 
graph  of  Bection  third,  chapter  third  of  the  Civil  Code,  and  therefore, 
that .  prescription   also   ''i-onning  against  minors  and  persons  inter- 
dicted,^ and  "x^rsons  residing  out  of  the  State,"  it  is  manifest  that  the 
legislators  did   iu:t  intend  to  j>ermit  the  ai)plication  of  tlie  maxim 
to  it,  any  more  tlian  to  the  prescription  against  bills  of  exchange,  etc. 
The  rule  "  contra  non  valentenC^  is  applicable  to  both  classes  of  cases, 
or  to  neither.     We  think  it  is  not  applicable  to  either.    Hatch  v.  Gil- 
more,  3  An.  510. 

Our  attention  has  been  called  to  the  opinion  of  the  Supreme  Court  of 
tilie  United  States  in  tlie  case  of  Hanger  r.  Abbott,  G  Wallace,  p.  542, 
in  \rhich  that  august  tribunal  held,  that  ''the  rule  of  the  present  day  is 
that  debts  existing  prior  to  the  war,  but  which  made  no  part  of  the 
leaMns  for  undertaking  it,  remain  entire,  and  tlie  remedies  are  revived 
with  the  restoration  of  peace.'' 

That  this  should  he  the  rule  wo  believe,  but  that  it  is  the  rule,  we 
doubt.  And  we  are  sustained  in  our  view  of  the  law  by  the  high  au- 
thority of  the  Supreme  Court  of  the  United  States.  In  McElmoyle  v. 
Cohen,  13  Petei*s  327,  the  court  said:  **It  would  bo  strange  if  in  the 
now  well  understood  rights  of  nations  to  organize  their  judicial  tri- 
bunals according  to  their  notions  of  i)olicy,  it  should  bo  conceded  to 
them  in  every  other  respect  than  that  of  prescribing  the  time  within 
which  snits  shall  be  litigated  in  their  courts.  Prescription  is  a  thing  of 
policy,  growing  out  of  the  experience  of  its  necessity ;  and  the  time 
after  which  suits  or  actions  sliall  be  baiTcd,  has  been  from  remote  an- 
tiquity fixed  by  every  nation,  in  virtue  of  that  sovereignty  by  which  it 
cxei'cu«eft  its  legislation  for  all  persons  and  property  witliiu  its  jurisdic- 
tion. This  lieiiig  the  foundation  of  the  right  to  i)as8  statutes  of  pre- 
Beription  or  limitation,  may  not  our  States,  under  our  system,  exercise 
this  right  in  virtue  of  their  scvereignty?"  In  Mclvcr  v.  Ragan,  2 
WlMralon,  p.  28,  it  was  admitted  that  the  case  was  within  tlio  act  of 
limitations  of  the  State  of  Tennessee,  and  not  xdikln  the  letter  of  the  ex- 
eeptionSy  and  Chief  Justii'c  Marshall,  as  the  organ  of  tlio  court,  said: 
*' Wherever  the  situation  of  a  party  was  such  as,  in  the  opinion  of  the 
Legisilatnre,  to  furnish  a  motive  for  excepting  him  from  the  operation  of 
the  law,  the  Lft/islafure  has  made  the  exception.  It  xcoxdd  he  going  far  for 
this  eouri  to  add  to  those  ejrcq)tionsJ'^ 

In  the  case  of  the  l>ank  of  the  State  of  Alabama  v,  Dal  ton,  reported 
ia  9  Howard,  p.  2oi>,  the  defendant  was  sued  on  tlio  very  day  he  moved 
into  the  State  of  ilississipiii.  The  statute  of  limitations  was  x^leaded 
io  bar  of  the  suit ;  and  the  plaiutilf  insisted  that  as  the  laws  of  Missis- 
appi  did  not  operate  on  either  plaintilf  or  defendant,  nor  on  tlie  foreign 
judgment,  until  the  dag  on  which  the  suit  was  brought ,  no  bar  could  bo 
interposed,  founded  on  the  lapse  of  time,  as  none  had  intervened. 
Here,  it  would  seem,  was  a  case  where  there  had  been  no  utile  tcmpus, 
and  in  which  the  nia:iim  ^^  contra  non  valenicm  agere  non  cumt  pre- 
icripUOf'"  might  be  applied,  if  courts  were  at  liberty  to  supply  it.  Yet 
jieither  the  Mississippi  court,  nor  the  Supreme  Court  of  tlie  United 
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States,  would  relieve  the  plaintiff  under  that  rule.  The  Supreme 
Court  of  the  United  States  held,  that  'Hhe  acts  of  the  Legislature  tox* 
nish  rules  of  decisions/' *  •  ♦  ♦  **  the  qneBtion  is  one  of  UgislaiivepdweTf 
and  not  of  practice."    *  *  • 

'*  The  act  itself  makes  no  exception  in  favor  of  a  party  suing  under  the 
circumstances  of  these  plaintiffs.  So  the  Supreme  Court  of  Mississippi 
held  in  the  case  of  McClintock  v.  Bogers;  and  this  is  manifestly  true 
on  the  face  of  the  act.  Tlie  Legislature  liaving  made  no  exc^Uon,  the 
COUBTS  OF  JUSTICE  CAN  MAKE  NONE,  OS  tkis  wouM  he  legislating.*^  And 
after  having  reaffirmed  what  was  said  in  Mclver  v.  Bagan,  already 
quoted  in  this  opinion,  the  court  declared  ^'  The  $'uleisestdbUsihed  beyond 
controversy.  It  was  so  held  by  the  Supreme  Court  of  New  York  in 
Troup  V.  Smith,  20  Johns.  33 ;  and  again  in  Callis  v.  Waddy,  bytbe 
Court  of  Appeals  of  Virginia,  and  also  in  Hamilton  v.  Smith,  by  the 
Supreme  Court  of  North  Carolina,  and  in  Cocke  k.  Jack  t;.  McGinnis, 
in  the  Supreme  Court  of  Tennessee.  Nor  are  we  aware  tliat,  at  this 
time,  the  reverse  is  held  in  any  State  in  this  Union.  It  is  the  doctrine 
maintained  in  Stowell  v.  Zouch,  found  in  Plowden's  Beports  353,  and 
not  departed  from  by  the  English  courts^  even  in  cases  of  civil  tear,  wJien 
tJie  courts  of  justice  were  closed^  and  no  suit  could  be  broughtJ"  ''  As  the 
act  of  limitation  lias  no  exception  that  the  plaintiff  can  set  up,  and  as 
none  can  be  implied  by  tlte  courts  of  jusiieCf  *  *  *  it  is  our  duty  to  affirm 
the  judgment."    9  How.  250. 

And  Mr.  Marcade  commenting  on  article  2251  of  the  Napoleon  Code, 
corresponding  with  article  3487  of  our  Civil  Code,  alludes  to  the  great 
confusion  and  uncertainty  which  anciently  existed  in  France  on  the 
subject  of  the  suspension  of  prescription,  in  consequence  of  the  applica- 
tion by  judges  and  authors  of  the  rule  '*  contra  non  valentemf'^*  and  he 
remarks,  ^'Le  Code  a  porte  remede  a  cet  etat  de  choses,  et  prevenu 
tout  danger  de  ce  genre  pour  Tavenir,  en  declarant  formellement,  par 
notre  article  2251,  que  la  prescription  court  centre  toute  personne  qui  ne 
pent  pas  invoguer  une  exception  estahlepar  la  hi.  Ainsi  c'  est  desormais 
la  loi  qui  sera  le  seul  guide  a  suivre ;  les  considerations  d'equite  qui 
oussent  per  entrainer  aigourd  'hui  tel  esprit  et  demain  tel  autre  seront 
sans  valeur;  et  toutes  les  fois  qu*on  se  demandera  si  tel  cas,  a  raison 
de  sa  gravite,  ne  doit  pas  etre  regarde  comme  mettant  a  Tabri  de  la 
prescription,  il  ne  s'agira,  pour  repondre,  que  de  voir  si  eecas  ventre  on 
non  dans  Vune  des  exceptions posees  par  le  Code.*^ 

And  he  concurs  with  M.  Duranton  and  M.  Coins-Delisle  in  their  views 
that  war,  pestilence  and  other  cases  of  vis  major,  are  expressly  ex- 
cluded from  the  causes  which  suspend  prescription,  by  the  terms  of  the 
article.  Marcade  Prescription,  p.  150.  Be  v.  do  dr.  franc,  et  etrang; 
1847,  p.  28&-302.    Duranton,  Nos.  285,  286. 

So  we  think.  ''Prescription  runs  against  all  persons,  unless  they  are 
included  in  some  exception  established  by  Zatr/'    Art.  3487|  C«  Ct 
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T)i6  Legislature  of  tliift  State  might  havo  established  an  exception  to 
meet  tlie  contingencies  of  this  case,  bat  they  have  not;  and  though  tho 
ptaintiff,  and  tJioAc  similarly  situated,  may  exclaim,  in  the  language  of 
if.  Maraide  ^*  dura  leu,  mnis  il  faudra  toi^jdura  ^jouter,  Scnjpta  iamen.^ 
If  onr  Code  has  furnished  us  a  rule,  it  is  imperative,  even  though  it 
be  ahoirn  to  be  defective,  and  gnive  and  weighty  considerations  of 
policy  arc  api>ealed  to  in  fiivor  of  another.  The  remedy  is  in  the  hands 
i»f  the  Legislature.    16  La.  SD4.  ' 

This  view  of  the  case  renders  it  unnecessary  to  notice  the  bill  of  excep- 
tioiis  taken  to  the  charge  of  the  Distnct  Judge;  and  in  other  respects 
the  former  opinion  rendered  in  tliis  case  meets  with  our  approbation. 

It  is  therefore  ordered  and  a<\jndged,  that  tho  decree  of  this  court, 
rendered  on  the  twenty-ilfth  of  Febi-uaiy,  1867,  be  avoided ,  that  tlio 
judgment  of  the  District  Coui-t  be  annulled;  and  that  the  verdict  of 
the  jmy  be  set  aside.  It  is  further  decreed  that  there  be  judgment  in 
fiivor  of  the  defendants,  and  tlmt  the  idaintilT  and  appellee  pay  the 
costs  of  both  courts. 

Se?orteb. — ^The  fti-st  opinion  in  this  case  was  pronounced  by  Mr. 
Jostiee  Taliaferro  of  the  bupixsuie  Court,  organized  under  the  Consti- 
tntion  of  18G4,  in  which  the  maxim  contra  non  valentcm,  etc.,  was  ap- 
plied. A  rehoanu.!;  was  granted  nnd  tlie  case  wns  transferred  to  the 
(ircflent  Supreme  Court,  organized  under  tho  Constitution  of  18G8. 
Chief  Justice  Lndeliug  coutiued  his  review  on  tho  reheaiing  to  the 
plea  of  pri'^crii>tion,  ov^niiling  the  former  decision  on  that  point  and 
thereby  iwt- i*sing  the  former  decree.  It  may  here  be  noted  as  an  index 
of  the  pi-o;^^^^!^  of  judicial  opinion  on  tlie  question  of  prescription,  that 
ivro  of  the  judges  of  the  i>rescnt  court,  ^lessrs.  Taliaferro  and  Howell, 
were  members  of  the  Supreme  Court  immediately  preceding  this,  both 
of  whom  wei*e  on  the  bench  at  the  time  the  first  oi)inion  in  this  caso 
was  pronounced,  and  both  of  whom  now  concur  iu  the  new  doctrine 
established  on  the  suspension  of  prescription. 


No.  203C. — He:;bt  Frellsen  v.  F.  C.  Mahax,  Tax  CoLLECXon.  21    79 
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Ibe  tenn  "  Mch  boara"  used  In  artlclcfl  S3  and  12  of  the  Gonstltation  of  1868,  mcaiu  %  m^ortlj 
of  the  member*  electod  to  eittier  body. 

riaar>flltba  of  »  quorum  of  each  Hoom  may  disponae  with  the  mb  reqairiog  any  bUl  to  be  read 
on  Uiree  aererml  days. 

Hw  act  of  thie  I^eglalatiure,  No.  114»  approved  on  the  twenty-ninth  of  September,  1808,  levying 
a  tax  of  one  per  cent,  on  the  oaah  Tahxe  of  all  the  immorable  and  moTable  property  in  the 
Btete,  aooordlng  to  the  aaaeeament  roUe  for  the  year  1S67  (being  the  laat  aoaeaament  which 
at  that  time  bad  been  made),  la  not  retroapectf  ve  in  ita  operatlona,  and  doea  not  therefore 
eoBfliet  wllh  nrtlcle  110  of  the  Constitatlon  of  1S6S. 

Ihe  — i**»««g  the  Mieaament  oflS67  (the  laat  one  then  made),  as  a  basis  for  a  tax,  loried  in  1S68, 
waa  %  aiibd«ct  whidi  waa  exclnsively  within  the  legislative  control.  The  principle  of 
cqaaUtgr  and  uniformity  enunciated  in  arti<'le  118  of  the  Oonstitation  of  18C8,  is  not  violated 
by  ti>1*>rt<^g  •  previous  assessment  of  the  property  taxed  as  a  baaia  of  eetlmata  of  the 
amoont  of  taxea  to  be  collected. 

APPEAIi  from  tho  Seventh  District  Court  for  the  Parish  of  Orleans, 
dAlen^,  J.  Breaux  &  Fenncr  and  Campbell^  Spofford  db  Campbell 
for  plaintiff  and  appellee.  8,  Beldeny  Attorney  General,  H,  C.  Dibble, 
Jolm  B»  EoberttQn  and  W.  H*  Hunt  for  defendajit  and  appellant. 
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The  first  qaestion  raised  by  the  inj  unction  is,  whether  the  Act  No. 
114  of  the  Louisiana  Lejj^islature,  approved  September  29,  1868  (Seas. 
Acts,  p.  149),  was  passed  with  the  forms  and  solemnities  required  by 
the  Louisiana  Constitution  of  1868. 

That  Constitution  in  article  42,  declares  that  '*no  bill  shall  have  the 
force  of  a  law  until  on  three  several  days  it  be  read  in  each  house  of 
the  General  Assembly,  and  free  discussion  allowed  thereon,  unless  four- 
fifths  of  the  house  where  the  bill  is  pending  may  deem  it  expedient  to 
dispense  with  this  rule." 

This  provision  is  imperative  and  vital,  not  directory  simply.  It  waa 
said  in  the  People  v,  Lawrence,  36  Barbour  177,  that  **no  court  in  New 
York  has  yet  felt  itself  authorized  or  constrained  to  regard  any  provi* 
sions  of  the  constitution  as  merely  directory." 

And  in  Supervisors  v.  lleenan,  2  Minnesota  330,  it  was  declared  that 
'^the  validity  of  legislation  depends  upon  a  pursuance  of  the  constitu- 
tional provisions  in  the  enactment,  as  that  the  law  shall  he  read  on  three 
successive  days,  shall  be  voted  for  by  a  majority  of  i}ll  the  members,  etc., 
etc.,  and  the  court  may  inspect  tlie  original  bills  at  the  Secretary  of 
State's  office,  and  have  recourse  to  the  legislative  journals." 

In  Fowler  v,  Peirce,  2  California  165,  it  was  held  that  the  court  may- 
receive  other  evidence  than  the  record  to  determine  whether  a  statute 
vros  passed  or  approved  in  accordance  with  the  constitution. 

In  the  People  v,  Purdon,  2  Uill,  31,  Bronson,  J.  and  others  held  that 
the  court  could  go  bi^hind  the  statue  book  and  inquire  whether  an  act 
coming  within  the  two-thirds  clause  of  the  constitution  of  New  York 
was  passed  by  tho  requisite  number  of  votes,  noth withstanding  a  certi- 
ficate of  the  Secretary  of  State.  Justice  Bronson,  in  that  case,  well  re- 
marked: **  If  we  wish  to  perpetuate  and  uphold  free  institutions,  we 
must  maintain  a  vigilant  watch  against  all  encroachments  of  power, 
whether  arising  from  mistake  or  design,  or  from  whatever  cause  they 
proceed.''  His  views  met  the  approval  of  the  Court  of  Errors,  in  tlie 
same  case,  Purdon  t^.  The  People,  4  Hill,  384,  and  especially  of  Chan- 
cellor Walworth,  they  lK)lding,  with  great  unanimity,  that  the  certifi- 
cate of  the  Secretary  of  State  was  not  conclusive  that  the  act  had  passed 
by  the  constitutional  mt^iority. 

In  Fowler  v.  Peirce,  already  cited  from  2  California  163,  Chief  Jus- 
tice Murray  said:  '*  I  am  of  opinion  that  there  is  no  difference  between 
declaring  a  law  unconstitutional  for  matters  patent  upon  its  face,  though 
passed  regularly,  and  a  law  apparently  good,  yet  passed  in  violation  of 
those  rules  which  the  constitution  has  imposed  for  the  protection  of  the 
rights  and  liberties  of  the  citizen.  If  such  matters  cannot  be  inquired, 
into,  the  wholesome  restrictions  which  the  constitution  imposes  on  legis- 
lative and  executive  action  become  a  dead  letter,  and  courts  would  be 
compelled  to  administer  laws  made  in  violation  of  private  and  public 
rights,  without  power  to  interpose.  The  fact  that  the  law-making 
power  is  limited  by  rules  of  government,  and  its  act&receiire  judicial 
exposition  from  the  courts,  carries  with  it,  by  implication,  the  power  of 
inquiry  how  far  those  exercising  the  law-making  ]K>weT  have  proceeded 
constitutionally."  And  again  (p.  171):  ^*Our  constitution  has  wisely  so 
distributed  the  x>owers  of  government  as  to  make  one  a  check  upon  the 
other,  thereby  x>reventing  one  branch  from  strengthening  itself  both  at 
the  expense  of  the  co-ordinate  branches  and  of  the  public." 

Now  let  us  examine  the  questions  of  fact,  whether  the  Act  No,  114 , 
when  it  was  in  the  form  of  a  ^*bill,"  was  read  in  each  house  on  three 
several  days,  and  if  not,  whether  this  constitutional  requirement  was 
dispensed  with  by  four- fifths  of  the  house  where  the  bill  was  pending. 

The  evidence  of  these  facts,  if  they  be  facts,  must  necessanly  be  of 
the  highest  authenticity,  that  is,  reoord  evidence,  the  affirmative  evidence 
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of  the  journals  of  each  hooae.  For  the  constitntion  has  not  left  the 
grave  proceedings  of  the  law-making  department  to  rest  in  parol  or 
upon  inference,  but  requires  that  ^^eftch  house  shall  kkrp  and  publish 
weekly  a  journal  of  Us  proceedings y"  aH,  liG.  That  means  not  apart  of 
its  proceedings,  but  all  of  them;  and  what  more  siilemn  '^proceeding** 
can  a  house  take  than  that  of  complying  or  dispensing  witli  a  provision 
of  the  constitution  itself— a  provision  based  upon  a  profound  regnnl  for 
the  public  weal?  Unless  this  solemn  ^'proceeding"  appear  affinuatively 
upon  that  record  which  each  house  *'shall  keep,"  it  is  an  inevitable 
conclusion  of  law  that  the  proceeding,  never  took  place.  Here  tlie 
maxim  applies  in  all  itn  force,  ^^idem  est  non  esse  et  non  apparereJ"  The 
record  may,  perliaps,  upon  proper  allegations  of  fraud,  etc.,  be  im- 
peaclied  by  parol,  but  it  can  never  be  supplied  by  parol,  save  in  case  of 
loss  or  destruction,  nor  can  a  fact  of  which  written  or  record  evidence  is 
required  be  eked  out  by  a  presumption. 

But  it  was  not  pretended  even  in  argument,  that  the  bill  under  con- 
sideration was  read  on  three  several  days  in  the  House  of  Representii- 
tives.  It  was  not  so  read.  But  it  is  pretended  that  this  provision  of 
the  constitution  was  dispensed  with  in  that  house  by  the  requisite  four- 
fifths,  and  that  the  journal  shows  it.    This  we  deny. 

The  printed  House  journal  (wliich,  for  this  argument,  we  admit  to  be 
a  correct  copy  of  the  original  produced  in  court  upon  our  call)  shows 
that,  on  the  fifth  August,  L8GS,  a  quorum  of  only  52  out  of  101  mem  hern 
being  present  at  the  opening  (p.  IXJ),  Mr.  Morey,  of  Ouacliita,  gavcy^lo- 
tice  (p.  100)  of  a  bill  under  ttie  name  of  '*au  act  levying  a  spec-inl  tax 
to  provide  for  the  payment  of  the  past  due  interest  on  the  bonds  of  the 
State,  outstiindiug  warrants,  certificates  t>f  indebtedness,  and  Conven- 
tioQ  warrants."  According  to  the  routine  which  the  House  had  pre- 
scribed for  itself  by  its  own  rales,  nothing  more  could  have  been  done 
regarding  this  bill  on  that  day.  Their  rule  4')  (printed  House  Rulen) 
requiring  that  '^one  day's  notice,  at  least,  shall  be  given  of  the  intended 
motion  for  leave  to  bring  In  a  bill,  unless  two- thirds  of  the  House  allow 
otherwise,  on  motion  to  that  effect."  And  rule  44  provided  tliat  *'h]1 
bUls  before  the  House  shall  be  taken  np  and  acted  on  in  the  onler  in 
Vhich  they  are  numbered,  and  it  shall  be  the  duty  of  the  chief  clerk  to 
number  every  bill  in  its  regular  order  upon  its  first  reading.'* 

Here  were  two  obstacles,  in  the  House  rules,  to  Mr.  Morey^s  making 
any  further  progress  with  his  tax  billon  that  fifth  August,  1868.  But 
one  of  the  provisions  of  those  rules  (Rule  62)  was,  that  any  of  them 
could  be  ^^suspended^  by  a  vote  of  **two-thirds  of  the  members  present," 
The  CONSTITUTIONAL  provision,  requiring  three  several  readings  **on 
three  several  days,"  formed  no  part  of  the  eighty-two  House  Rules,  not 
even  being  alluded  to  in  any  one  of  them.  It  sprung  not  from  tlie 
members  of  the  General  Assembly,  but  from  their  masters.  It  towered 
immeasurably  above  them,  and  was  unchangeable  by  them.  It  could 
not  be  dispensed  with  but  by  ^^four-fifths  of  tJie  House  wliere  the  bill 
was  pending."  Their  own  little  rules  they  oould  amend,  modify,  sus- 
pend or  abolish  at  their  owb  sweet  will,  because  they  made  tliein,  and 
what  they  made  they  could  destroy.  But  here  was  mi  ovcr-niaAtering 
presence  which  could  not  be  escaped  by  any  snbteifuge.  It  was  not 
one  of  **the  rules  of  the  House"  to  be  dashed  aside  by  a  simple  vote  of 
two'thirds  of  tliose  present,  but  a  mandate  of  the  Consiitntion  that 
created  the  House,  stem,  unbending  and  supreme,  whicli  could  only  be 
''dispensed  with"  by  a  special  action  or  proceeding  respecting  itself 
alone,  a  proceeding  to  Which  **four-iiffchs  of  the  house  where  the  bill 
was  pending,"  instead  of  * 'two-thirds  of  the  members  present,"  must 
give  their  concurrence. 

This  indispensable  proceeding  was  never  had;  this  concurrence  was 
never  ^ven. 
The  inferenoe  that  it  toot,  ean  only  be  reached  by  bad  grammar  and 
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worse  logic,  by  presitmptionB  without  evidence,  and  by  argumeuta  that 
must  assume,  what  the  court  is  forbidden  to  assume,  that  the  houses 
comxM>sing  the  General  Assembly  are  incompetent,  by  lack  cf  int-elli- 
gence,  to  do  what  the  Constitution  commands  them  to  do,  ''keep  a  jour- 
nal of  their  proceedings." 

Let  us  now  examine  the  entry  upon  which  alone  the  Attorney  Grene- 
ral,  and  the  counsel  associated  witn  him  by  the  Grovemment,  rely.  It 
is  to  be  found  on  page  101  of  the  printed  House  Journal,  in  the  eutiies 
for  the  same  fifth  August,  1868,  the  very  day  of  the  first  **notice'*  of  the 
bill: 

**Mr.  Morey,  of  Ouachita,  under  a  suspension  of  the  rules,  offered  the 
following  bills,  which  passed  their  first  and  second  readings,  150  copies 
of  each  ordered  to  be  printed,  and  bills  referred  to  the  Committee  on 
Ways  and  Means,  as  follows: 

''House  bill  No.  10,  an  act  to  provide  means  necessary  for  the  relief  of 
the  treasury  of  the  State. 

"House  bill  No.  11,  an  act  levying  a  special  tax  to  provide  for  the  pay- 
ment of  the  past  due  interest  on  the  bonds  of  the  Statei  outstanding 
warrants,  certificates  of  indebtedness,  and  convention  warrants." 

According  to  grammatical  construction,  every  school  boy  who  has 
gone  through  the  smallest  treatise  upon  syntax  can  }>erceive  that  all 
that  was  done  here,  "under  a  suspension  of  the  rules,"  was  the  intro- 
duction or  "ofiering"  of  the  bill.  The  collocation  of  the  words,  the 
punctuation,  and  the  laws  of  composition  in  English,  that  noble  lan- 
guage in  which  the  legislative  proceedings  of  the  State  are  required  by 
the  Constitution,  art.  101),  to  be  promulgated  and  preserved,  all  point 
to  this  as  an  imavoidable  conclusion.  The  inference  is  irresistible  that 
the  bills  passed  tht)ir  first  and  second  readings,  wore  ordered  to  ho 
printed,  and  were  referred  to  the  Committee  on  Ways  and  Means,  with- 
out the  suspension  of  any  rules  whatever,  as  to  those  distinct  and  sub- 
sequent "proceedings." 

This  view  alone  would  seem  decisive  of  the  case. 

But  there  is  yet  another.  There  were  no  *'rules  of  tlio  IIous?"  re- 
quiring suspension  to  pass  the  first  and  second  readings,  to  order  to 
print,  or  to  refer  to  the  Committee  on  Ways  and  Means.  There  were 
two  rales  of  the  House,  one  requiring  the  notice  of  at  least  one  day 
previous  to  introduce  a  bill,  and  the  other  requiring  the  numbering  it, 
and  taking  it  up  in  its  order,  which  needed  suspension  by  two-thirds  of 
those  present  before  Mr.  Morey  could  move  a  step  in  getting  any  action 
of  the  House  on  that  day.  Tills  suspension,  and  this  suspension  alone, 
he  seems  to  have  sought  and  procured. 

But  "suspension  of  tlie  rules''  to  offer  a  bill,  of  course  meant  nothing 
but  suspension  of  "rules  of  the  House."  The  Constitution  is  too  ele- 
vated an  instrument  to  be  degraded  to  the  level  of  and  classed  among 
"the  rules  of  the  House,"  or  "the  rules"  simply.  The  basis  of  voting 
to  dispense  tnth  the  article  42  of  the  Constitution  is  a  different  basis  of 
voting  from  that  required  to  suspend  '*th«  rules,"  one  demanding  four- 
fifihs  of  the  JTousCf  and  the  other  two-thirds  of  the  members  present.  This 
suspension  of  the  ruleSj  and  this  dispensation  from  a  eonstitutional  pro- 
vision cannot  be  lumped  together,  or  tested  by  a  single  motion  and  vote. 
Each  regulation  stands  upon  its  own  distinct  and  separate  footing, 
different  in  source,  different  in  rank,  different  in  sanction,  different  in 
manner  of  suspension,  and  different  in  result  when  not  complied  with. 
And  so  we  find  them  treated  even  in  ^is  very  Journal.  At  page  8,  in 
the  third  day's  proceedings,  "Mr.  McMUlen,  of  Carroll,  moved  that  the 
rule  laid  down  in  the  42d  article  of  the  Constitution,  in  regard  to  the 
consideration  of  bills  and  joint  resolutiona  be  dispensed  with."  in  oi*der 
to  put  a  resolution  on  its  passage.  It  is  tnie,  this  was  before  the  House 
Rules  were  adopted.  But  long  afterwards,  and  after  these  proceedings 
upon  Mr.  Morey's  tax  bill,  to  wit,  on  the  nineteentii  of  August,  1868 — 
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the  same  Mr.  Morey  appears  to  have  recognized  tlie  immeuse  difference 
between  *^the  ndes"  and  eanstitutianal  pravishna.  For,  we  find  him,  on 
page  144  of  the  House  Jouinal,  thus  figaring: 

'*Mr.  Carr.  of  Orleans,  moved  that  Senate  bill  No.  70  be  taken  up. 

"Canried- 

''On  motion  of  Mr.  Carr,  of  Orleans,  the  reading  of  the  bill  in  detail 
was  dispensed  with. 

"The  bUl  was  passed  on  its  first  reading. 

'Qlr.  Morey  of  Ouachita,  moved  to  suspend  the  constitutional  rules 
to  place  Uie  biU  on  its  second  reading. 

''Rules  not  suspended." 

That  ''the  rules"  isAmply  meant  iJie  Hoiise  rulc8  is  illustrated  also  by 
the  following  entry,  to  be  found  at  page  97  of  the  House  Journal,  upon 
the  same  lifm  August,  1868: 

''Mr.  McVean,  of  Caddo,  moved  to  suspend  the  rules  in  order  to 
amend  rule  No.  34. 

"Carried. 

**And  then  offered  the  following  resolution,  which  was  adopted:  Re- 
aolved.  That  rule  34,  item  4,  shall  read  seven  members  instead  of  five." 

The  constitution  has  nothing  to  do  with  this.  ''Each  iionso  of  t'le 
General  Assembly  may  determine  the  rules  of  its  proceedings."  Con- 
stitution, art.  35.  But  there  was  one  solitary  House  rule  in  the  way  of 
Ur.  Carr,  the  Rule  G2,  which  provided  that  ''no  standing  rule  or  oi-der 
of  the  House  shall  be  rescinded  or  changed  wnth6ut  one  day^s  notice  be- 
ing given  of  the  motion  thereof.  Nor  sliall  any  rule  be  suspended  ex- 
cept by  a  vote  of  two-thirds  of  the  members  jiresent." 

It  is,  therefore,  so  clear  upon  the  record  that  the  article  42  of  the 
constitution  was  not  dispensed  witli  by  any  proceeding  at  all  in  the 
Honaey  that  it  becomes  unnecessary  to  i-efer  to  other  irregularities  in 
detail.  Were  it  important,  we  might  discuss  the  question  whether  the 
four- fifths  required  to  dispense  with  article  42  means  four-fifllis 
of  the  members  (who  were  hardly  ever  present  during  the  session) 
or  four-fifths  of  the  jj^wrum  accidentally  ])resent  at  the  moment;  we 
might  dwell  upon  the  unaccountable  change  in  the  number  of  the  bill 
from  11  to  111;  we  might  exi>ose  the  singular  proceedings  of  the  Senate, 
as  they  appear  in  the  printed  Senate  Journal  (page  1G4),  full  of  eccentri- 
cities that  are  quite  surprising  in  the  action  of  so  grave  a  body  upon  so 
grave  a  project.  But,  having  already  established  our  first  point  out  of 
the  journal  of  the  House,  we  must  basten  to  another  branch  of  the  case. 

This  tax  law  directly  contravenes  artiele  1 10  of  the  Constitution  of 
1868,  which  declares  that  '*no  retroactive  law  shall  be  passed.*' 

It  was  held  by  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Rhode  Island  v.  Massacnnsetts,  12  Peters  657,  that,  '*in  the  construc- 
tion of  the  ConstiiuHon  we  must  look  to  the  history  of  the  times,  and 
examine  the  state  of  tilings  existing  when  it  was  framed  and  adopted, 
to  ascertain  the  old  law,  the  mischief  and  the  remedy." 

The  Constitution  of  the  United  States  (art.  1,  sec.  10,)  only  prohibited 
a  State  firom  passing  *'any  bill  of  attainder,  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts." 

Here  was  no  express  prohibition  of  laws  divesting  vested  rights,  or 
of  retrospective  laws  in  general,  ex  post  fa^to  laws  having  a  settled 
technical  meaning  restricting  them  to  such  as  related  to  crimes  and 
penalties  only.  And  so  the  courts  of  the  United  States  held  that  they 
had  no  x>ower,  under  the  Constitution  of  the  United  States,  to  dcclai*e 
a  State  law  void  simply  because  it  divested  vested  rfghts,  or  because  it 
was  retrospective  in  its  character.  The  leading  case  upon  tliis  subject 
is  that  of  Satterlee  v.  Matthewson,  2  Peters  380.  On  page  413,  the 
^ipreme  Court  of  the  United  States  remarked:  ''If  the  efi'ect  of  tiie 
statute  in  question  be  not  to  impair  the  obligation  of  either  of  those 
contracts,  is  there  any  other  part  of  the  Constitution  of  the  United 
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States  to  which  it  is  repugnant?  It  is  9aid  to  he  retrospective.  Be  it  bo; 
but  retrospective  laws  which  do  not  impair  the  obligation  of  contracts, 
or  partake  of  the  character  of  ex  post  facto  hiws,  are  not  condemned  or 
forbidden  by  any  part  of  tbat  instrument.  •  •  •  •  • 
There  is  nothing  in  the  Constitution  of  the  United  States  which  forbids 
the  Legislature  of  a  State  to  exercise  judicial  fimctions.  «  «  • 
The  ol^ection,  however,  which  was  most  pressed  upon  the  court,  and 
relied  upon  by  the  counsel  for  the  plaintiff  in  error,  was,  that  the  effect 
of  the  act  was  to  divest  rights  which  were  vested  by  law  in  Satterlee. 
There  is  certainly  no  part  of  the  Constitution  of  the  United  States 
which  applies  to  a  State  law  of  this  description." 

This  case  was  followed  in  Watson  v.  Mercer,  8  JPeters  110,  where  ex 
post  facto  laws  were  held  to  relate  ''only  to  penal  and  criminal  proceed- 
ings  which  impose  punishments  or  forfeitures,  and  not  to  civil  proceed- 
ings which  affect  private  rights  retrospectively.'* 

Again,  in  the  great  case  of  the  Charles  River  Bridge  t^.  the  Warren 
Bridge,  11  Peters  5^9,  it  was  said:  ''It  is  well  settled  by  the  decisions 
of  this  court,  that  a  State  law  may  be  retrospecUve  in  its  eharacter,  and 
may  divest  vested  rights,  and  yet  not  violate  the  Constitution  of  the 
Umted  States,  unless  it  impairs  the  obligation  of  a  contract."  In  this 
case  the  terms  "retrospective"  and  "retroactive"  were  used  interchange- 
ably as  synonymous.  See  also,  to  a  similar  effect,  Bennett  v.  Boggs,  1 
Baldwin  74;  Bait.  &  Susa.  R.  R.  Co.  v.  Nesbit,  10  Howard  401;  Car- 
j)enter  v,  Penn,  17  Howard  456. 

The  Circuit  Courts  of  the  United  States,  sitting  in  different  States, 
conform  to  the  State  constitutions  in  regard  to  this  matter,  holding 
retroactive  laws  to  be  valid  in  States  where  they  are  not  constitutionally 
prohibited,  and  void  where  they  are  so  proliibited. 

Thus,  in  the  Society  for  the  Propagation  of  the  Gospel  v,  Wheeler,  2 
Gallison  139,  Story  J.  held  that  a  law  of  New  Hampshire,  relative  to 
the  recovery  for  their  improvements  by  evicted  tenants  of  real  estate, 
was  unconstitutional,  null  and  void,  because  a  clause  in  the  bill  of  rights 
of  the  constitution  of  New  Hampshire  denounced  certain  retrospective 
laws,  among  whicli  the  Judge  thought  this  law  to  be  included. 

But  in  Allen  v,  Birndy  and  May,  2  Paine's  C.  C.  Rep.  76,  the  United 
States  Circuit  Court  (Tliompscm,  J.)  enforced  a  statute  of  Vermont, 
precisely  similar  to  that  of  New  Hampsliire,  under  similar  circum- 
stances, holding  it  t^  be  valid  because  the  constitution  of  Vennont,  like 
that  of  the  United  States,  was  silent  upon  the  subject  of  retrospective 
laws. 

The  language  of  the  bill  of  rights  in  the  New  Hampshire  constitution 
was  this:  '* Article  XXIII.  Retrospective  laws  are  highly  iiyurious,  op- 
pressive and  unjust.  No  such  laws,  therefore,  should  be  made  either 
for  the  decision  of  civil  causes  or  the  punishment  of  offenses."  Under 
this  provision,  the  Superior  Coui-t  of  Judicature  of  New  Hampshire 
held,  very  properly,  that  *4n  order  to  bring  a  law  within  the  constitu- 
tional prohibtion  it  must  be  a  law  for  the  decision  of  a  civil  cause,  or  for 
thd  punishnient  of  an  offense.  All  retrospective  laws  are  not  within  the 
prohibition,  no twitli standing  the  general  terms  of  the  first  part  of  the 
article.  Tliey  may  be  made  for  the  mitigation  of  punishment."  Clark 
V.  Clark,  10  N.  II.  388,  referring  to  the  instructive  case  of  Woart  r. 
Winnick,  3  N.  H.  476. 

In  the  case  of  Boston  v,  Cummins,  16  Georgia  113,  the  Supreme  Court 
of  that  State  (Lumpkin,  J.)  said:  "But  neither  by  the  civil  law,  which 
is  the  basis  of  the  different  codes,  to  a  greater  or  less  extent,  of  all 
continental  communities,  nor  by  the  English  law,  from  which  our  sys- 
tem was  moi-e  directly  borrowed,  and  which  is  itself  much  more  indebted 
to  the  civil  law  than  the  jurists  of  that  country  have  ever  been  willing 
to  acknowledge,  has  the  right  to  pass  retrospective  acts  ever  been 
doubted.    And  it  is  a  matter  of  discretion  pretty  much  for  the  Legiida- 
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ture  (under  the  restrictious  of  tbe  fundamental  compact)  how  £ax  it  may 
be  expedient  to  enact  law>  of  thig  deacriptiou." 

So  in  California,  it  was  held  by  the  Su])reme  Court  of  that  State,  in 
Von  Schmidt  v.  Huntington,  1  California  G5,  tluit,  ^^as  a  general  rale  of 
statatory  intei  pivtation,  it  i8  undoubtedly  true  that  a  statute  should  be 
constnieil  to  opentte  upon  the  future,  and  not  upon  the  past;  but,  with 
the  exception  of  those  eases  whieh  eome  tcUhin  the  purvieu  of  prohibitory 
ckmees  «»  State  constiUUi(ms  or  in  ike  Constitution  of  the  unitei  Statetf 
we  know  of  no  case  in  which  it  is  not  competent  for  a  State  Legislature 
to  give  a  statute  a  retroactive  effect;  and  it  is  the  very  scope  and  object 
of  the  statue  of  twenty-eighth  February  to  provide  for  the  decision  upon 
appeal  of  cases  which  liad  been  tried  previous  to  its  passage.''  Because 
tiiere  was  no  clause  in  tlie  constitution  of  Caliibruia  forbidding  retroac- 
tive laws,  that  act  was  held  valid. 

In  the  constitution  of  Pennsylvania,  also,  there  was  no  express  pro- 
hibitiou  against  retroactive  legislation.  Yet,  one  of  the  ablest  judges 
that  ever  sat  in  tluit  State  seems  to  have  regretted  that  their  coiu*ts 
had  not  taken  a  stand  against  it,  as  prohibited  by  implication..  In 
G-reenough  v.  Greenough,  11  Penu.  State  Kep.  p.  495,  Chief  Justice 
Gibson  said: 

''All  ex  post  faetolax^s  are  arbitrary;  and  it  is  to  be  regretted  that  the 
constitutional  prohibition  of  them  has  been  restricted  tolawsfor|)eita/- 
ties  and  puttish^netits.  In  amoral  or  political  aspect,  an  invasion  of  the 
right  of  property  is  as  ui^ust  as  an  invasion  of  the  right  of  personal 
security.  Bat  retroactive  legislation  began,  and  has  been  continued, 
because  the  judiciary  has  thought  itself  too  weak,  because  it  has 
neither  the  patronage  nor  tlie  prestige  necessary  to  sustain  it  against  the 
antagonism  of  the  Legislature  and  the  bar.  Yet,  had  it  taken  its  stand 
on  the  rampart  of  the  Constitution  at  the  outset,  there  is  some  little  rea- 
son to  think  it  might  have  held  its  ground." 

Noble  words,  and  full  of  warning  as  to  the  course  proper  to  be  pursued 
by  the  judiciary  here,  in  this,  the  first  case  arising  under  a  new  cousti- 
t4itioual  provision  in  Louisiana! 

On  account  of  sucli  experienced  mischiefs,  and  of  judicial  lamenta- 
tions like  these  over  the  absence  of  an  express  constitutional  restraint 
upon  retroactive  legi^hition,  some  States  m  the  Union  previous  to  the 
chaiigo  in  Louisiana,  had  i'elt  and  acted  upon  the  necessity  of  snch  a 
textual  proliibition  iu  their  fundamental  laws. 

In  Ohio,  for  instance,  under  tlie  constitution  of  1802,  there  was  no 
such  inhibition.  x\n(L  the  Supreme  Court  of  that  State,  in  many  cases, 
while  recognizing  the  impropriety  of  such  legislation  in  general,  yet 
held  that  they  had  no  power  to  supply  the  omission  in  their  organic 
law,  by  coiistL-uction.  In  1851,  a  new  constitution  was  there  adopted, 
oxpi-essly  prohibiting  retrospective  laws.  While  the  Supreme  Court  of 
Ohio  ndiiered  to  their  old  decisions  as  to  hiws  passed  under  the  old 
coustitntiou,  they  expit^ssod  their  satisfaction  that  all  such  legislation 
in  futiu'c  would  bo  iuoi>erative  and  void.  In  the  Trustees  of  Cuyahoga 
Falls  V.  McCaughey,  2  Ohio  (N.  S.)  154,  d€;cided  in  1853,  they  said:  '<We 
do  not  favor  retrospective  laws,  and  think  they  were  wisely  prohibited  by 
the  new  constitution  y  but  they  were  frequently  sustained  imdcr  the  for- 
mer constitution,  and  have  also  been  sustained  by  the  highest  courts  of 
other  Stiitcs  and  by  the  Supremo  Court  of  the  United  States."  And 
again,  in  Archeson  v.  Miller,  2  Ohio  (N.  S.)  207,  they  said:  "But  even 
if  the  Btatnto  had  changed  the  law,  wo  could  not  say  that  it  came  in 
Goniiict  with  the  constitution  then  in  existence.  Retrospective  laws  of 
tliis  kind  have  frequently  been  passed,  and  havo  been  decided  by  our 
owu  as  well  as  other  courts  to  l>o  valid,  in  the  absence  of  any  specific  con* 
tUlalioual  prohibition,^^ 

And  iu  Butler  v.  City  of  Toledo,  5  Ohio  (X.  S.)  225,  it  was  lield  tliat 
(^  r^troaclivo  assessment,  to  complete  a  deficiency  for  paving  streets. 
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having  been  levied  under  the  ConsUiution  of  1802,  would  Btand,  Intdmat- 
ing  that  no  Bucli  thing  could  take  place  under  the  new  Constitution, 
which  forbade  retroactive  laws. 

Following  the  lead  of  the  Supreme  Court  of  the  United  States,  whidi 
finding  no  clause  in  the  United  States  Constitution  inhibiting  the  States 
from  passing  retroactive  laws  eo  naminef  decided  therefore  that  the 
court  could  not  supply  such  a  prohibition  by  implication;  the  several 
State  tribunals,  where  their  State  Constitutions  contained  no  such  ex- 
press prohibition,  declined  to  supply  it. 

And  it  was  precisely  upon  this  ground  that  the  case  of  Municipality 
No.  1  V.  Wheeler  and  Blake,  10  Ann.  745,  was  decided.  "However  re- 
pugnant to  logic  and  sound  policy  they  may  be,  retrospective  laws,  tii 
cti^u  matters,  do  not  violate  the  Constitution,  unless  they  tend  to  divest 
vested  rights  or  to  impair  the  obligation  of  contracts,  neither  of  which 
can  be  predicated  of  the  act  in  question." 

By  refeiring  to  the  Louisiana  Constitution  of  1852,  then  in  existence, 
it  will  be  found  that  there  was  no  prohibition  against  retroactive  legis- 
lation, any  more  than  there  is  in  the  Constitution  of  the  United  States. 
This  decision  of  Wheeler  and  Blake's  case  was  followed  in  CordevioUe's 
case^  13  Ann.  268;  Poutz'  case,  14  Ann.  853,  and  Locke's  case,  in  14 
Ann.  854,  which  last  case  was  correctly  aflElrmed  by  the  Supreme  Court 
of  the  United  States  upon  writ  of  error,  as  reported  in  4  Wallace  172. 

But  the  oft  repeated  regrets  of  judges  over  tlieir  inability  to  prevent 
the  obvious  injustice  of  retrospective  legislation  generally,  combined 
with  the  mischiefs  consequent  upon  such  legislation,  at  last  produced 
their  effect  here  in  Louisiana,  as  they  had  already  done  in  Ohio  and 
some  other  States. 

Indeed,  it  is  probable  that  this  very  decision  of  Wheeler  &  Blake's 
case,  and  those  decisions  wliich  followed  in  its  wake,  impelled  the 
framers  of  the  Constitution  of  1864  to  revise  article  105  of  the  Constitu- 
*tion  of  1852  by  simply  inserting  the  two  words  *'or  retroactive"  after 
the  words  ex  post  facto,  making  the  article  109  of  the  Constitution  of 
1864  to  read  thus:  "No  ex  post  facto  or  retroactive  law,  nor  any  law  im- 

E airing  the  obligation  of  contracts,  shall  be  passed,  nor  vested  rights 
e  divested,  unless  for  purposes  of  public  utility,  and  for  adequate  com- 
pensation previously  made."  This  article  is  preserved  totidem  verbis  in 
article  110  of  the  present  Constitution  of  1868,  and  this  is  the  first  case 
in  which  this  important  and  controlling  innovation  upon  the  old  Con- 
stitutions of  1812,  1845,  and  1852  has  been  brought  forward  as  the  basis 
of  judicial  action.  The  change  was  obviously  made  to  piaevent  the 
possibility  of  any  more  such  decisions  as  the  court  was  compelled  to 
make  in  Wheeler  &  Blake's  case.  If  this  provision  had  existed  in  the 
Constitution  of  1852,  that  case  would  certainly  have  been  decided  the 
other  way  by  that  bench  unanimously.  As  it  was,  even  without  any 
constitutional  prohibition,  such  is  the  odium  of  this  species  of  legisla- 
tion, that  the  court  hesitated  long  over  the  case,  and  one  of  the  judges 
(Mr.  Justice  Buchanan)  dissented  at  last  in  a  very  earnest  opinion. 

That  case  was  a  most  peculiar  one  in  its  features,  and  it  was  not 
tainted  with  the  reproach  of  injustice  that  this  is,  as  the  court  will  per- 
ceive by  reading  the  whole  of  the  migoxity  opinion. 

All  but  that  portion  which  held  that  retroactive  legislation  was  not 
forbidden  by  the  Constitution,  was  obiter  simply,  not  even  binding  on 
the  court  tliat  uttered  it.  Those  remarks  vindicating  the  law  * 'from  the 
odium  of  iiyustice"  were  occasioned  by  the  dissent  in  the  court,  were 
not  material  to  the  judgment,  and  are  not  to  be  taken  as  essential  doc- 
trine of  the  case.  The  law  passed  upon  there  was  ''not  strictly  retro- 
spective," because  it  was  remedial  merely ;  the  tax  then  in  question 
had  been  prospectively  laid  and  almost  all  of  it  collected  and  expended, 
so  that  the  effect  of  disturbing  it  would  lead  to  great  inequality  and  in- 
justice. 
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The  short  opinion  of  Mr.  Justice  Field,  in  Locke  r.  New  Orleans,  4 
Wallace,  172,  was  evidently  iMined  upon  the  minority  opinion  in  Wheeler 
&  Blake's  case,  10  Aiumal,  although  the  latter  case  is  not  alluded  to. 
An  obiter  expre^wion  is  quoted  from  it  almost  verbatim,  but  so  separated 
from  tlie  explanatory  reuinrks  which  followed  as  to  convey  an  erroneous 
opinion  of  its  meaning.  The  question  whether  the  law  was  retrospec- 
tive or  not  was  not  liefore  the  Supreme  Ccmi-t.  of  the  United  States  at 
all,  as  the  only  point  tliat  court  could  review  by  wiit  of  error  to  a  State 
court  was,  whether  the  Constitutiou  of  the  Uuit^ul  St4ites  was  infringed, 
and  it  was  correctly  held  tluit  it  was  not,  because  that  instniment  did 
not  forbid  ratroactive  laws  at  all. 

If  tlie  Legislature  can  taxuimn  an  assessment  made  the  year  previous 
and  with  a  view  to  the  taxes  of  that  year,  it  can  do  so  upon  an  assess- 
ment of  two  years  previous;  upon  one  of  three  years;  upon  one  of  four 
years;  upon  one  of  ten  yeai-s  ago ;  tliat  is,  upon  an  ante  Mlum  assess- 
ment, including  slaves!  Who  shall  draw  the  liucT  The  Constitution 
cb-aws  it  clearly  and  unmistakably.  You  shall  not  ret  react  at  all.  Your 
legislation  levying  tax(«  and  pi-oviding  aKKessmeuts  according  to  which 
taxes  shall  be  distributed,  like  all  oti.  .  legislation,  shall  be  proepecUve 
only.  You  shall  so  act  iu  imposing  future  taxes,  which  alone  you  have 
power  to  impose,  as  1o  provide  a  just  measure  of  the  value  of  every 
tax-pay er^s  property  for  tiie  ye4ir  in  wliich  that  tax  is  to  be  laid.  If 
yon  depai't  from  this  plain  rule,  all  must  be  lett  to  the  wild  caprice,  and 
greed,  and  passion,  am  I  savagery  of  party  domination,  and  the  boasted 
Constitutiou  is  iiiderd  ''a  parchment  lie/' 

By  virtue  of  the  change  in  our  State  Constitution  expressly  inhibit- 
ing, for  the  futiu'e,  all  retroactive  UiW9^  the  doctiiue  announced  as  the 
true  one,  on  ]>rijiciple,  in  MichomVs  cum*,  6  Ann.  010,  has  become  a  con- 
stitutional and  imiierative  doctrine,  which  cannot  now  be  violated  by 
the  Legislature  without  aifccting  tlieir  acts  with  absolute  nullity.  '^The 
power  to  lay  and  collect  taxes  has  ev«^r  l>een  understood  to  operate 
pros)H'Ctively;  and  never  ivtrospcctively,  as  contended.  If  the  council 
could  legally  U\x  for  a  year  bnck,  we  sec  no  reason  to  prevent  them 
from  doing  so  for  any  numbers  of  year.  Such  has  never  been  the  in- 
terpretation of  a  power  to  lay  and  collect  taxes  either  by  the  Legisla- 
ture or  political  coqmrations  actiug  untler  its  authority .'' 

The  law  in  question  comes  i)re('isely  within  the  detinition  of  Worces- 
ter: Retroactive,  '^  Acting  backward,  or  vpon  Boinethituj  poet  or  pre- 
ceding,^ 

llie  last  question  presented  by  our  iivj unction  i.^,  whether  the  Act 
No.  114  (Sess.  Acts  IdGS)  does  not  infringe  that  claii**'^  of  the  Constitu- 
tion in  article  118,  which  declares:  *^ Taxation  shall  bo  equal  and 
uniform  throughout  the  State )  all  jiroperty  sliall  be  taxed  in  proportion 
to  its  value,  to  be  ascertained  as  directed  by  law.'^ 

Our  remarks  under  this  head  will  fuither  illustrate  and  strengthen 
onr  previous  position,  that  the  tax  law  in  question  is  retroactive  in  its 
character ;  and  the  interdict  against  retroactive  laws  in  the  new  Consti- 
tution also  powerfully  reinforces  this  our  third  position. 

Property  is  essentially  inconstant  in  value.  It  fluctuates  from  year 
to  year.  Some  descriptions  of  property  are  rising  in  value,  while  others 
are  fidling.  Notably  has  this  been  the  cose  during  the  past  few  years, 
marked  as  they  have  been  by  the  most  sudden  and  exti-aordinary  con- 
vulsions, civil  and  x>olitical.  Sugar  plantations  this  ^ear  are  often  ap- 
praised at  more  than  twice  the  valuation  of  18G7,  while  cotton  lands  in 
many  parts  of  the  State,  have  scarcely  risen  at  all.  Some  persons  have 
made  mrtunes  in  the  last  year,  while  others  have  lost  them. 

Not  onlv  does  property  fluctuate  in  value,  but  it  is  constantly  passing 
from  hand  to  hand.  No  man's  estate  is  in  precisely  the  same  condition 
as  to  its  elements  and  valuation  in  1868  that  it  was  in  1867.  And  these 
changes  of  ownership  and  estimation  are  so  groat,  irom  last  year  to  this  aa 


88  SUPREME  COURT  OF  LOUISIANA, 


Henry  Frellsen  y.  F.  C.  MbIumi.  Tut  CoIlMtor. 


to  make  it  impossible  for  a  tax  levied  on  the  twenty-nint^  day  of  Septem- 
ber of  the  year  1868,  to  operate  equally^  uniformly  and  in  proportion  to 
value  throughout  the  State,  by  levying  it  at  a  rate  of  one  per  cent,  upon 
an  assessment  made  in  the  spring  and  summer  of  the  year  1867.  In 
tiie  first  place,  each  tax  payer  was  assessed  in  the  year  1867  only  upon 
the  property  he  then  owned.  Many  persons  then  owning  property 
parted  with  it  entirely  before  the  assessment  for  1868  was  begun  or  this 
tax  thought  of.  Many  who  owned  no  property  when  the  assessment  of 
1867  was  made,  have  acquired  large  estates  since  then,  and  before  the 
new  tax  was  levied.  Large  numbers  of  speculators  have  been  buying 
up  property  in  this  State  since  the  assessment  of  1867.  These  last  will 
escape  any  taxation  at  all  under  the  retroactive  law  in  question,  wliile 
those  who  have  lost  all  or  part  of  the  property  assessed  as  theirs  in 
1867  will  have  to  pay  now  a  tax  of  1868  upon  property  they  ceased  to 
own  before  the  dawn  of  the  year  1868,  and  long  before  the  tax  was 
imposed.  Numerous  individuals  who  were  assessed  in  1867  on  lands 
and  houses  then  standing  in  their  names,  but  encumbered  with  mort- 
gages and  other  liabilities,  were  obliged  to  suffer  those  lands  and  houses 
to  be  sold  before  the  tax  of  the  twenty-ninth  September,  1868,  was 
ever  dreamed  of;  and  yet,  if  tlie  law  be  valid,  they  must  be  held  bound 
to  pay  this  new  tax,  while  those  who  acquired  the  same  estates,  x>er- 
haps  at  forced  sales,  even  befo're  the  year  1863,  will  escape  scot  free !  Is 
this  the  equality  and  uniformity  demanded  by  the  Constitution  t  Is  this 
prosi^ective,  and  not  retroactive  legislation,  which  produces  such  re- 
sults? Or  is  it  not  rather  tlio  most  unequal,  retrospective,  odious  and 
unconstitutioual  system  of  taxation  that  the  wit  of  man  could  invent  T 

It  may  be  said  that  these  changes  in  ow^nership  and  valuation  are  ^o- 
ing  on  all  the  time,  and  so  that  no  assessment  whatever  will  be  altogether 
fair,  even  if  made  after  the  tax  be  levied.  To  a  certain  extent,  the  re- 
mark is  just.  Absolute  equality  and  uniformity  are  unattainable,  and 
Judges  do  not  sit  to  enforce  Utopian  or  impracticable  theories. 

But  it  is  the  duty  of  Judges  to  compel  the  Legislature  to  conform,  aa 
closely  as  is  practicable,  to  the  positive  injunctions  of  that  Constitution 
wliich  is  the  measure  of  its  authority  and  the  sole  source  of  its  power. 
*  And  it  is  practicable,  and  most  reasonable  and  proper  besides,  that  an 
assessment  of  property  should  follow  the  act  levying  the  tax,  or  at  least 
immediately  precede  its  attempted  collection.  It  is  feaAible,  just  and 
positively  necessary,  tliat  the  tax  and  the  assessment,  which  is  the  basis 
of  the  tax,  should  be  contemporaneous,  that  is,  in  the  same  year.  The 
taxes  of  1867  and  the  assessment  of  1867  should  go  together;  the  taxes 
of  1868  and  the  assessment  of  1868  cannot  be  constitutionally  divorced. 
It  is  not  true  that  when  this  special  one  per  cent,  tax  of  September  29, 
1868,  was  ready  for  collection,  the  assessment  of  1867  was  the  "last 
assessment."  The  assessment  of  1868  had  been  made  and  completed, 
if  the  assessors  did  their  legal  duty,  before  a  single  demand  was  made 
of  any  tax  payer  for  this  extraordinary  tax.  If  it  had  not  been  quite 
completed  when  the  law  was  approved,  it  was  equally  the  duty  of  the 
Legislature  levying  a  tax  in  September,  1868,  to  levy  it  according  t»  that 
assessment  of  1868  (wliich  had  begun  in  the  spring,  continued  through 
the  summer,  and  was  then  nearly,  if  not  quite  completed),  so  soon  as  it 
should  be  co^iipleted,  or  it  was  their  duty  to  order  a  new  assessment 
with  direct  reference  to  this  '^special  tax."  They  had  no  more  constitu- 
tional power  to  refer  the  basis  of  this  tax  back  to  the  assessment  of 
1867  than  they  had  to  that  of  1860. 

If  we  once  depart  from  the  simple  and  obvious  rule  that  taxes  and 
assessment  should  be  contemporaneous,  or  that  the  assessment  should 
follow  the  levy  and  precede  tne  collection  of  each  tax,  where  shall  we 
stop  t  What  is  the  gauge  by  which  the  court  can  determine  that  an  act 
levying  a  tax  upon  an  assessment  roll  over  a  year  is  valid,  while  one 
levying  it  on  an  assessment  roll  ten  years  old  is  invalid  t    Each  year 
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■mrt  bear  its  own  burdens,  and  not  those  of  others.  The  nAsessment 
of  1867  was  made  for  the  taxes  of  1867  alone,  and  has  nothing  to  do  with 
those  of  1868.  The  taxes  of  the  year  1867  cannot  be  levied  in  the  year 
1868.  The  assessment  of  1867  cannot  fomi  any  just  criterion  for  niak- 
isga  tax  laid  late  in  1868  equal  and  uniform,  and  proiK>rtionatc  to  the 
Talne  of  aU  taxable  property  throughout  the  State.  As  a  more  jnst 
criterion  could  obviously  be  had  in  the  assessment  of  1868,  or  even  a 
ipecial  new  ai^sessment,  the  court  will  not  hesitate  to  condemn  such  a 
violation  of  constitutional  requirements  in  the  exercise  of  the  taxing 
power. 

These  Tiew.si  are  fiirtificd  by  the  concluding  phrase  of  the  second 
ffarase  in  the  ai-ticle  under  discussion :  ^^All  properti/  shall  he  taxed  in 
proportion  to  il9  ralue,  to  be  ascertained  as  directed  by  law,'*'*  Here  is  no 
provision  for  taxing  property  according  to  a  value  that  it  may  have  had 
at  some  bygone  time;  but  a  direction  ^at  it  shall  be  taxed  according  to 
itR  ralnej  which  would  naturally  mean  according  to  its  value  at  the  date 
ef  ike  lev^  of  the  tax,  or  at  the  very  least,  according  to  its  value  in  that 
ftar;  and  this  view  is  confirmed  by  the  expressions,  "to  te  ascertained,'* 
implying  a  future  assessment,  and  "as  directed  by  law,"  not  by  a  retro- 
active law,  for  the  same  Constitution  expressly  forbids  such  n  law,  but 
by  a  law  that  shall  be  prospective  in  its  oi>eration,  or  at  least  based  upon 
eontemporau<'outt  proceedings. 

For  these  reasons,  we  submit  that  it  is  not  now  competent  for  the 
law-makers  of  Louisiana  to  tax  backwards,  or  to  assess  backwards. 
The  supreme  law  forbids  it,  and  forbids  this  special  tax  act  as  it  now 
iftandftj  in  terms  too  plain  to  be  mistaken,  evaded,  or  disobeyed. 


ACGUMENT  FOR  THE  StATB. 

This  ease  involves  the  constitutionality  of  the  act  of  the  Le^slature 
of  Louisiana,  approved  twenty-ninth  of  September,  1868,  entitled  "An 
act  levying  a  special  tax  to  provide  for  the  payment  of  the  past  due 
interest  on  the  bonds  of  the  State,  outstanding  warrants,  cei-tificates  of  * 
indebtedness  and  Convention  warrants."  Plaintiff,  who  is  a  tax  payer, 
obtained  an  ii^jimction  against  the  defendant,  a  State  tax  collector,  re- 
rtmining  him  from  collecting  the  amount  levied  upon  plaintiff  by  the 
statute  aforesaid.  The  injunction  was  made  perpetual  by  the  court 
below,  upon  the  ground  that  the  law  in  question  is  unconstitutional. 
Fram  this  judgment  the  State  of  Louisiana — the  real  defendant — has 
appealed.  This  cause  involves  the  decision  of  a  number  of  other  cases 
sdll  pending  in  the  courts  below. 

The  case  at  bar  suggests  the  consideration  of  two  general  principles 
of  eonstitntional  law: 

Firgt — ^What  limit  is  there  to  the  power  of  the  Legislature  to  levy 
and  eollect  taxes  t  • 

Se^md — How  fiur  will  this  tribunal  go  in  declaring  a  law  enacted 
and  duly  promulgated,  to  be  unconstitutional  and  void? 

The  power  of  taxation  is  inherent  in  all  government's.  It  has  no 
limit  but  in  the  will  of  the  sovereign  power.  In  an  unlimited  mon- 
ardiy  the  king  may  tax,  may  even  confiscated  In  a  republic,  where  the 
people  are  sovereign,  they  vest  in  their  governmental  agents  that  i!> 
herent  eovereign  power  of  taxation,  limited  only  by  their  expressed 
and  unquestionable  wHl,  which  can  be  found  nowhere  but  in  the  con- 
sdtation  of  the  State.  "The  power  o^  taxing  the  people  and  their 
property,"  aays  Chief  Justice  Marshall,  '-is  essential  to  the  very  ex- 
isleiioe  of  government-^  and  may  be  legitimately  exercised  on  the  ob- 
jects to  which  it  is  applicable  to  the  utmost  extent  to  which  tlie  gov- 
CTimfint  may  ehooae  to  earry  it.    The  only  security  against  the  abuse 
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is  found  in  the  Btructure  of  the  goYemment  itself.  In  imposing  a  tax 
the  Legislature  acts  upon  its  constituents.  This  is  in  general  a  snflfl- 
oient  security  against  erroneous  and  oppressive  taxation." 

'^The  people  of  a  State,  therefore,  give  to  their  government  a  i-ight 
of  taxing  themselves  and  their  property,  and  as  the  exigencies  of  gov- 
ernment cannot  be  limited,  they  prescribe  no  limits  to  the  exercise  of 
this  right,  resting  confideutly  on  the  interest  of  the  legislator,  and  on 
the  influence  of  the  constituents  over  their  representatives  to  guard 
them  against  its  abuse."  McCulloch  v.  the  State  of  Maryland,  4  Wheu- 
ton,  p.  428.  A  late  writer  up6n  constitutional  limitations,  says,  ^^The 
authority  to  impose  taxes  is  one  so  unlimited  in  form  and  so  searching  in 
extent,  that  the  courts  scarcely  venture  to  declare  that  it  is  subject  to 
any  restriction  whatever,  except  such  as  rests  in  the  discretion  of  the 
authority  that  exercises  it.  It  reaches  to  every  trade  and  occupation ;  to 
every  object  of  industry,  use  and  enjoyment ;  to  every  species  of  pos- 
session ;  and  it  imposes  a  burden  which,  in  case  of  failure  to  discharge 
it,  may  be  followed  by  seizure  and  sale  or  confiscation  of  property.  No 
attribute  of  sovereignty  is  more  prevading  and  at  no  point  does  the 
power  of  the  ^vemment  affect  more  constantly  and  intimateljr  all  the 
relations  of  life  than  through  this  x>ower."  Cooley^s  Constitutional 
Limitations,  page  479. 

*'Taxes  are  defined  to  be  burdens  or  charges  imposed  by  the  legisla- 
tive iK>wer  of  a  State  upon  persons  or  property  to  raise  money  for  pub- 
lic purposes."    BlackwelPs  Tax  Titles,  1864,  p.  1. 

Alexander  Hamilton  says: 

''The  conclusion  is  that  there  must  be  interwoven  in  the  frame  of  the 
government  a  general  power  of  taxation  in  one  shape  or  another. 

'*  Money  is,  with  propriety,  considered  the  vital  principle  of  the  body 
politic,  as  that  which  sustains  its  life  and  motion,  and  enables  it  to  per- 
form its  most  essential  function. 

*•  A  complete  power,  therefore,  to  procure  a  regular  and  adequate 
supply  of  revenue,  as  far  as  the  resources  of  the  community  will 
X>ermit,  may  be  regarded  as  an  indispensable  ingredient  in  every  con- 
stitution. 

^Trom  a  deficiency  in  this  particular,  one  of  two  evils  must  ensue : 
either  the  people  must  be  subjected  to  continual  plunder,  as  a  substi- 
tute for  a  more  eligible  mode  of  supplying  the  public  wants,  or  the 
^vernment  must  sink  into  a  fatal  atrophy,  and  in  a  shoi*t  course  of 
time,  perish."    The  Federalist,  No.  30,  p.  142,  original  edition. 

And  again,  the  same  enlightened  statesman  says : 

'^It  conducts  us  to  this  psUpable  truth,  that  a  power  to  lay  and  collect 
taxes,  must  be  a  power  to  pass  all  laws  neoe89ary  and  proper  to  call  it 
into  effect."    The  Federalist,  No.  33. 

In  the  year  1868,  the  government  of  our  State  was  in  dire  need  of 
funds.  Previous  Legislatures  had  refused  to  enforce  the  collection  of 
back  taxes,  but  had  not  scruples  to  contract  a  vast  floating  debt  to 
leave  as  a  legacy  to  the  i^rcseut  government.  There  was  no  money  to 
jiay  the  current  expenses,  and  the  bonds  of  the  State  were  gradually- 
becoming  as  worthless  as  tlie  Continental  currency  after  the  Revolution, 
for  want  of  paynient  of  their  coupons.  The  Legislature  acted  prompt- 
ly, yet  with  no  undue  haste.  The  law  whose  constitutiomdity  is  now 
questioned  was  passed — an  act  demanded  by  the  exigencies  of  the  mo- 
ment, and  framed  with  regard  to  the  best  interests  of  the  State.  This 
court  is  now  asked  to  annul  this  law  for  some  fancied  violation  of  the 
constitution. 

We  are  told  that  Legislatures  are  ''creations  of  tlie  Constitution ; 
they  owe  their  existence  to  the  Constitution;  they  derive  their  power 
from  the  Constitution ;"  that  ''if  a  legislative  act  oppugns  a  constitu- 
tional principle  the  former  must  give  wav  and  be  rcijected  on  score  of 
repugnance,"  and  that  '4n  suoh  case  it  will  be  the  duty  of  the  court  to 
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adiwre  to  the  CoiiBtitation  and  to  declare  the  act  null  and  Toid.'' 
Plaintiff's  biiefy  pp.  3  and  4.    These  axioms  are  unquestioned. 

But  '*ihe  Constitation  should  be  liberally  construed  in  upholding  the 
eonstitatioDality  of  statutes."  The  People  v.  Board  of  Supervisors  of 
OBnge,  27  Barbour  N.  Y.,  p.  575. 

^'^Ine  soYeieign  law-making  power  of  the  State  is  entitled  to  at  least 
ts  strong  a  presumption  in  favor  of  the  validity  of  its  acts  as  a  criminal 
m  trial  in  &kvor  of  his  innocence."  lb.  See  Cochran  v.  Van  Surley,  20 
WendeU  365 ;  People  v.  Fisher,  24  Wendell  215. 

^'If  an  act  of  Congress  admits  of  two  interpretations,  one  of  which 
brings  it  within,  and  the  other  presses  it  beyond,  their  constitutional 
aathority,  the  judiciary  will  adopt  the  former  construct  iou,  because  a 
presomption  ought  never  to  be  indulged  that  Congi-ess  meant  to  exer- 
cise or  usurp  any  unconstitutional  authority,  unless  that  conclusion  is 
fon^d  nxM>n  the  court  by  language  altogether  uuauibignous."  United 
i^tates  17.  Combs,  12  Peters  72. 

This  same  principle  applies  to  the  legislation  of  the  seveml  States. 

''The  Supreme  Court,"  it  has  been  lield  by  tliis  court,  '^as  the  guar- 
dian of  the  constitutional  rights  of  the  iicoplc,  is  authorized  to  pronounce 
on  the  constitutionality  of  the  acts  of  the  two  otIu;r  dejuirtnieuts  of  gov- 
ernment; but  no  act  of  ei titer  wilt  be  pronounced  unconstitutional  untesi 
mani/esUjf  80^  and  the  incompatUnliiy  with  the  constitution  must  be  evident,^^ 
3 M.  12  and  553 ;  3  N.  S.  472;  4  N.  S.  1^^ ;  5  li.  3S:i ;  8  An.  Mi. 

This  court  recently  reaffirmed  tliis  doctrine  in  the  case  of  the  State  r. 
Volkman. 

From  these  authorities  it  clearly  results  that  the  iK>wer  of  the  Legisla- 
ture to  lay  and  collect  taxes  is  only  limited  by  the  Constitution,  and 
that  the  court  will  always  presulne  that  the  statute  is  not  violative  of 
constitutional  provisions,  and  will  refuse  to  annul  a  legislative  net  unless 
its  conflict  with  the  fundamental  law  is  manifest  beyond  doubt. 

It  is  maintained  by  the  plaintiff  in  injunction  that  the  act  of  Septem- 
ber 29, 1868,  is  unconstitutional. 

First. — ^Because  it  was  not  passed  with  the  formalities  prc«scribed  by 
article  42  of  the  Constitution. 

Second. — Because  it  is  retroactive. 

Third. — ^Because  the  tax  is  not  equal  and  uniform. 

In  proceeding  to  consider  the  first  objection  to  the  Act  No.  114,  vix : 
that  It  was  not  passed  with  the  forms  and  solemnities  required  by  the 
Constitation  of  Louisiana  of  1868,  we  are  met  at  the  threshold  with  the 
important  question  as  to  whether  this  Court  will  feel  itself  authorized 
to  go  back  of  an  enrolled  and  duly  authenticated  and  promulgated 
statute,  to  examine  the  journals  of  the  Legislature  in  order  to  ascertain 
if  tiie  law  was  properly  passed.  The  decisions  throughout  the  Union 
establish  the  doctrine  that  courts  cannot  take  judicial  notice  of  the 
journals  of  the  Legislature  in  order  to  impeach  a  statute  upon  grounds 
of  informality  in  its  passage. 

By  the  common  law,  the  acts  of  Parliament  import  absolute  verity. 
Comyn  Dig.  Title  Parliament.  There  is  no  common  law  in  this  coun- 
try conflicting  with  this  principle,  nor  does  the  Federal  Constitutiou  in 
SDV  way  change  the  rule  of  the  common  law.  Laws  of  Congress  requu^ 
Bo'proof,  and  they  are  considered  of  such  authority  that  no  evidence  is 
allowed  to  contradict  them.  All  statutes  of  Louisiana  are  signed  by 
the  Speaker  of  the  House  of  Bepresentatives,  and  by  the  President  of 
the  S^ate,  and  by  the  Governor,  unless  vetoed.  Tliey  are  then  requir- 
ed to  be  laspt  by  the  Secretary  of  State.  Articles  66  and  68,  Constitu- 
tion 1868.  When  an  act  has  been  passed,  thus  signed,  deposited  and 
recorded,  it  has  absolute  authenticity  and  validity.  But  it  is  said 
fay  plaintiff's  counsel — ^Brief,  p.  9. — ^that  the  Constitution  requires  thajb 
^eaeh  house  shall  keep  and  publish  weekly  a  journal  of  its  procee4- 
ings ;''  and  they  suggest  that  these  are  intended  to  remain  as  pioof  of 
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the  proper  or  improper  enactment  of  a  Btatnte.  Bat  the  jonmals  are 
nowhere  made  evidence  for  any  purpose.  The  object  of  requiring  the 
honees  to  keep  a  journal,  is  stated  by  Judge  Story  to  be,  ^*To  ensure 
publicity  to  the  proceedings  of  the  Legislature,  and  a  corresponding 
responsibility  of  the  members  to  their  respective  constituents."  ii 
Story  Comm.  on  Const.,  $  838.  And  not  to  furnish  evidence  by  which 
the  passage  of  the  acts  of  the  Legislature  may  be  called  into  question, 
and  the  acts  themselves  nullified. 

This  question  was  reviewed  and  decided  by  the  Supreme  Court  of 
Mississippi  in  1856,  in  the  case  of  Green  v.  Weller  ei  al.  32  Mississippi 
Rep.  p.  650.  The  court  said :  *'The  record  of  a  public  act  of  the  Legis- 
lature of  this  State  is  the  enrolled  bill,  clotiied  with  the  solemnities 
required  by  the  Constitution,  and  filed  in  the  office  of  Hie  Secretary 
of  State.  The  signatures  of  the  presiding  officers  of  the  two  houses, 
and  of  the  Governor,  is  required  in  attestation;  that  the  bill  was  passed 
in  due  form.  This  implies  the  power  to  determine  whether  the  act  haa 
l)een  passed  in  conformity  to  the  requisites  of  the  'Constitution,  and  a 
memorial  of  it  is  required  to  be  made  in  order  that  it  may  stand  as  a 
record  of  the  authenticity  and  validity  of  the  act.  No  other  record  of 
the  act  is  required  to  be  kept,  and  of  necessity  it  must  have  been  in- 
tended that  tiie  act  so  sanctioned  and  required  to  be  preserved,  shall 
constitute  a  record,  with  the  incidents  appertaining  to  such  a  record  at 
common  law,  importing  absolute  verity,  which  no  evidence  is  allowed 
to  contradict,  and  a  compliance  with  the  forms  necessary  to  its  validity, 
It  stands  upon  the  same  footing  as  the  record  of  a  court  of  justice, 
and  every  matter  abjudicated  becomes  a  part  of  the  record  which 
thenceforth  proves  itself  without  referring  to  the  evidence  on  which 
it  has  been  acgndged.  •  •  •  And  the  facts  implied  by  such  a  record 
could  no  more  be  contradicted,  than  could  it  be  shown  that  a  judgment 
of  this  court,  which  appeared  by  the  record  to  be  rendered  by  the  whole 
court,  was,  in  truth,  rendei-ed  by  but  one  member  of  the  court,  or  that 
a  formal  judgment  of  an  inferior  court  was  rendered  without  evidence." 
32  Miss.  'Rep.  p.  650. 

In  the  case  of  the  Pacific  Railroad  v,  the  Governor,  23  Missouri 
Reports,  p.  353,  the  Supreme  Court  of  that  State  decided  that  the  viUid- 
ity  of  an  enrolled  statute,  duly  authenticated,  could  not  be  impeached 
by  the  journals  showing  a  departure  from  the  forms  prescribea  by  the 
Constitution.  The  organ  of  the  court  in  that  case — a  case  in  which  this 
question  was  ably  and  fiilly  discussed  and  reviewed — ^used  the  follow- 
ing remarkable  language:  ^^When  we  reflect  on  the  manner  in  which 
the  joitruals  are  made  up,  and  the  rank  of  the  officers  to  which  that 
duty  is  entrusted,  how  startling  must  the  proposition  be  that  all  our 
statute  laws  depend  for  their  vaudity  on  the  journals  of  the  two  houses 
of  the  General  Assembly,  showing  that  all  the  forms  required  by  the 
Constitution  to  be  observed  in  the  enactment  have  been  complied  with, 
llie  required  forms  may  be  observed  and  the  clerks  may  &il  to  make 
the  necessary  or  correct  entry.  If  the  journals  had  been  designed 
as  the  evidence  in  the  last  resort,  that  the  laws  were  con^tn- 
tionally  passed,  would  not  some  method  have  been  adopted  by  which 
gix^ter  care  would  have  been  exacted  in  entering  the  proceedings  of 
the  two  houses  t  Would  the  task  of  making  them  have  been  entnuted 
to  a  single  clerk,  with  the  x>ower  in  the  houses  to  dispense  with  their 
i-eading  oven  should  there  be  a  rule  requiring  them  to  be  read — a  mat- 
ter, however,  about  which  the  Constitution  and  laws  are  silent  t "  23 
Mo.  353. 

A  clause  in  the  Constitution  of  New  York  requires  the  assent  of  two*- 
thirds  of  the  members  elected  to  each  branch  of  the  Legiriature  to  pass 
a  certain  class  of  laws.  A  statute  of  the  State  provides  that  no  such 
law  shall  be  deemed  to  have  so  passed  unless  it  affirmatively  appear 
to  have  been  so  passed  upon  the  enrolled  bill  by  certificate  of  the  presid- 
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ing  officers;  thus  clearly  showing  thnt  the  journals  were  not  of  bu£9- 
eient  authority  to  establisn  such  an  important  fict.  It  was  under  this 
provision  that  the  case  of  the  People  v  Purdy,  2  Hill  31,  relied  on  by 
the  counsel  for  plaintiflEs — ^and  other  cases,  arose  in  the  State.  It  was 
keld  that  the  court  might  inspect  the  ike  enrolled  bill  in  the  office  of  the 
Secretary  of  State.  The  Supitoie  Court  of  Missouri,  in  the  case  al- 
ready cited,  carefully  reviewed  these  cases,  and  held  that  they  had  no 
bearing  upon  the  issue  now  made.  They  stated :  '*In  our  investiga- 
tion  we  have  not  met  with  a  single  case  in  which  the  courts  have  looked 
behind  tlie  statute  roll  in  order  to -determine  whether  in  passing  a  law, 
the  members  of  the  Legislature  conformed  their  conduct  to  the  rules 
directed  by  the  Constitution  to  be  observed  in  framing  laws.'^  Pacific 
Railroad  Company  v.  Governor,  23  Mo.  353. 

But  the  case  of  The  People  v.  DevUn,  decided  in  1865  by  the  Court  of 
Appeals  of  the  State  of  New  York,  6  Tiffany  33  N.  Y.  Rep.  p.  269,  com- 
pletely overthrow's  the  authority  of  the  Purdy  case,  if  it  ever  had  any 
application  to  tlie  question  now  before  this  court,  and  finally  puts  at 
rest  this  disputed  question.  *^I  am  of  opinion,*'  says  the  court,  ''tiiat  the 
legislative  journals  were  not  legitimate  evidence  to  impeach  the  statute 
produced.  They  are  not  made  evidence  by  the  Constitution ;  they  are 
not  made  so  by  the  statute ;  they  were  never  made  so  at  common  law.'' 

But  if  the  court  should  deem  itself  authorized  to  look  further  than 
the  law  itself  to  ascertain  whether  the  provisions  of  article  42  of  the 
Constitution  were  complied  with  in  the  passage  of  the  law  No.  114, 
tlien  it  will  be  found  that  the  journals  of  the  House  disclose  no  inform - 
*  ality  in  its  enactment,  but  show  affirmatively  that  the  requirements  of 
the  constitution  were  observed. 

It  will  not  be  denied  that  this  article  42  is  intended,  and  only  intend- 
ed to  guard  against  hasty  legislation.  Let  us  trace  this  law  in  its  pas- 
sage turough  the  two  houses,  and  it  will  be  seen  that  it  was  enacted  in 
accopdance  with  the  spirit  of  that  constitutional  safeguard,  and  only 
after  the  most  ample  consideration  and  free  discussion. 

On  the  thirty -fourth  day  of  the  session,  August  5,  Mr.  Morey,  of 
Outvchita,  offered  in  the  house  two  bills,  under  a  suspension  6f  the  rules^ 
which  passed  their  first  and  second  readings,  150  copies  ordered  to  be 
printed,  and  both  were  referred  to  the  Conunittee  on  Ways  and  Means. 
The  first  of  these  was  House  bill  110 — erroneously  printed  House  bill 
No.  10 — ^'An  Act  to  provide  means  necessary  to  the  i^elief  of  the  State." 
The  second  was  House  bill  111 — en*oneously  printed  No.  11 — *'An  Act 
levying  a  special  tax  to  provide  for  the  payment  of  the  past  duo  in- 
terest on  the  bonds  of  the  State,  outstanding  warrants,  certificates  of 
indebtedness,  and  Convention  wantints."    See  House  journal,  p.  101 . 

On  the  forty- third  day  of  the  session,  August  17,  the  Committee  on 
Ways  and  Means  reported  on  House  bill  No.  Ill,  and  recommended 
that  House^  bill  No.  lOii  be  ado^ited  as  a  substitute.  The  House  tlien 
agreed  to  consider  the  bill  in  Committee  of  the  Whole.     House  journal, 

p.  m. 

On  the  forty -fourth  day,  August  16,  the  House  considered  the  bill  111 
in  connection  with  five  otJier  proposed  finance  bills.  ''After  a  lengthy 
debate,"  the  €(»uimittee  rose,  I'eported  progress,  and  asked  leave  to  sit 
again.     House  journal,  p.  136. 

On  the  forty-eighth  day  of  the  session,  August  23,  the  Committee  of 
the  Whole  again  considered  the  bill  in  same  connection,  rose  and  re- 
poited  progress.    House  journal,  p.  158. 

On  the  fifty-third  day,  August  28,  tlie  bill  was  once  more  considered 
in  Committee  of  the  Whole,  when,  in  the  language  of  the  journal, 
'^After  a  protracted  and  liMigtliy  discussion,  the  C4>mmittee  rose,"  and 
rc|M)rted  progress.     House  journal,  p.  174. 

Ou  tlie  fifty -fourth  dii.v,  August  21),  the  Committee  of  the  Whole 
again  * 'discussed  the  merits  of  the  bill,  rose,  and  through  its  chairman 
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recommended  its  passage.''    An  attempt  was  then  made  to  suspend  the 
rules,  which  failed.    Journal,  p.  178. 

On  the  fifty-sixth  day,  September  1,  the  bill  passed  its  third  reading. 
House  jouiT^al,  p.  184. 

It  will  be  thus  seen  that  in  the  House  the  bill  was  pending  for  twen- 
ty-two days,  and  was  discussed,  in  Committee  of  the  Whole,  upon  four 
different  days. 

The  bill  reached  the  Senate  on  the  fifby-sixth  day  of  the  session  of 
the  Senate.  September  2.    Senate  journal,  p.  148. 

On  the  fifty-seventh  day — September  d^the  bill  came  u^  on  its  first 
reading,  and  under  a  suspension  of  the  rules  passed  its  second  reading 
and  referred  to  the  Committee  on  Finance.    Senate  journal,  p.  149. 

On  the  fifty-ninth  day — September  5 — ^the  committee  reported  favor- 
ably.   Senate  journal,  page  154. 

On  the  sixty-second  day — September  9 — ^the  roles  were  su8i>ended 
and  the  bill  taken  up  out  of  its  order,  section  by  section,  and  finally 
adopted  under  a  suspension  of  the  rules.  Senate  journal,  jMiges  164 
and  165. 

On  the  sixty-fourth  day  of  the  House  session — September  10 — the  bill 
was  returned  from  the  Senate  with  an  amendment.  House  journal,  p. 
209. 

On  the  sixty-seventh  day,  September  15,  the  bill  came  up  on  the  con- 
sideration of  the  amendment,  and  action  postponed  until  Wednesday. 
This  was  Monday.    House  journal,  p.  215. 

On  the  sixty-ninth  day,  September  17,  the  bill  was  taken  up  with  the 
amendment ;  the  House  refused  to  concur,  and  a  notice  was  ordered  to 
be  sent  to  the  Senat^.    House  journal,  p.  221. 

On  the  sixty-ninth  day  of  the  Senate  session,  September  17,  the  Sen- 
ate was  notified  of  the  refusal  of  the  House  to  concur.  Senate  journal, 
p.  X81. 

On  the  same  day  the  Senate  receded  from  its  amendment,  and  the  bill 
became  a  law  subject  to  the  approval  of  the  Governor,  wnich  was  ob- 
tained on  the  twenty-ninth  day  of  September,  just  fifty-four  days  after 
its  introduction  in  the  House. 

It  wks  contended  in  the  court  below  that  the  constitutional  rule  re- 
quired a  bin  to  be  read  three  several  days,  unless  four-fifths  of  the  house 
in  which  the  bill  is  pending,  suspend  the  rule,  and  that  this  provision 
contemplated  the  action  ot  four-fifths  of  aU  the  members  elected.  It  is 
presumed  that  this  interpretation  will  not  be  seriousljj^  insisted  upon  in 
this  court.  The  same  article  No.  42,  reads:  '^No  bill  shall  have  the 
force  of  law  until  on  three  several  days,  it  be  read  in  each  house  of  the 
General  Assembly."  Certainly  a  house  qualified  to  hear  the  bill  read  is 
a  quorum.  It  is  impossible  reasonably  to  give  the  word  two  different 
significations  in  the  same  clause.  The  Senate  of  the  United  States, 
seventh  July,  1856,  decided  that  two-thirds  of  a  quorum  only  were 
requisite  to  pass  a  bill  over  the  President's  veto,  and  not  two-thirds  of 
the  whole  Senate.  9  Law  Reports  quoted  by  Paschal,  p.  93;  see  Cush- 
ing's  Law  of  Legislative  Assemblies,  i  2387 }  Story  on  we  Constitution, 
^  891^  1  Kent  249,  note  6.  The  question  came  up  in  the  Senate  of 
Louisiana  in  1846,  as  to  what  was  meant  by  two-thirds  of  the  Senate. 
It  was  decided  without  division  to  mean  two-thirds  of  the  members 

g resent.  See  journal  of  1846-47.  p.  40.  The  rules  adopted  by  that 
ody  have  remained  with  few  clianges  until  this  day.  The  present 
rules  specifically  declare  that  four-fifths  of  the  members  present  may 
direct  the  passage  of  a  bill  through  more  than  one  reading  the  same 
day.  Senate  Kule  3d,  1863.  It  has  been  tiie  interpretation  of  the 
House  of  Bepresentatives  of  the  Legislature  of  Louisiana.  See  House 
journal  1850,  pp.  155  and  166. 

But  this  question  is  not  without  judicial  authority.  In  the  case  of 
Green  v.  Weller,  32  Miss.,  before  cited,  the  iK>int  was  clearly  presented 
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and  decided.  The  act  in  qnestion  in  that  case  was  a  statute  proposing 
an  amendment  to  the  constitution  of  the  State.  It  was  held  that  when 
the  constitution  provided  that  such  a  bill  should  be  passed  by  two- 
thirds  of  each  houac,  the  bill  could  be  passed  by  two- thirds  of  a  duly 
coD8titute«l  quorum.    32  Miss.  p.  682. 

But  it  is  eontende4l  that  the  entry  on  page  101  of  the  House  journal, 
vhidi  states  that  ''Mr.  Morey,  of  Ouachita,  under  a  suspension  of  the 
roles,  offered  tlie  following  bills,  wliich  passed  their  first  and  second 
readu^  150  copies  of  each  ordered  to  be  printed,  and  bills  referred  to 
the  Committee  on  Ways  and  Means^'  does  not,  *' according  to  gram- 
matical construction,"  show  that  the  Constitutional  rule  was  disx)ensed 
vith. 

It  is  not  urged  by  the  counsel  for  the  plaintiffs  that  there  was  any 
other  infomlality  than  that  alleged  to  liave  occuiTed  on  the  day  when 
the  bill  was  introduced  by  Mr.  More}-,  as  just  stat^nl. 

Notwithstanding  the  hypercritical  coiniuents  of  the  counsel  on  the 
other  side  upon  tlie  graniinatical  construction,  punctuation  and  com- 
position of  this  clause  of  the  journcol,  it  is  clear  from  the  whole  para- 
graph, and  the  correlation  of  its  members,  that  the  House  intended  to 
!«4»end  all  the  rules  that  it  was  necessary  to  suspend,  in  order  to  do 
what  it  did,  L  e.,  get  the  bill  before  the  House  and  pass  it  through  its 
first  and  second  readings.  The  counsel  contenfl  that  the  only  thing 
that  was  done  here  under  a  suspension  of  the  rules,  was  the  introduction 
or  offering  of  the  bill. 

In  order  to  offer  a  bill,  it  was  necessary  to  suspend  onlt/  one  rule — 
rale  43,  of  the  IIoiisp,  which  siiys:  '^One  day^s  notice  at  least  shall  be 
«iTen  of  an  intended  motion  to  bring  in  a  bill,  unless  two- thirds  of  the 
House  allow  otherwise  on  motion  to  that  effect.^'  It  was  not  neces- 
nrjto  snsi>pnd  the  Ibrty -fourth  rule  of  the  House,  which  says:  *'A11 
bills  he/ore  the  House  shall  be  taken  up  and  acted  on  in  the  order  in 
which  they  are  numbered;  and  it  shall  be  the  dut}^  of  the  chief  clerk 
to  number  every  bill  in  its  regular  order  vpon  its  first  reading. ^^  Now, 
a  bill  cannot  be  b^ore  the  House  until  after  it  is  offered ;  and  it  cannot 
be  numbered  antU  it  is  before  the  House,  for  the  clerk  is  not  to  num- 
ber it,  until  it  is  put  upon  its  first  reading.  The  journal  says  that  Mr. 
Horey  moved  ^'a  «us]>ension  of  the  rules, "^  not  rule,  in  the  singular  (as 
it  would  have  been  had  he  desired  merelt/  to  offer  the  bill)  but  rules,  in 
the  plural.  The  susi>ension  of  these  rules  was  had  in  order  that  the 
bin  might  be  passed  through  the  first  and  second  readings  and  be  re- 
ferred. 

To  do  thisy  it  was  necessary  to  suspend  not  only  House  rule  43  by  a 
two-Uurds  vote,  but  also  to  suspend  the  constitutional  rule,  article  42, 
by  a  fourth-fifths  vote.  As  the  record  does  not  show  that  there  was  any 
opposition  to  the  suspension  of  the  rules,  it  is  but  fair  to  presume  that 
the  vote  was  unanimous;  at  all  events  no  evidence  aliunde  has  been 
offered  to  show  that  there  was  less  than  a  four-fifths  vote. 

The  clerk  of  this  House,  it  seems  by  glancing  tlirough  the  journal, 
had  a  formula  for  recording  the  thing  done  at  this  time,  viz:  the  pre- 
aentsfion  of  a  bUl  without  previous  notice,  and  the  passage  of  it  to  a 
Kcond  zeadini^  in  order  to  get  it  before  a  committee  to  be  considered 
and  reported  upon.  Thus,  on  page  25,  we  read,  ^'  under  a  suspension 
of  the  rules,  the  following  bill,  offered  by  Mr.  Carr,  of  Orleans,  went 
throngh  its  first  and  second  readings  and  was  referred  to  the  Committee 
on  Education ;"  and  so  on  pages  52,  53, 108,  144,  and  148  we  find  like 
oitries.  Now,  to  say  that  these  bills  did  not  pass  their  first  and  second 
leadings,  is  to  strike  with  nullity  nearly  every  measure  adopted  by  the 
li^;iBlatnre,  and  charge  the  House  with  trifling.  These  minutes  were 
approved,  and  the  bills  so  introduced  and  passed  to  their  third  reading 
were  sabseqnently  acted  upon  accordingly.  A  plea  of  bad  grammar 
vOl  haidly  vitiate  laws  so  enacted.    We  must  conclude  that  that  was 
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done  which  was  evidently  to  be  done,  and  which  a  fair  interpretation 
of  the  minutea  diHclose  was  done. 

The  objection  that  the  act  No.  114  is  retrospective  is  nnfounded.  It 
does  not  partake  of  the  cliaractoristics  of  a  retrospective  statute  in  tlie 
constitational  sense  .in  which  the  word  is  used,  nor  even  is  it  retroac- 
tive in  the  ordinary  meaning  of  the  term. 

The  counsel  for  plaintiffs,  in  tlielr  brief,  have  cited  an  incontrovertible 
array  of  authorities  to  establish  the  doctrine  that,  when  there  is  no 
constitutional  inhibition,  the  Legislature  may  pass  retrospective  laws ; 
but  that  they  cannot  do  so  if  prohibited  by  the  Constitution.  They 
have  not,  however,  i-efeiTed  to  the  decision  of  a  single  court,  nor  to  the 
language  of  even  one  elementary  writer  to  sustain  the  allegation  that  a 
statute  levying  a  tax  based  upon  the  last  and  only  extant  assessment 
roll  of  the  State  is  open  to  the  objection  of  being  retrospective.  We 
have  nothyig  to  do  with  the  wisdom  of  prohibiting  the  passage  of 
retrospective  laws;  they  are  unconstitutional,  null  and  void,  and 
our  only  inquiry  is  to  know  whether  the  statute  in  question  is  such  a 
law. 

All  laws  that  *'look  backwards"  or  "act  backwards"  are  not  retro- 
spective within  the  meaning  of  the  Constitution.  Such.nn  interpre- 
tation would  annul  every  statute  relating  to  a  condition  of  facts  exist- 
ing prior  to  its  passage.  A  retrospective  law  is  something  moi*e. 
''Laws  are  deemed  retrospective,  and  within  the  constitiitioual  pro- 
hibition, which  by  retrospective  operation,  destroy  or  impair  vested 
rights,  or  rights  to  do  cei-tain  actions,  or  possess  certain  things,  ac- 
cording to  the  laws  of  the  land."  De  Cordova  v.  The  City  of  Galves- 
ton, 4  Texas.  479.  Chancellor  Kent,  in  the  case  of  Dash  v.  Van 
Kleeck,  7  Jonnson's  Repoits  477,  in  considering  retrospective  laws, 
speaks  of  them  as  laws  impairing  previously  acqmred  civil  rights.  The 
Tennessee  Constitution  proliibits  retrospective  legislation.  In  the  case 
of  Townsend  v.  Townsend  and  others,  reported  in  1  Peck's  Tenn. 
Reports,  p.  1,  the  Supreme  Court  of  that  State  says:  "We  liave  viewed 
with  earnest  attention  the  Bill  of  Rights,  sexstion  20,  and  have  con- 
sidered the  inconveniences  which  any  one  interpretation  will  produce, 
and  have  finally  settled  down  in  this  opinion,  that  the  word  retrospec- 
tive, as  in  the  North  Carolina  and  Maryland  Constitutions  it  is  followed 
by  explanatory  words,  so  here  it  is  explained  by  the  words  which  im- 
mediately follow:  ''or  law  impairing  the  obligation  of  contracts/'  and 
that  the  whole  clause,  and  both  sentences  taken  together  mean,  that 
no  retrospective  law  which  impairs  the  obligation  of  contracts,  nor  any 
other  law  which  impairs  their  obligation,  shall  be  made,  the  latter 
words  relating  equally  to  both  the  preceding  substances,  and  therefore 
that  the  term  retrospective  alone,  without  the  explanatory  words,  can 
have  no  influence  in  this  discussion.*'    Peck*s  Tenn.  Rep.,  p.  16. 

We  gather  from  these  authorities,  as  well  as  from  those  cited  in 
plaintiff's  brief  and  the  written  opinion  of  the  jud^e  below,  that  the 
term  retrospective^  as  used  in  article  110  of  the  Constitution)  has  a  very 
restrained  meaning. 

A  law  may  **  retrospect"  and  "retroact"  ever  so  much  and  it  will  not 
be  imconstitutional  unless  it  interferes  with  some  civil  right  arising  Oat 
of  past  transactions. 

1  Kent  Com.  455  and  456— note,  authorities  cited;  11  Peters,  539 
and  540;  1  Peck's  Tenn.  Rep.,  17;  2  Peters,  413;  8  Peters,  110;  7 
Johnson,  455 — et  seq.y  citing  PuJBTendorif  Droit  de  la  Nat.  L.  1 C.  6,  sec.  6; 
also,  a  Bay.  S.  C.  R.,  170;  3  Dall.,  386;  3  Story,  Com.  Const.,  266; 
Eastman's  Dig.  Maine  Reports,  161,  and  cases  cited;  Wonetr.  Win- 
nick,  3  N.  H.  481 ;  Clark  v.  Clark,  10  N.  H.  386;  1  How.  Miss.  R.  183; 
1  Engl.  Ark.  R.  491. 

But  it  is  abundantly  established  by  an  unbroken  series  of  decisions, 
both  in  this  State  and  in  our  sister  States,  that  laws  which  impose 
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taxes  npoB  assessments,  made  prior  to  the  passage  of  such  laws,  are  in 
no  sense  retroactive. 

hi  the  case  of  the  Police  Jury  of  St.  Mai-y  v.  HaiTi«,  *^tlie  action  was 
based  upon  an  ordinance  of  the  police  jui-y  of  the  pail^li,  ]>a8sed  in  the 
month  of  October,  1852,  by  which  a  t^ix  of  three  per  cent,  was  levied  on 
the  landed  estate,  as  expressed  [assessed]  in  the  tax  roll  of  the  year, 
1851."  One  objection  **to  the  payment  of  this  tax  in  the  answer  and 
urged  in  argument,''  was,  that  '^  the  assessment  ought  not  to  have  been 
iiMle  npon  the  tax  roll  of  1851."  It  is  thus  disposed  of  by  the  couit : 
""On  the  second  point,  viz :  tliat  the  assessment  was  illegal  because  the 
ax  roll  of  the  ^ear  1851  was  taken  as  the  basis  of  the  same,  it  may  be 
olwerved  that  tliere  is  notliiug  in  tlie  record  to  show  that  the  assess- 
Dent  roll  of  the  year  1852  had  been  completed.  In  the  absence  of  any 
allegation  and  proof  to  tlie  contrary,  it  is  but  fair  to  presume  that  the 
police  jury  took  the  last  assessment  roll  as  the  one  upon  which  to  levy 
the  tax."     St.  Mairy  v.  Harris,  10  Ann.  677,  678. 

hi  the  case  of  Municipality  No.  1 1?.  Wheeler  &  Blake,  the  defendants 
were  sued  for  a  tax  on  an  assessed  capital  of  $20,000  for  the  year  1849, 
hnposed  by  an  oi-dinance  of  the  municipality,  approved  nineteenth 
Mtrch,  1851.  On  the  seventh  of  February,  1850,  the  Legislature  passed 
a  law  empowering  the  municipalities  of  New  Orleans  to  levy  taxes  ou 
capital  on  the  assessment  rolls  of  1848  and  1849.  The  defendants  con- 
traded  that  the  act  of  1850,  as  well  as  the  ordinance  in  pursuance 
thereof,  was  unconstitutional  and  void.  The  court  said:  '^The  statute 
is  said  to  be  unconstitutional,  because  it  is  retroactive  in  its  operation. 
It  is  not  an  ex  post  facto  law,  as  it  has  no  relation  to  crimes  and  i)enaltio8. 
Artide  8,  of  the  Ci\il  C'ode,  which  is  the  creature  of  the  legislative 
power,  cannot  control  the  power  that  created  it.  However  repugnant 
to  logic  and  sound  policy  they  may  be,  retrospective  laws  iu  civil  mat- 
ters do  not  violate  the  constitution,  unless  they  tend  to  divest  vested 
ri^ts,  or  to  impair  the  obligation  of  contracts.  *  *  But  the  law  ten- 
dor  eonslderalion  does  not  seem  to  he  obnoxious  to  severe  censure.  It  is  not, 
ttridclj/  speaking^  a  retrospective  law.  It  authorises  tlis  future  imposition 
ewi  collection  of  a  tax  according  to  a  past  assessment '  This  was  icithin 
the  l^islative  power,  *  •  •  The  act  does  not  involve  the  exercise  of  a 
judicial  function.  It  provides  for  the  passage  of  a  new  ordhmnce.  The 
point  ruled  in  ilie  case  of  Municipalitg  Jfo,  3  v.  Miclioudj  6  Ann.  605,  has 
mo  t^^UcaUon  to  the  present  case.  The  municipality,  tliere,  attempted  with- 
out ang  legislative  autlMrisation,  to  revive  hack  taxes  which  h€ui  been  re- 
mitted, 1  Municipality  v.  Wheeler ,  10  Ann.  746. 

In  tiie  case  of  the  city  of  New  Orleans  v.  Cordeviolle  &  Lacroix,  the 
defendants  were  sued  for  taxes  imposed  under  the  same  law  and  ordin- 
ance reviewed  by  the  Supreme  Court  in  the  case  of  Wheeler  &  Blake. 
The  counsel  for  the  defendants  was  the  judge  a  quo  in  this  case.  But 
the  court  said :  '*This  case  is  identical  with  that  of  Municipality  No.  1 
r.  Wheeler  &  Blake.  The  constitutionality  and  legality  of  the  law  and 
ordinance  imposing  the  tax  were  fully  discussed  and  determined  in  that 
ease.*'    13  Ann.  268. 

In  the  case  of  New  Orleans  v.  P.  D.  Pontc,  the  Supremo  Court  was 
called  nx>on  again  to  review  the  decision  in  the  case  of  Wheeler  & 
Ijlake,  and  said:  '*In  the  case  of  the  city  of  New  Orleans  v.  Cordeviolle 
&  LacroiXy.ld  Ann.  268,  the  same  iK>int  was  decided  in  the  same  way, 
the  Court  observing  that  the  constitutionality  and  legality  of  the  law 
■od  ordinance  imposing  the  tax  in  question,  had  been  fully  discussed 
ia  ihe  previous  case  of  Municipality  No.  1  v.  Wheeler  &  Blake.''  And 
the  Court  proceeded  to  add,  witlx  evident  symptoms  of  impatience:  '  ^This 
is  the  fourth  Ume  tJiat  we  are  called  upon  to  detenniue  the  point  of 
the  legality  and  constitutionality  of  what  is  termed  tlie  retroactive  taxa- 
tion by  the  eity  of  New  Orleans^  under  the  provisions  of  the  act  of 

13 
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Febroflj^y.  1850.    The  doctrine  of  stare  d^sisis  flndfl  in  this  instance  its 
applicability."    14  Ann.  8^. 

Once  more,  in  the  case  of  the  City  of  New  Orleans  v,  Samnel  Locke, 
one  of  the  counsel  for  the  plaintiffs  in  this  suit  was  of  counsel  for  Mr. 
Locke,  and  urged,  with  other  defense,  the  same  objections  to  the  statute 
which  had  been  so  often  before  rejected  by  the  court,  and  they  were 
supported  in  an  argument  of  great  length,  carefully  prepared.  There 
was  judgment,  however,  in  favor  of  the  plaintiff,  amiming  the  decision 
in  the  case  of  Poutz,  14  Ann.  854. 

But  the  defendant  was  still  dissatisfied  with  the  decision  of  our  couits 
upon  this  iK)int,  and  by  writ  of  error,  carried  the  case  to  Wasliington. 
Tnere  the  Supreme  Court  of  the  United  States  fully  adopted  the  decis- 
ion of  our  State  Supreme  Court,  and,  noticing  the  defense  relied  on, 
say:  ''There  was  nothing  in  the  i>osition  taken  which  entitled  it  to  con- 
siaeration.  In  the  first  place,  thiB  act  was  not  sidject  to  the  imputation  of 
l>eing  retrospective.  It  did  not  operate  tipon  the  past  or  deprive  the  part'if 
of  any  vested  rights.  It  simply  authorize,  the  imposition  of  a  tax  acconU 
ing  to  a  previous  assessment  In  the  second  place,  even  if  the  law  had 
been  strictly  retrospective,  it  would  not  have  been  within  the  constitu- 
tional inhibition.*'    Locke  v.  New  Orleans,  4  Wallace  173. 

Surely  these  decisions  of  the  Supreme  Court  of  the  State  of  Louisiana 
thus  distinctly  and  unequivocally  sustained  by  the  Supreme  Court  of 
the  United  States,  constitute  a  barrier  of  legal  authority  against  the 
plaintiffs,  which  this  court  would  be  very  slow  to  overleap..  They  es- 
tablish that  a  tax,  imposed  according  to  a  previous  assessment,  is  not 
retrospective. 

But  this  principle  of  law,  so  manifestly  consonant  to  reason,  does  not 
rest  upon  the  support  of  merely  these  authorities. 

The  same  doctrine  has  been  adhered  to  in  repeated  decisions  of  our 
own  State,  sustaining  other  taxes  levied  like  this  ux>on  anterior  assesi}- 
ment  rolls. 

In  the  case  of  the  City  of  New  Orleans  t^.  Tlie  Southern  Bank,  suit  waB 
brought  to  recover  of  the  defendants  a  tax  assessed  upon  tlie  capital  of 
the  corporation.  The  statute  of  twentieth  March,  1856,  clearly  authorized 
the  assessment  of  tn^es  upon  the  capital  of  the  bank.  The  city  did 
not  avail  itself  of  tliis  right  of  taxation,  however,  until  the  twenty- 
third  February,  1857,  when  an  ordinance  was  passed  levying  a  tax  '^on 
the  tableau  of  assessment  made  by  the  State  Assessors  for  the  year 
1856.''  On  the  nineteenth  March,  1857,  the  Legislature  exempted  from 
municipal  taxation  all  capital  employed  in  free  banking  from  and  after 
that  date.  The  collection  of  the  tax  sued  for  was  resisted  with  much 
ability  and  determination.  Among  other  objections  it  was  urged  that  ^Hhe 
assessment  is  the  basis  of  the  tax  as  to  its  imposition,  and  must  be  in  strict 
conformity  to  law,  otherwise  it  is  void  and  of  no  effect."  The  law  then 
requii-ed  the  assessment  rolls  to  be  delivered  on  the  first  October,  to  the 
Board  of  Supervisors,  who  were  to  examine,  equalize  and  connect  the 
valuations.  After  this  supervision,  the  rolls  were  to  be  delivered  to 
tlie  tax  collectors,  on  the  lirst  Monday  of  December  of  each  year.  In 
the  assessment  made  under  these  laws,  the  capital  of  the  banks  had 
been  omitted  -,  and  a  supplemental  assessment  was  made  in  December 
which  embraced  tlie  capital  of  the  bank.  The  court  sustained  the  tax 
imposed  anterior  to  the  law  of  the  nineteenth  March,  exempting  the 
banks  from  taxation.  It  said,  ''the  law  and  Constitution  require  taxa- 
tion to  be  equal  and  uniform,  and  by  the  seventy-fourth  section  it  is 
provided  tliat  if  lots,  part  of  lots,  squares,  or  other  property  be  omitted 
in  the  assessment  of  one  or  more  years,  the  same,  wnen  discovered, 
sluUl  be  assessed  for  the  years  during  which  it  was  omitted,  and  for  the 
ciUTent  year.  Thus  the  validity  of  a  tax  levied  in  1857  upon  the 
assessment  rolls  of  1856,  was  sustained  even  after  those  rolls  had  been 
amended  by  a  supplemental  asaeasment  made  subsequent  to  the  com- 
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pletion  of  the  regular  assessment  rolls^  and  the  Court  overruled  the 
objection  which  is  reproduced  in  this  case  by  the  plaintiff's  counsel  in 
the  same  words,  that  as  the  supplemental  assessment  was  made  in 
December  1856,  **the  power  to  make  the  aii;sessment  was  already  ex- 
hausted."   New  Orleans  r.  Southern  Bank,  15  Ann.  91. 

This  decision  maintains  the  right  of  taxation  upon  the  assessment 
lolls  of  the  previous  year,  and  even  goes  so  far  as  to  sustain  the  validity 
of  the  act,  permitting  the  back  assessment  of  property,  when  discovered, 
which  had  been  previously  omitted,  for  the  years  durinfj  which  it  was 
omitted. 

The  same  doctrine  was  again  laid  down  by  the  Supreme  Court  in  the 
case  of  the  City  of  New  Odeans  v,  the  Union  Bank,  15  Ann.  123. 

The  judge  a  quo  has  fallen  into  a  gi-ievous  error  with  reference  to  the 
object  and  cflFect  of  the  assessment  roll  of  18(37.  He  says,  "it  foiined 
as  against  the  parties  named  in  it,  a  valid  contract  to  pay  taxes  for  that 
year,"  and  that  the  act  of  1868  ^^crcates  for  it  a  new  force,  imposes  fi'om 
it  a  new  duty,  or  obligation,  or  liability;"  and  he  inqnirt^s  *'conld  it  be 
made  to  creat<>  a  similar  obligation  in  a  subsecnient  year  T*  A  similar 
objection  to  a  local  tnx  imposed  by  the  Board  of  lA-voe  Commissioners 
in  the  parish  of  Can-oil  was  met  and  answtTod  by  tlu^  Supreme  Court 
in  the  case  of  Terapleton  r.  the  Board  of  Couiinissioiicrs.  There  the 
Levee  Board,  in  October  1859,  laid  a  tax  u])ijn  the  assessment  roll  of 
1858.  The  Court  say  with  regard  to  such  taxes,  that  *'they  cannot  be 
said  to  be  assessed,  until  the  ordinance  lixiiig  their  amount  has  been 
passed.  When  it  is  passed,  it  refers  to  the  previous  assessment  of  tlie 
State  as  the  most  convenient  mode  of  ascertaining  tlie  ])erson8  liable  to 
to  the  local  tax  and  the  amount  for  which  they  are  resjionsible.  It  is 
not  the  State  tax  roll  which  creates  the  indebtedness  for  the  local  tax,  it 
is  the  ordinance  which  levies  the  tax."  Templeton  r.  Board  Commis- 
sioners, 16  Ann.  118. 

Now,  whilst  it  may  be  true  that  the  regular  annual  State  tax  may  he 
said  to  be  assessed  upon  the  final  completion  of  the  assessment  rolls, 
such  is  not  the  case  with  a  special  tax  levied  under^a  special  statute. 
It  is  not  the  roll  which  creates  the  indebtedness ;  it  is  the  special  sta- 
tute which  levies  the  tax.  In  no  sense  can  the  imposition  of  a  tax  by 
the  State  be  regarded  as  a  contract.  There  never  was  a  special  tax  im- 
posed with  the  consent  of  all  the  tax  payei's. 

It  is  a  mistake  to  say  that  *'an  assessment  of  property  should  follow 
the  act  levying  the  tax;"  and  that  **the  tax  and  tlie  assessment  should 
be  contemporaneous,  that  is,  in  the  same  year;"  and  that  **the  taxes  of 
1868  and  the  assessment  of  1868,  cannot  be  divorced."  PlaintiflTs  brief, 
p.  30.    Let  any  tax  payer  go  to  the  State  Tax  Collector  duiing  the  year 

1868,  and  he  will  soon  discover  this  mistake.  Let  him  oflFer  to  pay  the 
State  tax  on  his  property  for  that  year,  and  his  offer  will  be  refused. 
Let  him  even  go  in  the  month  of  January,  1869,  and  his  money  cannot 
HtiU  be  received,  He  will  be  told  that  his  property  has  been  assessed 
in  the  year  1868,  but  that  his  tax  is  not  legally  ascertained  and  has  not 
been  levied,  and  cannot  be  collected  until  the  first  day  of  February, 

1869.  Let  him  go  to  the  City  Hall,  and  ofl*er  to  pay  his  city  tax  for 
1868  at  any  time  during  that  year,  and  he  will  be  told  that  no  step  to- 
wards fixing  its  amount  has  yet  been  taken,  except  that  his  property 
is  in  process  of  assessment;  and  that  in  1869  the  rate  of  his  tax  will  be 
fixed,  according  to  the  assessment  of  1868,  and  he  cannot  pay  the  tax 
even  tiien  before  June,  18^. 

Thus  the  customary  city  and  State  taxes  which  our  people  have  always 
been  in  the  habit  of  paying,  are  infected  with  the  same  pernicious  prin- 
ciples of  •^retroaction"  which  is  said  to  exist  in  the  statute  of  1868.  Yet 
the  system  has  been  acquiesced  in  by  the  community  until  now,  with 
the  approval  of  the  courts. 

Indeed;  it  is  &r  more  equitable  and  proper  that  taxes  should  be  levied 
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after  the  valae  of  the  property  to  be  taxed  has  been  ascertained  than  be- 
fore. Although  the  amount  of  a  tax  rests  within  the  discretion  of  tUe 
taxing  authonty,  it  is  yet  wise  and  in  accordance  with  the  practice  ot 
Republican  governments  to  demand  of  the  citizen  only  such  contribu- 
tions as  may  be  necessary  to  the  service  of  the  State.  In  order  to  fix 
the  rate  of  taxation  and  prevent  excessive  and  unnecessllry,  or  insuffi- 
cient taxation,  it  becomes  important  to  know  the  value  of  the  property 
liable  to  be  taxed.  This  value  is  ascertained  from  the  assessment  rolls. 
Thus  the  exact  amount  of  money  required  to  be  raised  by  taxation,  and 
no  more,  and  lio  less,  becomes  known,  and  taxation  is  nxed  according 
to  the  exigencies  of  tlie  government,  and  can  be  equally  apportioned 
among  individuals. 

The  mode  of  taxation  complained  of  as  being  retroactive  because  the 
tax  is  levied  upon  a  previous  assessment,  has  been  shown  to  be  in  ac- 
cordance with  usage  in  Louisiana,  and  to  have  been  sanctioned  by  the 
courts.  It  is  quite  common,  and  has  been  adopted  by  this  State  from 
most  of  the  States  of  the  Union. 

But  it  is  said  that  under  the  clause  of  article  118  of  the  Constitution  it 
is  provided  that  '^all  property  is  to  be  taxed  in  proportion  to  its  value,  to 
be  ascertained  as  directed  by  law ;"  and  that  the  terms  '*to  be  ascer- 
tained,'* imply  a  future  assessment,  and  ''as  directed  by  law,*'  and  ex- 
clude the  adoption  of  an  existing  assessment.  £x  vi  terminarum;  no 
such  future  assessment  is  required.  All  that  this  clause  in  the  constitn- 
tion  requires  is  that  property  should  be  taxed  according  to  its  value. 
And  that  its  valuation  shall  be  fixed  or ' 'ascertained"  by  law.  A  similar 
provision  is  to  be  found  in  most  of  the  constitutions  of  the  other 
States,  but  the  construction  claimed  by  the  plaintiff's  counsel  has  no 
where  been  sanctioned  by  authority. 

*' Whenever  it  is  made  a  requirement  of  the  State  Constitution  that 
taxation  shall  be  upon  property  according  to  value,  such  a  requirement 
implies  an  assessment  of  valuation  by  public  officers  at  such  regular 
periods  as  shall  be  provided  by  law,  and  a  taxation  upon  the  basis  of 
such  assessment  until  the  period  arrives  for  making  it  anew.  Thus, 
the  Constitutions  of  Maine  and  Massachusetts  require  that  there  should 
be  a  valuation  of  estates  within  the  commonwealth  to  be  made  at  least 
every  ten  years ;  the  Constitution  of  Midiigan  requires  the  annual  as- 
sessments which  are  made  by  township  Officers  to  be  equalized  by  a 
State  board,  wliich  reviews  them  for  that  purpose  every  five  years } 
and  the  Constitution  of  Khode  Island  requires  the  LegisUture,  ''from 
time  to  time,"  to  provide  for  new  valuations  of  property  for  the  assess- 
ment of  taxes  in  such  manner  as  they  may  deem  best.  Some  other 
constitutions  contain  no  provisions  upon  this  subject;  but  the  necessity 
for  valuation  is  necessarily  implied,  though  the  mode  of  making  it,  and 
the  i>eriods  at  which  it  shall  be  made^  are  left  to  the  legislative  dis- 
cretion."   Cooley's  Constitutional  Limitations,  p.  496. 

In  Ohio,  whose  Constitution,  like  ours,  prohibits  retroactive  legis- 
lation, the  Legislature  in  1852  fixed  the  value  of  the  real  property  of 
the  State  upon  the  valuation  of  the  year  1851,  and  required  that  pre- 
vious valuation  to  remain  for  ^^  taxation  for  all  purposes  tliat  are  or 
may  be  required  by  law  to  be  levied  and  collected"  until  a  revaluation 
was  made.  Swanks  Rev.  Stat.,  p.  934.  By  the  law  of  that  State  the 
assessment  rolls  of  real  property  are  revised  and  the  valuation  equalized 
'*  ever^  sixth  yearJ*^  Swan's  liev.  Stat.,  p.  917.  The  legisdation  of  Ohio 
on  this  subject  is  here  particularly  cited,  because  the  pudntiff 's  counsel 
lay  great  stre^8  upon  the  constitutional  prohibition  of  retrospective 
laws  in  that  State ;  and  because  no  case  can  be  found  in  Ohio  where  it 
has  been  held  or  even  urged  that  taxes  levied  upon  existing  assess- 
ments were  in  conflict  with  the  constitutional  provision  referred  to. 

In  the  case  of  CamuKtou  v.  Farming  ton,  the  town  of  Farmington  at 
its  annual  meeting,  on  tiie  first  Monday  of  October,  1850,  laid  a  tax  of 
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four  eents  on  a  dollar,  on  the  aMessnient  lists  of  October,  1849,  which 
WM  the  afiseasnient  list  ot  that  town  then  last  made,  and  on  -which  an 
annual  tax  was  laid  iu  Octo1>ery  1849,  and  duly  collected.  The  plain tifi' 
flaimed  that  said  tax  coald  not  be  lepilly  laid  upon  said  assessment 
list.  The  Supreme  Court  of  Errors  of  Connecticut  held :  *'It  rests  with 
tbe  Lej(isluture  alone  to  direct  on  what  list  a  tax  shall  be  laid ;  and 
the  Legislature  gives  the  range  of  two  years,  and  it  mi^ht  give  more ; 
it  might  direct  an  assessment  list  to  be  made  only  once  in  three  or  five 
Tears.  This  latitude  may,  and  we  believe  not  unfrequently  does,  lead 
to  inequality  in  taxes,  but  this  is  the  result  of  the  latitude  allowed  by 
the  law  of  1826,  rather  than  anything  else.  Ever  since  that  statute, 
and  indeed  before  it,  towns  could  lay  a  tax  two  years  successively  on 
the  same  lint,  while  the  property  taxed  had  so  changed  hands  that  the 
taxes  were  actually  imposed  on  persons  who  had  sold  their  property, 
and  not  on  those  who  had  bought  and  enjoyed  it.  Taxation,  at  best, 
k  somewliat  arbitrary  and  unequal.  Money  is  sometimes  wanted  im- 
mediately, so  that  a  tax  must  be  laid  ou  the  list  last  completed  to  meet 
the  existing  emergency,  while  sometimes  delay  is  practicable."  21  Conn. 
Rep.  p.  71. 

In  the  case  of  Shaw  v.  Dennis,  the  Supreme  Court  of  the  State  of 
Illinois  thus  disposed  of  an  objection  similar  to  that  presented  by  the 
counsel  iu  this  case,  to  the  statute  of  1868.  Judge  Caton  in  that  case 
said :  *'  There  is  another  objection  urged  to  the  validity  of  this  law. 
Tbe  act  directe  the  commissioners,  in  determining  who  is  liable  to  pay 
fiaid  tax  and  the  amount  each  shall  pay,  to  be  governed  by  the  last  as- 
ieumeni  of  taxable  prcperUf  in  9aid  county.  It  is  insisted  that  this  is  an 
unjust  criterion,  for  a  man  might  have  disposed  of  all  the  taxable  prop- 
erty assessed  to  him  in  the  last  assessment,  before  this  tax  was  actually 
declared  by  the  commissioners.  This  objection  is  more  refined  than 
practical,  and  if  allowed,  would  at  once  annihilate  the  power  of  tax- 
ation. The  assessment  of  the  tax  and  the  valuation  of  the  property  are 
never  simultaneous  acts.  The  county  tax  is  assessed  or  declared  by 
the  county  commissioners'  court  at  their  March  term,  and  the  assess- 
nent  of  the  valuation  and  owners  of  the  taxable  property  need  not  be 
completed  till  September  following.  Under  this  system  the  same  iu- 
jostice  may  be  committed,  for  a  man  may  be  compelled  to  pay  a  tax 
for  a  whole  year  on  property  which  he  has  only  owned  for  a  single  day. 
Indeed,  the  same  horse  may  be  assessed  to  two  dififerent  individuals 
for  the  same  year,  for  each  might  own  him  at  the  time  the  assessor 
takes  the  list  of  his  property,  and  yet  a  third  person  may  have  owned 
him  at  the  time  the  tax  was  actually  imi>08ed.  In  the  same  way  other 
property  might  go  unassessed  altogether.  In  the  imposition  of  taxes, 
exact  and  critical  justice  and  equality  are  absolutely  anattainable.  If 
we  attempt  it  we  might  have  to  divide  a  single  year's  tax  upon  a  given 
article  of  property  among  a  dozen  individuals  who  owned  it  at  different 
times  during  the  year,  and  then  be  almost  as  far  from  the  desired  end 
as  when  we  started.  The  proposition  is  Utopian.  The  Legislature 
ninst  adopt  some  practical  system,  tind  there  is  no  more  danger  of  op- 
pression or  injustice  in  taking  a  former  valmition,  than  in  relying  upon 
line  to  be  made  subsequently.  We  have  no  doubt  but  this  act  is  clearly 
within  legislative  power,  and  must  be  enforced."  5  Gillman  III.  Rep. 
p.  418. 

In  Pitcher  v.  Jackman,  et  aZ.,  the  Supreme  Court  of  Indiana  held 
that  the  appraisement  of  the  real  estate  of  the  State  made  imder  a 
jstatute  passed  in  1851  was  adopted  by  an  act  passed  in  1852,  and  should 
«taod  as  the  "grand  levy  of  the  State,''  and  sustained  a  tax  levied  in 
1857  upon  the  appraisement  of  1851.  The  court  thus  disposes  of  the 
objection  as  to  the  want  of  eqtmlity  and  uniformity  in  the  tax;  "It  is 
ruuteniled  that  the  appnusenieut  and  valuation  in  (piestion  had  ceased 
|o  beequal  and  uniform  before  1857,  the  year  in  wliich  the  tax  against 
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the  appellee  was  levied.  It  is  true,  the  Constitatioiiy  article  10,  section 
1,  declares  'that  the  General  Assembly  shall  provide  by  law  for  an 
equal  and  uniform  rate  of  assessment  and  taxation,'  etc.  But  we  per- 
ceive no  such  want  of  uniformity  on  the  face  of  the  act  continuing  the 
assessments  made  in  1851 ;  and  if,  in  point  of  fact,  these  assessments 
had  in  1857  ceased  to  be  uniform,  it  was  for  the  Legislature,  and  not 
the  courts,  to  secure  the  desired  uniformity.  Evidefitly,  the  courts  aro 
invested  with  no  authority  appropriate  to  such  a  duty.*'  15  Indiana 
Rep.  p.  109.  See  Aulauier  t;.  the  Governor,  1  Texas  653;  and  also  Munici- 
pality No.  2  V,  Duncan,  2  Ann.  183;  State  v.  Poydras,  9  Ann.  165; 
Layton  v.  New  Orleans,  12  Ann.  515. 

LuDELiNG,  C.  J.  The  plaintiff  obtained  an  iivjunction  against  the 
defendant  to  restrain  him  from  collecting  the  taxes  levied  upon  plaintiff's 
property,  by  an  act  of  the  General  Assembly  of  the  State  of  Louisiana, 
approved  on  the  twenty-ninth  day  of  September,  1868.  The  petitioner 
avers  that  the  tax  is  illegal;  that  the  act  No.  114,  of  the  General  As- 
sembly, approved  twenty-ninth  of  September,  1868,  is  not  law,  and  is 
without  force  or  validity;  that  it  was  not  passed  with  the  forms  and 
solemnities  prescribed  by  the  Constitution  of  Louisiana,  and  that  its 
passage  was  in  violation  of  article  forty-two  of  the  said  Constitution ; 
that  it  was  not  read  in  each  house  on  three  several  days ;  and  that  four- 
fifths  of  each  house,  which  passed  it,  did  not  order  a  suspension  of  the 
Constitutional  rule  requiring  such  reading.  That  said  act  is  also  in 
contravention  of  articles  one  hundred  and  ten,  and  one  hundred  and 
eighteen  of  the  Constitution  aforesaid;  that  it  is  retroactive,  and  is 
forbidden ;  that  it  attempts  to  impose  a  taxation  not  equal  and  uniform, 
and  to  tax  property  not  In  proportion  to  its  value  to  be  ascertained  aa 
directed  by  law. 

The  defendant  admitted  that,  in  the  discharge  of  his  duties  as  tax 
collector,  he  did  notify  the  plaintiff  as  set  forth  in  the  petition,  and 
did  attempt  in  a  legal  manner  to  collect  the  tax;  and  he  avers,  that 
while  attempting  to  do  so  he  was  restrained  by  the  ii\junction  issued  in 
this  case.  He  prays  that  the  injunction  may  be  dissolved,  and  that 
plaintiff  be  condemned  to  pay  all  costs  with  twenty  per  centum  gen* 
end  damages,  etc. 

The  District  Court  rendered  judgment  in  favor  of  the  plaintiff,  per- 
petuating the  ii\j unction;  and  the  defendant  appealed. 

The  questions  to  be  decided  are — 

I.  Was  the  tax  act  of  the  General  Assembly  of  September  5^,  l868, 
passed  without  observing  the  formalities  required  by  the  Constitution 
of  this  State? 

II.  Is  it  retroactive? 

III.  Is  it  equal  and  uniform ;  and  does  it  tax  all  property  in  pto^ 
portion  to  its  value  to  be  ascertained  as  directed  by  law  ? 

First, — ^We  deem  it  unnecessary  in  this  case  to  decide  whether  courts 
are  authorized  to  go  behind  an  enrolled  and  duly  authenticated  and 
promulgated   statute  to  examine  the  journals  of  the  Legislature,  or 
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Other  evidence,  to  ascertain  if  tbo  fonnalities  prescribed  by  the  Ctm- 
stitation  have  been  observed  in  its  passage ;  for,  if  we  admit  the  right, 
we  find  in  the  joamals  of  tlio  House,  proof  that  the  requirements  of  the 
CoDstttation  were  observed. 

"  Mr.  Morey,  of  Ouachita,  under  a  9U9pcnsion  of  the  rtdee,  offered  the 
foUoiriBg  bills,  which  passed  their  first  and  second  readings,  one  hun- 
dred and  fifty  copies  of  each  ordered  to  be  printed,  and  bills  referred  to 
tbe  Committee  on  Ways  and  Moons.'' — House  Journal,  p. 

So  fiir  as  we  are  informed,  this  action  was  unanimous.  No  one  op- 
posed the  suspension  of  the  rules;  no  one  tested  its  correctness  by 
railing  for  the  yeas  and  nays. 

Bat  it  is  contended  by  the  plaintiff's  counsol  that ''according  to 
^j^mmatical  construction  *  *  all  tiiat  was  done  heie,  *  under  a  suspen- 
don  of  the  rules,'  was  the  introduction  or  *  offering'  of  the  bills."  In 
construing  a  law,  apd,  a  forUori,  an  entry  in  the  journals  of  the  House, 
we  are  to  have  reference  to  the  object  or  intention  of  the  Legislature 
ra&er  than  to  the  niceties  of  grammatical  rules.  C.  C.  arts.  14-16.  Com- 
mercial Bank  v.  Foster,  5  An.  516;  6  An.  386.  State  v.  Poydros,  9 
An.  165. 

The  journals  show,  not  only  that  notice  of  the  bill  previous  to  its 
introduction,  and  the  taking  it  up  in  its  order  were  dispensed  with,  but 
also  that  the  bill  **•  passed  its  first  and  second  readings**  under  a  suspen- 
cioB  of  the  rules.  We  must  construe  this  entry  of  the  jouruols  so  as  to 
make  the  acts  of  the  members  of  the  House  conform  to  their  sworn  dtely, 
rather  than  in  such  a  manner  as  to  make  the  legislator  recreant  to 
their  constitutional  obligiitions. 

We  can  see  no  room  for  doubting  as  to  what  is  meant  in  article  forty - 
two  of  the  Constitution  by  "  four-iifths  of  the  House."  The  article 
declares:  '*No  bill  shall  have  the  force  of  a  law,  until,  on  three  several 
days,  it  he  read  in  eadi  house  of  the  General  Assembly,  unless /oar-./l/{J^ 
of  ike  house^  where  the  bill  is  pending,  may  dispense  with  the  rule." 

Article  thirty-three  declares,  Not  less  than  a  majority  of  the 
membcTa  of  each  house  of  the  General  Assembly  shall  form  a  quorum 
to  troMsaei  business."  It  is  competent  then,  for  a  majority  of  the 
monbers  of  each  branch  of  the  General  Assembly  to  entertain  the  read- 
imgofa  biU;  and  when  only  a  majority  of  the  members  are  present,  they 
constitute  the  house. 

Therefore,  by  the  terms  "each  house"  and  "the  house"  in  article 
forty-two  most  be  meant  the  quorum  necessary  to  do  business ;  **  the 
house"  mentioned  in  the  second  clause  of  the  article  evidently  refers 
to  the  same  house  mentioned  in  the  preceding  clause.  See  1  Kent's 
Com.  p.* 249;  note  b.  Pascal's  Annotated  Constitution,  p.  93,  and  au- 
thorities there  cited. 

Second.— We  think  the  law  is  not  retroactive.  It  has  no  retrospective 
effect;  it  does  not  operate  upon  any  contract,  or  right,  or  subject,  in  the 
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pastf  but  it  provides  simply  that  a  tax  for  the  payment  of  existing  debts 
shall  be  levied  '^  upon  the  cash  assessed  value  of  tJie  immovable  and 
movable  prox>erty  of  the  State,  according  to  the  assessment  rolls  for 
the  year  1867/'  the  last  assessment  which,  at  that  time,  had  been  made. 

''Every  law  that  is  to  have  an  operation  before  the  making  thereof 
is  retrospective.'*  3  Dal.  349.  The  converse  of  this  proposition  is 
equally  true,  and  in  our  opinion  the  act  of  the  twenty-ninth  of  Septem- 
ber, 1868,  is  altogether  prospective  in  its  operation. 

In  the  case  of  Municipality  No.  1  v.  Wheeler  &  Blake,  the  de- 
fendants contended  the  act  of  seventh  of  February,  1850,  emiwwering 
each  of  the  municipalities  of  New  Orleans  to  levy  taxes  on  capital  on 
the  assessment  rolls  of  1848  and  1849,  was  unconstitutional  and  void, 
hecattse  it  was  retroacUve  in  its  operation. 

The  Constitution  of  1845,  in  existence  when  the  law  was  passed,  did 
not  prohibit  retroactive  legislation. 

The  court,  referring  to  this  fact,  said:  *' However  repugnant  to  logic 
and  sound  policy  they  may  be,  retrospective  laws  in  civil  matters,  do 
not  violate  the  Constitution,  unless  they  tend  to  divest  vested  rights, 
or  to  impair  the  obligation  of  contracts,  neither  of  which  can  be  pre- 
dicated of  the  act  in  question.    •  *  *  • 

''  But  the  law  under  consideration  does  not  seem  to  be  obnoxious  to 
severe  censure.  It  is  not  strictly  speaking  a  retrospective  law.  It 
authorizes  the  future  imposition  and  collection  of  a  tax  aeeording  to  a 
past  assessment  Shaw  v.  Dennis,  5  GiUman  418 ;  Opelousas  and  G.  W. 
R.  R.  Co.  V.  Harris,  10  An.  677." 

It  is  contended  that  this  is  an  obiter  dictum,  and  not  binding  even  on 
the  court  which  made  it.  It  is  true  that  the  case  might  have  been 
decided  without  passing  on  this  point,  but  unquestionably  the  court 
had  the  right  to  decide  the  question,  for  it  was  presented  by  the  plead- 
ings and  in  the  arguments  before  the  court.  And  from  the  dissenting' 
opinion  of  Mr.  Justice  Buchanan,  as  well  as  the  statements  of  the 
plaintiff's  counsel,  who  was  the  organ  of  the  court  in  announcing  the 
opinion  of  the  court  in  that  case,  it  seems  that  the  question  was  ma- 
turely considered  and  fully  discussed.  The  reason,  therefore,  for  not 
heeding  obiter  dicta  does  not  exist  in  this  case.  This  decision  was  re- 
affirmed in  New  Orleans  v.  Cordeville  &  Lacroix,  13  An.  968;  New  Or- 
leans t;.  Poutz,  14  An.  853 ;  and  in  New  Orleans  v.  Locke,  14  An.  854. 
The  last  case  was  appealed  to  the  Supreme  Court  of  the  United  States, 
and  is  reported  in  4  Wallace,  p.  173  That  court  said:  ''There  is 
nothing  in  the  position  taken,  which  entities  it  to  consideration.  In 
the  first  place  ^^0  a^t  was  not  subject  to  the  imputation  of  being  retro- 
speeUve*  It  did  not  operate  upon  the  past,  or  deprive  the  partj^  of  any 
vested  rights.  It  simply  authoriaed  the  imposition  of  a  tax  according  to 
a  previous  assessm>ent^^ 
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This  too  is  said  to  be  obiter  dictum.  Be  it  so.  It  was  the  opinion  of 
me  Jodges  of  the  highest  tribunal  in  the  country.  And  after  a  careful 
euminadon  of  it,  our  judgments  approve  it.  See  city  of  New  Orleans 
f.  the  Soathem  Dank,  15  An.  123;  16  An.  119.  Also  Cooley's  Constitu- 
tionl  Limitations,  p.  496.  Carrington  v.  Farmington,  21  Conn.  Rep.  71. 
Jlini— This  law  imposes  an  equal,  uniform  and  ad  valorem  tsix ;  one 
^  pa  centom  is  to  be  levied  upon  the  cash  assessed  value  of  the  iraroov- 
lUe  and  movable  property  of  the  State.  No  discrimination  is  made. 
See  State  t*.  Volkman,  recently  decided. 

The  Tftlne  is  ^^  to  be  ascertained  as  directed  by  law;"  that  is,  the  law 
ahtU  direct  how  the  value  shall  be  ascertained.    In  this  case  the  law 
dineM  that  the  value  should  be  asceitained  l>y  adopting  the  assess- 
ment last  made  iu  the  State.    The  exercise  of  a  discretion  vested  in 
the  Legislatare  by  the  Constitution  cannot  be  questioned  by  this  court. 
Judge  Cooley  in  his  treatise  on  the  Constitutional  Limitations  whicli 
rest  upon  the  legislative  powers  of  the  States  of  the  American  Union, 
aayg:  ''It  is  not  essential  to  the  validity  of  taxation  that  it  be  levied 
according  to  the  rules  of  abstract  justice.    It  is  essential  that  the 
LegiaUtarc  keeps  within  its  proper  sphere  of  action,  and  not  im|>ose 
inrdena  under  the  name  of  taxation  which  are  not  taxes  in  fact ;  and 
its  decision  must  be  final  and  conclusive.    Absolute  equality  and  strict 
JMttiee  are  nnaitatnable  in  tax  proceedings.    The  Legislature  must  be 
left  to  decide  for  itself  how  nearly  it  is  possible  to  approximate  so  de- 
arable  a  result.    It  must  happen  under  auy  tax  law  that  some  prop- 
erty will  be  taxed  twice,  while  other  prox)erty  will  escape  taxation 
aitogether.    Instances  will  occur  where  persons  will  be  taxed  as  owners 
of  property  which  has  ceased  to  exist.    Then  the  man  who  owns  prop- 
erty when  the  assessment  is  taken  may  have  been  deprived  of  it  by 
accident  or  other  misfortune  before  the  t<nx  becomes  payable;  but  the 
tuia  nevertheless  a  charge  against  him.    And  When  the  valuation  is 
only  made  once  in  a  series  of  years,  the  occasional  hardslups  and  in- 
cqoahties  in  consequence  of  relative  changes  in  the  value  of  property 
from  various  causes  become  sometimes  very  glaring.    Nevertheless,  no 
question  of  constitutional  law  is  involved  in  these  cases,  and  the  legis- 
hthre  control  is  complete.*'    Cooley's  Constitutional  Limitations,  413. 
The  same  author  say9,  ''  In  Shaw  i%  Dennis,  5  Gillman  418,  objection 
vas  taken  to  an  assessment  made  for  a  local  improvement  under  a 
^tdal  statute,  that  the  commissioners  in  detei-mining  who  should  be 
Bible  to  pay  the  tax,  and  the  amount  each  sliould  pay,  were  to  be 
gorenied  by  the  last  €usessment  of  taxahle property  in  the  county. 

Uwas  insisted  that  this  waa  an  unjust  criterion,  for  a  man  might 
bfe  disposed  of  all  the  taxable  property  assessed  to  him  in  the  last 
Measbent  before  this  tax  was  actually  declared  by  the  commissioners. 
Tlieeoart,  however,  regarded  the  objection  as  more  refined  than  practical, 
aad  ODs  that,  if  allowed^  would  at  once  annihilate  the  power  of  tax- 
14 
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ation.  ^'  In  the  imposition  of  taxes,  exact  and  critical  justice  and 
equality  are  absolutely  unattainable.  •  *  *  The  proposition  is 
Utopian.  .  The  Legislature  must  adopt  some  practical  system ;  and 
there  is  no  more  danger  of  oppression  and  injustice  in  taking  a  former 
valuation  than  in  relying  upon  one  to  be  made  subsequently.*^  5  Gill. 
111.  418;  Petclier  v.  Jnckman,  15  Indiana  R.  109;  1  Texas  R.  602. 

We  cannot  jterceive  wherein  the  statute  in  question  violates  in  any  • 
manner^  the  Constitution  of  this  State. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed,  and  that  there  be  judg- 
ment in  fiivor  of  ilie  defendant,  dissolving  the  ii\|unction  issued  in  thlH 
ease,  with  twenty  per  centum  on  one  hundred  and  thirty-live  dollars, 
amount  of  taxes  whereof  the  collection  was  ei\joined,  as  r^neral 
damages,  and  that  the  plaintiff  pay  the  costs  of  both  coul't5^. 

Rehearing  refused.  • 


No.  2002.— The  MEcnANics'  and  Traders'  Bank,  Appellee,  v.  Juhx 

M.  Sanders,  Appellant. 

Wbar«  an  obligBtion  or  note  is  prescribed  «nd  th«  holder  thowi  nothing  that  will  opermte  an  lu> 
tercnptlon  or  •nspenalon  of  pr(^8erlption,  the  plea  will  prtralL    20  An.  131, 428.  665. 

APPEAL  from  the  Third  district  Court,  parish  of  Terrebonne,  Gaie9, 
J.  Winche$Ur  Hall,  John  A.  LeBlane^  and  T,  P.  Sherburne,  for 
appellee.    Bush  &  QooiU,  for  appellant. 

Willy,  J.  This  action  is  based  upon  a  promissory  note  made  by  the 
defendant  on  tlie  fifteenth  February,  1858,  and  due  three  years  after 
date,  to  wit:  fifteenth  Februarj'^  1861. 

The  defense  is,  prescription  of  five  years,  general  denial,  and  an  alle* 
gation  that  the  note  was  given  for  slaves. 

Judgment  was  rendered  in  the  District  Court  for  x^l&iutiflT  for  the 
amount  claimed  by  him  and  defendant  has  appealed. 

There  is  no  evidence  in  the  record  that  prescription  was  ever  re- 
nounced by  the  defendant  or  that  it  was  ever  interrupted  by  partial 
payment  or  acknowledgment  or  promise  mad(^  by  him. 

The  note  matured  fifteenth  Februaryi  1861,  and  the  defendant  was 
not  served  with  citation  till  sixteenth  April,  1867,  six  years  and  two 
months  after  its  maturity. 

Plaintiff  has  invoked  the  maxim  eontra  non  val^ntam  agere  non  eurrit 
prescripUo,  urging  that  suit  was  not  '^'soonq^r  instituted  ou  said  note  by 
reason  of  the  secession  of  the  State  of  Louisiana  frojtn  the  Federal 
Union,  and  the  consequences  growing  out  of  the  same,  and  the  hostilo 
attitude  in  which  tlie  State  placed  itself  toward  the  government  of  the 
United  States  in  the  recent  war,  averring  that  from  twenty-sixth' 
January,  1861,  to  the  first  June,  iMl,  by  reason  of  said  war  and 
rebellion  of  the  State  of  Loulaiana  and  o^er  southern  States  against  the' 
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gorenunent  aforesaid,  there  was  not  in  the  parish  of  Terrebonne  any 
do] J  oonstitated  and  legal  court,  nor  any  duly  qualified  judge,  sheriff, 
or  clerk  of  court,  and  that  between  said  dates  civil  process  was  sua* 
pended  and  kept  in  abeyance  by  reason  of  said  war/^ 

The  evidence  in  the  record  does  not  establish  these  allegations  of 
ofplaintifll 

It  appears  tlmt  the  Federal  forces  took  possession  of  the  archiTeii 
and  occupied  the  parish  site  of  Terrebonne  parisli  from  the  month  of 
October,  1862,  till  the  end  of  the  war ;  that  the  court  was  organized 
under  Federal  authority,  and  that  suits  were  filed  and  process  served 
by  the  derk  and  sheriff  during  the  year  1863  and  subsequently. 

The  erid^ee  is  ancient  to  satisfy  us  that  plaintiff  could  have  file<l 
nit  on  this  note  in  the  parish  of  Terrebonne  at  any  time  after  the  occu- 
pation of  that  pariah  by  the  Federal  forces,  in  October,  18H2,  and  there 
is  i»  just  reason  to  invoke  the  maxim  contra  non  valentem  a§er€  noil 
^cKmi  frtter^tio. 

But  even  if  he  eoold  not  do  so  till  the  first  of  June,  1865,  as  alleged 
bjhim,  there  waa  ample  time  to  institute  suit  between  that  time  and 
fifteenth  Februioy,  18S6,  the  period  at  which  the  prescription  of  five 
jean  accmed. 

The  plea  of  prescription  must  prevail.    20  An.  131,  423. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  court 
below  be  avoided  and  annulled,  and  it  is  now  ordered  that  there  be 
jodgment  in  foror  of  the  defendant,  dismissing  this  suit  at  plaintiff 'a 
eoatainboth  courts. 


Xo.  1943.— Statb  of  Louisiana,  ex.  rel.  J.  W.  Crkaoii  v,  Thk 
Judge  of  ths  Ssvbnth  Judicial  District,  Parish  of  Avoy- 
elles. 

Ii«  proootding  by  muidaiaiu  to  reeovw  potaetdon  of  the  bo^Wi  keyi,  Ac,  iii  which  U»  oAm 
of  Cboiff  is  kepl»  the  yuigr  ftgaiaal  whom  the  wilt  Is  directed  matt  ihow  en  intereet  in  the 
pMMMiOD  ci  soch  property  exceeding  five  hundred  doUare  to  entitle  him  to  e  snapenelTe 
•IfHlikem  fhe  judgment  ordering  him  to  deUrer  poenmioB  to  the  ehdmant 

iPPEAL  from  the  Seventh  Judicial  District,  parish  of  Avoyelles. 
IGUtr,  J.    £.  K&rik  Collum  and  E.  W.  Grant  for  relator.     Q.  Mer- 
Hdk  JftlZer,  respondent,  in  personam. 

Howell,  J.  The  petitioner  avers  tiiat  J.  J.  Ducoti,  alleging  himself 
to  be  the  legal  acting  sheriff  of  the  parish  of  Avoyelles,  obtained  from 
^tt  District  Judge  a  writ  of  mandamus,  which  was  made  absolute, 
wdering  petitioner,  who  was  then  the  duly  elected,  qualified  and 
acting  sheriff  of  said  parish,  to  surrender  to  said  Ducoti  the  office- 
nwrnykeys,  bOoks  and  papers  of  said  sheriff's  office,  thereby  enjoining 
petitioner,  by  compelling  him  to  vacate  his  office,  whilst  he  held  a  valid 
conunissioa  therefor,  by  virtue  of  which  and  a  former  judgment  of  the 
"^  j^8^  ^  ^^>^  given  bond  and  qualified  according  to  law ;  that  he 
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immediately  applied  for  a  suspensive  appeal  from  said  order,  which 
was  refused  and  instead  thereof  a  deyolutive  appeal  was  granted ;  that 
the  matter  in  dispute  exceeds  one  thousand  dollars,  and  having  com- 
plied with  the  law,  he  is  entitled  to  a  suspensive  appeal,  and  he  prays 
for  a  writ  of  mandamus  directing  the  said  judge  to  grant  it  to  him. 

In  answer,  the  judge  admits  the  allegations  of  the  petition,  except 
tliat  said  Cretfgh  was,  at  the  date  of  the  application,  the  lawM  sherift 
of  Avoyelles,  or  was  iiyured  by  the  order  complained  of;  and  he  alleges 
that  at  said  date  a  suit,  instituted  by  said  J.  J.  Ducoti,  contesting  peti- 
tioner's right  to  said  office,  had  been  duly  tried  before  respondent 
and  a  jury,  a  verdict  given  in  favor  of  said  Duooti  and  a  judgment  ren- 
dered thereon,  which  had  become  final  between  the  pmtieb  and  from 
which,  by  law,  no  appeal  eould  be  allowed ;  that  thereupon  a  commis- 
sion was  issued  by  the  Governor  to  said  Ducoti ;  that  the  order  com- 
plained of  was  only  and  substantially  parrying  into  effect  the, final  judg- 
ment in  the  said  contested  election  «ase,  and  a  suspensive  appeal  aa 
asked  for  would  be  an  indirect  manner  of  obtaining  a  suspensive  ap- 
peal from  said  final  judgment,  which  was  not  appealable  $  and  he  refers 
us  to  the  act  of  1855,  relative  to  elections,  pp.  415,  416,  §§  44,  46,.  lor 
the  law  declaring  such  judgments  final  and  authorizing  the  Governor 
to  issue  a  commission  as  stated. 

While  the  judge  is  in  error  as  to  the  law  relative  to  appeals  in  con- 
tested election  cases  (see  Acts  1856,  p.  9 ;  Acts  1868,  p.  220)  his  answer 
states  suttlcient  reasons  to  justify  his  conduct.  From  the  showing 
made,  the  petitioner,  if  he  has  not  acquiesced  tlierein,  has  permitted 
the  judgment  in  the  contested  election  case  to  become  executory  and  he 
cannot  in  this  indirect  manner  stay  its  execution. ,  He  does  not,  besides, 
show  that  the  office-room,  keys,  books  and  i»apers  are  his  property  or 
that  his  pecuniary  interest  therein  exceedi  five  hundred  dollars.  The 
allegation  that  the  matter  in  dispute  exceeds  one  thousand  dollars  does 
not  change  the  legal  status  of  the  said  room,  keys,  books  and  papers 
pertaining  to  the  sheriff's  office,  nor  show  his  interest  therein  to  be  of 
such  value.  Tlie  facts  do  not  show  such  interest  as. to  sustain  the  ju- 
risdiction of  this  court. 

It  is  ordered  that  t)ie  rule  taken  herein  on  the  twelfth  December, 
1868  be  discharged  with  costs. 


No.  191>8.— Washington  Jackson,  Jr.,  Appellant  v.  John  Yoist,  Ad- 
ministrator, Appellee. 

WtafMn  the  holder  of  e  promimory  note  hmi  raffered  It  to  prMorib«  In  hU  himaa  he  cannot  in- 
▼oke  the  nwxlm,  contra  ncn  valenUm  agert  %9n  eurrit  pretfriptio,  to  reUere  it  ihan  the  eftcl 
of  the  plM  of  preacription.  Thla  maxim  hae  no  application  under  onr  ajatem  of  jnxiapm* 
dcnoe.    See  the  caae  of  Babel  t.  Ponrcian,  2U  An.  131.    Smith  t.  Stewart    (Ante  pace  «!.) 

APPEAL  from  Seventh  District  Court,  parish  of  Pointe  Coupee.  Foseyy 
J.,  of  the  Fifth  District  Court,  presiding.  CooUy  dt  FM^y  for  plain* 
tiff.    Sace,  Foster  d  E.  T.  Merriek  and  A.  Frovoaty,  for  defendant. 
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WMhincion  Jackson,  Jr.,  Appalknt.  t.  John  Toiat,  AdminUtntor.  App«UM. 

LcDELiKG,  C.  J.  Plaintiff  fm&^  to  recover  the  anionnt  of  a  promisaory 
note  and  to-  enforce  the  mortgage  given  to  secure  the  same. 

Defendant  pleads  the  prescription  of  five  and  ten  years  to  the  note 
and  ten  yeara  to  the  mortgage,  and  alleges  that  th0  land,  the  object  of 
the  contract  of  mortgage,  has  been  sold  by  order  of  the  court  in  due 
course  of  administnition  of  the  estate  of  W.  M.  Guin,  deoeas^^  and 
the  proceeds  appear  as  assets  in  the  final  account  of  said  estate  pend- 
ing  before  the  court  for  homologation. 

On  the  trial,  the  jilea  of  prescription  was  sustained,  and  plaintiff's 
action  dismissed.    Plaintiff  has  appealed. 

The  note  declared  npon  was  made  on  sixth  November,  1857,  payable 
four  years  after  date,  to  wit:  sixth  November,  1861.  This  suit  was 
filed  on  twentieth  January,  1868,  more  than  six  years  after  the  maturity 
of  the  note.  The  mortgage  was  inscribed  in  the  mortgage  office  on  the 
nmth  day  of  November,  1857,  and  was  not  reinscribed  till  thirteenth 
(lay  of  Januarj^  1863,  more  than  ten  years  thereafter. 

We  find  in  the  record  no  evidence  of  the  renunciation  of  prescription, 
nor  any  acknowledgement  or  promise  to  pay  made  by  the  defendant 
interrupting  prescription. 

Plaintiff  has  introduced  evidence  proving  that  in  March,  1863, 
General  Banks'  army  passed  through  the  parish  of  Pointe  Coupee, 
that  sometimes  the  Confederates  and  sometimes  the  Federals  were 
riding  over  the  parish,  and  at  various  times  there  was  skirmishing 
between  the  Federals  and  Confederates  and  tliere  was  a  general 
nneaaixiess  and  alarm  in  the  parish;  that  this  state  of  things  continued 
from  that  time  till  the  surrender  of  tlie  Confederate  armies. 

It  is  also  in  evidence  tliat  the  clerk  and  sheriff  of  the  parish  were 
sworn  in  on  sixteenth  Juimb,  18^'. 

The  prescription  of  five  years  did  not  accrue  on  the  note  till  sixth 
day  of  November,  1866,  more  than  sixteen  months  after  the  organiza- 
tion of  the  clerk^s  and  sheriff^s  offices  in  the  parish  of  Pointe  Coupee. 
The  plaintiff  had  ample  time  to  institute  his  action  during  this  period. 
But  he  seeniH  to  have  slumbered  on  his  rights  till  twentieth  January, 
1868,  when  this  suit  was  filed.  After  delaying  the  filing  of  his  suit  from 
the  month  of  June,  1865^  when  the  war  ended,  till  twentieth  January, 
1868,  he  cannot  avoid  the  consequences  of  his  tardy  action  by  claiming 
the  allowance  of  the  uUU  temput. 

The  maxim  contra  non  valeniem  agcre  non  eurrit  prescripiio  cannot 
relieve  plaintiff  of  the  plea  of  prescription.  (See  the  case  Rabel  v. 
Pourcian,  20  A.- 131,  and  the  authorities  there  cited.) 

It  is  therefore  ordered  that  the  Judgment  appealed  from  be  affirmed 
with  costs. 
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No.  2022.— Jared  Williams,  Appellee,  v.  Edward  J.  Gat,  AppeUaat. 

Two  ptrtlee,  A  and  B,  were  engaged  aa  partnen  in  the  cotton  trade,  one  reaiding  wifhiii  Ibe 
Federal  llnea  of  military  eoonpatton  and  fke  otlier  in  the  Oonftdecate  Uaeii  during  tka  lata 
war,  betweok  whom  all  trade  waa  interdicted.  They  engaged  the  aenricea  of  G  to  hanl  the 
cotton  throngh  the  lines.  Held— That,  G  could  not  reoorer  wagea  on  the  groond  that  he  waa 
engaged  in  ilHcit  Umfflc,  ezpreaaly  prohibited  by  law. 

Eudi  item  charged  in  an  account  aa  money  paid  out,  or  for  serrioea  rendered,  la  preser&ed  in 
three  yeara  firom  ita  date 

APPEAL  from  tlie  Fifth  Judicial  District  Court,  parish  of  Iberyille. 
Fogey,  J.    Fuqua  &  CalUhan,  for  appellee  and  plaintiff,  Bammdt 
FopCy  for  appellant  and  defendant. 

Howe,  J.  The  plaintiff  sued  upon  an  cq^en  account  for  Rorvicea 
performed  and  money  paid  out  from  the  tenth  January,  1864,  lo  the 
sixth  October,  1865.  There  was  judgment  in  his  favot  for  the  rrhol'^ 
amount  claimed,  and  the  defendant  has  appealed. 

The  prescription  of  three  years  was  pleaded  by  defendant  \a  the 
court  below,  and,  as  he  was  not  cited  until  May  2, 1867,  the  plea  must 
prevail  against  all  the  items  in  the  account  except  the  last  two. 

The  items  which  are  not  prescribed  are,  one  for  $200  cash,  paid  out 
in  December,  1864,  and  one  for  $500,  for  four  months'  services  in  at- 
tending to  ginning  and  sliipping  cotton,  from  June  6, 1865,  to  October 
6,1865. 

The  first  of  these  cannot  bo  allowed,  since  it  appears  from  the 
evidence  that  it  was  paid  for  hauling  cotton  in  tlie  course  of  an  illegal 
traffic  in  this  staple  across  the  lines  during  a  state  of  war,  when  sach 
traffic  was  strictly  prohibited,  and  for  account  of  a  partnership  illegally 
formed  between  the  defendant  residing  in  the  town  of  Plaquemine, 
and  one  Lobdell,  residing  beyond  the  lines.  It  is  plain  that  i^aintiiF 
was  aware  of  the  character  of  this  partnership  and  its  operations,  and 
cannot  invoke  the  help  of  the  court  as  to  this  part  of  his  claim. 

The  remaining  it^em  of  $500,  for  services  performed  from  June  6, 
1865,  to  October  6, 1865,  is  not  liable  to  this  objection.  Active  hostili- 
ties had  ceased,  the  lines  had  been  opened  to  trade,  and  we  are  satisfied 
from  a  consideration  of  the  record  as  a  whole  (a  record,  we  may  remark, 
which  is  so  illegible  as  to  render  its  consideration  very  difficult),  that 
the  plaintiff  performed  these  services  in  regard  to  cotton  owned  by  the 
defendant  and  J.  L.  Lobdell,  and  as  to  which  they  were  commeroial 
partners  and  bound  in  $olido;  that  the  defendant  was  liable  to  be  sued 
alone,  the  partnership  having  been  dissolved,  and  that  the  plaintiff  is 
entitled  to  recover  this  amount. 

It  was  contended  as  one  defense  that  the  plaintiff  Had  been  unfaitii- 
fnl  in  the  discharge  of  his  duties,  but  we  do  not  think  the  charge  sus- 
tained. The  partners  seem  to  have  quarreled,  and  the  plaintiff's 
obedience  of  certain  orders  of  Lobdell  may  have  wrought  ij\jury  to  the 
defendant,  but  no  bad  faith  on  plaintiff's  part  is  proved,  and  Lobdell*s 
orders  were  as  binding  on  him  as  those  of  Gay. 

Several  biUs  of  exceptions  were  reserved  by  defendant,  but  he 
insists  on  one  only,  an  exception  to  the  action  of  the  judge  in  striking 
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from  his  aDiended  answer  before  perniitting  it  to  be  filed  the  allegation 
that  plaintiff  was  unluithful ''in  aiding  the  said  Lobdell  to  withhold 
finoin  respondent  cotton  which  had  been  purcliased  for  joint  account, 
and  wldch  was  to  l>e  shipped  to  respondent's  house  in  New  Orleans.*^ 
We  dp  not  think  the  court  erred.  The  amended  answer  was  filed  on 
the  day  the  cause  was  tri^,  and  many  mouths  after  the  original  answer. 
The  allegation  stricken  out  was  one  which  introduced  a  new  issue,  and 
the  court  in  permitting  the  amended  answer  to  be  filed  at  so  late  an 
hour  exercised  only  a  proper  discretion  in  striking  out  this  clause. 

For  the  reasons  given  it  is  ordered  that  the  judgment  appealed  from 
be  reversed,  and  proceeding  to  give  sneb  judgment  as  the  court  below 
ehoold  have  rendeied,  it  is  ordered  and  adjudged  tliat  the  plaintiff  have 
jadgment  against  the  defendant  for  the  sum  of  five  hundred  dollars, 
vith  interest  from  judichil  demand,  with  costs  of  the  lower  court;  the 
plaintiff  to  pay  the  costs  of  the  appeal. 


Xo.  6S14. — F.  M.  FisK,  Administrator  and  Appellant,  v.  A.  oergchot, 

et  al.,  Appellees. 

Wbei*  the  law  la  chan^M  after  prewription  begma  to  run,  the  time  elapeed  before  the  change  la 
to  be  compatiMl  «ucording  toihe  old  law,  and  that  which  followa  according  to  the  new. 

4  PPEATj  from  t^ie  Sixth  District  Court  of  New  Orleans,  //otreW,  J. 
Jl  T.  A.  BarilHU^  for  iipi>ellaut.  IFm.  //.  Hunt  and  JJenegrCf  for 
appellee. 

Howe,  J.  In  ApriU  1854,  a  female  slave,  alleged  to  have  been  owned 
by  W.  H.  Fiskf  now  deceased,  escaped  fn)m  u  liegro  traders'  yaixl  in 
New  Orleans,  and  concealed  herself  in  the  city  until  December,  1854; 
when,  diaguised  in  male  attire,  she  sailed  from  this  port  to  Havre  on  a 
ship  owned  by  defendants. 

On  t^e  sixth  of  March,  1858,  tliis  action  was  instituted  by  the 
plaintiff,  administrator,  to  recover  the  value  of  the  fugitive  with  ' 
damages. 

The  claim  of  the  plaintiff  was  dismissed  by  the  judge  a  quo,  on  the 
ground  that  it  had  l>eeu  barred  by  the  prescription  of  one  year. 

Wc  see  no  error  in  this  judgment. 

The  plaintiff  insists  that  the  action  is  instituted  under  the  act  of 
March  35,  1835,  which  provides  a  prescription  of  five  years.  But  this 
act  waa  repealed  by  the  act  of  March  15, 1655,  and  the  ease  remitted 
to  the  general  rule  of  the  Civil  Code  which  the  latter  law  expressly 
left  is  fi>rce.  Three  years  and  five  months  elapsed  from  the  time  the 
fiigitiTe  took  passage  until  the  suit  was  brought;  and  following  the 
rule  settled  by  tliis  court,  that  where,  as  in  this  case,  the  law  is  changed 
after  prescription  begins,  the  time  elapsed  before  the  change  is  to  be 
computed  according  to  the  old  law,  and  that  which  follows  according  to 
the  new,  the  clatm  is  barred.    6  La.  660;  11  L.  57;  10  A.  583. 
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F.  U.  Fisk,  AiSminifltraior  and  AppeUsnt,  r.  A.  Beitperot,  et  aL,  Appeltooa. 

The  mle  contra  n<m  valenUMy  etc.,  if  it  exists  at  all  nnder  the  Code 
of  Louisiana,  is  not  applicable  to  this  case.  By  article  3500  of  the 
Civil  Code  the  prescription  began  to  run  D^cemlier  7, 1854|  and  the 
record  does  not  disclose  any  allegation  or  fiftct  sotficient  to  take  the  case 
out  of  the  rule  laid  down  in  this  article. 

The  judgment  is  therefore  affirmed  with  costs. 

Rehearing  refused. 

Mr.' Justice  Ho  well  recused. 


No.  2048.— William  A.  Britton  &  Co.,  in  Uqnidation,  v.  Tce  Heirs 

OF  John  F.  Scott,  deceased. 

Ip  ft  gnlt  by  fhe  bolder  of  morteaee  notes  againvt  fbe  mcoeMlon,  and  fbe  bein,  wbo,  It  le  ftUeged 
bave  taken  poMeesion  vitbout  eettllng  up  tbe  eitate,  tbe  record  vauA  ebov  ttiet  tbe  <nlgiBal 
maker  of  tbe  notee  fa  dead,  and  tbat  tbe  befa»  are  in  poeeeetlon  of  tbe  property.  IneaebA 
case,  wbere  citation  baa  iaaned  to  tbe  beirs,  and  Judgment  bj  de&alt  baa  been  oaaflnned 
against  tbem  and  appeal  taken  tberefrom,  tbe  oaae  wiU  be  remanded  to  tbe  lower  oonri  to 
be  proceeded  -with  according  to  law. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of 
Tensas,  Houffh,  J.    if.  B.  Shawy  for  phiintiffs  and  appellees,  Jj&Mk 
d;  LemSf  for  defendants  and  appellants. 

Howe,  J.  This  action  was  instituted  on  two  mortgage  notes, 
executed  by  John  F.  Scott,  one  due  February  18,  1862,  the  other  due 
February  18, 1863. 

The  petitioners,  among  other  averments,  allege  as  follows  • 

*^  The  said  John  F.  Scott,  has  departed  this  life,  and  his  succession 
was  and  is  yet  legally  oi>en  in  tliis  parish;  that  he  left  suryiying  him 
three  children  who  were  his  legal  heirs,  Amelia  Scott,  Louisa  H.  Scott 
and  John  G.  Scott,  who  have  accepted  his  succession  and  are  now  in 
possession  thereof,  and  liable  respectively  for  their  virile  portions  of 
the  debts  of  the  said  deceased." 

They  pray  for  ^ ^judgment  against  the  succession  of  John  F.  Scott, 
-deceased,  as  represented  by  his  said  legal  heirs,  and  against  said  heirs 
renpectively  for  their  virile  portions,"  and  for  the  enforcement  of  the 
mortgage. 

Amelia  Scott  (Mrs.  Doniphan)  was  cited  April  16,  1867;  Loidsa  H. 
Scott  (Mrs.  Cuney)  was  cited  A;  ill  ll>.  1867;  John  G.  Scott  was  cited 
March  12, 1868. 

They  made  no  appearance  and  judgment  by  default  was  confirmed 
November  13, 1868.  The  judgment  is  ''against  the  succession  of  John 
F.  Scott,  represented  by  Amelia  Scott  •  •  •  Louisa  H.  Scott 
•  •  •  and  John  G.  Scott,  children  and  heirs  at  law  of  said  John  F. 
Scott,  deceased,"  and  for  a  seizure  and  sale  of  the  mortgi^;ed  properly. 

From  this  judgment  the  parties  cited  as  above  have  appealed,  and 
have  pleaded  in  this  court  the  prescription  of  five  years. 

The  whole  claim  is  plainly  prescribed  as  to  John  G.  Scott.  As  to  the 
other  parties  cited  the  note  falling  due  February  18, 1862|  is  piescribML 
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The  record  does  not  show  that  John  F.  Scott  is  dead,  nor  that  his  suc- 
ecflsian  was  ever  opened,  nor  that  the  parties  cited  ever  accepted  the 
mcceflsion  or  took  possession  of  it. 

Under  snch  circumstances  we  think  that  in  the  interest  of  justice 
ind  regular  practice  the  case  shonld  be  remanded.  It  is  therefore 
ordered  that  the  judgment  appealed  fix>m  be  avoided  and  reversed,  and 
tkat  the  eanse  be  remanded  to  be  proceeded  with  according  to  law. 
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Xo.  1967. — ^Ths  I^ats  of  Louisiana,  ex.  rel.  Samukl  Johnson,  v.  ^\^  Sij 
The  Judge  op  the  FifTH  District  Court  of  tlie  Parisli  of  J^22  ei, 
Orleans. 

TbeijgM  oiuppmSL  to  a  ecmrtltatioiuU  right,  snd  doM  not  depend  upon  the  dSecretloa  or  pteM' 
ve  of  the  IHelrlet  Jndge.  Conet  art  74.  The  right  to  ddtermlne  prinuwllj  whether  the 
lOTdlUkt  taM  complied  with  the  requirement  of  the  Jew  ie  veetei^l  la  the  Dtotriet  Judge,  bot 
hb  dedelon  to  enbject  to  the  rovinon  of  the  Sapreme  Coort  The  proper  remedy  for  oor- 
reetfng  di«  iUegal  mttnge  of  tiM  I>totrict  Jndge  in  dtomtiwlng  the  appeal  or  deotaring  tt  de- 
TOtaittoe  only,  after  a  anspenaive  appeal  baa  been  granted  or  a  bond  baa  been  Sled,  to  bjr 

vra  of  ^rvAi^tdaand  not  by  mandamug, 

■ 

APPLICATION  for  a  JTandamtM.     G.  SehwMl,  for  petitioner  for 

LuDELiNO,  C.  J.  F.  A.  Cousin  &  Bro.  obtained  a  Judgment  against 
Stmad  Johnson  for  Ave  thousand  six  htmdred  and  eight  and  five  one 
kandredtha  dollars,  with  legal  interest  from  thirtieth  September,  1867, 
ia  the  Fifth  District  Court  of  the  parish  of  Orleans. 

Jdmaon  applied  for  and  obtained  an  order  for  a  suspensive  appeal, 
and  he  idleges,  under  oath,  that  within  the  legal  delays,  he  furnished  a 
bond  for  an  amount  exceeding  one-half  the  sum  he  had  been  con- 
demned to  pay,  with  good  and  solvent  security,  as  the  law  required. 

Sobseqaently  the  plaintiff  obtained  an  order  from  the  District  Judge 
cornmanding  Johnson,  the  appellant,  to  show  cause  why  the  said  ap- 
peil  should  not  be  dismissedj  and  after  hearing  the  parties  the  appeal  * 

was  dismissed.    From  this  order  dismissing  the  appeal,  Johnson  prayed 
inr  a  suspensive  appeal,  which  the  judge  refused  to  grant. 

Whereapon  Johnson  applied  to  this  court  for  a  mandamus  against 
tlie  Judge  of  the  Fifth  District  Court  of  the  parish  of  Orleans  to  compel 
him  to  grant  a  suspensive  appeal  from  the  order  dismissing  the  appeal, 
vkieh  he  had  already  allowed. 

la  jastiileation  of  his  conduct  the  District  Judge  gave  the  following 

RtBOBS: 

FinL — '<  Because  the  right  of  deciding  Whether  an  i^peal,  previously 
imited,  aball  be  suspensive  or  devolutive  is  exclusively  within  the 
pnirinoe  of  the  court  fhmi  which  it  was  taken. 

SetmuL-—^*^  Because  the  defendant  ^ving  fiftiled  to  furnish,  within  the 
tea  daja  following  the  signature  of  th^  judgment  on  the  merits,  ike 
htaifwqmrtd  bg  kv,  the  appeal  granted  eoold  not  stay  execution. 

15 
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Third. — ''Beoaoiie  the  decree  ordering  ezecation  to  issue  and  from 
which  a  suspensive  appeal  is  sought,  is  not  a  final  judgment,  and  is 
not  even  represented  as  an  interlocutory  Judgment,  which  may  cause 
an  irreparable  injury,  and  it  is  from  such  only  that  the  law  allows  a 
suspensiye  appeal. 

Fourth. — ''Because  a  suspensive  appeal  cannot  be  taken  from  such  a 
decree,  which  does  not  condemn  the  defendant  jo  pay  any  sum  of 
money,  deliver  any  property  or  perform  any  act.** 

Neither  the  petitioner  nor  the  judge  discloses  upon  what  grounds  the 
appeal  granted  was  dismissed.  The  petitioner  swears  that  within  tJie 
leffdl  dday$  hejurniahed  a  bond  with  good  Meeurity,  for  an  amount  exceed- 
ing one  half  the  amount  of  the  judgment  appealed  from.  While,  on  the 
otlier  hand,  the  judge  states  that  the  appellant  failed  to  fumisli  within 
the  legal  delays  '^  the  bond  required  bjf  low.**  He  does  not  state  wherein 
the  bond  was  defective,  if  bad— or  that,  the  bond,  if  good,  was  filed  too 
late.  We  have  not  a  copy  of  the  bond  before  us.  But  the  petitioner 
having  sworn  to  the  statements  above  mentioned^  it  was  the  duty  of 
the  judge  to  have  stated  distinctly  wherein  the  appellant  had  failed  to 
comply  with  the  requirements  of  the  law.  The  position  of  the  judge, 
that  he  has  the  exclusive  right  to  determine  whether  *'an  appeal  pre- 
viously granted,  shall  be  susjiensive  or  devolutive^  is  erroneous. 

The  right  of  appeal  is  a  constitutional  right;  and  its  exerciso  is 
regulated  by  law }  it  is  not  dependent  upon  the  discretion  or  x>lea9ure 
of  District  Judges.    Constitution,  art.  74;  C.  P.  art.  575. 

If,  therefore,  the  appellant  furnished  the  bond  require<l  by  hiw, 
within  the  legal  delay,  his  right  to  a  suspensive  appeal  is  indefeasible. 
If,  on  the  contrary,  the  bond  furnished  be  not  such  as  the  law  rc<j[uire8, 
or  if  it  be  given  after  the  delay  fixed  by  law  in  which  the  bond  must  lie 
filed,  for  a  suspensive  appeal,  exeeution  may  be  issued  under  the  judp:- 
nient,  notwithstanding  the  appeal.  The  right  to  determine,  primarily, 
whether  the  appellant  has  complied  with  the  requirements  of  the  law 
or  not,  is  vested  in  the  District  Courts.  But  their  decisions  are  subject 
to  the  revision  of  the  Supreme  Court.  If  the  appellant  has  complied 
with  the  provisions  of  the  law  any  action,  on  the  part  of  the  District 
Judge  in  the  case  would  be  unautliorijEed,  because  the  jurisdiction  of 
the  Supreme  Court  attaches  so  soon  «s  tJie  order  of  appeal  has  been 
granted  and  the  bond  required  bylaw  has  been  filed.  C.  P.  art.  575; 
4  La.  205;  7  La.  448;  15  La.  391;  13  La.  574;  1  B.  527;  10  R.  152;  8 
An.  434;  17  An.  186. 

Notwithstanding  the  District  Judge  might  think  the  appellant  bad 
not  complied  with  the  law,  yet  he  might  be  mistaken.  It  is  for  tlio 
Supreme  Court  to  determine  finally. 

It  would  seem,  however,  that  the  proper  mode  of  bringing  such 
questions  before  this  court  is  by  writ  of  prohibition;  because,  if  a 
Distriet  Judge  assume  jurisdiction  in  a  case,  after  the  appellant  ha« 
complied  with  the  law,  whicb  entitles  him  to  a  suspensive  appeal,  the 
judge  is  clearly  exceeding  the  bounds  of  hia  Jurisdietion*    C.  P.  art* 
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845;  13La.  574;  19  La.  174;  19 La.  179;  andSO  An.  State  ex.  rel.  Stock- 
lioiiae  V.  Judge  of  the  Fifth  District  Court,  paiish  of  Orlrann. 

The  petitioner  is  entitled  to  relief,  bat  we  cannot  accord  it  to  him, 
m  the  form  he  has  aeked  for  it. 

It  is  therefore  ordered  that  the  application  for  the  nianc^amiu  be  di«- 
aiiaaed  at  petitioner'a  coat;  reserving  to  him,  however,  the  right  to  pro- 
ceed against  the  Judge  of  the  Fifth  District  Court  by  writ  of  prohibi- 
two,  shonld  it  be  necessary. 


No.  1485.^-ScocB8SiON  ov  Clemskt  Wilkin. 

A  maeapaXtwB  vill  bj  jrabUe  act  must  btw  npon  its  flue  fhe  evidence  that  ell  the  ft»nnelttiee 
nqjaiind  hj  Urn  tat  ita  TaUdlty  bsve  been  obeerred  by  the  notary  ta  dimvlnf  the  teetaneai. 

A  HDcnpatlve  vfll  by  pobile  act  la  nnll.  If  It  doee  not  appear  on  tta  flUM  that  the  wlliieaaca  wen 
pceaeataitha  time  the  Teetatcu^WMdietatiiig  it  to  the  notary,  and  alao  when  the  notary  read 
the  iueUument  aa  written  down  by  him,  to  the  teetator. 

APPEAL  from  the  Seeond  Judicial  District  Court,  parish  of  Jefferson, 
A.  Cagabatf  J.    Laee^  and  Jfariv,  for  plaintiffs.    T.  L.  Xamltfy,  fbr 
defendants. 

EowEy  J.  This  is  an  action  to  annul  the  will  of  the  late  Clement 
Wilkin.  From  a  judgment  maintaining  the  will,  the  heirs  at  law  pros- 
ecute this  apiieal. 

The  instrument  in  question  is  a  nuncupative  will  by  public  act,  and 
is  in  the  following  words  (the  dispositions,  which  it  is  unnecessaiy  to 
consider  in  this  case,  being  omitted) : 

State  of  Louisiana — ^Parish  of  Jefferson. 

Be  it  known,  that  I,  Flint  Earl  Datis,  a  notary  publio  in  and  for 
the  p«rish  of  Jefferson,  on  the  fifth  of  March,  1865,  repaired  to  the 
liosse  of  Clement  VTHkin,  an  inhabitant  of  said  parish  of  Jefferson  and 
State  of  Lonisiana,  where,  at  his  request  and  at  his  dictation,  the  fol- 
lowing instrument  was  written  by  me,  said  notary,  and  declared  by 
laidSement  Wilkin  to  be  Ids  last  will  sjid  testament. 

•  •••««eee 

In  testimonT  whereof,  the  said  Clement  Wilkin  has  signed  his  name 
lierennto,  in  the  presence  of  Christian  Mehle,  Jordan  Thomas  Aycock 
and  James  P.  Thompson,  lawful  witnesses,  residing  in  this  parish,  and 
me,  the  said  notary,  after  having  read  the  same  in  an  audible  voice  in 
the  presence  of  the  testator  and  the  said  witnesses,  without  interrup- 
tion and  without  turning  aside  to  other  acts.  This  the  fifth  day  of 
liarch,  1865.    The  testator  being  weak,  his  signature  appears  irregular. 

Ori^nal  signed :  Clement  Wilkin. 

Witnesses :    Christian  Mbhlb,  J.  T.  Atcock,   J.  P.  Thompson. 

P.  £.  Davis,  Notary  Publie. 

Various  gronnds  of  nullity  ave  mged,  but  in  the  view  we  have  taken 
of  the  case  it  is  necessary  to  consider  only  the  following : 

''It  does  not  appear  that  the  will  was  dictated  by  the  testator,  re* 
«etved  by  the  notary,  and  by  the  latter  written  down  in  the  presenee 
«f  13ie  witnesses.*' 

It  is  wdl  settled  that,  since  a  nuncupative  will  by  publie  act  makes 
fUn  proof  of  ifeself,  it  most  bear  upon  its  face  the  evidence  that  all  the 
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formalities  leqoired  by  law  for  its  yalidity  have  l)6en  oomplii^  witb, . 
inasmnch  as  the  Mfillment  of  those  formalities,  when  not  apparent  frooi 
the  instrument  itself,  cannot  be  established  by  eyidence  aUmnde.  C.  C. 
1640 ;  16  La.  82. 

The  law  details  these  formalities. 

The  article  1571  of  the  Code  declares  that — 

''The  nnncupative  testament  by  public  act  must  be  received  by  a 
notary  public  in  the  presence  of  three  witnesses  residing  in  the  pliKS 
where  tiie  will  is  executed,  or  of  five  witnesses  not  residing  in  the 
place.'* 

*'  The  testament  must  be  dictated  by  the  testator,  and  written  by  the 
notary  as  it  is  dictated.*' 

«<  It  must  then  be  read  to  the  testator  in  the  presence  of  the  wit- 


nesses.'* 


*' Express  mention  is  made  of  the  whole,  observing  that  all  those 
formalities  must  be  fulfilled  at  one  time  without  interruption,  and  with- 
out turning  aside  to  other  acts." 

What,  then,  is  to  be  received  by  the  notary  t  The  law  answers 
the  question ;  the  testament — ^not  as  already  written^  for  the  notary  h 
to  write  it  himself,  but  fix>m  the  lips  of  the  testator;  the  testator  dic- 
tating his  desires,  and  the  notary  writing  what  is  so  dictated  in  the 
presence  of  the  witnesses  required  by  law.  And,  as  the  will  must 
afterwards  be  read  to  the  testator  in  the  presence  of  the  same  witnesses, 
at  the  same  interview,  the  law  has  provided  a  double  safeguard  against 
both  honest  mistake  and  dishonest  practice.    12  La.  114.    8  An.  469. 

Express  mention  must  then  be  made  of  the  whole,  that  it  may  api>ear 
by  authentic  evidence  that  the  commands  of  the  legislator  have  been 
obeyed.  On  no  other  conditions  will  the  law  recognise  the  testament 
as  legal,  and  suffer  tlte  established  order  of  succession  to  yield  to  the 
desires  of  the  testator. 

It  is  plain  that  in  the  testament  we  are  now  considering  there  is  no 
express  mention  that  the  witnesses  were  present  at  that  important  por- 
tion of  the  reception  of  the  testament  by  the  notary,  which  consists  of 
the  dictation  and  writing  down.  So  £ctr  as  the  document  informs  us, 
one  of  the  witnesses,  as  in  the  case  of  Langley,  12  La.  117,  might  have 
been  absent  during  a  part  of  the  interview,  or  as  in  the  case  of  Alloway 
V,  Babineau,  8  An.  469,  might  have  gone  about  town  attending  to  his 
business  during  the  process  of  dictation.  Kone  of  the  witnesses  may 
have  been  present  at  all  until  the  time  when  their  presence  is  first  in- 
dicated in  the  testament  itself,  namely,  when  the  will  was  read  aloud 
and  signed.  It  is  not  for  those  who  oppose  the  will  to  show  that  the 
witnesses  were  absent  at  some  important  moment;  it  is  for  the  testa- 
ment itself  to  show  that  they  were  present  fiwm  first  to  last. 

In  Chttitene  «.  Verbois,  11  An.  108,  a  will  apparently  identical  fn 
form  with  the  one  in  this  case  was  annulled  for  the  same  reason  now 
urged  by  the  appellants.  In  Devoll  <?.  Palms,  20  An.  203,  a  similar  de« 
cision  was  made  upon  a  testament  of  which  the  formal  parts  were,  ver- 
baU»f  those  of  the  testament  in  this  case.    Ea^h  ease  was  in  afflrmftnee 
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of  Hhe  ufuiiA  of  the  Diatzict  Judge.  We  oonsicler  the  question  settled, 
sad  settled  eonectly. 

Itis  wged  by  appellees  that  the  deeisions  cited  are  in  oonfliet  with 
the  cases  of  Pizerot  t;.  ifeuUlon,  3  M.  144,  Stafford  v.  Staffoid,  12  L. 
449;  Nelder  r.  McCarty,  7  Au.  485,  and  Lawson  r.  Lawson,  12  An. 
6M.' 

In  Stslfoid  r.  Staflbrd  the  qnestMMi  now  inyolved  was  not  passed  upon 
bftfaeoourt. 

In  Nelder  v,  McCarty  the  language  of  the  will  expressed  that  the  wit- 
Msses  were  present  at  the  dictation  and  writing  down,  and  there  is  no 
reason  to  say  that  the  decision  did  not  proceed  upon  the  supposition 
thst  Biieh  mention  was  absolutely  required.  In  Lawson  v,  Lawson,  a 
CMS  not  entirely  in  point,  the  certiflcate  of  the  notary  was  construed 
by  two  members  of  the  court,  at  least,  to  show  tliat  all  the  formalities 
were  **-  done  "  in  the  presence  of  the  witnesses,  and  upon  this  mention 
togetfaer  with  an  alleged  defect  in  pleading  tliey  relied  for  maintaining 
the  wilL  In  Pizerot  v.  Menillen  there  seems  to  have  been  other  oonsid- 
erstions  which  were  urge&t  in  maintaining  the  will ;  but  if  that  case, 
and  the  ease  of  Lawson,  go  to  the  extent  claimed  by  the  appellees,  they 
must  be  deemed  to  have  been  overruled. 

We  do  not  consider  that  the  phrase  **  express  mention  ^  requires  the 
sse  of  any  sacramental  formula,  but  it  certainly  requires  the  use  of 
some  words  which  will  make  authentic  proof  that  all  the  legal  formali- 
ties have  been  fulfilled.  There  are  no  such  words  in  the  testament  be- 
fine  OS  to  prove  that  the  witnesses  were  present  before  it  was  read 
aloud  to  the  testator. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed; 
and,  proceeding  to  render  such  judgment  as  ought  to  have  been  ren- 
dered by  the  court  below,  it  is  further  ordered  and  decreed  that  the  last 
win  and  testament  of  Clemeikt  Wilkin,  deceased,  bo  and  the  same  U 
hereby  declared  null  and  void,  and  that  the  probate  thereof  be  set  aside, 
the  costs  in  both  courts  to  be  borne  by  the  estate. 

Rehearing  refused. 

Mr.  Justice  Howell  recused. 


No.  2048. — ScccBssiON  op  J.  J.  Ttso». 

5o  penott  not  a  ptrty  to  the  rait  in  the  court  below,  can  be  m«de  %  purtj,  appellee,  in  the  ap> 
peUito  eoDft.    In  each  a  case  fhe  appeal  win  be  diamiaaed  for  want  of  proper  partiee. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Ten- 
sas, ffoughf  J«    JuliuM  Aroni  for  appellant.    Mayo  d  Bpeneer  for 
appellee. 

Howell,  J.  Edwin  Morris,  Wm.  Talbert,  J.  G.  Kyle  and  W.  B.  Evarts, 
as  creditors  of  tbe  succession  of  J.  J.  Tyson,  deceased,  took  a  rule  on 
j^tamoel  Lee,  administrator,  to  show  cause  why  he  should  not  be  re- 
Bkoved  frpm  his  office  and  Ransom  Hall  appointed  in  his  stead.  Lee 
answersd  that  )ie  could  show  no  cause  and  that  he  desired  the  rule  to 
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be  made  absolute.  The  court  accordingly  rendered  Judgment  remoYing 
him  and  appointing  Ransom  Hall  *'  administrator  ^  said  sueoesdon  in 
the  place  of  said  Lee,  upon  giving  bond  according  to  law.'*  Where" 
upon  James  iVabue,  Dennis  Long,  Robert  J.  Kyle  and  Edwin  Morris, 
aUeging  themselves  to  be  creditors  of  said  succession  and  aggrieved  by 
said  judgment,  appealed  therei^m  by  petition,  citing  Ransom  Hall 
only,  who  moves  to  dismiss  the  appeal  on  several  grounds,  one  of 
which  is  sufficient,  to  wit :  that  being  no  party  to  the  suit  from  the 
judgment  in  which  this  appeal  is  taken,  he  cannot  be  dted  nor  made 
party  as  appellee  in  this  court.  This  seems  to  be^ao  elear  as  to  reqoire 
no  reasoning.  To  entertain  this  appeal  would  be  to  take  original  ju- 
risdiction of  the  only  jwrty  sought  to  be  made  appellee.  Nan  ctmHtU 
that  he  will  ever  meike  himself  a  party  to  these  remarkable  and  irregn- 
lar  proceedings. 

There  being  legally  no  appellee  before  ns,  this  appeal  must  neces- 
sarily be  dismissed. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with  eoets. 

44  Mt 

21     118  ~' 

45  73(^ 

106  185       No.  2054. — ^FLEinNO  &  Baldwik  «.  Joseph  D.  Shields,  J.  B.  JokkSi 

use,  &c.,  Intervener. 

Anintanrenor  In  an  itif  hment  mlt  will  not  bepennitled  to  nrf  dafwmi  pawonal  to  th»  d»> 
tandant  The  admlMibiU^  of  ttHOmauf,  thelonnalllyMhdrcgiilatttjof  IhoplMdincs  «• 
matters  perteiniM  exdodvelj  to  the  defendant  Hie  poettlon  In  the  eeee  le  Umlled  to 
ehowing  that  he  u  the  Teritable  owner  of  the  property  attaehed,  or  that  he  has  a  Hen  opon 
It  snperior  to  that  of  the  attaching  creditor. 

APPEAL  from  the  Thirteenth  District  Court,  parish  of  Tensas, 
ffaughf  J.  JJ.  B,  Shaw  for  appellee.  Farrar  d  Btevtt  for  appel- 
lants and  intervener. 

Wylt,  J.  Plaiatiffs  sued  out  writs  of  provisional  seizure  and  attach- 
ment against  the  property  of  the  defendant,  who  was  an  absentee, 
alleging  he  owed  them  the  amount  of  an  account  for  advances  and  sap- 
plies  furnished  his  plantation,  in  the  parish  of  Tensas.  The  products 
and  movables  on  the  place  and  defendant's  half  interest  in  the  planta- 
tion were  seized  under  these  writs  by  the  sheriff  *on  second  December, 
1867. 

The  defendant  accepted  swvice  and  waived  legal  and  technical  for- 
malities. He  also  admitted  the  oonectness  of  the  account  sued  on,  and 
set  up  no  defense  against  plaintiff's  demand. 

On  the  tenth  November,  1868,  the  intervener  filed  his  petition  of  in- 
tervention in  this  case,  alleging  that  he  held  a  mortgage  bearing  on  said 
plantation  or  the  undivided  half  thereof  owned  by  the  defendant ;  also 
alleging  that  the  attachment  was  null  and  void  because  of  the  illegality 
of  the  affidavit,  the  insufficiency  of  the  bond  and  otiier  informalities ; 
and  by  supplemental  and  amended  petition  he  charged  that  the  defend- 
ant, Joseph  D.  Shields,  was  in  insolvent  circumstances  at  the  date  of 
the  levy  of  plaintiffs*  writ  of  attachment  to  the  knowledge  of  plaintiifs. 


KXW  ORLEANSi  P£B£UARY,  1809.  119 


4  Bkldwlii  T.  Jowph  IX  Shialdi,  J.  B.  Jodm,  vm,  Ac*  Intarranor. 

vhoXhutdnlently  oolludted  witk  liim  to  have  said  attachment  levied 
vpon  saidplantatiou  in  order  to  give,  if  possible,  the  lien  of  the  attach- 
ing creditor  a  preference  and  priority  over  the  sjiecial  mortgage  of  the 
interr^ior,  which^  by  an  oversighty  was  not  recorded  in  4he  mortgage 
office  of  said  pariah,  till  a  few  days  subsequent  to  the  levy  of  said  writ. 

On  the  tiial  there  was  judgment  in  favor  of  plaintiffs  for  the  amount 
deimed  by  them,  with  tk  privilege  on  tlie  property  attached,  from  the 
4ale  the  attachment  was  levied,  to  wit :  second  December,  1867 ;  and 
titt  intervention  Waa  nyjected  at  the  costs  of  the  intervener. 

Fram  this,  jndgment  the  intervener  has  appealed. 

Fran  a  eareftil  eisamination  of  the  i-ecord  we  are  of  opinion  tliat  the 
interTeDor  has  liuled  to  establish  his  allegation  of  fhind  and  collusion 
bfiween  the  plaintiffs  alkd  the  defendant;  he  has  failed  to  establish 
that  tiie  defendant^  Joseph  D.  Shields,  was  an  insolvent  at  the  time  the 
attachment  was  levied  and  at  the  time  of  the  trial  of  this  cause.  Proof 
tiiatthe  plantation  in  controversy  was  worth  less  than  the  amount  of 
plaintifla'  claim  and  th«^  claim  of  the  intervener  does  not  establish  the 
allegation  that  the  defendant  was  notoriously  insolvent.  He  lived  in 
Miniaaippi^  and  might  have  in  that  State  ample  means  to  pay  all  his 
debts.  We  cannot  presume  that  the  plaintiffs  and  defendant  are 
guilty  of  fraud  and  collusion  in  the  absence  of  proof  to  sustain  that 
chax^ge. 

The  District  Judge  refused  to  permit  the  intervener  to  offer  proof  ot 
the  Irregularity  of  the  affidavit,  the  insufficiency  of  the  attachment 
bond  and  other  informalities  in  the  proceedings.  He  permitted  the 
plaintiffs  to  offer  in  evidence  their  acknowledged  account  against  the 
defendant,  and  when  the  inter>'enor  objected  thei-eto  because  the  neoes- 
i«ry  revenue  stamp  was  not  attached  to  said  acknowledged  account, 
the  District  JudgeDjiermitted  tlie  attorney  of  plaintiffs  to  affix  thereto  a 
five  cent  United  States  revenue  stamp,  and  file  the  same  in  evidence. 
To  all  of  which  rulings  the  intervener  took  a  bill  of  exceptions. 

We  think  the  District  Jndge  did  not  err  in  his  rulings  and  the  bill  of 
exceptioiis  was  not  well  taken. 

In  the  absence  of  fraud  and  collusion,  the  intervenor  will  not  be  i>er- 
mitted  to  urge  deftnses  which  are  personal  to  the  defendant.  Questions 
of  the  admissibility  of  the  testimony  and  the  formality  and  regularity 
of  the  pleadings  are  matters  for  the  consideration  of  the  defendant,  and 
if  he  saw  fit  to  waive  them  no  other  party  can  complain. 

In  the  case  of  Lee  et  al,  v.  Bradlee,  8  M.  55,  where  a  third  party  in- 
tervened in  the  attachment  suit  claiming  the  property,  this  court  said: 
**  A  third  party  has  stepped  in,  averring  the  goods  attached  to  be  his 
property,  and  demanding  restoration  of  them.  The  claimant  has  not 
only  attempted  to  prove  the  property  to  be  his,  but  he  has  been  acting 
the  part  of  the  defendant  by  undertaking  to  show  that  the  attachment 
ou|^t  not  to  have  issued,  and  that  alter  it  had  issued,  it  was  imper- 
fectly executed.  The  only  thing  which  we  conceive  a  claimant  may 
be  permitted  to  do  is  to  show  that  the  property  attached  is  verily  his. 
Aa  aoon  aa  he  ancceeds  in  tha{|  his  part  is  at  an  end.    But  a  claimant 
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has  Buiely  no  right  to  show  afiyirregalAiity  in  tiie  suit  in  which  he  in- 
tervenes for  the  sole  purpose  of  rescuing  the  property.  Whether  the 
plaintiff,  the  court  and  the  sheriff  have  been  acting  legally  or  not  is 
none  of  his  business." 

The  only  difference  between  this  case  and  the  one  just  referred  to  is, 
in  that  pase  the  intenrenor  claimed  to  be  the  owner  of  the  property 
attached,  while  in  this  the  intervener  claims  that  he  has  a  mortgage  on 
the  proi^erty  attached.  The  piinciple  is  the  same.  The  same  doctrine 
is  affirmed  in  the  case  of  West  v.  His  Creditors,  8  Bob.  123,  in  which 
this  court  said  ''an  intervener  who  claims  property  in  controversy 
between  other  parties  cannot  contest  the  plaintiff's  claim  against  the 
defendant  nor  urge  any  irregularities  in  the  suit."     . 

In  the  case  of  Yeatman  v.  Estill,  13  An.  222,  it  was  held  that  <'  it  is 
no  longer  competent  for  the  intervening  party  to  object  to  the  mode  in 
which  the  writ  of  attachment  has  been  executed."  The  intervener 
admits  that  plaintiffs'  attachment  was  levied  prior  to  the  registry  of  his 
mortgage.  Without  inscriptiim  his  mortgage  had  no  effect  against 
third  persons.  C.  C.  3314.  As  to  plaintiffs,  the  property  of  the  defend- 
ant stood  fi:ee  of  encumbrance  the  day  their  attachment  was  levied 
because  the  intervener  had  not  inscribed  his  mortgage.  PlaintifTs 
acquired  attaching  creditors'  privilege  on  the  plantation  reverting 
from  the  judgment  to  the  day  the  attachment  was  levied.  C.  P.  264, 
265 ;  7  A.  1 ;  3  A.  430. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  afSrmed 
with  costs. 


No.  2042.~D£NKis  LoKG  v.  Successiok  akd  Hbi&s  of  John  F.  Scott, 

deceased. 

Where  the  pie*  of  prescription  i«  filed  in  the  Supreme  Court,  uid  the  record  ehowi  that  the  ob- 
ligation on  whidh  the  Judgment  of  the  lower  court  li  branded  ia  preacribed.  and  the  appeUee 
doea  not  aak  that  the  oaae  be  remanded  to  enable  the  holder  to  ahow  an  IntenrnpClon,  tbm 
plea  will  be  maintained  in  the  Supreme  Court 

A  PPEAL  fix)m  Thirteenth  District  Court,  parish  of  Tensas,  Sough,  J. 
J\,  Aroni  db  ColUer,  for  plaintiff,  Leach  dt  Xetrtt,  ;for  defendants  and 
appellants. 

Wtlt^  J.  The  defendants  have  appealed  from  a  judgment  by  de- 
fiiult  made  final  in  open  court  against  them  in  favor  of  plaintiff  for  the 
amount  of  a  note  made  by  John  F.  Scott,  deceased. 

They  have  filed  in  this  court  the  plea  of  prescripticm  of  five  year» 
against  the  note  sued  on^  and  they  pray  that  the  judgment  appealed 
from  be  avoided  and  annulled. 

The  note  upon  which  plaintiff  bases  this  action  matured  the  fifteenth 
February,  1861,  and  more  than  five  years  elapsed  from  the  maturity  to 
the  service  of  citation  on  the  defendants.  There  is  no  evideace  in  the 
record  showing  the  suspension  or  interruption  of  prescriptieuiandfrom 
the  face  of  the  papers  there  is  no  doubt  that  it  accrued  before  this  suit 
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Dennia  Long  t.  SoccMsion  ancl  Bein  of  John  F.  Soott,  daoeMed. 

WW  insdtntecl.  Plaintiff  liaft  not  aaked  that  this  case  be  remanded  to 
pruT6  an  interruption  or  snspenuon  of  prescription.  The  plea  mnat 
pierail.    C.  C.  3505. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  arolded 
and  annulled,  and  it  is  now  ordered  that  there  be  judgment  in  fisYor  of 
defendants,  dismissing  this  suit  at  plaintiffs'  costs  in  both  courts. 


Ho.  IMMO. — Bank  op  Louisiaxa  «.  D.  P.  Williahs  and  Wife* 

k%  eagigement  by  ooa  purtj  tj  jpmj  «  cMtein  unoimi  of  moaaj  to  anoihw  »t  %  glTOi  tima.  m-  < 
c«r«4  bj  mortage  on  roftl  eatote,  tBl\a  nndar  the  cIam  or  denomination  ol  propilaaory^ 
Eotaa,  aftd  ia  preacribeA  by  the  bp«e  of  five  yean  from  maturity. 

4  PPEAL  ftx>ni  the  Thirteenth  District  Court,  parish  of  Concordia. 
Ul  Houghf  J.  MelUny  for  plaintiffii  and  appellants.  Mayo  d:  Spenter^ 
for  defendants. . 

Howsi^Ly  .J.  The  plaintiffs  have  a)»pealed  from  a  judgment 
Mutaining  tlie  ple:i  of  prescrii>tion  pf  five  years  to  the  following  instru- 
stent,  as  a  nou-uegetiable  promissory  note,  to  wit : 

"  State  ok  Louisiana-^Parisii  op  Concordia. 

'^  We,  tlii^  undersigned,  David  Percy  Williams  and  Mistress  Elizabeth 
Mstilda  GUlespie,  his  wife,  of  the  parish  of  Concordia,  State  of  Louisi- 
ana, a^nowledge  ourselves  jointly  and  severally  indebted  unto  the 
'  President,  directors  and  company  of  the  Bank  of  Loiusiana,'  in  the 
fvQ  sum  of  thirty  thousand  dollars  ($30,000),  being  for  a  loan  of  money 
this  day  made  to  us  by  th^  said  corporation,  the  amount  of  which  we 
confess  to  have  received.  Which  said  sum  of  thirty  thousand  dollars 
we  do,  for  ourselves,  our  heirs,  executors  and  administrators,  bind  our- 
idTes  jointly  and  severally  to  the  said  president,  directors  and  com- 
pany of  the  Bank  of  Louisiana,  punctually  to  pay  in  one  year  from  this 
date,  and  to  comply  with  all  the  conditions  of  the  mortgage  this  day 
Bade  by  us,  and  also  with  tiie  obligations  of  the  charter  of  the  said 
bank. 

**  In  teetimony  whereof  we  hereto  subscribe  our  names,  on  this  twenty- 
righth  day  of  April,  A.  D.  eighteen  hundred  and  fifty-seven. 

«  DAVID  PERCY  WILLIAMS, 

"ELIZABETH  MATILDA  GILLESPIE. 
'*  Witnesses : 

•'  W.  R.  C.  Vernon, 
"A.  G.  Tyler. 

•'by  HENRY  BASIL  SHAW,  Attorne;  ." 
(Paraphed)  **  ITe  variatnr. 

**  Cha9.  S.  French,  Notary  Public. 

-VtaAUJte  April  3S,  1857." 

By  hKWf  **  all  promiflsory  notes,  whether  the  same  be  negotiable  or 
•Ocrvise,  aliall  be  prescribed  in  five  years.**    C.  C.  art.  3505 ;  Act  1852, 

More  than  live  yean  having  elapsed  between  the  maturity  of  the 
16 
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above  inBtnunent  and  tbe  institation  of  this  sait;  without  any  legal 
interraption  of  the  prescription  pleaded  being  sho^m,  the  inquiry  pre- 
sented Ib,  whether  or  not  said  instrument  is,  in  contemplation  of  law, 
a  promissory  note.  The  plaintiffs  contend  that  it  is  a  bond  and  pre- 
scribed in  ten  years. 

Witliout  going  into  aa  investigation  of  the  nature  and  classes  of 
bonds  existing  at  common  law,  it  is  sufficient  to  say  that,  in  our  law. 
bonds  seem  to  be  written  obligations,  which  are  de]>eudeut  on  some 
contingency,  and  are  specially  provided  for ;  while  the  instrument  in 
suit  possesses  all  the  essential  attributes  of  a  promissory  note,  which 
are,  in  no  l^gal  sense,  affected  by  any  other  stipulations  or  recitals  era* 
.  bodied  in  it. 

A  promissory  note  is  defined  to  be  ''  a  written  engagement  by  one 
person  to  pay  anotlier  person,  therein  named,  abaplutely  and  uncondi- 
tionally, a  certain  sum  of  money  at  a  time  specified  therein.'*  Story  on 
Notes  i  1 ;  Byles  on  Bills,  p.  3.  ''  It  must  contain  a  legal  promise  for 
the  ccrfat9»  payment  of  a  certain  sum,  and  the  maker  and  the  payee 
must  be  designated  with  sufficient  certainty.  •  ♦  *  If  to  a  receipt 
for  money,  the  words  'to  be  returned  when  called  for'  are  added;  if 
the  fflgner  of  an  instrument  acknowledges  in  it  that  a  pertain  surn^  of 
money  is  borrowed  on  the  promise  of  payment  thereof;  or  that  a  cer- 
tain sum  was  received  of  A  «to  be  repaid  on  demand  with  interest,  such 
instruments  are  held  to  be  promissory  notes.  *  *  *  A  note  need 
not  contain  the  words  *  promise  to  pay,*  if  there  are  other  words  of 
equivalent  import.^    Parsons  on  Notes,  vol.  1,  pp.  33,  34. 

In  the  document  before  us  the  signers  bind  themselves  to  pay,  in  one 
year  from  its  date,  to  the  president,  directors  and  company  of  the  Batik 
of  Louisiana,  the  sum  of  thirty  thousand  dollars,  money  loaned  to  and 
received  by  them. 

The  further  stipulations,  **  to  comply  with  the  conditions  of  the 
mortgage  and  also  with  the  obligations  of  the  charter  of  said  bank^** 
impose  no  condition  and  prppose  no  contingency  on  which  payment  is 
to  depend,  but  recognize  accessory  obligations  contracted  or  enacted 
for  the  security  of  the  payment,  and  their  omission  would  not  have  im* 
paired  the  obligation  to  pay  the  money. 

The  instrument  sued  on  being  an  unconditional  engagement  to  pay  a 
certain  sum  of  money,  cannot  be  classed  among  the  personal  actions 
which  by  the  Code  are  prescribed  in  ten  years;  nor  is  it  a  mortgage, 
but  the  written  evidence  of  a  debt  secured  by  a  mortgage  esecuted 
before  a  notary  public 

We  conclude  that  the  judge  a  quo  did  not  err  in  applying  the  pre* 
scription  of  five  years. 
Judgment  afllmed. 


KEW  OVL&AM,  FfiBBUA&r,  18».  US 

«s  leL  I>ac«n  •!  «1  T.  Aa  M4g6  of  the  Jimrtfe  DMrlel  Ckmrt.  Pvlsh  of  Orto^ 

Xo.  1909. — The  State,  ex  rcl.  D'Meza  ct  a1.  v.  The  Jri>OE  of  the 
Fourth  District  Court,  PARtsH  op  Orleans. 

Slider  tte  nUoB  laid  dowa  In  tlM  Codo  of  PimUoo  fho  Bapramo  Court  of  LoolalMiA  will  not  tak« 
gM«ml  avpeiintaiidliig  eontrol  OTor  tho  iniuiat  Jurisdictions.  8  H.  43:  3  Ls.  8B;  19  La. 
47B;8An.BS.  Tho  Witt  of  prohibttioB,  tlM  power  to  gibnt  Which  is  ipaciaUy  aIlow«d  by  tha 
Ooda  of  Pmctloa  to^pallata  oowti  ct  eonpatant  juiiadiotioB  la  not  a  w:1t  ol  rltht  and  la 
wfthln  the  Mmnd  diaeiattos  of  tha  tBihaaal  to  which  tUb  apphoatlon  la  mada. 

lbs  writ  of  prohibition  will  not  ba  granted  bj  tha  Baprcma  Court  of  Looialana  against  a 
tribonal  of  Iniierior  jniiadictloo  nnlaas  It  ba  In  oaaaa  w'hara  ita  intanrantlon  ia  naoaaaai7  for 
flha  wiatntwiawiia  ct  its  sppaOaia  Jnitedletlen. 


APPLICATION  for  writ  of  prohibition.    A.  if.  Voorhietf  Hays  df  JVew, 
A,  JRitoty  for  relators,  Judg€  Tkeard,  in  personam, 

HowEy  J.  The  relator  avers  that,  on  t)ie  twenty-first  December, 
1867,  hj  a  decree  of  the  Fourth  District  Court  of  New  Orleans,  tlie 
Citizens'  Mutuitl  Insurance  Company  of  New  Orleans,  a  corporation 
doing  bnsiiiess  in  the  city  of  New  Orleans  under  a  charter  duly  ])assed 
and  adopted  under  the  hiws  of  the  State  of  Louisiana,  was  forced  into 
"inTolimtary  inBolyency,"  and  Henry  Bezow  was  appointed  by  the 
Jadge  of  said  Fourth  District  Court  commissioner  of  the  insolvent  cor- 
poration ;  that  subsequently  Henry  Bezow  filed  in  the  Fourth  District 
Couit  a  suit  against  the  relators  for  damages  due  to  him  in  his  ca]mcity  of 
onmniaaioner,  amounting  to  the  sum  of  $429,235  95 }  that  the  relators 
filed  an  exception  to  the  juiisdiction  of  the  Fourth  District  Court,  aver- 
ixig  "that  the  court  from  which  the  said  Henry  Bezow  claims  to  havo 
lecetved  his  appointment  was  at  the  time  of  said  pretended  appoint- 
aent  without  Jurisdiction  in  the  matter,  and  that  said  Jurisdiction 
belonged,  and  belongs,  exclusively  and  properly  to  the  courts  of  the 
United  States,  under  the  law  generally  known  as  the  bankrupt  law, 
approved  March  2, 1867;**  but  that  said  District  Judge  overruled  the 
aid  plea,  and  has  since  proceeded  to  take  further  action  in  the  pre- 
Buaea.  They  insist  that  the  laws  of  Louisiana  on  the  subject  of  forced 
and  voluntary  insolvency  have  been  virtually  repealed  by  the  act  of 
Congreas  of  March  2, 18^,  that  the  Foiirf^  District  Court  has  exceeded 
and  does  exceed  the  bounds  of  its  jurisdiction  by  decreeing  the  forced 
asrrender  of  the  Citizens*  Mutual  Insurance  Company,  and  by  proceed- 
iBg  with  the  liquidation  thereof  in  violation  of  the  laws  and  constitu- 
tion of  the  United  States. 

They  pray  fat  a  writ  of  prohibition  to  restrain  the  Judge  of  tlie 
Fourth  District  Court  within  the  bounds  of  his  jurisdiction,  and  pro- 
Uhiting  him  ''to  fitrther  proceed  in  the  said  cause,  involving  the 
iipieed  surrender  of  Ihe  Citisens*  Mutual  Insurance  Company,  the  f<«. 
feitiiie  of  its  charter,  and  the  liquidation  of  its  affairs,  under  the  insol- 
vent laws  of  the  State  of  Louisiana." 

The  answer  of  the  judge  avers  his  competency  to  proceed  in  the 
cause,  and  sets  forth  the  reasons  why  he  believes  himself  to  have  had 
jsiiadietion  both  to  appoint  the  eommissioner  and  to  entertain  the  suit 
Vrao^bt  by  the  commissioner  against  the  relators. 

It  is  by  no  means  dear  that  the  relators  have  ever  excepted  to  the 
Jnisdiction  of  the  Foi|rth  District  Court  in  the  proceedings  for  a 
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The  State,  tx  reL  D'Mea  et  aL  t.  The  Judge  of  fhe  Toorth  Dktriet  Ooort,  TtUh  of  Orl«uia. 

declaration  of  forfeiture  of  the  cliarter  of  the  Citizens'  Insurance  Com- 
pany and  the  appointment  of  a  commissioner.  The  only  exception  we 
find  in  the  record  is  filed  in  another  and  distinct  proceeding,  namely : 
a  personal  action,  ex  delicto,  instituted  by  the  commissioner  against  the 
relators;  and,  though  this  exception  is  called  an  exception  to  the 
jurisdiction,  it  is  strictly  an  exception  to  the  eapaeiiy  of  the  plaintiiH 
It  is  difficult,  therefore,  to  perceive  how  the  judge  of  the  Ponrtti  Dis- 
trict Court  exceeded  his  jurisdiction  in  deciding  that  the  plaintiff  had 
been  properly  appointed  in  a  previous  and  distinct  proceeding.  It  can 
hardly  be  that  the  relators  had  a  right  to  call  upon  the  judge  to  dedde 
whether  or  not  the  plaintiff  had  capacity  to  sue,  and  then,  because  be 
decided  that  question  adversely  to  their  wishes,  to  denominate  his 
action  a  usurpation  of  jurisdiction. 

.  But  waiving  this  point,  and  granting  that  the  exception  we  have 
quoted  raises  the  question  of  juriidiction  in  the  case  in  which  it  was 
filed,  and  viewing  the  case  from  the  standpoint  assumed  in  the  argu- 
ment by  both  the  relators  and  respondent,  the  question  presents  itself 
at  once  whether  the  writ  of  prohibition  is  the  proper  remedy  in  a  case 
like  tliis.  It  is  not  pretended  by  relators  that  they  are  in  the  situation 
of  the  petitioner  in  the  case  of  Clarke  v.  Bosenda,  5  Bob.  27,  where 
an  order  of  seizure  and  sale  had  been  issued  and  the  petitioner  waa 
imable  to  give  security  for  a  suspensive  appeal,  and  a  devolutive  ap« 
peal  would  have  been  an  inadequate  remedy,  and  a  prohibition  was 
asked,  directed  to  the  sheriff  and  the  seizing  creditor,  on  the  ground 
that  the  petitioner  was  the  assignee  in  bankruptcy  of  the  property 
about  to  be  sold. 

It  will  not  be  contended  that  under  the  Constitution  we  have  any- 
thing but  appellate  jurisdiction  of  such  cases  as  that  of  Bezow  v. 
D'Meza  and  others,  and  it  is  neither  averred  nor  proved  that  our  ap- 
pellate jurisdiction  is  in  any  wise  put  in  jeopardy  by  the  Judge  of  the 
Fourth  District  Court.  It  is  not  evident  that  he  will  ever  give  a  final 
judgment  against  the  relators,  or  that  if  he  shall  give  a  final  judgment 
that  he  will  refuse  to  grant  an  api>eal  therefrom. 

Among  the  first  judgments  pronounced  by  this  court,  Laverty  17« 
Duplessis,  3  M.  42,  was  one  disclaiming  a  general  superintending  con- 
trol over  the  inferior  jurisdictions. 

In  Winn  t7.  Scott,  2  La.  88,  decided  under  the  present  Code  of  Practice, 
the  court  declared  that  while  the  expressions  of  that  code  upon  the 
subject  of  mandamus  seem  to  emlmice  all  possible  oaaes,  ''the  authority 
there  granted  must  be  considered  in  relation  to  the  ConstittttioB,  whieh 
allows  to  this  court  appellate  jurisdiction  only,  and  its  mandates  shonld 
be  confined  to  matters  which  have  a  tendency  to  aid  that  juxiadiotioa." 

In  the  State  «■  Bennudez,  19  La.  478,  this  doctrine  was  leaffitmedi 

In  State  v.  Judge,  19  La.  183,  this  court  said: 

**  The  writ  of  prohibition,  the  i>ower  to  grant  which  is  specially 
allowed  by  the  Code  of  Practice  to  appellate  court«  of  competent  jurlS'- 
diction,  is  not  a  writ  of  right ;  it  is  within  the  sound  discretion  of  the 
tribunal  to  which  the  application  is  made ;  and  the  party  who  xesorta  to 
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it  is  bonnd  to  establish  such  facts  as  to  convince  the  appellate  court 
that  the  remedy  applied  for  is  necessary,  not  only  for  the  protection  of 
the  legal  rights  of  tiie  party,  but  also  and  principally  for  the  constitu- 
tiimal  exercise  of  our  appellate  jurisdiction.  We  understand,  therefore, 
that  the  authority  thus  granted,  being  considered  in  relation  to  the  Con- 
ititiitioii,  which  allows  this  court  appellate  jurisdiction  only,  is  to  be 
oonfiiied  to  matters  which  have  a  tendency  to  aid  that  jurisdiction.^' 

In  State  r.  Judge,  8  An.  92,  the  court  said : 

''It  is  abundantly  settled  that  this  court  disclaims  any  general 
nperintending  control  over  the  district  courts,  and  limits  its  summary 
actioiis  to  those  cases  where  its  interposition  4s  necessary  for  the  main- 
taaiice  of  its  appellate  jurisdiction.'^ 

In  State  r.  Judge,  11  A.  696,  where  the  relator  averred  that  he  had 
txctpted  to  the  jurisdiction  of  the  court  below,  and  tliat  his  exception 
had  been  improx)erly  overruled  and  asked  for  a  writ  of  prohibition,  the 
court  said: 

'*Ib  eases  in  wliich  a  party  has  an  adequate  remedy  by  appeal  this 
court  will  not  listen  for  a  ihoment  to  an  application  for  a  writ  of  prohi- 
bition or  mandamus.  We  think  the  relator  will,  if  injured  by  the 
overruling  of  his  plea,  have  an  ildequate  remedy  by  appeal  from  such 
final  judgment  as  nuty  hereafter  be  rendered  against  him  in  the  case." 

In  the  case  at  bar,  we  are  of  opinion  that  if  a  final  judgment  shall 
ever  be  rendered  against  the  relators  th^y  will  have  an  adequate  remedy 
by  appeal.  The  writ  they  ask  for  is  not  one  of  right,  and  the  case  does 
not  show  a  legal  necessity  for  such  a  summary  remedy.  In  this  view 
it  is  unnecessary  to  consider  the  Other  questions  in  the  case. 

For  the  reasons  given  it  is  ordered  that  the  rule  taken  by  the  relators 
be  disnaisaed  with  costs. 


No.  1080. — State,  ex.  rel.  Pike,  Lapetbe  &  BaoTnEB  v.  the  Judge 

OP  THE  Fourth  Distbict  Coubt. 

i  PPLICATION  for  a  writ  of  prohibition. 

Howe,  J.  The  iSscts  of  this  case  are  substantially  the  same  as  those 
in  the  catse  of  State,  ex.  rel.  D'Mezsi  and  others  v.  Judge  of  the  Fourth 
IHstrie^  Court ;  and,  as  in  that  ease,  we  perceive  no  legal  necessity  for 
the  writ  whieh  is  asked  for. 

For  the  reasons  gtven  in  the  ease  of  D'Mesa,  it  i^  ordered  that  tha 
tnle  taken  by  relators  herein  be  dismissed  with  costs. 


m  mPKBia  coobt  of  louisiaka, 


Burtkr,  Johudo  k  Co..  AppellMt,  ▼.  SQeoMdbii  tnd  Hdn  odT  Boi«raHli,  AppiiltaatL 


No.  12d3»-^BARTLEYy  JoHKsoK  &  Co.,  Appellees,  r.  Succession  and 
'  Heirs  of  Boswobth,  Appellants. 

TbeplMOf  preterfptionirilliioClie  d^ltetodfdr  MgroMiM  not  mMittoMdlAllMtKMplMMCA- 
Tba  nuzim  eonfra  non  valmUm  ager*  non  eurrit  prmartpiio,  fbnnt  no  part  of  our  wrttlmlMr, 
■DdcuDotbelnTokedtodefeattbeplMofprewriptioii.    Smith  v.  Stowurt    (Aatt  pago  fll.) 


APPEAL  from  the  Thirteenth  Judicial  District  Conrt,  parish  ef 
Carroll,  Farrarj  J.    Sparrow  db  Montgomery^  counsel  for  plaintiib 
and  appellees. 

Wn.T,  J.  This  suit  was  instituted  under  the  act  of  I8S3,  to  revive 
an  order  of  seizure  and  sale  and  a  judgment  rendered  .against  Felix 
Bosworth  prior  to  1853. 

The  defense  is  the  plea  of  prescription,  more  than  tea  years  having 
elapsed  from  the  promulgation  of  the  act  of  1853,  to  the  institutioii  of 
this  suit*  There  was  judgment  in  favor  of  plaintiilb  ordering  the  re* 
vival  of  the  judgments  and  the  defendant  has  appealed. 

The  act  approved  thirtieth  of  April,  1853,  provides  that  ''all  Judg- 
ments for  money,  whether  rendered  within  or  without  the  State,  shaU 
1)0  prescribed  by  the  lapse  of  ten  years  from  the  rendition  of  such  Judg* 
mcnt;  provided,  however,  that  any  party  interested  in  any  judgment 
may  have  the  same  revived  at  any  time  before  it  is  jHrescribed,  by 
having  a  citation  issued  according  to  law,  to  the  defendant  or  his 
representative,  from  the  court  which  rendered  the  judgment.'*  •  •  • 
Acts  of  1853,  p.  250. 

There  was  no  citation  issued  nor  steps  taken  to  revive  tiiese  judg- 
ments within  ten  years  as  provided  by  said  act,  and  in  1863  the  pre- 
scription of  ten  years  accrued.  Plaintiib  have  efideavored  to  avoid 
the  plea  of  prescription  by  invoking  the  maxim  contra  itoii  valemtem 
agere  non  eurrit  preecripUo.  They  have  introduced  evidence  to  show 
that  they  could  not  institute  suit  during  the  war  in  the  parish  €fi  Car- 
roll, because  the  records  were  removed,  and  the  parish  site  was  occu- 
pied by  the  rebels;  that  plainti£Eb  lived  in  New  Orleans  and  were  pro- 
hibited by  military  orders  from  going  into  rebel  lines  d.iiri|ig  the  war. 

We  have  no  authority  to  disregard  the  written  law  declaring  that  all 
judgments  shall  be  prescribed  by  the  lapse  of  ten  years,  and  apply  to 
this  case  the  max^  eonira  nan  vaUnUm  agere  « oti  eurrU  preeer^Hoy 
which  forms  no  part  of  our  written  law.  We  had  occasion  to  review 
this  maxim  and  the  authority  of  the  courts  of  this  State  to  apply  it,  in 
the  case  of  Smith  v,  Stewart,  lately  decided;  and  for  the  reasons  therein 
assigned,  we  are  of  opinion  that  the.plea  of  prescription  must  prevail 
in  this  case. 

It  is  therefore  ordered  that-the  judgment  appealed  from  be  reversed 
and  annulled,  and  it  is  now  ordered  ihat  plaiotiflk'  demand  be  dismissed 
at  their  eosts  in  both  courts. 
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LnliS.  fliQwen  t.  SnoMMicm  of  D.  r.  Bteckbnn  and  C.  A.  Bkekbom. 

Xo,  20I1.^Lewis  £.  STOWKB3  v,  SuccessioD  of  D.  F.  Blackbubn  and 

C.  A.  Blackburn. 


Sifidiritr  !•  M««r  9f«tpii94:  }k  nUb$,  tl  idl.  wIma  MTcnd  pwMM  bind  fhtamlm  iomwtdt 
tnotlMr  ftir  0^  nme  ram,  at  the  Mm«  tlm«  and  in  the  seme  eontreci. 

Tlwack&oirledfpneiit  and  prpmive  to  pey  by  e  tutrix  in  hpt  Indlvlduel  oepadty  will  notlnter> 
rapt  pincripitoB  ae  |o  the  eiKceeeion.    15  An,  168. 

iPPEAL  from  the  Tliirtecnth  Judicial  District  Court,  paiish  of  Car- 
roll,  Farrar,  J.     Sparrow  cD  Montgomery^  counsel  for  appellants. 
Howell,  J.    This  is  an  appeal  from  a  judgment  rendered  on  default 
ijpunst  the  auccession  of  D.  F.  Blackburn,  deceased,  and  Mrs.  C.  A. 
Blaekbanij  in  Bolido^  for  $10^000  with  eight  per  cent,  interest  from  flr«t 
of  Janoarj,  1860,  on  the  following  note: 

<^$10,Q00.    On  the  first  (ist)  day  of  January  (1861)  eighteen  hou- 

dnd  and  sixty  one,  we»  ^  eitJwr  <if  as  promise  to  pay  L.  £.  Stowers, 

Tea  TllOQsand  Dollars,  Mth  ten  per  eent.  interest  from  the  first  day  of 

Jusary  next  for,  money  loaned. 

"D.  F.  fiLACKBtliJi^, 

*'C.  A,  BLACKBUKX. 
"December  19,  1859. 

"On  the  first  day  of  January,  1862, 1  promise  to  pay  L.  £.  S towers  the 

aboTe  sam,  EleveJl  Thousand  Dollars,  with  ten  per  cent  interest. ' 

"C.  A.  BLACKBUEN. 

''(Eadorsod)^  Lake  Pipvidenee*  La.,  December  13, 18G5.    I  acknowl^ 

edge  tiie  within  note  to  be  correct. 

«C.  A.  BLACKBURN." 

Service  was  accepted  as  follows : 

'*!  acknowledge  service  of  the  foregoing  petition  and  note  sued  on 
and  citation,  as  executrix  and  in  my  individunl  capacity,  this  Septem- 
ber 11, 186r. 

"C.  A.  BLACfcBURN.'* 

The  prescription  of  five  years  is  pleaded  in  this  court  and  is  urged 
oftly  on  behalf  of  the  suocession,  on  the  theory  that  the  acknof^ledg- 
meiit  made  on  the  thirteenth  of  December,  1865,  was  made  by  Mrs. 
Bbekbnni  UMcidnaUy^  and  the  suggestion  that  she  has  gone  into  bank- 
nptcy. 

te^lt^^rdes  admit  thai  the  promise,  written  at  the  foot  of  the  note, 
viB  tbe  mdrndoal  assumpsit  by  the  widow  of  the  note  sued  on,  although 
foadiflbrent  sum  and  payable  at  a  different  date,  and  the  question  is, 
whether  or  not  the  acknowledgment  <m  the  thirteenth  of  December, 
IdB,  iaiwnipted  prescription  as  to  the  succession,  represented  by  Mrs. 
BMdmni  as  «Kecatrix.  To  sustain  the  affirmative^  it  must  be  held, 
Mh  tint  i&B  bbiigat&on  aned  im  is  not  a  solidary  one,  and  tiiat  Mrs. 
BMflwih^AM  i»iA!iMaL«  sidd  aekiioWledguitent  as  earecutrtx. 
'  Mlir.^-ll  it  WfrWoim  "Silt  Aft  iniS  b^iAid  in  woMo  to  maker  dT  Uie 
Bote  and  hente  "Mr  MiBflfH^  far  iiie  &fSfSt  cani^ilt  sdiely  on  her  (ml^ito- 
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Lewis  E.  Stowon  ▼.  Suoceasion  of  D.  F.  B|>okba«n  aaxd  O.  A.  ShMkbnm. 

quent  promifle  to  pay*  But  it  is  contended,  and  we  think  Bacceasfollyi 
that  this  promise  does  not  create  the  solidarity  contemphited  by  the 
Code,  in  determining  the  effect  of  an  acknowledgment  by  one  of  the  eo* 
debtors  in  iolido.  Solidarity  exists,  by  the  Code,  when  several  persons 
bind  themselves  towards  another  for  the  same  simi,  at  the  same  time 
and  in  the  same  contract.  It  cannot  be  psesumed.  There  being  no 
priority  nor  reciprocity  between  the  promisso;^,  nor  express  stipolation 
of  solidarity  in  this  case,  the  defendants  are  not  debtors  in  9olido,  and 
consequently  the  acknowledgment  of  thirteenth  of  December,  1865,  if 
made  by  Mrs.  Blackburn  individnally,  did  not  interrupt  prescription 
as  to  the  succession.  C.  C.  2072,  2077,  20e6-7'-8,  2092,  3517 ;  12  R.  183; 
15  A.  168.  It  is  unnecessary  to  decide  whether  or  not  the  executrix 
could  create  a  solidary  obligation  against  the  succession. 

Second, — The  question  whether  she  made  the  acknowledgment  as  ex- 
ecutrix is  one  of  inference,  and  upon  the  pleadings  and  evidence  before 
US,  is  one  of  considerable  doubt. 

As  the  plaintiff  might  have  adduced  evidence  on  this  point  or  other- 
wise shown  an  interruption  of  prescription,  if  the  plea  had  been  filed 
in  the  lower  court,  we  think  the  ends  of  justice  will  bo  subserved  by 
remanding  the  cause  as  requested  by  the  appellee. 

We  cannot  disturb  the  judgment  as  to  Mrs.  Blackburn,  as  upon  the 
admission  of  counsel  she  is  in  bankruptcy. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  against 
the  succession  of  D.  F.  Blackburn,  deceased,  be  reversed,  and  the  cauae 
as  to  said  succession  be  remanded  upon  the  question  of  prescription; 
costs  of  appeal  to  be  paid  by  appellee. 

Mr.  Justice  Wyly  recused. 


21    128 

iZJI^      No.  2004.-*CiTizENs'  Bank  of  Locisiaka  v.  Hekrt  Johkson  and 

Widow  W.  J.  Bogak. 


A  certifioftto  of  atock  of  %  oorpontion  or  .hmWng  oomptay,  pledged  by  iho  o«m«c  to  the 

pany  to  Mcnre  the  payment  of  »  note  and  mortgage  to  the  bank  f<»  money  loaned*  operstea 
as  a  standing  acknowledgment  of  the  debt,  and  i^reecrlptlon  does  not  ran  against  tha  not* 
while  the  atock  la  pledged. 

APPEAL  from  Fifth  District  Court,  Parish  of  Iberville.    PoHif,  J^ 
Bouseeau  d;  JEsiavan,  for  Citizens'  Bank.    F,  IT,  Farrar^  for  John- 
son, executor. 

LuDELiNG,  C.  J.  On  the  twenty-seventh  day  of  December,  1867^  the 
Citizens'  Bank  of  Louisiana  obtained  an  order  of  seizure  and  sale, 
under  an  act  importing  confession  of  judgment,  and  containing  the  &ct 
de  non  alienando,  against  the  property  mortgaged,  which  was  in  the 
possession  of  Mrs.  W.  J.  Began.  Under  a  writ,  issued  in  the  ease,  the 
sheriff  seized  the  property  described  in  the  writ,  and  was  proceeding  to 
sell  the  same,  when  he  was  restrained  by  tm  iiynncUon  obtained  by 
Joseph  Johnson,  testamentary  executor  of  Heniy  Johnson* 


NKW  OftLEANS,  FEBRUARY,  IM9.  1» 


aaaeos*  Bank  of  tdmUbMk  ▼.Henry  lobnaon  and  Widow  W.  J.  Bogaa. 

Tlie  uijimetloa  was  granted  on  tlie  Allegation  tliat  the  notes  or  obli- 
gBtioDS,  aecQTcd  by  the  mortgage,  were  extingnislied  by  prescription — 
more  Uian  five  years  having  elapsed  since  their  maturity. 

Tlic  Citizens'  Bank  prayed  for  the  disminsal  of  tlie  iujanctlon  for  tlie 
folbwing  reasons^  to  wit : 

"  Because  the  stock-notes  of  Hemy  Johnson  are  not  prcscril>ed,  the 
nmc  being  subject  to  ananal  payments,  up  to  the  expiration  of  the 
chaiten 

''Beoanse  prescription  did  not  run  daring  the  war. 

^'Because  the  original  debt  of  Jleniy  Johnson  has  been  assnmed  by 
the  sabsoquent  purchasers,  and  late  actual  possessor,  sued  in  this  case, 
does  not  plead  prescription/' 

There  was  judgment  in  l^wor  of  tlie  Citizens'  Bank  of  Louisiana,  dis- 
lolTing  the  injunction.  From  this  judgment  Joseph  Jo4inson,  execu- 
tnr,  lias  appealed. 

hi  accordance  with  one  of  the  stipulations  in  the  eleventh  section  oi 
the  diarter  tif  the  bank,  the  annual  payments  necessary  to  a  renewal  of 
the  notes  were  made  up  to  the  first  day  of  February,  18G0 — since  which 
period  no  piuymcut  has  been  made — ^and  consequently  t)ie  payment  of 
the  notes  has  been  exigible  since  the  first  February,  I860.  Section  IJ 
of  diorter,  acts  of  1S33,  p.  181.  More  than  five  years  having  elajMed 
noee  the  last  payment,  before  the  bank  instituted  proceedings  under 
tfadr  mortgage,  the  claim  would  be  barred  by  prescription  if  there  had 
been  no  fntermption  thereof. 

Tlie  notes  or  obiigationfe,  which  form  the  basis  ot  this  suit,  were  exe- 
csted  by  Henry  Johnson,  a  stockholder  in  the  Citizens'  Bank  of  Loniai- 
ua,  IB  pnrsiiance  with  the  terms  of  the  eleventh  section  of  the  charter 
of  the  bank,  which  declares  **  that  every  stockholder  in  said  corpora- 
tion, oa  €Upa§iUHg  and  pledging  his  eertificaie  of  sticky  shall  be  entitled 
to  a  credit  €qaal  to  one*half  of  the  total  amount  of  hia  stock }  provi- 
ded, that  in  proportion  as  such  stockholder  shall  use  the  credit,  he  shall 
give  his  notes  or  obligationa  to  said  eoiporation  for  the  amount  so  lent 
him,  and  sihallpay  interest  thereon  unnually  and  in  advance*^  Acts  of 
1833,  p.  181. 
The  notes  or  obligations  are  in  the  words  following : 
'^Be  it  known  that  I  am  well  and  truly  indebted  unto  the  Citizens' 
Btnk  of  Louliiianay  for  value  received,  in  the  sum  of  eight  thousand 
thieehimdred  and  eighty-eight  dollars,  being  the  amount  of  my  eredit  a$ 
etMshoider  of  two  hundred  and  forty-four  shares  of  said  institution; 
which  sum  I  will  pay  at  the  banking  house  of  Xew  Orleans,  on  the^ra^ 
kgef  Amguet^  1851,  fixed,  or  renew,  according  to  the  provisions  of  the 
tefer  of  said  bank.  The  payment  of  the  aforesaid  sum  of  money  ta 
toaned  hy  a  deed  oi  mortgage  and  pledge,  passed  by  myself  and  wife, 
before  Adolphe  Boudousquie,  notary  public  in  and  for  tiiis  city  and  par- 

iA  af  Orieans.  onder  date  of  this  day. 

"II.  JOHNSON. 
*'Kew  Orieana,  March  1, 1851." 

17 
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CltizoDt'  Bulk  of  LonisSuiA  ▼.  Heaxy  JoIumod  and  WUUnr  W.  J.  Bogan. 

The  other  note  is  for  $4550,  and  was  payable  first  Februaiy,  185:^. 
In  other  respects  it  is  similar  to  the  one  copied  above. 

The  notarial  act,  referred  to  in  the  notes,  contains  this  declarati(»ii : 
'*  And  in  order  to  secnrc  furthermore  unto  the  Citizens*  Bank  of  Louisi- 
ana the  payment  of  the  sum  of  twelve  thousand  nine  imndrcd  aud 
thirty-eight  dollars,  amount  of  the  said  stock  notes,  and  also  tlic  pay- 
ment of  the  eventual  interest  above  stipulated,  the  said  Henry  Johnson 
does  hereby  ple(fge  and  j>om?i»,  in  favor  of  said  bank,  Ike  aforesaid  three 
hundred  and  seventy-four  sharesJ*^ 

It  is  apparent  that  tlie  condition  on  whicli  Henry  Johnson,  deceased. 
borrowed  the  money  from  the  bank,  was  that  he  should  deposit  and 
pledge  his  stock  in  the  Citizens'  Bank  of  LooisianR  to  secure,  the  pay- 
ment of  his  loan ;  and  the  notes  and  the  notatial  act  signed  by  Henry 
Johnson  establish  the  fact  that  tlus  pawn  and  pledge  was  made  by  him. 
>Vhil9t  tliis*  pledge  remained  in  the  possession  of  tlie  bank,  prescription 
against  the  notes  and  obligations  the  pledge  was  intended  to  secure  was 
interrupted,  because  it  was  a  standing  acknowledgment  of  indebted- 
ness on  the  i>art  of  Jolmson,  '^  Prescription  is  interrupted,  and  ceases 
to  run,  whenever  the  debtor  or  possessor  acknowledges  the  debt,  or  the 
adverse  right  against  wliich  it  was  runnings  C.  C.  art.  348G.  This  ac- 
knowledgment may  be  express  or  Implied.  In  this  case  it  is  of  the  lat- 
ter character."  1  R.  550,  Wilson  r.  Banner;  8  R.  145,  Montgomery-  ei 
al.  r.  Levistone. 

£n  general  la  reconnaissance  da  dnrilt  sonmis  a  la  prescription 
u'opere  rinterruption  que  pour  le  passe,  et  pennet  a  uue  prescrix>tioii 
noavelle  de  recommenccr  a  Tinstant  meme.  Mais,  il  en  |>eut  etrt? 
qnelqnefois  antrement.  Ainsi,  qnand  nn  debttenr  donne  «n  gage  a  son 
ereaneier  pour  surete  de  la  creanee,  ee  n'est  pas  seulement  poiir  le 
temps  anterienr  que  la  presciiption  eat  interrompn ;  elle  continuerra  de 
Vetre  tant  que  le  creaucier  restra  nanti  da  gage«  pals-qa*en  le  lui  lais- 
sans  dans  le  mains,  le  debileiir  on  sea  herHiersreno^vellent  eonstament 
la  reconnaissance  tacit  de  la  dotte.^  Maroade  Prescription,  p.  146. 
TroloDg,  No.  618;  Duranton,  No.  209. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lo^er  court  be  affirmed,  and  that  the  i^ppellant  pay  the  costs  of  this 
appeal. 

No.  2015. — A.  Ledoux  r.  John  R.  Buhler. 

A  promiM  to  p»r,  intMeqiMiit  to  fche  iiutoiitr  of  Iba  «blig»tti»,  aa^  be  taiup  bj  «a  AmeiidAd 
pstitioii. 

Wbero  a  debt  existed  between  two  pertlee  who  Uqnidatod  the  nine  by  note,  et  a  time  and  under 
ditcalnetenoee  rendering  the  exeention  of  the  note  SBegal  on  eooonnt  of  one  party  i««ldlxis 
within  the  Confedetito  and  the  oOier  vlthla  th«  FedenI  aUttacy  Uace,  dotaf  the  l^ta 
war,  and  the  debtor  promlMd  to  pej  the  debi  after  the  war  had  oeeeea,  with  a  AiU  knowrU 
edge  of  tkke  natnre  and  origin  of  the  obligation,  the  promiae  can  i>e  enforced  and  the  debtor 
compeUed  to  pay  the  obligation. 

APPEAL  from  the  Fifth  District  Court,   parish   of  West   Baton 
Bonge,  Foseiff  J.    Favroi  db  Lamo%  for  appellant.  'Barrow  dt  Pope 
for  appellee. 


NEW  (HtLBAllS,  FEBSUAHY,  1889.  Itt 

A.  Ladovx  T.  Jolu  B.  Bnhtor. 

. , ■ 

How£Li.y  J.  This  is  an  action  on  a  promiBsory  note  made  b^  John 
Bttbler  on  sixteenth  May,  1862,  at  West  Baton  Rouge,  for  $8,780, 
payable  to  the  order  of  Menard  ^  Vignaud,  twelve  months  after  date,  at 
their  office  in  New  Orleans,  with  eight  per  cent,  interest  after  due.  The 
defiendant,  who  accepted,  purely  and  simply,  the  estate  of  his  deoease<l 
fidier^  John  Buhler,  filed  ^  peremtory  exception,  alleging  that  at  the . 
date  of  executing  the  said  note  the  maker  resided  within  the  Confed- 
erate military  lines  and  the  payers  witliin  the  Federal  military  liucM, 
and  consequently  the  contiact  was  null,  being  in  violation  of  law  pro- 
Mbiting  all  commercial  intercourse  or  transactions  between  said  x^artieA, 
of  which  facts  the  plaintiff  had  notice. 

The  plaintiff  then  filed  an  amended  answer,  dechiring  that  said  noti* 
had  been  given  in  renewal  of  au  obligation  existing  as  far  back  as  1659, 
origmally  for  $5,000,  several  times  renewed  and  reduced  by  paymeutit 
to  the  amount  of  the  note  sued  on,  and  that  in  18(36  the .  defendant  ac- 
knoxrledged  the  correctness  and  validity  of  siiid  obligation  and  prom- 
ised to  pay  the  same.  ^ 

The  defendant  excepted  to  the  filing  of  this  amended  petition  for  the 
reasona  that  it  would  change  plaintiff's  ground  of  action,  that  the 
original  obligation  was  novated  and  that  the  promise  of  defendant  was 
in  Tiew  of  a  compromise,  which  was  j^roperly  overruled.  The 
sabstance  of  plaintiff's  demand  was  not  changed  by  allegations  of  the 
amended  petition*  They  simply  set  Ibrtli  tjie  origin  of  the  obligation, 
and  the  alleged  promise  to  pay  is  not  inconsistent  witli  the  original  de- 
mand, and  can  properly  be  s^t  up  by  amendment.  The  questions  of 
novation  and  compromise  depend  on  evidence  and  cannot,  in  tliis 
instance,  be  a  ground  of  exception  to  any  inquiry  into  the  facts 
alleged. 

The  District  Judge  sustained  the  peremptory  exception  and  dis- 
missed plaintiff's  suit,  who  has  appealed. 

The  only  question  which  wjs  deem  it  necessary  to  examine  is  that  of 
defendant's  acknowledgment.  He  coittends  that  it  was  made  in  Tiew 
of  a  eompromise  and  wiihot^  a  laiowledge  of  the  nature  of  the  obliga- 
tmHf  which  being  absrintsly  void  is  not  capable  of  being  made  yalidc    ' 

The  acknowledgment  and  promise  are  shown  to  have  been  uncon- 
ditJomtlr  The  only  point  of  difference  was  as  to  the  time  when  a  con- 
fession of  Judgment  should  be  made.  The  note  itself  was  notice  to  the 
defendant  of  the  circumstances,  which  in  law,  would  affect  its  validity, 
and  it  is  apparent  that  he  must  have  made  the  acknowledgment  and 
pranuse  with  a  full  knowledge  of  the  origin  and  nature  of  the  obliga- 
uon,  which  we  must  hold  to  be  such  as  to  form  a  legal  banis  for  a  new 
promise  to  pay  the  debt  evideiiced  by  the  note  sued  on.  The  obligation 
existed  before  the  war^  and  although  the  note  was  executed  between 
parties  not  competent  at  the  time  to  contract,  the  debt  was  not  thereby 
extingDished  and  the  subsequent  promise  to  pay  it,  asi  evidenced  by 
Mid  note,  having  a  moral  obligation  as  its  basis,  can  be  enforced  in  a 
aait  thereon,  which  may  be  taken  as  the  evidence  of  the  debt  agreed  on 
>y  the  parties. 


h^.: 


m  stTPBEUE  comer  op  Louisiana, 

^^''*  A.  L«doax  ▼.  John  B.  BoUer. 


The  judge  a  quo  erred  in  dismisging  plaintiff's  suit  en  the  peremptory 
exception,. "^hieh  is  really  a  defense  te  the  aetion,  and  as  there  is 
^yidenoe  in  the  record  on  the  merits  to  establish  the  daim,  we  must 
fnstainit.       , 

.  It  is  therefore  ordered  that  the  Judgment  appealed  ftem  be  rerersed, 
and  that  plaintiff  recover  of  the  defendant,  John  S.  Dohler,  the  snm  of 
three  thousand  seven  hundred  and  eighty  doUars,  with  eight  per  eent* 
interest  from  the  sixteenth  day  of  May,  1863,  and  costs  in  botJi  courts. 

Beheoiing  refused. 


No.  d024'.— Bridget  Qrady,  Administratrix  v.  Louis  Desobbt,  Sb.,  , 

tt  aU. 

The  State  Engineer  baying  made  a  contract  in  eonfbrmi^  wltk  the  Aet  of  1867,  p.  16S,  for  im^ 
proving  and  draining  Bayon  Boarbienz,  which  Ilea  in  the  pariahea  of  Weat  Baton  Booge  and 
Iberrille,  ia  a  oompetent  wltneaa  to  testiU^  aa  to  the  perfonnaiioe  of  the  work  in  MoeadMiM 
-with  the  oontrBfCt 

The  ikct  that  the  engineer  ia  required  by  the  contract  to  aalcia  a  report  to  the  PoUee  9w^  of  tbe 
compleUoi^  of  the  work  doea  not  diaqnaliiy  him  from  teatifying  to  other  ftcta  net  embnoed 

in  hia  report 

•     --  . 

a 

APPEAL  from  the  Fifth  JMstrict  Courts  paririi  of  Iberville,  P^Mf, 
J.    A.  Ihlbot,  for  plaintiff  and  appellee.    Barrow  d  Pope  alul  W, 
jB,  Bobertion  and  Ogoar  Lauve  for  defendants  and  appellants. 

HowELLf  J»  This  is  a  suit  on  a  joint  contract  between  the  defSend- 
ants  and  plaintiff's  husband  for  the  improvement  <tf  the  drainage  of  , 
Bayou  Bourbieux,  in  the  parishes  of  Iberville  and  West  Baton  Bouge, 
and  in  which  the  former  parties  bound  themselves  to  pay  to  the  latter 
the  total  sum  of  fifteen  thousand  dollars  during  the  progress  SiUd  on  the 
completion  of  said  work,  which  was  to  b^  x>erformed  according  to  the 
specifications  in  said  contract. 

The  parties  first  cited  excepted  to  the  petition  on  the  ground  that 
the  contract  sued  on,  being  a  joint  contract,  was  not  complete  «nd 
binding,  as  one  of  the  contracting  parties  had  not  signed  and  another 
signed  conditionally,  and  tho  condition  was  not  accepted  by  the  othess* 

By  tak  amended  i>etition  accompanied  by  the  original  eontraot,  the 
Iiarty  alleged  not  to  have  signed,  was  made  a  party  to  the  suit  upon  the 
averment  that  he  was  a  party  to  said  original  contract,  which  tnia 
proven,  and  the  only  question  on  the  exceptions  is  whether  or  not  the 
condition  annexed  to  the  name  of  one  J.  A.  Levlque,  in  the  following 
words :  **aeondiiion  que  je  eoie  egoute^^  was  accepted. 

On  the  triiil  of  the  exceptions,  a  contract  between  the  State  Engineer 
and  tjiese  defendants  was  introduced,  by  which  the  latter  had  ai^reed  ^ 
do4he  Wft'k  of  improving  the  Bayou  Bonrbieux,  as  authoiiied  by  Aio^ 
of  XWfj  ]k  I6Q4  and  lor  a  sum  to  be  collected  by  tiio  engineer  frooa 
the  owners  of  the  lands  drained,  and  paid  to  defendants  a»  the  wwri^ 
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progressed.  .  By  tlie  contact  slied  on  tliia  same  work  was  to  be  done 
by  plaintifF'8  liusband  for  tile  defendants.  Tlie  engineer  testifies  that, 
at  tbe  date  of  giving  his  testimony,  he  had  not  i^aid  the  defendants  m 
/mU  the  amount  coming  to  them,  as  per  couti*act  between  him  and  them; 
that  it  was  not  the  main  i^eason,  in  entering  into  contract  with  them, 
that  they  liad  an  interest  in  the  improvement  of  the  bayou ;  tlie  main 
reason  was  that  they  wiu*e  the  loweat  bidders  to  do  the  work ;  that  the 
land  of  Lavique  was  embraced  in  the  survey  required  to  be  made,  and 
was  drained  by  said  bayou.  The  above  statute  authorized  the  engineer 
to  let  out  said  work  by  contract,  which  should  be  binding  on  all  the 
proprietors  of  the  lands  the  same  as  if  they  had  personally  bound  them- 
selves in  said  contract.  Utider  this  state  of  facts  and  the  law  we  must 
infer  the  '*  acceptance*'  and  fulfillment  of  the  condition,  if  such  accept- 
ance was  essential.  The  defendants  had  bound  themselves,  as  con- 
tractors with  the  State  Engineer,  to  do  the  work  or  cause  it  to  be  done, 
without  reference  to  any  benefit  to  their  own  lands ;  they  had  evidently 
received  a  part  of  the  price  from  the  engineer ;  and  the  land  of  Lavique 
was  drained  according  to  the  condition.  TVe  cannot  see  any  legal  ob- 
jection to  the  testimony  of  the  engineer  as  to  the  benefit  to  Lavique's 
land.  The  objection  that  the  "survey"  is  the  best  evidence  might 
possibly  be  good  in  a  suit  against  Lavique  for  the  assessment  upon  him 
as  a  proprietor  of  the  lands  to  be  drained,  but  not  on  his  contract  to 
pay  for  the  work  in  question. 

On  the  merits,  it  is  objected  that  the  engineer  could  not  prove,  by 
parol,  that  the  work  was  done  in  accordance  with  the  contract,  as  the 
law  required  him  to  make  a  report  thereof  to  the  police  juries  of  the 
two  parishes.  This  report  was  for  the  purpose  of  placing  the  work 
after  its  completion  under  the  control  of  the  parish  authorities,  who 
were  tlien  to  appoint  commissioners  to  keep  it  in  repair,  llie  engineer 
had  fan  control  and  supervision  of  the  work  as  it  progressed,  and  was 
by  the  law  and  ihe  coiitmcts  the  judge  of  its  character  and  completion, 
and  ho  could  teatiffr  on*the  subject. 
'  No  objection  is  nrge<l  to  the  amounts  found  due  by  the  judge  a  quo. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
«rith  costs. 


Xo.  S047.— Lqcisiana  Statg  Sank  «.  Yklvkrton  Cammack. 

Whtte  tike  ccxiUicate  of  fh«  cleilc  diowt  tiist  thij  record  rontelnt  all  the  tettbnony  adduced. 
deenmeDtfl  filod  and  prooeedlnga  had,  tlie  appeal  will  nol  be  dtenlBaed  feeoavae  there  la  bo 
UU  of  escepttMia,  e^tamfnt  of  ftcto  Of  •migompnk  of  errora.  SD  An.  SIS;  a  P.  SOI,  ma 
The  plea  pf  lureacslptian  wiU  be  nutlosd  when  made  for  tl^  flnt  time  in  the  Supreme  Coari, 

i  PPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of 
/l  Tensns,  Hough,  J.  Farrar  d:  RteteSj  for  plaintiff  and  appellee^ 
OnUimr  dt  CUnton^  for  defendant  and  appellant 
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Lonktuia  Steta  Bank  ▼.  T«lTeiian  Ofcmmaclr. 


Howe,  J.  The  curator  of  the  defendant's  succession  has  appealed 
from  a  Judgment  against  the  defendant  rendered  upon  a  bill  of  ex- 
change due  April  twenty-six,  16G2,  and  founded  on  a  citation  of  which 
service  was  made  August  3, 1867,  and  has  pleaded  in  this  court  the 
prescription  of  five  years. 

The  appellee  lias  moved  to  dismiss  the  appeal. 

Fir$t. — '*  Because  all  the  evidence  adduced  is  not  in  the  record,  and 
the  clerk  who  certifies  the  &ct  that  the  record  contains  all  the  evidence 
adduced  was  not  clerk  of  the  court  when  the  case  was  sued  and  can- 
not oertify  any  such  fact ;  and 

Second. — "Because  the  record  contains  no  note  of  evidence,  state- 
ment of  facts,  bill  of  exceptions  nor  assignment  of  errors  of  law  upon 
the  face  of  the  record,  whereby  this  court  can  review  the  decision  ap- 
Iiealed  firom.^' 

As  to  the  ground  first  quoted,  the  certificate  of  the  clerk  appears  to 
be  regular,  and  we  find  nothing  in  the  record,  of  which  this  court  can 
take  notice,  to  show  that  the  certificate  is  untrue  or  that  the  derk  had 
no  power  to  make  it. 

The  second  ground  fot  the  dismissal  of  the  appeal  cannot  prevail. 
The  record  is  certified  to  contain  all  the  testimony  adduced,  documents 
filed  and  proceedings  had,  and  the  deposition  of  the  only  witness  ap- 
pears to  have  been  taken  in  writing.  No  statement  of  facts  could 
therefore  be  required.  C.  P.  601,  602,  8d6;  20  An.  213.  Nor  is  an  as- 
signment of  error  absolutely  necessary  in  isuch  case.  14  L.  371.  And 
in  this  case  we  see  no  necessity  of  a  bill  of  exceptions.  The  appellant 
comes  before  us  with  a  plea  which  is  permitted  by  law  and  which  we 
must  consider.  By  article  902  of  the  Code  of  Pmctice  it  is  provided 
that  although  in  general  parties  before  the  Supreme  Court  are  not 
aUowed  to  plead  other  matters  than  those  which  were  before  the  in- 
ferior court,  nevertheless  it  may  depart  i^m  this  rule  when  the  excep- 
tion taken  is  one  of  those  which  may  be  pleaded  at  any  period  of  a 
cause,  and  the  proof  of  it  appears  by  the  mere  examination  of  the 
record.  Thus  prescription  may  be  pleaded  before  the  Supreme  Court, 
when  the  proof  of  it  appears  on  the  fiice  of  the  proceedings  in  the 
lower  court.  These  proceedings  have  beeb  correctly  reported  to  us — 
so  declares  the  certificate  of  the  derk.  The  tigjht  to  plead  prescription 
here  and  the  validity  of  the  plea  do  not  necessarily  depend  on  a  note 
of  evidence,  a  bill  of  exceptions  or  an  assignment  of  enor.  If  from  a 
''mere  examination  of  the  record''  regularly  certified  to  us  we  find  that 
the  debt  sought  to  be  enforced  is  prescribed,  we  mnst.dedine  to  di»ii|lf^ 
BfL  appeal  which  had  been  taken,  in  regular  form,  and  suttaiA  the  plea 
of  prescription. 

In  this  case  we  find  fh>m  a  mere  examination  of  the  leoord  that- 
the  debt  sued  on  was  jneseribed  by  the  lapse  of  more  than  five  year* 
between  the  maturity  of  the  biU  and  the  service  of  citation. 
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LooiaiMiA  8t»to  Bank  v.  Yelverton  Cammack. 


TJie  appellee  lias  not  asked  that  the  caiiRo  be  remanded  for  trial  on 
this  plea.  It  is  therefore  ordered  and  a<\judged  that  the  judgment  ap- 
liealed  irom  bo  reversed,  and  that  there  be  judgment  in  favor  of  Robert 
Mordock,  curator  of  the  succession  of  Yelverton  Cammack,  deceased, 
wlih  costs  in  both  courts. 

Rehearing  refused. 


JJo*  1563.— Sauuel  Smith  &  Co.  r.  J.  H.  Morrison. 

ma  impaften*  doonmaiit,  such  m  »  m»rtg*gc,  ha*  b«eii  inadverteiitly  omitted  ttom.  the 
tlw  Soprani,  Court  wllU  in  tlie  exerclM  of  a  sound  logal  discretion  remand  the  case 
iB  order  that  both  pttbtiea  may  hare  an  opportunity  to  eetabllah  their  rlghta. 

I  PP£AL  from  the  Seventli  Jadicial  District  Court,  parish  of  Pointe 
^  Coapee,  Cooley,  J.  Harrison  d:  Jf  anion  and  Edward  FhUippSy  for 
phdntiflb  and-appsllocs;  ih  E.  Schmidt,  for  defendiuit  and  api>ellant. 

Howell,  J.  TIum  suit  was  brouglit  as  a  peiKoual  action  on  two' 
pmnissory  notes,  and  afterwards  an  amended  petition  was  filed,  alleg- 
ing  that  they  were  given  as  part  of  the  price  of  a  plantation,  and  ask- 
109  timt  a  special  mortgage  and  vendor's  privilege,  us  shown  by  the 
anmejted  act  of  MaiB  and  mort/fagej  *l)e  recognijsed  and  enforced.  Judg- 
ment was  rendered  on  default  and  confirmed  for  the  amount  of  the 
notea  witli  mortgi^e  and  privilege  as  claimed. 

The  defendant  has  taken  a  devolutive  appeal  and  he  assigns  as  error 
that  there  is  no  evidence  to  establish  the  mortgage  and  privilege 
allowed. 

Tlie  certificate  of  the  clerk  states  tJiat  the  record  contains  *'  a  tnie 
and  correct  transeript  of  all  the  documents  on  file  and  proceedings  had 
(iken  hHng  no  ieAimong  offered)  on  the  trial  of  the  case,  etc.''  At  the 
instance  of  the  plaintiflb'  counsel  a  certiorari  was  issued  for  the  pur* 
pose,  and  in  ansi^r  thereto  the  clerk  amended  his  certificate  to  read 
thna:  ''thai  the  foregoing  and  within  twenty-six  pages  do  contain  a 
tme  and  correct  transcript  of  all  the  documents  on  file,  evidence  adduced 
aad  ^oceedings  had  on  the  trial  of  the  case,  etc.*' 

The  notea  jMuraphed,  but  not  the  act  of  sale  and  mortgage,  alleged  to 
be  annexed  to  the  amended  petition,  are  in  the  record,  and  there  is  no 
minute  of  evidence. 

The  evidence  Xp  estabUsh  the  mortgage  and  privilege  set  out  and 
clsimed  is  wanting;  but  the  record  satisfies  us  tliat  the  notarial  act  in 
qantloiiy  if  not  produced  in  court  on  the  trial,  was  in  the  possession  or 
cootrol  of  counsel,  and  in  the  cxeroise  of  ai^  equitable  discretion,  vested 
in  Una  couEt  by  art.  906  €.  P»,  plaintiffs  should,  under  the  peculiar 
dresmstances  of  this  case,  be  allowed  an  opportunity  to  supply  an  ap- 
pmatly  uuMlvertont  omission*  The  flEM^ts  that  the  notes  are  pantphed 
sidiiha#tlie  judgment  m  drawn  up  and  sdgned  containsa  description  of 
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the  mortgaged  property,  as,  it  is  alleged,  is  set  forth  in  the  act  of  sale 
annexed  to  the  amended  petition,  render  it  probable  that  the  said  act  was 
before  the  judge;  but  upon  the  record  as  certified  we  cannot^ affirm  the 
judgment  or  dismiss  the  appeal.  While  we  would  not,  even  indirectly, 
encourage  negligence  in  litigants, or  their  counsel,  we  feel  authorized 
to  remand  the  case  to  give  both  parties  an  opportunity  to  estabUsli 
their  rights,  in  the  belief  that  the  ends  of  justice  will  thereby  be  sub- 
served. See  13  L.  138;  15  L.  231 ;  8  B.  120;  9  B.  387;  12  B.  518;  2  A. 
846;  9  A.  95;  10  A.  94;  4  B.  323;  4  A.  231. 

It  is  therefore  ordered  that,  the  judgment  appealed  from  be  reversed 
and  the  cause  remanded  for  further  proceedings  according  to  law. 
Plaintiffs  to  pay  costs  of  appeal. 


No.  478. — Samuel  Sxodgbass,  Appellant,  v.  Thomas  A.  Abams, 

Appellee. 

a  ttle  of  Imported  goods  at  the  port  of  New  Orleaas  in  1861  and  1862,  while  the  dty  end  Stete 
was  under  the  control  of  the  ineurgents,  did  not  impoee  on  the  reudor  the  obligatloa  of 
warranty  againet  eviction  for  the  non-payment  of  dntiee  to  the  United  States.  Under  aneh 
oircunatanoee»  Che  purchaeer  is  preeumed  to  have  contracted  with  referenoe  to  th»  ftfct 
that  the  duties  had  not  been  paid. 

The  vendee  cannot  maintain  en  action  against  the  vendor  to  rescind  the  sale  of  imported  goods 
on  the  ground  that  the  duties  had  not  been  paid  to  the  United  States,  when  it  is  shown  that 
the  port  was  under  the  control  of  the  insurgents  at  the  time. 

APPEAL  from  the  Second  District  Court  of  New  drleans,  ffoweU,  J. 
G.  L.  Bright,  Attorney  for  Appellant.  C.  BoidiuB  and  A.  FhUipg, 
attorneys  for  appellee. 

Wti.y,  J.  On  the  seventh  February,  1862,  plaintiff  purchasedfrom  the 
defendant  three  hundred  and  seventy-fLve  rolls  of  India  bagging,  which 
had  been  imported  by  the  defendant  from  a  foreign  country  in  the 
Spanish  ship  Monserrat,  that  had  arrived  at  the  port  of  *  New  Orieaiui 
on  the  twenty-seventh  of  May,  1861 .  The  duties  thereon  were  collected 
by  Mr.  F.  Hatch,  then  acting  as  collector  of  customs  at  this  port  for  the 
Confederate  States,  but  he  had  been  commissioned  by  the  United  States. 
Plaintiff  afterwards  sold  all  the  lot  of  bagging,  except  one  hundred  and 
twenty  rolls,  containing  fourteen  thousand  four  hundred  yards,  which 
were  taken  possession  of  by  the  United  States,  when  the  Federal  forces 
captured  the  city,  and  are  detained  for  the  duties  claimed  to  be  due 
thereon  to  the  United  States  government.  On  the  eighth  of  December, 
1B62,  plaintiff  being  informed  of  this  seizure,  notified  the  defendant 
thereof  and  demanded  the  return  of  the  bagging  to  him  again  free  of  all 
claims  of  the  United  States,  or  the  amount  paid  by  him  :1^  the  one  hnn- 
dred  and  twenty  rolls,  to  wit :  $9456,  and  the  defendant  refiised  to 
comply  with  the  demand. 

Plaintiff  then  instituted  this  mt  l6t  l^'mOMim  of  the  sale  to  the 


NEW  ORLEANS,  FEBRUARY,  1899.  IST 

— ' 

aunael  Snodgnn,  Appellant,  ▼.  TliomM  A.  Aduni,  Appellee. 

^^~— -*  I  I       .      -  -  -  ■  I    ■ ■ 

extent  of  tiie  one  bundred  and  twenty  rolls,  and  to  recover  the  amount 
paid  tberefor  by  bun  aa  aforesaid. 

Defendant  answered,  averring  tliat  when  the  cargo  arrived  at  the 
costombouae  on  the  twenty-seventh  of  May,  1861,  it  was  regularly  en- 
tered and  the  duties  thereon  duly  x^fcid ;  and  having  sold  and  delivered 
it  to  the  plaintiff  on  tbd  seventh  of  February,  1868,  it  remained  thero- 
after  at  bia  rink. 

On  the  trial  in  the  lower  court,  there  was  judgment  of  non-suit,  and 
plaintiff  has  appealed. 

There  is  no  dispute  as  to  the  facts.  The  question  for  us  to  determiue 
it,  whether  the  sale  of  the  India  bagging  at  the  time  imposed  ujton  the 
defendant  on  obligation  to  warrant  the  purchaser  against  the  payment 
of  the  import  duties  of  the  United  States  thereon. 

Had  the  sale  occurred  under  ordinary  circumstances,  whilst  the  Fed- 
tial  Government  was  in  undisturbed  administration  of  its  revenue  laws 

« 

St  the  ]H>rt  of  New  Orleans,  it  would  have  imposed  the  obligation  of 
warranty  on  the  vendor  to  maintain  the  purchaser's  peaceable  posses- 
liott  of  the  thing  sold  against  the  claims  of  the  Government  for  duties 
thereon,  and  against  tlie  claims  of  all  other  persons.  Being  in  posses- 
lioa  of  a  foreign  fabric  at  this  port,  the  defendant  would  have  been  pre- 
sumed to  have  paid  the  duties  to  the  Government,  and  the  plaintiff 
who  purchased  it  from  Mm  could  have  held  him  liable  in  warranty  if 
evieted  by  the  Government. 

But  on  the  seventh  of  February,  1862,  when  this  sale  was  made,  t)ie 
Tendor  and  the  vendee  knew  that  they  were  contracting  in  an  insur- 
reetionary  district ;  that  at' the  time  and  for  twelve  months  previous  the  ! 

administration  of  the  revenue  laws  of  the  United  States  had  been 
dbstmeted,  and  the  enstomhouse  at  this  port  was  in  possession  of  the 
so-called  Confederate  Government,  whieh  was  collecting  the  duties. 

The  piuties  are  presumed  to  hav«  contracted  in  reference  to  the  sur- 
roonding  cixcnmstanees  at  ihe^  time.  As  the  duties  were  not  then  being 
coDected  here  by  the  United  States  on  account  of  the  rebellion,  the 
pkdntiff  is  presumed  to  have  purchased  the  bagging  at  his  own  risk  so 
fiur  as  the  claims  of  the  United  States  might  extend  for  duties  thereon. 
Under  the  circumstances,  the  contract  of  sale  did  not,  in  our  opinion, 
create  the  obligation  of  warranty  as  against  the  United  States. 

Plaintiff  bought  the  property  in  a  rebellious  State,  at  a  time  when 
the  surrounding  circumstances  created  the  presumption  that  the  duties 
iMd  not  been  paid  to  the  Federal  Gotemment — ^the  parties  evidently 
eoDtracted  in  view  of  that  fact. 

We  are  of  opinion  that  the  District  Judge  did  not  err  in  rendering 
judgment  of  non-suit. 

It  is  tiieref ore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 

Beheaiing  refused. 

Mr.  Jiutlee  HoweH  leensed; 
18 
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No.  2005,— Alcide  Bouanchaud,  Appellee,  r.  Charlks  D^Heb£rt. 

Appellant. 

8eotton  i  of  the  act  of  the  Legielnttire,  approved  September  4, 18M,  Mo.  61,  mAking  the  «terk» 
of  District  Courts  «£  qf^ldo  clerku  of  the  Perish  Coarts,  is  ia  conitct  with  Article  117  of  the 
Conititation  of  ISM,  whioh  decUres  that  "  No  peraoa  ehall  hd|d  o^  exerdae»  at  the  same 
time,  more  than  one  ofBoe  of  trust  or  pcoAt.  esoept  that  of  Justice  of  the  psaoe  or  notsirr 
public." 

Section  9  of  the  same  act  conflicts  with  article  86  of  the  Oonstitntioii,  which  deolaree  that  this 
Pariah  Jndgea  of  the  sereral  parishes  shall  receire  a  aahiry  and  fees  to  be  provided  bf  law 
The  above  numbered  eeelions  of  the  act  Ho^  il,  approved  September  4,  IMS,  are  unoott- 
stitational  and  void.    Constitution,  arts.  86  and  117. 

APPEAL  from  the  Seventh  District  Court,  Parish  of  Pointe  Coupee, 
Miller,  J.    Cooley  d  FhiUpa^  for  petitioner  and  appellee.     F.  ff. 
Farrary  for  defendant  and  appellant, 

Wtlt,  J.  Plaintiff,  who  is  Judge  of  the  Pariah  Court  of  the  parish 
of  Pointe  Coupee,  has  enjoined  the  defendant,  who  is  clerk  of  the  Din- 
tiict  Court  of  said  parish,  from  acting  as  clerk  of  the  Parisli  Court,  and 
from  collecting  the  fees  of  that  office,  which,  he  contends,  belongs  to 
liim  under  the  provisions  of  the  Constitution. 

He  avers  that  the  claims  and  pretentions  of  the  defendant  to  tho 
office  of  Parish  Clerk,  and  the  fees  and  emoluments  thereof  are  based 
upon  an  act  of  the  Legislature  approved  September  4, 1868,  which  pro- 
vides that  the  clerks  of  the  several  District  Courts  of  this  State  shall 
be  ex  officio  clerks  of  the  Parish  Couri^  and  which  prohibits  Pariblt 
Judges  fi^)m  receiving  any  fees;  all  of  whio^y  h<j  contends,  is  contrary 
to  and  in  violation  of  the  Constitution  of  tbia  StMte,  which  provides 
(article  86)  that  Parish  Judges  **  shall  reeaivc)  a  ssAaxy  and  fees,  to  bo 
provided  by  law.  Until  otlierwise  l»rovi4Q4,  each  Parish  JudgQ  shall 
receive  a  salary  of  one  thousand  two  bonded  doBlua  per  amium,  and 
such  fees  as  are  established  by  law  for  DiatriotClei^a.'' 

He  avers  that,  under  this  provision  of  the  Constitution,  he  baa  the 
exclusive  right  to  act  as  clerk  of  his  own  court  and  receive  the  fees 
thereof. 

He  further  represents  that  said  act  is  unconstitutional,  because  it 
authorizes  and  requires  the  clerk  of  the  District  Court  to  hold  and  ex- 
ercise the  office  of  clerk  of  the  Parish  Cburt,  t^fo  separate  offices  of 
trust  and  profit,  which  is  in  violation  of  Article  J 17  of  the  Constitution. 

The  defmdant  denied  generally  the  allegations  of  plaintiff;  denied 

tliat  the  law  making  him  ex  officio  clerl^  of  the  Parish  Court  is  unoon* 

stitutional  as  alleged ;  and  averred  that  plaintiff  has  no  eause  of  actiOD « 

an4  that  he  is  estopped  from  pleading  the  uneonstitutionaUty  of  said 

act,  having  drawn  the  additional  salary  stipulated  therein. 

Th^re  was  judgment  in  favo?  of  plaintiff  perpetuating  the  iBJunction ; 
and  the  defendant  has  api>ealed. 

The  fieu^s  are  admitted.  The  only  question  presented  for  our  con- 
sideration is,  whether  that  part  of  the  act  oC  fyarth  September,  186Q, 
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which  makes  the  elerk  of  the  District  Coart  ex  officio  the  clerk  of  the 
Parish  Court,  sad  w]hleh  difclsres  that  the  Parish  Judge  shall  have  no 
fees  of  office,  yiolates  the  proTisious  of  the  Constitution  of  1868. 

Artiole  117  of  the  ConBtitatton  declares  that  ''  No  i)erson  shall  hold 
or  exercise,  at. the  same  time,  more  thau  one  office  of  trust  or  profit, 
except  that  of  justice  of  the  peace  or  notary  public.*' 

The  fourth  section  of  the  act  approved  September  4,  1868,  providefi 
«<That  the  dedu  of  the  seTeiid  District  Courts  sliall  be  ex  officio  clerks 
of  the  Parish  Courts,  and  that  the  derk  or  his  regularly  apxK>inted  and 
qualified  deputy,  shall  always  be  in  attendance  on  the  Parish  Court  at 
all  its  tenns  and  sittings."  It  also  prescribes  certain  duties  to  the 
clerks  and  imposes  a  fine  fbfr  JRsiluro  to  perform  those  duties. 

W.e  think  this  section  clearly  creates  the  office  of  Parish  Clerk,  and 
tlie  words  *'  ex  officio  ^  do  not  make  it  the  less  an  office  of  trust.  It  U 
a  separate  office,  and  l^e  desigtiation  of  the  District  Clerk  to  fill  it,  is 
contrary  to  article  117  of  the  Constitution,  and  is,  therefore,  null  and 
Toid 

Article  86  of  the  Constitution  declares  that  ''  For  each  Parish  Court 
one  Judge  shall  be  elected  by  the  qualified  electors  of  the  parish.  He 
shall  hold  his  office  for  the  term  of  two  years.  He  sliall  receive  a  salary 
and  fees,  to  be  provided  by  law.  Until  otherwise  provided,  each 
Parish  Judge  shall  receive  a  salary  of  one  thousand  two  hundred  dol- 
lars, and  such  fees  as  are  established  by  law  for  clerics  of  the  District 
Courts.    He  shall  be  a  citizen  of  the  United  States  and  of  this  State.** 

The  ninth  siection  of  said  act  of  September  4, 1868,  provides  '*  That 
the  Parish  Judges  shall  have  a  salary,  payable  quarterly,  on  their  own 
warrant  on  the  dt&to  Troasutier,  graduated  as  follows :  in  parishen 
having  one  member  iii  ^e  fibuse  of  Representatives,  two  thousand  dol- 
lars; in  parishes  hiivitiS  t#o  or  more  members  in  the  House  of  Bepre- 
sentativesy  two  thousand  Ave  hundred  d(41ars,  and  they  ehaU  have  no 
ftnofoffict^ 

From  a  careful  consideration  of  the  eighty-sixth  article  of  the  Consti- 
tution, we  are  of  opinion  that  the  Parish  Judge  is  entitled  to  receive  n 
salary  and  fees,  to  be  lirovided  by  law ;  and  until  the  Legislature  estab- 
lishes other  fees,  he  is  authorised  to  receive  the  same  fees  in  cases  in  hi^ 
court  as  the  clerks  of  the  District  Courts  are  authorized  by  law  to  charge 
in  like  cases  in  the  District  Courts. 

We  think  that  part  of  the  ninth  section  of  said  act  which  declares  tliat 
Parish  Judges  '^  shall  have  no  fees  of  office,'*  is  also  unconstitutional 
sad  void. 

The  eighty-sixth  article  of  the  Constitution  secures  to  plaintift',  who  is 
*  admitted  to  be  Pariish  Judge,  both  a  salary  and  fees;  and  wliUe  it  i>ermits 
the.Legislature  to  fix  the  jstuouht  of  the  salary  and  fees,  it  does  not 
authorize  them  to  deprive  him  of  the  one  or  the  other.  The  Legislature 
had  no  more  power  to  deprive  hltb  of  fees  than  of  ^  salary.  It  could 
not  deprive  him  of  tillM^. 
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The  Constittttion  evidently  permits  Parish  Jadges  to  perform  the 
Jadidal  and  ministerial  duties  of  their  offices,  and  to  receive  in  com- 
pensation therefor  both  salaries  and  fees. 

It  is  therefore  ordered,  that  tiie  jadgmeut  appealed  from  be  affirmed 
with  costs. 


No.  1437.— Moses  Marx,  Appellant,  v.  J.  J.  Whbelis,  Appellee. 

B7  tbe  tlatate  kw  ef  XlMisiippi.  til  obligatiom,  or  notat  or  dnfU  for  monej,  wbeUier  pagrabU 
to  order  or  nol^  ere  Meignabto  hj  ■imple  eodanement  BoYteed  Code  of  MledMippi,  page  86t. 

Where  fhe  erldenoe  ebowi  that  the  drawer  of  «  di«ft  payable  at  a  ftatare  day  baa  notUied  the 
drairaei  &ot  to  pay  il»  he  la  not  entitled  toaotloe  of  dUhonor. 

One  party  cannot  hold  another  liable  indivldaaUy.  on  a  oontraot  made  with  him  aa  agent. 

The  tranaferree  ef  drafta  not  negotiable  oooapiea  no  better  poaltion  than  the  original  holder. 

APPEAL  from  Fifth  District  Conrt,  Parish  of  Orleans.  Leaumontf  J. 
BanneTf  Ooode  it  Dillingham^  for  appellant.  SMd^n  &  Pordtoe,  for 
appellee. 

Wtly,  J.  Plaintiff  has  instituted  this  suit  against  the  defendant  ta 
recover  the  amount  of  two  drafts  or  orders  drawn  by  him  on  Levy  & 
Dieter,  which  were  not  accepted.  The  drafts  were  not  made  payable 
to  order  or  bearer,  but  to  B.  B.  Fore,  who  transferred  them  to  plaintf^T 
by  his  endorsement  in  blank. 

Defendant  excepted  to  plaintiff's  action,  because  tiio  drafts,  not 
being  negotiable,  could  not  be  proceeded  on  in  the  name  of  plaintiff, 
because  the  petition  does  not  show  that  the  bills. were  duly  pre^eftted  to 
the  drawees,  were  dishonored,  and  notice  of  dishonor  served  upon  him* 
Without  waiving  the  benefit  of  his  exception,  the  defendant  answered, 
averring  that  in  October,  1865,  as  agent  fob  the  drawees,  Levy  &  Dieter, 
he  purchased  from  the  payee  of  the  bills,  B.  B.  Fore,  in  the  State  of 
Mississippi,  a  plantation  and  personal  property  thereon  for  $12,000, 
paying  in  cash  $7333  54;  and  for  the  balance  drawing  the  time  drafts 
sued  on ;  also  averring  that  at  the  time  he  purchased  said  plantation 
from  said  Fore,  that  one  Allen  B.  C.  Patrick,  of  Copiah  county,  Missis- 
sippi, held  a  vendor's  lion  and  privilege  on  said  lands,  to  secure  the 
payment  of  a  note  made  by  said  Fore  for  $3780,  and  that  said  Fore 
promised  to  pay  off  and  extinguish  this  lien  and  privilege  held  by  said 
Patrick,  so  as  to  give  the  purchasers,  Levy  &  Dieter,  a  full  and  unin* 
cumbered  title  to  said  plantation ;  also  averring  that  when  the  drafta 
were  given  it  was  understood  and  agreed  between  the  defendant  and 
said  Fore  that  they  were  not  to  be  presented  and  paid  until  said  vend* 
or's  lien  in  favor  of  Patrick  w«i8  paid  or  extinguished  by  said  Fore,  and 
that  he  the  ''  defendant  immediately  notified  the  said  Levy  k,  Dieter  ^ 
the  condition  upon  which  said  drafts  were  given,  and  said  vendor's  lien 
still  existing  upon  said  lands  in  &vor  of  said  Patrick ;  when  the  said 
drafts  upon  their  face  became  due  they  were  i;iot  accepted  and  paid  l>y 
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Biid  Levy  &  Dieter.*'  Dfifendimt  also  averred  that  the  Boid  lien  still 
exists  on  said  lands,  and  it  is  for  a  sum  exceedinc:  the  ajrgre^ate  amounts 
dl  said  drafts,  and  that  said  Patrick  is  procef*^. jp^  htr  bill  in  eh&ncery 
in  the  Circuit  Court  of  Mississippi,  to  enforce  the  same. 

On  the  trial  there  iras  judgment  in  favor  of  the  defendant,  dismissiug 
this  rait,  and  plaintiff  has  appealed. 

The  exception  was  not  well  taken ;  the  endorsement  by  the  payee  to 
phuntiff  was  made  in  Mississippi,  where  the  drafts  were  drawn,  and  the 
Msatates  of  that  State  offered  in  evidence  show  that  all  obligations  or 
notes,  whetiier  jNiyable  to  order  or  not,  may  be  assigned  by  simple  ^n- 
donement.    (See  Itev^sod  Code  of  Mississippi,  page  355.) 

The  second  ground  of  exception  is  also  untenable.  The  defendant  in 
Us  answer  admits  that  he  notified  the  drawees,  Levy  &  Dieter,  for 
whom  he  purchased  the  property,  of  the  conditions  upon  which  the 
dcafts  were  drawn,  of  thei  prior  lien  existing  in  flavor  of  Patrick,  and 
that  when  the  drafts  beclune  due  they  were  not  accepted  and  paid. 
Under  the  circumstances  the  drawer  was  not  entitled  to  notice  of  dis- 
hoow ;  he  knew  the  drafts  would  not  be  paid )  he  had  virtually  notified 
the  drawees  not  to  pay  them. 

The  defense  on  the  merits  seems  to  be  more  effectual. 

The  drafts  not  being  negotiable,  are  liable,  in  the  hands  of  the  plain- 
tiff, to  any  defense  which  the  drawer  might  have  against  them  if  in  the 
hands  of  the  <iriginal  payee.  Plaintiff,  the  transferee  of  the  instru- 
nwBts  sued  on,  occupies  no  better  i>osition  than  B.  B.  Fore,  the  payee ; 
sad  the  defendant  can  set  up  feiinre  of  consideration,  or  any  other  de- 
fense he  may  have. 

The  pftyee,  B.  B.  Fore,  testifies  that  **  there  is  a  suit  pending  in  Co- 
piah county  instituted  by  siiid  Patrick  against  said  lands,  to  enforce  a 
Tcndor's  lien,  and  I  have  failed  to  pay  or  extinguish  the  same." 

f,  Snrgis,  who  acted  as  attorney  for  the  parties  and  drew  the  drafts 
in  this  suit,  testifies  that  '^  it  was  agreed  between  the  parties  that  the 
diafls  were  to  be  accepted  on  presentation,  and  paid  when  duo.  That 
B.  B.  Foro  was  to  arrange  and  settle  the  difficulty  as  to  vendor's 
lien  with  Patrick  prior  to  the  maturity  of  the  drafts,  ns  stated  in  my 
direct  examination.^ 

After  the  purchase  of  the  property,  and  after  the  drafts  had  been 
drawn,  tlio  defendant  wrote  to  the  witness,  Surgis,  stating  that  he 
tboaght  it  be«t  to  get  an  indemnifying  bond  against  the  Patrick  lien. 
Sorgis  testifies  that  he  '*  read  the  note  to  Fore,  who  said  it  was  useless 
to  giro  a  bond,  as  he  hod  fHends  attempting  to  settle  the  matter  with 
Pstoick,  and  he.  Fore,  thought  they  would  do  so  long  before  the  drafts 
.wenld  ikll  dno.^ 

The  ovideneo  is  sufficient  to  satisfy  us  tha^  the  payee.  Fore,  promised 
the  defendant,  when  he  sold  him  the  property,  that  he  would  pay  off 
or  extinguish  tho  outstanding  vendor^s  lien  held  by  Patrick  beiuing' 
an  the  land* 
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We  are  satisfied  from  the  evidence  that  the  drafts  irere  giyen  to  Fore 
with  the  understanding  that  he  was  to  settle  this  lien  prior  to  the  ma- 
turity of  the  drafts,  and  he  has  Mled  to  comply-  with  tkls  important 
condition.  Haying  failed  to  comply  with  the  agreement.  Fore  could 
not  recover  from  the  defendant  the  amount  of  the  drafts.  Plaintiff,  the 
transferee  pf  those  instruments  which  are  not  negotiaUe,  occupies  no 
better  position,  and  he  cannot  recover  thereon. 

The  evidence  furthermore  shows  that  Fore  contr^ted  with  defend- 
ant as  agent  for  Levy  &  Dieter ;  the  contract  which  they  signed  showed 
that  Levy  &  Dieter  were  purchasing  the  property  through  thdr  agent, 
who  drew  the  drafts  filed  in  this  suit  on  his  principals  in  pa3rnient  Ibr 
the  property  bought  for  them,  and  that  Fore  must  have  been  aware 
thereof.  Having  dealt  with  the  defendant  as  agents  we  ^o  not  see  how 
the  payee  could  have  held  him  liable  individually.  The  credit  mast 
have  been  given  to  the  drawees,  Levy  it  Dieter.    3  M.  644 ;  10  L.  390. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 

Rehearing  refused. 


No.  2023.— J.  Trasimond  Landut  v.  Widow  Ussih  Lajtdbt. 

An  Appeal  takoi  by  tbe  dftfeoduit  nratt  be  proMontod  vlliilB  the  time  fisedla  the  order. 
An  H^peel  wiU  not  lie  in  Ikvor  of  the  intonrenlBg  creditor  *Aer  the  time  flud  bf  theoidv  fbr 
the  defendant  to  appeal  has  expired;  in  anoh  a  eaae  the  judgment  beoomee  ret  jvdktttm. 

APPEAL  from  the  Fifth  District  Court/ parish  of  West  Baton  Bouge. 
Fosey,  J.  Favrot  &  Lamon,  for  appellee,  Barrow  H  Fppe,  for 
appellant.  .... 

LuDELiNG,  C.  J.  On  the  fourth  January,  18d8,  tlijs  plaintiff  obtained 
a  judgment  against  the  defendant  for  $7784  90,  Trith  eight  per  cent. 
interest  per  annum  from  April  1, 1860,  till  paid,  subject  to  a  credit  of 
fifty  dollars  paid  on  eleventh  November,  1869^  with  mortgage  on  the 
property,  specially  mortgaged  to  secure  the  debt.  The  deHMidant  ob- 
tained an  order  for  a  devolutive  appeal  from  this  judgment  on  the 
fourth  day  ef  January,  1868,  returnable  according  to  law*  She  fidled 
to  give  bond  and  bring  up  the  appeal  on  tiie  next  return  day  for  ap- 
peals frx>m  that  district,  to  wit:  the  fourth  Monday  of  January,  1868. 
On  the  twenty-ninth  day  of  December,  1869,  she  gave  bond  and 
security,  without  having  obtained  any  other  order  Ibr  an  appeal. 

On  the  fourth  day  of  January,  1869,  J.  B.  O.  Hebett  presented  a 
petition  to  the  Judge  of  the  District  aforesaid,  stating  that  he  was  a 
creditor  of  the  defendant,  who,  he  alleged,  was  insolvent,  and  tiiat  he 
was  aggrieved  by  the  judgment  rendered  in  the  suit  entitled  J.  Trasi* 
mond  Landry  V.  Widow  Ursin  Landry,  and  praying  lor  a  devolutive 
appeal  therefrom,  which  was  granted;  and  he  gave  bond  and  security 
on  the  same  day, 

A  motion  to  dismiss  the  appeals  ef  both  appellants  has  been  made  on 
the  following  grounds:    That  the  defendant  &iled  to  give  bond  and 
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hriiig  vp  1^  tppei^  <m  «r  before  the  next  retom  day,  lor  appeals  item 
thttdktrict,  to  wU :  the  foortli  Moaday  of  January,  1868,  and  there- 
tee  te  jadgment  is  final.  Tliat  the  jtid^iieut,  having  become  final 
sad  execsloiy  between  the  original  piirties  to  the  suit,  cannot  be 
ifriseder  amended  for  the  benefit  of  an  alleged  aggrieved  creditor. 

Se  te  aa  relates  to  tlie  defendant  t1»e  api>eal  must  be  dismisaed  on 
flMOimt  of  the  failure  to  proseente  the  original  appe:il.  4  La.  41;  3  An. 
J39;  10  An.  S»^  1  R.  100;  C.  P.  594. 

!■  rekftioii  to  the  intervening  creditor,  he  has  lost  hiii  right  of  ap- 
peal hy  his  kdiea  in  not  appealing  liefore  the  expiration  of  the  time  in 
the  defendant's  appeal  was  to  be  proaecuted.    7  N.  8.  345^    The 

U  ia  theiefoie  ofdered  that  the  appeals  be  dismissed  at  the  eoats  of 
tbei^pellaiits. 
tebearing.  lef usfed* 
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et  ols.  '  ' 

21       ui 

^fntft^  tmOf  oi  wetion  mtm  of  the  ohsrtar  of  Uie  City  of  Jefferson  (Laws  of  1807.  Ko.  97),  122  330 
nviin»fkaUJl  eoiitnct»far  ofrndn^  ihMmitm*  pAVing,  and  improvlog  the  atreeta^  mithot-  }||  1^2 
te4  tj  the  Cummon  Council  ahail  ho  a<Undicat«td  by  the  Controller,  under  regulationB 
liiiaftii  far  the  OettDoU,  to  fA«  hmett  inOdcr,  As  ailUadieaUon  Uy  direction  of  th^oundl, 
Iftta  OoDiroUar,  of  a.oottl(Mt  for  paviiiff  ona  of  tho  streets  ot  the  oUj  with  tha  XifitMom 
pmmmt  to.  a  .Siai  dff  comfimj  havtag  the  esolnalre  right  to  make  such  parement  within 
Ihe  Haiti  of  th»  8t4a  of  LoAiJriana  ts  in  oonllict  with  this  prorision  of  the  sUtate ;  and  the 
««»ifS4f  pnipecly  flODtiiig  on  the  stnot  paved  with  t  lia  kind  of  paToment  by  a  oompaay 
W«ta|f  ^e  exeiosive  rlgh^  ca^H  be  eontpelled  to  pay  the  tWM-third4  of  tl^a  ooit  of  making 
tbs  pavenenL 
'  lit  iriadple  of  cooipetiUon  ennpciated  by  the  siatate  most  be  observed  by  the  ConnoiMii  let- 
tin  oat  awilmia  ^^  Iho  Improreiaeitt  of  the  streets,  otherwise  the  owoaia  of  propacty 
ftooiiBg  <m  the  strssis  ImproVed  cannot  be  compelled  to  pay  tho  charges  assessed  i^gaintt 
tkB  ftr  iSakSAg  th9  tnproranient 


iPPEAL  fram  the  Second  Judicial  IMstrict  Court,  parish  of  Jeiferaon. 
iHijphmUery  J.  A.N.dt  S.  X.  Ogden,  for  plaintiffs  an4  appellants, 
/.  IKlfitis^  aB4  Ftliow  dt  MxUb  and  IL  J.  Leovy  for  defend^nt^  and  ap- 
pdhtt. 

BowKy  A  On  the  twenty-aecond  April,  1867,  a  number  of  front  pro* 
piMmoii  St.  Charles  ayenne,  in  the  Citj  of  Jefferson,  petitioned  the 
<^iBrsa»ftaui  flag  walks  and  for  the  paving  of  the  stt*eet  with  the 
^'^iaokoii  fs^YQDweftt*''  A  list  of  thei«  property  and  its  dimen- 
mm  ^M  iNM^wed,  and  the  Qity  anrveyox  certified  that  the  property 
"^094  fss  HSW^.!i  ««)e  hflf  of  all  the  property  fronting  on  the  avenue 
ia%U^I^  qf  i^  Gi|y  of  JeffiBKaoQ. 

Q|  %  t|^mty-^»rtb  Ami  th^  Coiji^cU  adapted  s  r^iioJlntion  or 
•idioaace,  Erecting  the  Controller  to  a4}udicate  contr^ctq  €pr  the 

IfBll^flfl jJlllllBlh*  ^^wMdlKf  tfi  tli^  h^ifjs^  W4«r,  ^fter  i^yer^iLie- 
VP^  lltp^  9^01^  W^  tii^ft  M  |b<USl4  \i^  d^§igi)i(te4  by  th^  Cpiltrpller. 
Mtft%  P^ia»ft  ik^  IJMOll^tbfi  ^'eftftW^A  *^©  ^orj^  t9  b^,  49Q^  in  strict. 
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The  Conlffoller  advertised  the  sale  to  take  place  on  the  eleventh  May. 
On  the  same  day  A.  D.  Yoisin  enjoined  the  city  from  further  proceed^ 
ings,  and  the  sale  was  postponed. 

At  a  meeting  of  the  Council,  May  13,  a  petition  was  read,  signed  by 
property  holders  on  St.  Charles  avenue,  among  whom  were  the  owners 
of  several  hundred  feet  front,  represented  in  the  original  petition,  pro- 
testing against  the  sale  of  the  contract.  This  petition  was  referred  to 
a  special  committee,  who,  on  the  twentieth  of  May,  reported  that  thoy 
had  examined  the  matters  complained  of,  and  had  ascertained  that  a 
mi^'ority  of  the  front  proprietors  had  originally  i>etitioned  for  tJie  im- 
provement, and  they  therefore  reported  against  the  memorial  of  the 
petitioners. 

On  the  fifteenth  May,  Mr.  Yoisin  dismissed  his  suit  and  injunction, 
and  on  the  twenty-fifth  May  the  Controller  abjudicated  the  contract  for 
paving  to  Messrs.  Taylor  &  Lockwood,  at  $3  50  per  square  yaid,  and 
the  contract  for  curbing  to  John  Rooney,  at  $1  jter  running  foot. 

On  the  twenty-ninth  May  the  Council,  by  resolution,  approved  these 
acyndications,  and  the  Mayor  was  empowered  to  enter  into  proper  con- 
tracts by  notarial  act. 

On  the  thirty-flrst  May,  the  Mayor  entered  into  a  coiktract  with 
Messrs*  Taylor  &  Lockwood  for  the  paving  of  the  street  wiith  the 
Nicolson  pavement*  This  contract  is  in  conformity  to  and  embodies 
the  ordinance. 

It  is  probable  that  a  similar  contract  was  entered  into  with  John 
Rooney  for  making  the  curbs,  but  we  do  not  find  it  in  the  recotd,  and 
as  will  be  seen,  its  merits  are  not  before  ns. 

On  the  twenty-fifth  June,  1867,  the  plaintiffs,  owners  of  property 
fronting  on  the  avenue,  and  liable  under  a  provision  of  the  charter, 
hereinafter  referred  to,  to  be  specifioaUy  assessed  for  their  proportion 
of  two-thirds  of  the  cost  of  paving,  and  the  whole  cost  of  the  curbi, 
filed  the  petition  now  before  us,  praying  in  substance  that  the  ordinance 
for  the  abjudication  of  the  contracts  bo  decreed  to  be  illegal,  null  and 
void ;  that  the  City  of  Jefferson  be  enjoined  from  proceeding  to  colloct 
frt>m  petitioners  any  portion  of  the  contract  price  of  said  works  by 
virtue  of  any  clause  in  the  charter  rendering  the  petitioners  as  front . 
proprietors,  separately  from  other  owners  of  property  in  the  city,' 
responsible  for  the  cost  of  making  banquettes  and  paving  streets ;  and 
that  it  also  be  decreed,  contradictorily  with  the  contractors  (who  were 
made  parties  defendant),  that  tJlie  City  of  Jefferson  has  no  rights 
against  the  property  of  petitioners  in  front  of  which  the  imprdvementa 
were  being  made. 

The  court  rendered  judgment  in  fiivor  of  the  plaintiffii  in  accordance 
with  their  prayer,  as  to  the  contract  for  the  Kicolson  pavement;  bnt 
against  petitioners  as  to  the  contract  of  Booney  for  curbing.  As  to  the 
latter,  the  plaintiffs  have  not  appealed,  and  we  cannot  inquire  into  iiistt' 
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portion  of  the  judgment.  From  the  poition  of  the  jadgmeiit  which 
eoncenis  the  jmviug  contract,  the  diefeudiints,  the  City  of  Jefferson, 
and  tlie  Southern  Paving  Company,  Bubrogated  to  the  rights  of  Taylor 
^Lockwoid,  have  apx^ealed. 

Tbc  pLiintifis  presented  a  number  of  points  in  tlie  court  below,  but 
the  conrt  based  its  judgment  so  far  as  it  was  in  their  favor  as  to  the 
psTing  npon  one  grouml,  namely:  tliat  tlie  Nieolson  pavement  is  a 
patented  improvement,  that  tlie  conU*actors,  Taylor  &  Lock  wood,  bold 
die  exclusive  right  to  lay  such  )>nvement  in  the  State  of  Louisiana,  and 
tbt  therefore  the  coiupetitiou  which  the  law  intended  at  an  a4jadie»- 
tioD  to  the  lowest  bidder  could  not  Uiko  place. 

In  the  view  we  have  taken  of  the  case  this  is  the  only  point  that 
nqoirea  decision. 

Bj  paragraph  six  of  section  seven  of  the  charter  of  the  City  of 

Jefferson  (Laws  of  1S67,  No.  57),  the  Common  Council  lias  power  to  lay 

la  annual  tax  of  one-half  of  one  per  centum  for  making  improvements 

flf streets  and  public  works;  by  tlie  tenth  imragraph   it  has  entire 

coDtro]  of  all  the  street^,  levees,  wharves  aiitl  sidewalks  of  tlie  city;  by 

the  eleventh  para^^^rapli    it    may  make  Ickiiis  to    pay  for  necessary 

uieiioraticius  and  improvements  within  the  limits  of  the  city  (of  wliich, 

in  tiiiB  climate  and  with  our  soil,  paving  is  surely  an  important  one), 

sad  by  paragpiph  eighteen  it  lias  power  to  open,  widen,  straighten, 

extend  or  improve  any  street,  road,  sidewalk  or  public  pli|co« 

The  twelfth  part^rapb  of  the  same  section  reads  as  follows: 

''When  the  proprietors  of  land  f];ontiBg  on  any  publio  street  or 

ureone,  comprising  one-fourth  of  the  front  on  said  street,  shall  petitioo 

the  Council  therefor,  the  Council  shall  cause  the  streets  to  be  opened, 

widened  or  improved  with  banquettes,  sidewalks,  shell  or  plank  loads, 

or  paved  streeta,  if  after  thirty  days  notice  in  the  offievil  journal  a 

B^jority,  similarly  constituted,  of  fh>ut  property  owners  shall  not 

object  thereto.     The  crossings  and  intersections  of  tlie  streets  and  one- 

diinl  of  the  roadways  in  front  of  the  property  shall  be  at  the  expense 

of  the  city,  and  the  sidewalks  or  banquettes  and  one-third  of  the  road- 

nj  or  street  at  the  expense  of  the  property  owners  in  front  of  whose 

property  the  same  shall  be  made;  provided  all  such  work  shall  be  done 

bf  ecmtract,  adjudicated  by  the  Controller,  under  the  regulations  to  be 

preBoibed  by  tho  Council,  fo  the  lowest  bidder  ;  and,  proMed  farther^ 

thtt  said  coBtmctora  shall  be  subrogated  to  the  rights  of  the  city 

apiiiit  tile  property  in  fh>nt  of  which  sucli  improvements  may  be 

Bade,  leleasing^  the  city  from  any  liabilities  for  the  same ;  and  providied' 

^rikery  that  the  InLlB  for  such  work,  certifled  by  the  City  Surveyor,  and 

ndited  by  the  Controller,  when  i»corded,  shall  haye  a  lien  and  privi^ 

kgBin  &vor  of  the  contractor  upon  said  property  fi>r  live  years  from 

die  inning  of  tho  bills  for  the.  amount  thereof  with  interest,  over  all 

other  efadma  and  demaada  wbatevec,.  cou^t  that  of  tiw  «ity,tMilQ« 

If 
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It  wiU  be  at  once  perceived  by  au  examination  of  tliis  charter  that 
when  the  City  of  Jefferson  exercises  its  general  jiowers  to  iuiprovo  a 
street,  it  is  not  bound  to  advertise  for  proposals  or  to  a^VJndicate  a  con- 
tract to  tlie  lowest  bidder.  These  formalities  are  only  required  when 
it  proceeds  under  the  twelftli  paragraph  quoted  above. 

It  has  therefore  been  urged  by  defendants  that  under  these  general 
powers  the  city  had  tlie  right  to  cause  the  pavement  to  bo  made,  and 
to  charge  two-thirds  of  tlie  cost  upon  the  front  proprietors  as,  they 
allege,  was  customary  in  New  Orleans  and  Lafayette  prior  to  1850, 
under  powers  no  more  extensive,  and  this  course,  they  say,  was  held  to 
be  legal  by  a  series  of  decisions  of  this  court  from  1830  to  1850.  1  La. 
If  7  An.  26;  10  An.  57.  It  is  not  necessary  to  decide  this  point  in  thia 
case* 

.Admitting  that  the  Council  had  the  right  under  its  general  powers  to 
cause  this  pavement  to  be  laid,  and  of  this  we  think  there  can  be  no 
doubt;  and  admitting,  for  the  sake  of  argument,  that  it  had  the  right 
to  charge  two-thirds  of  the  cost,  as  an  equitable  proportion,  on  the 
front  proprietors,  it  is  plain  that  in  this  case  it  exercised  only  tlie 
former  and  not  the  latter  right. 

It  directed  the  work  to  be  done,  and  under  its  authority  a  contract  to 
do  the  work  was  made,  and  thus  &r  the  proceeding  was  valid,  but  it 
did  not  proceed  under  its  general  powers,  if  such  it  had,  to  ordain  an 
equitable  assessi^ent  on  front  proprietors  in  proportion  to  the  supposed 
benefit  derived.  On  the  contrary,  as  will  appear  by  the  ordinances 
and  the  contract,  it  proceeded  under  the  special  provisions  of  the 
twelfth  paragraph,  so  far  as  fix>nt  proprietors  were  to  be  bound,  and, 
referring  to  .these  provisions,  and  not  otherwise,  took  proceedings, 
which,  if  they  had  conformed  to  the  requirements  of  that  paragraph, 
and  not  otherwise,  would  have  bound  the  front  proprietors  to  pay  two- 
thirds  of  the  cost  of  paving ;  would  by  operation  of  law  have  subro- 
gated the  contractor  to  the  rights  of  the  city,  releasing  the  city  froni 
liability  j9ro  ianio,  and  created  a  privilege  on  the  property  of  the  front 
proprietors. 

In  this  view  the  question  of  the  right  to  advertise  for  bids  for  a 
patented  improvement,  which  can  only  be  used  by  one  person  or  com- 
pany in  the  State,  is,  in  this  case,  to  be  solved  by  a  consideration  of  the 
stringent  provisions  of  this  twelfth  paragraph  alone.  Upon  this  point, 
with  this  restriction,  we  do  not  think  the  court  a  qua  erred  in  its  con- 
duBion.  There  could  have  been  no  real  and  practical  competition  for 
the  work  of  paving  in  this  case.  One  of  the  most  intelligent  of  tho 
defcoidanf  8  witnesses  admits  this,  and  it  would  sufficiently  appear  with- 
out  his  evidence.  And  that  an  opportunity  for  real  competition  is  a 
condition  precedent  to  rendering  effective  the  peculiar  provisions  of 
this  twelfth  paragraph  is  too  plain  to  require  argument.  The  power  oC 
a  small  minority  to  compel  initiation  of  the  work,  and  of  a  bare  m^jor- 
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ity  to  permit  its  completioii|  and  tJie  impoBition  of  ita  burdens,  is  too 
grave  to  be  exercised,  except  with  a  full  compliance  with  the  letter  and 
the  spirit  of  the  clause.  We  are  constrained  to  CiOnclude  that  in  so  far 
as  the  city  seeks  through  this  clause  to  assess  the  plaintiffs,  the  act  lias 
been  Tiolated.  We  are  fortified  in  tliis  conclusion  by  tlie  authority  of 
the  Supreme  Court  of  Wisconsin  in  the  case  of  Dean  v.  Charlton,  7  A. 
M.  Law  Beg.,  N.  S.  564.  In  opposition  to  this  view  wo  have  been 
lefeited  to  a  recent  decision  of  the  Supreme  Court  of  Michigan  in  tlie 
eaae  of  Hobert  v.  the  City  of  Detroit,  and  to  still  mora  recent  decisions 
of  the  Supreme  Court  of  New  York  in  the  cases  of  Astor  v.  tlie  Mayor, 
and  Dolon  v.  the  Mayor.  In  all  these  cases  there  was  a  feature  whidi 
is  not  present  in  the  case  at  bar.  The  defendants  there  were  absolutely 
iorhidden  by  their  charters  from  contracting  for  any  work,  or  even 
piuchasiiig  any  supplies  of  any  kind  exceeding  $200  or  $250  in  amount 
without  advertisement  and  letting  to  the  lowest  bidder.  In  view  of  a 
provision  which  would  seem  to  cut  off  those  cities  from  the  benefit  of 
any  patent  however  desirable,  the  courts  in  question  seem  to  have  been 
constrained  in  the  interests  of  what  they  believed  to  be  public  policy, 
to  adopt  a  line  of  reasoning  which  we  do  not  feel  authorized  to  follow. 
We  are  told  by  our  Code,  art.  13,  that  *'  when  a  law  is  clear  and  free 
fipom  all  ambiguity  the  better  of  it  is  not  to  be  disregarded  under  the 
pretext  of  pursuing  its  spirit;"  and  in  this  case  we  are  relieved  from 
any  temptation  toward  a  construction  thus  reprobated.  The  City  of 
JdfeiGon  is  not  prohibited  from  laying  any  sort  of  pavement  in  her 
streets,  and  may  in  this  regard  keep  step  with  the  pi*ogress  of  science 
and  inventiYe  skill.  It  is  only  when  her  action  is  provoked  under  the 
qiectal  paragraph  we  are  now  considering,  that  she  is  bound  to  afford 
an  opportunity  for  real  competition.  If  this  system  be  inconvenient  it  ia 
fo  the  l^ialator  to  furnish  a  remedy. 

It  will  be  seen,  however,  that  in  one  respect  the  judgment  appealed 
from  is  erroneous,  in  so  far  as  it  declares  the  ordinance  under  which 
the  Antract  was  made  null  and  void.  The  Council  had  a  right  under 
its  general  powers  to  order  the  work  to  be  done  and  to  authorize  the 
Mayor  to  make  the  contract  for  that  purpose.  There  are  neither  alle- 
gstions  nor  proof  in  the  case  which  would  authorize  us  to  pronounce 
the  entire  nnQity  of  this  action  or  of  the  action  of  the  Mayor.  So  far 
as  appears  the  ordinance  and  the  contract  are  valid  as  between  the  city ' 
and  the  contractors.  It  is  only  in  so  far  as  by  necessary  intendment 
the  front  proprietors  are  held  to  the  city  for  two-thirds  of  the  cost  and 
the  contractors  subrogated  to  the  city's  rights,  releasing  the  city  from 
habahty  pro  taniOj  and  a  privilege  on  property  created,  that  the  ordi- 
amoe  and  action  under  it  can  be  declared  void. 

The  phuntifb  are  amply  secured  and  protected  by  the  remainder  of 
the  judgment  appealed  from.  It  is  therefore  ordered  and  adjudged 
that  said  judgment  as  to  such  i»ortion  tliereof  as  declares  the  nullity 
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and  illegality  of  tbe  ordinance  in  question  bo  reversed,  and  tbat  in  all 
otber  respects  tbe  said  judgment  be  afflmied;  tbe  defendants  to  jmy  the 
costs  of  the  court  below  and  tbe  appellees  to  pay  the  costs  of  this  court. 


No.  2007— John  Huddleston  v.  Mrs.  Sarah  Cotlb. 

Vlwn  Hm  ligiiabire  of  »  party  to  a  promiaaonr  noto  is  spocially  denied  under  oaUi,  tlie  bordan 
of  proof  Mia  nponjthe  bolder,  who  will  be  bound  to  produce  anoh  eridenoe  aa  tbe  law  re- 
qnirea  to  enable  bim  to  recover  on  tbe  inatmment.    C.  P.  art  825. 

APPEAL  from  tlie  Seventh  Judicial  District  Court,  Parish  of  Pointe 
Coupee.    MiUer,  J.    CoUins,  Leake  and  Fisher,  for  plaintiff  and 
appellee,  Beatty  dc  Yoist,  for  defendant  and  appellant. 

Howe,  J.  This  action  is  instituted  to  recover  from  the  defendant, 
tlie  widow  of  B.  R.  Coyle,  the  amount  of  a  note  alleged  to  have  been 
executed  as  follows : 

"  $1500.  WiLLiAMSPORT,  La.,  November  9, 1861. 

**  Six  months  after  date  we,  or  either  of  us,  promise  to  pay  to  the  order 
of  Wright  &  Allen,  at  the  office  of  Wright  &  Allen,  in  New  Or- 
leans, fifteen  hundred  dollars,  value  received,  with  interest  at  eight  per 
cent,  per  annum  from  maturity  until  paid,  beinff  for  supplies  furnished 
for  tlie  use  of  my  plantation,  and  payable  out  of  the  first  shipment  of 
my  cotton,  which  is  hereby  pledged  to  this  amount. 

•'  B.  R.  COYLE, 
"SARAH  COYLE.'» 

The  plaintiff,  indorsee,  alleges  that  Mrs.  Coyle  executed  the  note  by 
authorication  of  her  husband,  from  whom  she  had  been  separated  in 
property,  and  that  the  note  was  given  for  supplies  fnmidied  to  her 
plantation. 

The  defendant  denied  under  oath  that  she  ever  signed  tlie  noto,  or 
authorized  the  signing  in  any  way,  and  averred  tliat  her  alleged  signa- 
ture was  forged. 

There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 

As  stated  by  counsel  for  both  parties  in  this  case,  the  issue  is  nar- 
rowed to  one  point,  the  question  whether  the  defendant,  Saitih  Coyle^ 
signed  the  note  in  suit. 

I  '*  The  law  has  expressly  provided  the  kind  of  evidence  which  may  be 
produced  to  counterbalance  the  express  denial  of  a  signature  or  the 
averment  that  it  is  counterfeited."    9  La.  562. 

In  such  case  'Hhc  plaintiff  must  prove  the  genuineness  of  such  signa- 
ture, either  by  witnesses  who  have  seen  tlie  defendant  sign  the  act,  or 
who  (leclare  that  they  know  it  to  be  his  signature,  because  they  have 
frequently  seen  1dm  write  and  sign  his  name.  But  the  proof  by  wit- 
nesses shall  not  exclude  the  proof  by  experts,  or  by  comparison  of 
writing,  as  established  by  the  Civil  Code."    C.  P.  a25. 

When  tlie  defendant,  sued  as  maker  of  a  note,  denies  his  signature 
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UHler  oath,  the  teHtiniouy  of  witneiiHefl  wlio  never  saw  the  defendant 
write  or  eiga  his  uiiniOy  aud  aVUo  exprc«(i  their  belief  in  its  genoineuefls 
merely  because  it  resembles  other  signatures  -Hhicli  ''.hey  x)re8uraed  to 
be  hisy  would  not  8:itisfy  the  requirements  of  iiie  law.     15  La.  262. 

The  charge  that  a  private  writing  has  been  counterfeited  has  some 
veight,  and  imi>oses  upon  the  party  seeking  to  enforce  the  obligation 
the  burden  of  pi-oducingtho  counterbalancing  evidence  required  by  law 
in  Bueh  a  case.    18  An.  445. 

The  plaintiff  in  the  case  at  bar  has  not  produced  such  evidence.  The 
two  witnesses  who  state,  on  his  behalf,  tlieir  belief  of  the  genuin^iess 
of  the  signature  of  Mrs.  Coyle,  speak  of  both  signatures  to  the  note, 
and  base  their  belief  upon  their  rcsc^mblance  to  signatures  they  had  be- 
iote  seen  in  the  course  of  their  business,  which  they  presumed  to  have 
been  genuine.    Tlie  iirst  says : 

**  I  recognize  said  signatures  as  being  genuine,  having  paid  many 
drafts  bearing  the  same  signatures,  and  never  disputed  by  either  party.** 

The  second  says : 

'^I  recognise  said  signatures  as  being  genuine  on  the  ground  that  I 
have  often  and  often  seen  said  signatures.^  But  when  interrogated  as 
to  whether  both  signatures  to  tiie  note  were  not  written  by  tlie  same 
person,  he  replies,  '*  I  cannot  say.^ 

Nor  has  the  plaintiff  furnished  any  "  proof  by  experts  or  by  comxmr- 
ison  of  writing,  as  established  by  the  Civil  Code.''  It  results,  then, 
that  he  has  not  complied  with  a  single  requirement  of  art.  325  C.  P. 

The  wisdom  of  the  rules  establislied  by  law  on  this  subject,  and  the 
necessity  for  their  observance,  appear  at  once  from  an  inspection  of  the 
original  documents  attached  to  the  record.  Tlio  two  signatures  to  the 
note  are  evidently  written  by  the  same  hand,  while  the  signature  of 
Ifn.  Coyle  to  a  bond  executed  in  1858,  and  admitted  to  be  genuine,  is 
tolftlly  unlike  the  signatures  to  the  notes.  In  the  absence  of  proof  that 
she  signed  tlie  note  or  authorized  any  one  to  attach  her  name  to  it,  we 
are  at  a  loss  to  see  how  she  can  be  made  liable  as  a  i>arty  to  the  in- 
strument. 

It  is  therefore  ordered  that  Uio  judgment  appealed  from  be  reversed, 
and  that  tliere  be  judgment  in  favor  of  defendant,  with  costs  in  botli 
courts. 


I  21    149 

So.  190S. — Succession  or  Jacob  Weioel,  opposition  of  IIeleka  Bbtz    ji^.tt? 

to  tlie  Inventory.  21    149 
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Iken  IS  ttppeal  te  gnnied  on  motion  in  opon  Conrt;  the  names  of  the  appoUeea  mnat  be  In- 
Mrted  in  the  appeal  bood,  othenrlae  the  appeal  wiU  be  diamlaeed  for  want  of  proper  partieii 
It  An.  3U,  »8;  19  Au.  107. 

APPEAL  from   thc^  Second  Judicial    District  Court  of  Louisiana. 
Pardee,  J.     N.  ComuMudcr  and  Tl'.  J).  Ifyman,  for  api>olhint8,  W, 
0.  Ikntyre,  for  apj>ellees. 


ISO  gUPllEME  COURT  OF  LOUISIANA, 
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8uccessioii  of  Jaoob  Welgel,  oppoBiUon  of  Helen*  Betz  to  the  InTontory. 


LuDELiNG,  C.  J.  A  motion  to  dismiss  this  appeal  lias  been  mode,  on 
tlio  ground  that  all  the  parties  interested  in  maintaining  the  judgment 
of  the  District  Court  have  not  been  made  parties  to  this  appeal.  The 
order  for  an  appeal  was  grafted  in  ox>en  court.  The  bund  is  in  faTor 
of  **  the  swcccssion  of  Jacob   Weigel,  lUa  executors,  adminiatrators  and 

The  administratrix  caused  an  inventory  to  be  mode  of  the  property 
of  the  succession ;  and  Helena  Betz  filed  an  opposition  to  the  inven* 
tory,  claimed  to  be  the  owner  of  certain  real  estate,  which  had  been 
placed  .on  said  inventory ,  and  prayed  that  said  real  property  be  stricken 
fix)m  the  inventory.  This  case  having  been  tried  in  the  lower  court, 
was  brought  before  this  court  by  appeal;  and  our  predecessors  re- 
manded it  back  to  the  lower  court  in  order  that  the  heirs  might  be 
made  parties.  The  heirs,  all  of  age,  having  been  made  parties,  there 
was  judgment  in  their  favor,  recognizing  them  as  the  owners  of  the 
property  in  dispute,  and  from  this  judgment  an  appeal  was  taken* 

The  bond  is  defective  in  not  naming  the  heirs  or  using  such  terms  as 

would  clearly  embrace  them.    5  An.  574;  10  An.  292;  12  An.  71;  14  An. 

.315,  688.    *'An  administrator  is  the  trustee  of  the  creditors.'*    2  An. 

923.     Tlie  heirs   were  necessary  parties  to  the  suit.    C.  P.  art.  123; 

!C.  C.  1049. 

The  appeal  is  therefore  dismissed* 


2  ^l 
^  ^j      No.  2051. — Jaxje  V.  Fletcher  v.  A.  P.  Dunbah  &  Co.,  Johk  Pletch- 

111  lis  ER,  Intervenor. 

Tbe  flUnn;  of  an  answer  by  dofendftnt»  and  trial  on  the  merlti^  doea  not  waive  liis  right  to^  nor 
preclude  the  Judge  a  quo  from,  conslderiDg  and  deciding  a  peiiipmptory  esceptioa  (flled  a^ 
the  same  time  with  tho  answer)  founded  on  law. 

The  exception  that  tho  petition  diacloaee  no  cause  of  action  will  be  sustained  in  a  ease  irtiere.  If 
all  the  allegations  are  true,  no  Judgment  can  be  pronounced  thereon. 

APPEAL  from  the  Thirteenth  District  Court|  parish  of  Concordia, 
Houghj  J.    Geo.  8.  Sawyer,  for  plaintiff  and  appellant.    Mayo  dt 
Spencer  for  defendant  and  appellee. 

HowE;  J.  The  plaintiff  in  her  petition  avers  that  her  brother^  John 
Pletcher,  and  herself  are  the  sole  heirs  of  their  father  and  mother ;  that 
their  mother  who  died  before  their  father,  left  an  estate  in  community 
with  him  amounting  to  $25,000,  consisting  principally  in  the  Fletclier 
plantation,  in  the  parish  of  Concordia;  that  on  the  twelfth  December, 
1859,  their  father — ^having  previously  acquired  the  son's  fourth  part*- 
Bold  the  undivided  three-fourths  of  this  plantation  to  Yorke  and  Hoo- 
ver for  the  price  of  $37,000,  leaving  her  fourth  interest  undisposed  of; 
that  her  father  died  on  the  twenty-ninth  January,  18G2,  leaving  an 
estate  valued  at  $30,000;  that  on  the  twenty-ninth  July,  18G2,  her 
brother,  John  Pletcher,  was  appointed  her  guardian  by  tiie  Probate 
Court  of  Adams  county,  Mississippi ;  that  her  brother  established  his 
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rosklence  in  the  pariflh  of  Concordia,  and  continued  to  act  as  ber  tutor, 
or  as  an  intcrmeddlcr  with  her  Loui^iaua  property,  appropriating  its 
icTenaes  to  ft  large  amount  to  his  own  u.se ;  tliat  on  the  sixteenth  of 
5Iaj,  IdGG,  he  repurchased  from  Yorkc  and  Hoover  the  three-fourths  of 
the  Fletdicr  place,  and  gave  up  to  tiieni  their  notes  tliey  liad  executed 
for  Uie  price,  amounting  to  $25,000,  a  li:Ut'  interest  iu  winch  belonged 
to  her ;  that  her  brotlier  has  become  insolvent  and  has  rendered  her  an 
account  of  his  acts  in  Loiusiana;  tliat  on  tlio  tliirtietli  November, 
1867,  having  become  of  age  slio  li:ul  a  formal  settlement  with  her 
brother  on  account  of  his  giLardianship,  in  the  Probate  Court  of  Adams 
county,  Mississippi,  by  which  she  was  adjudged  to  have  one-lialf  in- 
terest in.  throe-fourths  of  the  Fletcher  place  purchased  by  iier  brother 
from  Yorke  and  Hoover,  to  date  from  said  purchase,  which,  with  the 
one-fourth  interest  previously  owned  by  licr,  gave  lier  an  interest  of 
five-eigfaths  in  that  plantation ;  that  in  said  settlement  slio  obtained  a 
decree  against  her  brotlier  for  85,800  for  the  rent  of  her  interest  in  this 
phmtatlon  for  the  years  IdGo  and  18G7,  and  that  the  rents  of  her  fourth 
interest  therein  for  1862,  'C3,  '&i,  '65,  '06,  were  worth  $1000  per  annum ; 
and  that  on  the  tliirtietli  November,  1867,  she  obtained  judgment  in  the 
Dirtrict  Court  of  the  parish  of  Concordhi,  rendenng  executory  her 
judgment  of  the  Probate  Court  of  Mississippi,  for  the  sum  of  $5,800,  and 
decreeing  in  her  &vor  a  tacit  mortage  on  all  her  brother's  property  to 
date  and  take  effect  from  the  first  January,  1807. 

She  further  complains  that  on  the  twentieth  September,  1867,  her 
brother  mortgaged  one-half  of  the  Fletcher  place  and  other  property  to 
A.F.  Dnnbar  and  John  C.  Baker,  of  New  Orleans,  for  $12,000,  in  fraud  of 
her  lighta,  and  she  claims  the  right  .to  have  this  mortgage  canceled  so 
&r  as  the  same  affects  her  mortgage  and  concludes  with  the  prayer  that 
she  have  judgment  against  Dnnbar  and  Baker,  decreeing  her  tacit  mort- 
gage for  $58,000  valid,  and  giving  the  same  prion ty  and  x)recedence  over 
that  of  the  defendants,  and  decreeing  the  property  to  be  sold  free  from 
an  inenmbranee  in  consequence  of  the  latter  mortgage. 

The  defendants  prefaced  their  answer  by  a  i>eremptory  exception 
that  the  plaintiff  ^s  petition  disclosed  no  cause  of  action,  and  prayed 
that  the  suit  be  dismissed,  and  with  a  protestando  proceeded  to  plead 
to  the  merits.  The  ease  was  tried  on  the  merits,  and  the  judg«  a  quo 
gave  judgment  sustaining  the  exception,  and  dismissed  the  suit  as  in 
case  of  non-suit.    From  this  judgment  the  plaintiff  has  appealed. 

It  la  urged  by  plaintiff  that  by  going  to  trial  upon  the  merits  the  de- 
fendantB  waived  their  peremptory  exception,  and  the  judge  a  quo  had 
ao  tight  to  consider  and  maintain  it  after  the  trial.  This  view  may  be 
eorreet  when  the  exception  is  to  matters  of  form,  bnt  it  is  incorrect 
when  applied  to  such  an  exception  as  the  one  now  before  us.  Martin 
V.  MdlaateiB,  14  L.  422.    * 

Nor  do  we  think  the  court  below  erred  in  sustaining  the  exception. 
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Admitting  the  truth  of  all  the  allegations  in  the  plaintiff's  petition,  we 
can  perceive  in  them  no  cause  of  action.  It  appears  that  in  September, 
1867,  when  John  Fletcher  mortgaged  one-half  of  the  Flctclier  planta- 
tion to  the  defendants  he  was  the  owner  of  at  least  one-half. 

No  fraud  is  charged  against  tiie  defendants.  It  is  not  averred  that 
they  knew  the  plaintiff  to  be  equitably  entitled  to  five-eighths  of  tlio" 
place  instead  of  one-half.  It  is  not  alleged  tliat  they  obtained  tho 
mortgage  by  evil  practice,  or  that  the  sum  secured  by  it  was  not  a  just 
debt,  or  that  any  dishonest  preference  was  sought  to  be  obtained  by 
them,  or  that  they  are  seeking  to  enforce  their  mortgage  to  the  prejudice 
of  her  rights.  It  does  not  appear  even  that  they  claim  a  lien  prior  to 
that  of  plaintiff.  Indeed,  if  we  are  to  believe  the  allegations  of  the 
petition,  her  mortgage  is  i)rior  to  their's,  dating  back,  as  it  purports 
to  do,  to  January  1, 1867.  We  cannot  see  therefore  any  foundation  for 
the  prayer  that  the  mortgage  of  the  defendants  be  canceled  so  far  as  it 
affects  her  mortgage. 

For  similar  reasons  there  is  no  foundation  for  the  prayer  tliat  the 
plaintiff's  mortgage  be  declared  prior  to  that  of  the  defendants'.  It  is 
not  necessary  to  decide  whether,  imder  the  allegations  of  tlie  petition^ 
it  is  really  prior  or  not.  It  is  enough  to  say  that  if  by  the  effect  of  tho 
judgment  of  November  30,  1867,  it  be  prior,  there  is  no  necessity  for 
the  relief  invoked ;  if  it  be  not  prior  as  matter  of  fact  and  law,  there  are 
no  allegations  in  the  x>etition  which,  if  taken  for  true,  would  justify  a 
court  in  now  adyudging  a  preference. 

In  brief,  we  have  sought  diligently  in  this  case,  to  discover  a  cause  of 
action,  but  without  success.  When  the  mortgages  are  sought  to  be 
enforced  a  proper  occasion  will  arise  to  settle  preferences  and  distribute 
proceeds. 

It  is  ordered  and  a^udged  that  the  judgment  appealed  from  be  af- 
firmed with  costs. 


No.  1964. — State  of  Louisiana,  ex  rel.  of  W.  &  H.  Stackrouse,  «. 
Tns  Judge  of  the  Fifth  Distbict  Couet  foe  the  Paeish  of 
Oeleans. 


An  appeal  wUl  be  from  a  Judgment  diaaolving  anli^anetton  taken  out  againti  an  ordec  off  i 

and  sale.    The  amount  of  the  appeal  bond  to  oniiUo  the  plaintiff  in  injunction  to  a  wupexh* 
aive  appeal  is  one-half  over  and  aboye  tho  amount  of  the  judgment  dlaaoMng  the  l^Junottati. 

A  mepenaiTe  appeal  from  a  judgment  disaolTlng  an  injunction  «gainat  an  order  of  aeianre  and 
■ale  will  Boapend  the  execution  of  the  order  until  the  Judgment  ia  affirmed  by  the  Hnprmam 
Court. 

After  a  raapenaive  appeal  hae  been  granted  and  ttie  bond  la  aigned  and  filed  the  Jndge  of  the 
court  a  qua  haa  no  JuriadiotUm  of  the  causa  ftirther  than  to  aaoertatn  that  the  aeenttr  i» 
£ood  and  aohrent 

APPLICATION  for  a  writ  of  prohibition.    Jtid{fp  Leaumontf  in  per- 
sonam.   IU>8eUus  and  Pfti'N|»,  fbr  rolators. 
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the  Fsrieh  of  Orleans. 

• 

Howell,  J.    The  relators  allege  that  on  the  thirty-first  January, 
]86r,  James  £.  Zunts  obtained  an  order  of  seizure  and  sale  on  two 
notes  for  $25,000  each,  with  six  per  cent,  interest  from  February  1, 
J864,  to  February  1,  1866,  the  date  of  their  maturity,  and  eight  per 
cent,  thereafter,  and  secured  by  mortgage  on  a  plantation  in  the  parish 
of  Plaquemines ;  that  on  petition  they  obtained  an  iiyunction  upon 
giving  bond  witli  security  for  $7000;  tliat  Zunts  filed  an  answer  to  said 
petition,  praying  for  the  dissolution  of  the  ii\junction  with  costs  and 
for  the  maximum  damages,  interest  and  attorney's  fees  against  peti- 
tioners and  their  sureties  in  solido;  that  on  the  trial  of  said  suit  judg- 
ment was  rendered  against  petitioners,  dissolving  the  i^juiittion  and 
eondmnning  them  to  pay  twelve  per  cent,  damages  and  ci^ht  per  cent. 
iDterest  on  tlie  amount  of  the  judgment  enjoined,  together  with  costs  of 
oiity  which  damages  and  interest  amount  to  $13,300 ;  that  within  ten 
days  they  applieil  for  and  obtained  a  suspensive  appeal  from  the  same, 
on  giving  bond  and  security  in  such  sum,  and  conditioned  as  the  law 
directs;  that  they  furnished  a  bond  with  good  security  for  $25,000, 
being  more  than   one-half  over  and  above  the  judgment  rendered 
■gainst  them ;  tliat  afterward  said  Zunts  took  a  rule  on  them  to  show 
cause  why  ssiid  sn^jienslve  appeal  should  not  be  set  aside  and  execution 
issue,  on  the  grounds  that  the  surety  on  the  appeal  bond  was  not  good 
and  solvent,  and  said  bond  not  sufficient  in  amount  for  a  suspensive 
appeal,  which  rule  was  made  absolute  and  the  appeal  dismissed  on  the 
eecond  ground ;  and  that  said  Zunts  is  about  to  execute  his  order  of 
Beizore  and  sale  and  the  judgment  for  damages,  and  they  pray  for  a 
writ  of  prohibition  commanding  the  Judge  of  the  Fifth  District  Court 
for  the  ]»ari8h  of  Orieans  not  to  proceed  any  further  in  said  suit,  and  to 
allow  the  transcript  of  appeal  to  be  sent  up,  the  same  as  if  the  order  of 
dismissal  had  not  been  rendered. 

To  this  the  Judge  answers,  in  substance,  that  the  appellants  failed 
io  give  an  appeal  bond,  as  the  law  directs,  for  a  sum  exceeding  by  one- 
half  the  amount  of  the  judgment  debt,  interest  and  costs  under  article 
575  C.  P. ;  that  the  bond  on  which  the  injunction  issued,  not  being 
authorized  by  law,  is  no  protection  to  the  plaintiff  in  the  seizure  and 
sale,  and  to  have  said  writ  suspended  during  an  appeal  from  the  judg- 
nent  in  the  injunction  suit,  a  bond  for  a  sum  exceeding  by  one-half  the  . 
amount  so  eigoined  and  the  damages,  interest  and  costs  also,  is  neces- 
asiy;  that  executory  process  can  be  ei\|oined  only  for  the  causes  pre- 
scribed in  art.  739  C.  P.,  in  which  no  bond  can  be  required,  and  that  the 
caoae  or  gronnd  for  the  injunction  in  this  case  being  fraud  and  other 
mlawfiil  meana,  no  bond  should  have  been  required,  and  consequently 
the  soxety  on  said  bond  could  not  be  made  liable ;  that  it  is  only  in 
cases  where  a  party  is  bound  by  law  to  give  an  injunction  bond  that 
hb  can  obtain  a  suspensive  appeal  from  a  judgment  dissolving  the  in- 
janction  without  giving  security  for  the  debt  enjoined;  that  art.  575  C. 
P^  making  no  distinction  as  to  the  amount  of  the  bond  for  a  suspensive 
appeal,  the  court  can  make  none,  and  he  refers  to  the  case  of  the  State 
V.  the  Judge  of  Thurd  District,  18  L.  444,  as  authori^. 
20 
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Stale  Of  LoaisUDft,  ex  rel.  of  W.  ^  U.  StaokhouM,  ▼.  The  Jadge  of  the  Fifth  Pietrict  Ccmri  for 

the  Pariah  of  OrUana. 

The  merits  of  the  iDJUDction  suit  cannot  be  inquired  into  in  this  pro- 
ceeding, and  hence  it  is  unnecessary  to  determine  whether  or  not  tlie 
causes  set  out  in  the  petition  for  injunction  are  such  as  article  739  C. 
P.  authorizes.    The  only  question  is,  whether  or  not  the  relators  aiX5 
entitled  to  a  suspensive  appeal  on  the  bond  furnished  by  them,  and 
here  it  is  pertinent  to  inquire  from  what  judgment  the  apjioal  is  taken. 
Certainly  not  from  the  order  of  seizure  and  sale.    It  is  only  from  the 
judgment  rendered  in  the  injunction  suit.    This  judgment  dissolves  the 
injunction  and  condemns  the  relator^,  plainti£fs  in  injunction  to  x>ay 
(13,300  and  costs,  and  for  a  suspensive  appeal  therefrom  a  bond  for  an 
amount  exceeding  by  one-half  such  sum  is,  by  art.  575  C.  P.,  sufficient 
if  taken  in  time.    This  is  the  only  and  legal  inference  from  the  terms 
of  the  order  of  the  Judge  granting  the  appeal.    The  relators  and  ap- 
pellants have  complied  with  said  order.    Whether  or  not  this  appeal 
suspends  the   executory  process  depends   alone  upon  tlie  question 
whether  or  not  it  was  suspended  by  the  ii\junction;  for  if  it  was  sua- 
pendedby  that  writ  it  remains  legally  suspended  until  the  judgment 
dissolving  the  ii^junction  becomes  final,  and  by  law  said  judgment  does 
not  become  final  until  affinned  on  appeal  duly  and  properly  taken. 
That  the  executory  process  was  suspended  by  the  writ  of  ii^unction  is 
not  denied.    The  proceedings  thereon  by  the  plaintiff  in  the  seiznro 
and  sale  admit  and  confirm  this.    The  sale  is  arrested  by  theiigunction 
and  the  appeal  maintains  the  case  in  bUUu  quo  until-  the  Judgment  dis> 
solving  the  ii\junction  can  be  reviewed  by  the  appellate  court.    On  the 
appeal  what  judgment  can  be  rendered  against  the  appellants  t    Not 
one  for  the  debt  enjoined,  but  at  most  one  affirming  that  appealed  from 
with,  possibly,  increased  damages  and  costs.    The  injury  oaused  by  the 
delay  is  covered  by  the  judgment  for  damages,  which  is  secured  by  tlie 
appeal  bond.    The  debt  enjoined  is  secured  by  the  property  under 
seizure  or  mortgage. 

We  do  not  deem  this  the  occasion  to  pass  on  the  necessity  and  valid- 
ity of  the  injunction  bond  or  the  liability  of  the  surety  thereon ;  but 
we  consider  it  proper  to  state  that  the  reasoning  in  the  ease  in  18  L. 
444  does  not  satisfy  us  that  a  bond  for  the  mortgage  debt  and  the 
damages  is  necessary  for  a  suiqienslve  appeal  in  an  ii\junction  issueil 
without  bond  under  arts,  739  and  740  C.  P.  The  authority  of  that 
case  is  greatly  weakened  by  the  reasoning  in  the  one  of  the  State  r.  The 
Judge  of  the  First  District,  19  L.  167,  which  w»  believe  to  be  more  con-, 
sonant  with  the  principles  of  law  relating  to  the  question  before  us. 
We  know  of  no  law  which  requires  such  a  bond.  The  plaintiff  in  in^ 
Junction  in  either  case  is  entitled  to  the  protection  of  the  court  so  lon^ 
as  the  matter  in  controversy  is  undetermined.  And  besides,  it  is  wdl 
settled  that  after  a  suspensive  appeal  is  once  fftanML  and  the  bond  is 
signed  accordingly,  the  Judge  of  the  first  instance  has  no  jurisdiction  of 
the  canse  further  than  to  ascertain  that  tbe  surety  is  good  and  solvent* 
19  L.  173|  178,  and  cases  thei«  cited. 
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StUeof  LpQliiaiii,  ex  reL  of  W.  ft  H.  StackhooM,  t.  Tba  Judge  of  the  Fifth  Dlslrict  Gooii  ffor 

the  Pariah  of  Orleans. 

- -_■--_  —         _         ■  _^  ■       _ . 

Our  oondosion  is  Uiat  the  appeal  takeu  by  tlie  relatorg  is  sngpeuaivo 
and  that  they  are  entitled  to  the  writ  applied  for  in  tliis  proceeding 
in  order  to  have  the  merits  of  their  injunction  examined  in  this  court. 

It  u  therefore  ordered  that  the  prohibition  issued  herein  be  made  per- 
petual, and  the  Judge  of  the  Fifth  District  Court  for  the  parish  of 
Qrieans  ordered  not  to  proceed  any  further  in  the  suit  of  W.  &  H. 
StMkhooBe  17.  James  £.  Zunts,  Ko.  18,850,  on  the  docket  of  this  cotfrt, 
aid  to  allow  the  transcript  of  the  record  thereof  to  be  sent  to  the 
Sa^^ne  Court  as  if  the  order  dismissing  the  suspensive  appeal  liad 
not  heen  rendered. 


No.  1768.— B.  L.  Mann  &  Co.  t;.  C.  W.  Norton,  C.  Beillt,  third  op* 

ponent. 

Sotioe  of  adnre  and  donaad  axe  neocMary  to  intarmpt  preacriptton  in  a  prooeedlng  by  ezeo* 

oftoiy  ptooeaa. 
VtcaflkeBotfoe  has  not  been  aerftd  astU  after  preacription  has  aocmed,  the  plea  will  be  mais- 

iiiMd.   M  An.  109, 

APPEAL  fiom  the  Third  District  Court,  of  New  Orleans,  Theard,  J. 
of  Fourth  District  Court  of  New  Orleans,  presiding.  John  McKee 
for  appellants.  Breauz  dt  Fenner  for  appellee.  U.  T.  FeUowe^y  curator 
«l  *oc,  for  C.  W.  Norton. 

How£LL,  J.  The  only  question  presented  in  tliis  proceeding  is, 
whether  the  institution  of  suit  by  executory  process  interrupts  pre- 
scription f 

The  plaintiffs  and  appellants  rely  on  the  case  of  Walker  v.  Lee,  20  A. 
192,  and  the  cases  therein  cited,  to  sustain  the  affirmative  of  this  ques- 
tioD.  But  the  interruption  of  the  prescription  in  those  cases  was  based 
entirely  on  the  fact  that  notice  of  demand  and  seizure  was  served  before 
preeoiption  was  acquired,  likening  such  notice  to  the  citation  required 
Irr  Articles  3484,  3516  and  3517  C.  C.  In  this  case  the  requisite  notice 
nsnot  served  nntil  after  prescription  had  accrued,  and  there  was  there- 
to no  interraption. 

Judgment  affirmed. 


Ok  Motion  to  Dismiss. 

Howe,  J.  A' motion  has  been  made  to  dismiss  the  api>eal  in  this  case 
01  the  ground  that  the  matter  in  dispute  does  not  exceed  five  hundred 
Uarg.  The  matter  in  dispute  is  a  note  for  $337  50,  on  which  an 
>Sregate  of  interest  to  the'  amount  of  fifty-eight  per  cent,  was  due  at 
tiiein^tntion  of  the  suit,  and  therefore  »[:ceeds  five  hundred  dollars ; 
ttdthe  motion  to  dismiss  must  be  denied.  Schlenker  t^.  Taliaferro,  20 
Aa.p.565. 
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BMt  of  T<(m1«taiw  t.  Ollntoa  uid  Port  Rudton  BallKNid  Compuiy. 

No,  1701. — Statb  of  Louisiana  v,  Clikton  Ain>   Port   Hudsok 

Bailboad   Company. 

WImi*  a  jQdfDMiil  i«Bdered  ia  Urat  of  an  opposing  creditor  onoppoiitlaii  to  »  Uqntdatoi'i  ae* 
oonnt  hM  baooBM  taal,  and  forms  tm  Jitdi/tafOt  the  liquidator  will  not  be  allowed,  in  aa- 
■wer  to  a  rale  to  eliow  eanie  wbjr  it  should  not  be  paid  aooording  to  its  rank  and  privilege^ 
to  go  b^&d  the  judgment  and  set  up  defenses  that  might  haTe  been  pleaded  beiote 
judgment. 

APPEAL  from  Fifth  Digtiict  Court,  Pariah  of  East  Feliciana,  Fosey^ 
J.    Hunter,  for  appellant.    MeVea,  for  api^ellee. 

Wr&T,  J.  On  the  opposition  of  H.  Hawford  to  the  final  account  of 
B.  HayneSy  liquidator  of  the  Clinton  and  Port  Hudson  Bailroad  Com- 
pany, there  was  judgment  for  said  Hawford  on  the  twenty-sixth  No- 
yemher,  1858,  for  $500,  with  eight  per  cent,  interest  from  fifth  August, 
1847,  *'to  be  ranked  as  one  of  the  privileged  law  charges  against  said 
corporation." 

On  the  seventh  June,  ld(>7,  a  rule  was  taken  on  the  present  liquidator 
of  said  company,  Charles  McVea,  to  show  cause  why  said  judgment 
should  not  be  allowed  and  paid  as  a  privileged  claim.  This  rule  was 
mode  absolute,  and  the  defendant  has  appealed. 

The  defendant,  Charles  MoVea,  liquidator,  etc.,  sets  up  that  when  L. 
Sanders  and  others,  commissioners  of  said  Bailroad  Company, 
filed  their  account,  the  plaintiff  in  this  rule  opposed  the  same,  on  the 
ground  that  no  interest  was  allowed  on  his  claim,  and  on  the  eleventh 
February,  1854,  there  was  judgment  on  that  opposition,  dismissing  the 
same  and  homologating  the  commissioner's  account. 

This  seems  to  be  merely  a  contest  about  the  interest  on  the  claim  of 
plaintiff  in  tlie  rule. 

The  liquidator  contends  that  the  pa3rment  of  interest  is  not  warrant- 
ed by  law,  and  claims  that  if  either  ju4gment  should  be  paid  it  is  the 
one  rendered  on  tlie  opposition  to  the  commissioner's  account,  on  the 
eleventh  February,  1854. 

This  rule  is  based  upon  a  judgment  rendered  contradictorily  with  B. 
Haynes,  the  former  liquidator,  on  the  twenty-sixth  November,  1858, 
wherein  the  plaintiff  recovered  judgment  for  $500,  with  eight  percent, 
per  annum  interest  thereon,  from  the  fifth  August,  1847,  with  the  rank 
of  one  of  the  privileged  law  cliarges  against  said  corporation.  No  ap- 
peal has  been  taken,  and  that  judgment  is  now  **  ret  judicata.^ 

The  judgment  of  the  eleventh  of  February,  1854,  might  have  been 
used  as  a  defense  against  the  allowance  of  interest  on  the  trial  of  the 
opposition  to  the  liquidator's  account  in  1858     It  cannot  be  set  up  now. 

The  defendant  will  not  be  permitted  to  go  behind  that  judgment  and 
urge  the  defense  which  should  have  been  made  at  the  time. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 
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Junes  Porter  pAiker  t.  Alfred  Davis,  Executor. 
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No.  20^. — Jahes  Porter  Parker  v.  Alfred  Davis,  Execator. 

B  Oe  sppsOee  reside  In  another  State,  citation  la  to  be  made  on  the  Advocate,  not  the  agent  or 

att<>me7  in  UcL    C.  P.  683  ;  4  L.  317. 

APPEAL  from  the  Thirteentli  Judicial  District  Court,  Parish  of  Ten* 
■as.  Farrar,  J.  Siuiw  ^  AroMj  for  defendant  and  appelhint. 
Farrar  &  BetO€$j  for  plaintiff  and  appellee. 

Tauafcrro,  J.  There  is  a  motion  to  dismiss  the  appeal  taken  in 
this  case,  on  tlie  ground  that  no  legal  citation  of  appeal  has  been  given 
to  the  appellee.  It  seems  that  the  counsel  for  the  appellant^  assuming 
that  James  Porter  Parker,  the  apjMsllee,  when  the  order  of  appeal  was 
rendered,  resided  in  tlie  State  of  Mississippi,  caused  a  curator  ad  hoe 
to  be  appointed  to  represent  him,  and  upon  the  curator  ad  hoe  the  cita- 
tion of  appeal  was  served — ^the  person  appointed  being  the  attorney 
who  represented  the  plaintiff  in  the  case  from  the  judgment  in  which 
the  appeal  was  taken. 

We  think  the  citation  clearly  defective.  Article  582  of  the  Code  of 
PnietiGe  is  express  that  '*  the  sheriff  shall  serve  the  i>etition  and  cita- 
tion on  the  appellee,  if  he  reside  witliin  the  State,  or  his  advocate  if  he 
do  not,  by  delivering  a  copy  of  the  same  to  such  appellee,  or  to  liis  ad- 
vocate, by  leaving  it  at  the  place  of  their  usual  domicile. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  at  the  costs  of  tlio 
appellant.    4  L.  R.  317. 


Ko.  2063. — State  of  Louisiana  v.  E.  Elder. 

bpnrrldiBg  a^slnst  the  crime  of  arsjtt  oar  ststote  makes  no  distinction  in  reference  to  the 
*     oimessliip  of  the  house  or  bjdlding  destroyed  hf  Are.  whether  belonging  to  the  aocased  or 

to  m  third  penon.    And  the  only  object  of  the  allegation  of  ownership  of  property  in  the  l^- 

dtetmemt  is  to  describe  and  identify  ib»  object  of  the  crime. 
Tbe  tiiwisalnii.  oecnpaDcy  and  control  of  a  honae  or  bam  and  stable  that  has  been  destroyed  by 

Srcb  niay  be  shown  by  parol  evideno*  in  the  prosoonUon  of  a  party  charged  with  the  crime 

of  anon. 
Under  the  statute  of  1855.  page  137,  providing  against  the  crime  of  arson,  the  State  will  be 

aDoved  to  amend  the  bill  of  indictment  in  all  matters  relating  to  the  form  thereot 
lAer  the  Jury  ^"^b"  empanneled  and  the  trial  commeuced,  the  District  Attorney  moved  to  amend 

tbe  indictment  by  inserting  the  words  **  the  aforesaid  bam  sad  stable  being,"  which  waa 

allowedby  the  ojturt.    Hold— That  this  amendment  does  not  alter  the  substance  of  the  in- 

dletmettt»  or  create  a  new  or  diiferent  charge. 

APPEAL  from  the  Fifth  Judicial  District  Court,  Parish  of  East  Baton 
Rouge.    Fose^,  J.    Stafford,  for  appellee.    Burgess,  for  appelUnt. 

UowE,  J.  This  case  comes  before  us  on  three  bills  of  exceptions,  re- 
^Fved  by  the  defendant,  who  was  indicted  for  feloniously,  willfully  and 
malicionsly  setting  fire  to  and  burning  '*  tlie  barn  and  stable,  not  ad- 
joining to  a  dwelling  liou:ie,  the  pi-operty  of  W.  J.  Sharp,^'  and  was  con- 
victed and  sentenced  to  impriMmmeut  at  hard  labor. 

First — On  tlie  ti-iiil,  after  the  jury  liad  been  empanneled,  the  District 
Attorney  was  permitted  by  the  court  to  amend  tlie  indictment  so  as  to 
muke  tlie  clause  quoted  alnive  read  as  follows :     ^*  The  bam  and  stable, 


21      167; 

Case  2   ! 

120     344j 
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State  of  LoniciAna  t.  E.  Elder. 


not  adjoining  to  a  dwelling  houfle,  ilie  aforesaid  ham  and  gUMe  heing  die 
property  of  W.  J.  Sharp."  To  this  permission  the  defendant  reaerred 
an  exception. 

Second — On  the  trial  the  State  *^  offered  parol  evidence  to  prove  title 
to  the  bam  and  stable  attached  to  and  partaking  of  the  reality  to  be  in 
W.  J.  Sharp,"  and  the  court  overruled  the  objection  of  defendant 
tliereto,  on  the  ground  that  it  was  only  necessary  to  prove  possession 
8tw  jure  on  W.  J.  Sharx>e  at  the  time  of  the  burning,  which  could  be 
done  by  parol;  and  to  this  defendant  excepted. 

TJiird — The  State  further  offered  evidence  to  prove  that  the  property 
burned  was  the  property  of  Mrs.  Sharp,  wife  of  W.  J.  Sharp,  and  the 
court  overruled  the  objection  of  defendant  tliereto,  on  the  ground  that 
tlie  witness,  W.  J.  Sharp,  had  stated  in  his  testimony  that  he  resided 
with  his  wife  on.  the  plantation  upon  which  the  property  burned  was 
situated,  and  that  he  was  in  x>osses8ion  of  said  plantation,  and  that  it 
was  controlled  and  managed  by  him,  and  to  this  the  defendant  excepted. 

The  prosecution  seems  to  liave  been  instituted  under  the  forty*ninth 
section  uf  the  act  of  March  15, 1855 ;  but,  as  this  was  amended  and  re- 
enacted  by  the  act  of  March  18, 1858,  the  case  is  governed  by  the  third 
section  of  the  latter  statute. 

As  to  the  amendment  we  see  no  error  in  the  ruling  of  the  court.  The 
indictment  was  good,  by  a  reasonable  construction,  before  the  amend* 
mcnt ;  no  real  change  was  made ;  and  it  seems  impossible  that  the  de* 
fendant  could  have  been  in  any  way  affected  by  an  addition  of  words 
wliich  the  State,  through  abundant  caution,  was  permitted  to  make. 

The  questions  presented  by  the  second  and  third  exceptions  are  some- 
what complicated  by  the  manner  in  which  the  bills  are  drawn,  but 
.taking  the  two  together  we  suppose  that  on  the  trial  the  State  pvoved^ 
by  parol  that  W.  J.  Sharp  was  in  the  possesion,  occupancy  and  control 
of  the  buildings  destroyed,  and  further  proved,  by  showing  the  legal 
title  in  Mrs.  Sharp,  that  the  jtossession,  occupancy  and  control  by  Mr. 
Sharp  were  lawful. 

Under  our  statute  it  was  not  necessary  to  aver  and  prove  the  owner- 
ship of  the  property,  as  at  common  law,  to  be  in  some  j^erson  other 
than  the  accused ;  (8  An.  114 ;  12  An.  382) ;  and  the  only  object  of  the 
allegation  of  property  in  Sharp  was  to  describe  and  identify  the  object 
of  the  crime.  The  possession,  occupancy  and  control  by  Sharp  could 
be  proved  by  parol,  and,  when  proved,  fully  supported  the  allegation 
of  property  in  him.  Greenleaf  on  Ev.,  vol.  3,  p.  49 ;  State  v.  Lyon,  12 
Conn.  488  *,  Glanfield's  case  cited  in  Russell  on  Crimes,  vol.  2,  p.  565. 

The  evidence  that  the  legal  title  was  in  his  wife  seems  to  us,  in  this 
case,  to  have  had  no  other  object  or  effect  than  to  show  his  possession, 
occupancy  and  control  to  have  been  rightful,  and  the  defendant  has  no 
cause  to  complain  if  the  State  introduced  more  evidence  on  this  point 
than  was  absolutely  necessary. 

We  cannot  perceive  that  the  court  erred  in  its  ruling,  and  it  is  there- 
fore ordered  and  a^udged  that  the  judgment  appealed  from  be  affirmed. 
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itaneu  A.  Lnak  t.  OcmhAm  k  Cole. 

No.  1407. — Jambs  A.  Lusk  v.  Graham  &  Cole. 

Where  one  of  three  partaen  Hells  hie  interest  in  the  partnership  to  the  other  two,  who  execiite 
thdr  agreement  in  writing  signed  In  their  in  dividual  capacity,  which  ht*  terms  a  counter 
letter,  and  he  afterwards  brings  suit  for  a  liquidation  and  settlement  of  the  partnership 
aflUrs,  and  to  recover  his  share  of  the  profits  according  to  the  terms  and  stipulations  of  the 
counter  letter,  any  amount  that  nay  be  found  to  be  duo  by  them  on  ar  count  of  the  puf- 
ehase  or  proAts  must  be  borne  Jointly,  mod  not  in  solido,  each  paying  onc^balf  thereof 

The  mle  to  be  observed  in  making  a  settlement  of  partnership  transactions  is  to  secartain  th* 
value  of  the  assets,  rofaipoeed  of  ihe  property,  credits  and  receipts  belonging  thereto,  and 
firom  the  aggregate  amount  deduct  the  debts  an^  expenditures;  the  balance  remaining  to  bo 
divided  in  accordance  with  the  torms  and  stipulatlona  of  ihe  partnership. 

APPEAL  from  tlie  Fourtii  District  Court  of  New  Orleans,  Tlieardf  J. 
C.  BostUns  and  M.  H.  Utarr,  for  plaintiff  and  appellant,  Clark  <& 
Bayne  and  P.  Soule,  for  defendant  and  ax)pellee. 

HowEL,  J.  In  1855  the  plaintiff  and  defendants,  as  partners  under 
the  style  of  Graham  &  Co.,  had  a  contract  with  the  city  of  New  Or- 
leans for  the  collection  of  t]ic  revenues  of  two  sections  of  the  w^harves, 
for  three  years  from  the  first  of  October  of  that  year.  On  the  twenty- 
seventh  of  October,  1857,  the  plaintiff,  by  contract  under  private  sig- 
nature, afterwards  made  autlientic,  sold  his  interest  therein  to  the  de- 
fendants for  the  sum  of  $8,813  94,  retaining  the  following  agi'eement 
which  he  terms  a  **  counter  letter." 

"Whereas,  James  A.  Lusk  has  this  day  transferi*ed t.o  us  his  interest 
in  the  wharves  and  in  the  firm  of  Gi'aham  &  Co.,  for  the  sum  of  eight 
thousand  eight  hundred  and  thirteen  and  ninety -four  one  hundredth 
dollars,  we  agree,  after  the  affairs  of  Graham  &  Co.  connected  with 
the  wharves,  are  all  liquidated,  in  case  one  tliird  of  the  profits  amounts 
to  more  than  the  above  sum,  to  pay  the  said  Lusk  or  anybody  he  may 
ikasign  this  to,  one  third  of  the  amount  of  x»rofit8  over  and  above  the 
amount  specified  above,  reserving  the  light  to  deduct  any  amount  that 
may  be  due,  or  for  which  we  are  responsible  for  J.  A.  Lusk,  L.  Y.  Lusk 
and  Lusk  &  Co.,  either  to  Josiah  Cole  or  D.  S.  Graham. 

(Signed)  '* JOSIAH  COLE, 

"D.  S.  GRAHAM." 

In  December,  1858,  J.  A.  Lusk  brought  this  suit  for  a  liquidation  and 
settlement  of  the  partnership  and  to  recover  his  share  of  the  profits, 
upon  the  theory  that  the  above  instrument  continued  the  partnership 
as  it  was  before  the  transfer.  After  the  proceedings  in  the  lower 
court  bad  advanced  to  a  certain  st«fge,  the  plaintiff  took  an  appeal 
from  the  rtdings  of  the  judge  a  qno  to  this  court,  when  the  opinion  was 
ezpreeaed,  that  the  parties  had  acquiesced  in  the  ruling  of  the  lower 
court,  to  the  effect  that  the  plaintiff  had  no  right,  as  a  partner  by 
virtue  of  the  counter  letter,  to  demand  a  liquidation  and  settlement  of 
the  partnership  affairs,  but  that  as  a  creditor  of  the  firm  he  had  the 
rii^t  to  demand  the.  rendition  of  an  account,  for  the  purpose  of  ascer- 
tainisiK  ih«  MupUiA  of  om  thud  of  the  net  profits,  if  any,  to  whidh  he 
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might  be  entitled  under  the  agreement,  in  addition  to  the  fixed  price  of 
$8,813  94 ;  and  tliat  the  account  thus  to  be  rendered  should  embrace 
the  business  of  the  partnership  from  the  date  of  the  partnership  con- 
tract and  not  from  the  date  of  the  counter  letter,  as  contended  by  the 
defendants;  and  it  was  decreed  that  the  auditors  to  whom  the  ac- 
counts between  the  parties  had  been  referred,  *'pass  upon  and  state 
the  accounts  between  the  plaintiff  and  defendants,  from  the  date  of  the 
contract  of  partnership,"  and  the  cause  was  remanded  for  further  pro- 
ceedings. 

This  appeal  is  taken  by  plaintiff  from  a  judgment  homologating  the 
i-eport  of  the  umpire  upon  said  reference,  the  two  auditors  represent- 
ing the  parties  not  agreeing. 

This  report  professes  to  be  in  conformity  to  the  order  of  the  Supreme 
Court  and  proceeds  upon  the  basis  that  the  accounts  between  the 
parties  were  adjusted  at  the  date  of  sale  and  counter  letter,  and  as  the 
books  of  the  concern  had  been  destroyed  by  fire  prior  to  said  date,  the 
examination  was  confined  to  the  accounts  subsequent  thereto,  taking 
the  price  then  agreed  on  ($8,813  94)  as  the  measure  of  plaintiff's  in- 
terest in  the  profits  to  said  date,  and  which  sum  is  stated  as  the  amount 
then  due  by  plaintiff  to  defendants,  to  be  deducted  from  tlio  profits 
subsequently  accruing  to  plaintiff. 

To  this  report,  which  finds  a  balance  dae  by  plaintiff,  he  filed  ob- 
jections, which  he  calls  exceptions,  asserting  its  nullity  as  to  forms  of 
proceeding,  and  denying  its  correctness  in  substance. 

As  we  are  called  on  to  dispose  of  the  case  on  the  record  before  us, 
we  deem  it  unnecessary  to  express  an  opinion  upon  the  question  of 
form,  and  will  use  the  report  so  far  as  supported  by  evidence  and  ad- 
missions, as  an  aid  in  coming  to  our  conclusion. 

According  to  the  counter  letter,  the  plaintiff  sold  his  one-third  in- 
terest in  the  wharves  to  the  firm  of  Graham  &  Co.  for  $8,813  94,  with 
the  understanding  that  if,  ux>on  a  final  settlement  of  the  affairs  of  said 
firm  connected  with  the  lease  of  the  wharves,  one-third  of  the  net 
profits  should  exceed  said  sum,  such  excess  should  be  paid  to  him  as  a 
further  consideration  or  price,  deducting  therefrom  any  indebtedness 
of  J.  A.  Lusk,  the  plaintiff,  L.  Y.  Lusk  and  Lusk  &  Co.  to  the  vendees, 
Cole  &  Graham.  The  sum  of  $8,813  94  was  fixed  and  paid,  with  a 
contingency  that  it  might  be  increased,  if  the  wharf  contract  with  tlie 
city  should  thru  out  so  far  successful  as  to  make  one-third  of  the  net 
profits  upon  the  whole  contract  exceed  that  sum.  If  it  should  prove 
imsuccessfril!  or  unprofitable  in  its  total  result,  plaintiff  would  still 
have  realised  that  sum  by  his  connection  with  it. 

We  think  the  process  of  ascertaining  the  profits,  in  principle,  a  sim- 
ple and  easy  one,  the  assets,  comiMMed  of  the  property,  credits  and  re- 
ceipts to  be  ascertained,  and  frx>m  the  aggregate  deduct  the  debts  and 
expenditures.    If  one-third  of  the  balance  exceeds  $8,813  94,  this  siun 
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miujt  t>j  the  terms  of  the  counter  letter  be  deducted,  and  the  remainder 

paid  to  plaintiff. 

Tliia  oonrae,  however,  has  not  been  piinued  by  any  of  the  anditom, 
vho  have  all  investigated  only  tlie  accounts  subsequent  to  the  twenty- 
eerenth  of  October,  1857,  except  two  items  (cash  on  hand  at  tlmt  date, 
and  Biuidry  bills  then  existing  but  afterwards  paid  by  the  vendees, 
Gniliam  &  Coif"),  wliich  make  no  material  change  in  the  result. 

After  a  careful  examination  of  all  the  facts  and  figures,  we  have  con- 
eloded,  as  the  only  coune  authorized  by  the  record,  to  adopt  the 
hypothesis,  tbat  at  the  date  of  the  iransfer  by  plaintiff  to  defendanta, 
the  fonuer  had  received  from  the  concern  88,813  94  (the  price  stipu- 
lated) more  than  his  share  of  tlie  actual  cash  profits  realized,  witliout 
reference  to  the  stock  of  materials,  etc.,  then  on  luuid,  aiHd  that  at  the 
end  of  the  leasse  the  excess  of  one  third  of  tlie  net  profits  over  said  sum 
is  dae  to  him.  The  fact  as  shown,  tlmt  this  sum  is  the  exact  amount 
he  then  owed  the  partnersliip,  and  the  small  amount  of  cash  on  hand 
at  the  time  su-stnin  this  view,  which  will  enable  us  to  effect  an  equitable 
a^nstment  of  the  rights  of  the  parties,  without  the  expense  and  delay 
of  another  reference  to  auditors,  and  without  a  specific 'and  detailed 
aceoont  of  all  the  business  prior  to  said  transfer,  which  would  be  more 
atiB£utorj'  and  in  accordance  with  the  former  decree  of  this  court. 

We  have  availed  ourselves  of  t4ie  calculation  made  by  pUintiff^s 
eoonsel  in  "statement  No.  1,''  making  such  corrections  as  we  think  the 
record  supports. 

The  first  correction  is  in  the  item  of  cash  received  from  **  wharfiige 
dnea,**  which  plaintiff  takes  from  the  bank  book  of  deposits,  and  tlie 
defendants  from  the  *' collection  books.^'  It  is  shown  tliai  the  revenues 
of  the  wharves  were  the  only  source  of  income  of  the  partnership 
buhiesa,  and  tliat,  as  collected,  they  were  regularly  entered  in  the 
''collection  books,^  and  we  therefore'  consider  these  books  nither  than 
the  bank  book,  as  the  correct  evidence  of  said  receipts.  These  various 
books  are  not  before  us,  but  we  may  presume  that  items  of  cash  in  the 
aceoont  of  defendants  with  the  bank,  such  as  price  of  a  steamboat, 
dindends  on  stocks,  sums  checked  out  and  returned,  etc.,  may  con* 
«titote  some  of  the  deposits  and  account  for  the  alleged  discrepancy  in 
the  several  books.  We  do  not  consider  plaintiff  in  the  situation  to 
aTail  himself  of  any  presumptions  against  defendants  as  to  this  matter. 
His  opportunities  to  make  it  clear  seem  to  be  little  less  than  those  of 
ddendants.  We  include  $120  dividend  on  stock  of  Bank  of  America, 
contained  in  the  TexK>rt  of  defendants'  auditor,  but  not  in  the  statement 
of  counsel.  Of  the  disbursements,  to  the  item  for  materials,  labor,  ex- 
peDaes,  etc.,  as  proved  by  Starke,  plaintiff's  auditor,  we  add  the  two 
eaua  $466  and  $200,  for  the  omission  or  rejection  of  which  we  see  no 
good  leaaon.  They  are  evidently  a  part  of  tlie  transactions  of  the  con- 
eon  and  rest  upon  the  same  basis  as  similar  items. 

We  limit  the  salaries  of  the  parties  to  October  1,  1858,  when  the 
lease  terminated  and  their  reciprocal  contract  as  to  this  matter  expired. 
Hariag  assamed  plaintiff's  obligatiohs  to  the  city,  the  defendants  were 
21 
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bound  to  him  to  put  the  wliarves  in  good  order,  and  if  they  dehiyed 
doing  so  until  after  the  expiration  of  the  lease,  they  cannot  properly 
charge  him  a  salary  for  superintending  saoh  work.    For  the  cost  of 
these  repairs  we  adopt  the  figures  of  plaintiff's  auditor  as  correct. 
We  thus  have  the  following  statement : 

ASSETS. 

Cash  on  hand  October  27, 1857 $3,191  35 

Wharfage  dues  from  October  27, 1857,  to  October  1, 1858. . .  143,428  90 

Price  of  steamer  Grenada 4,000  00 

Dividend  on  stock  of  Bank  of  America 120  00 

Received  for  labor  in  September,  1858 150  00 

Wharfage  of  steamers  Bluff  City,  Eclipse,  America  and 

iTrabue 489  40 

Materials,  labor,  etc.,  taken  to  account  by  Graham  &  Cole.  5,850  51 

Sale  of  20  shares  Bank  of  America  stock  and  dividends. . . .  2,360  00 

Dividends  on  stock  of  Texas  Steamship  Company 2,670  00 

Sale  of  tools,  machinery,  etc.,  to  city 3,140  50 

Use  of  same  after  October  1, 1858  (in  report  of  umpire). . .  405  00 

Total  assets $165,805  06 

PISBUBSBMENTS. 

For  materials,  labor,  wages,  price  of  steamer 

Grenada $29,517  16 

For  Bank  of  America  stock 1,916  97 

For  rent  notes  to  the  city 51,346  18 

For  salary  of  J.  A.  Lusk  from  November  1, 

1857,  to  October  1,  1858 1,375  00 

For  salary  of  D.  S.  Graham  from  November  1, 

1857,  to  October  1, 1858 1,833  33 

For  salary  of  J.  Cole  from  November  1, 1857, 

toOctober  1, 1858 916  67 

For  rent  of  office  eight  months 120  00 

For  repairing  wharves  (Starke's  report) 19,000  75 

For  sundry  bills  incurred  before  and  paid  after 

October  27, 1857 4,638  *J 


Total  disbursements ,..$110,665  02 

Balance,  profits ,,.«..    55^140  04 

$165,805  06 

CB. 

Profits  brought  down $55,140  04 

Lusk's  one  third  thereof. $18,380  01 

liUsk's  salary,  unpaid,  to  October  1, 1858 625  00 

Rentof  office  to  Lusk 120  00 

$19,125  01 
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Amaat  paid  Lvak,  October  S7, 18S7, $8,813  9i 

Anoontpaid  Lnsk  by  Grabani,  Sestember,  1858.  7,500  00 
Amoimt paid Liiak  by  Cole,  September,  1858....  1,260  00 
Amoont  whaifiige  of  Bluff  City,  charged  to  Luak.  220  00 
Anount  wharfiige  of  Edipae  and  America^  charged 

toLuak 184  40 


tl7,978  34 
Balance  due  Luak  with  five  per  cent,  intereat 

from  October  1, 1858 $1,146  67 

From  theae  fignrea  it  will  be  aeen  that  the  price  actually  receired  by 
Luk  forhia  intereat  in  the  leaae  of  the  wharvea,  $19,125  01,  beaidea 
vhal,  upon  the  hjrpotheaia  adopted  by  na,  he  realised  prior  to  the  date 
of  Us  tranafer  to  the  deltodanta— twenty-aeyenth  October,  1857.  The 
praamption  ia,  from  the  character  of  the  bnaineaa,  he  drew  hia  profita* 
u  they  accrued,  and  that  at  aaid  laat  date*,  he  had  overdrawn  bia  ahare 
to  the  amoDBt  of  $8,813  94,  and  daring  the  remaining  eleven  montha 
beieociTed  from  hia  former  partnera  $8,700  beaidea  hia  aalary. 

It  IB  therefore  ordered  that  the  judgment  appealed  horn  be  reveraed, 
ud  tiutt  the  plaintiff  recover  from  the  legal  repreaentativea  of  the  de- 
fendants ta  »oUdo  the  aum  of  eleven  hundred  and  forty-aix  and  aixty- 
Kxea  one  hundredth  dollara  with  legal  intereat  from  October  1, 1858, 
sntfl  paid  and  ooata  of  auit  in  both  courta. 


On  Kkhsaring* 

Howe,  J.  A  rehearing  waa  granted  in  thia  caae  upon  the  aingle 
qaeotion  whether  or  not  the  defendanta  are  bound  t a  soUdo^ 

We  are  of  opinion  tiiat  the  obligation  of  the  defendanta  waa  joint, 
tod  aot  solidary. 

It  is  therefore  ordered  that  the  judgment  heretofore  rendered  by  ua 
be  set  aaide.  It  is  further  ordered  that  the  judgment  appealed  from  be 
RterKd,  and  that  the  plaintiff  recover  from  the  legal  repreaentativea 
cf  the  defendants  the  aum  of  eleven  hundred  and  forty-six  and  aixty- 
leren  one  hundredth  doUara  with  legal  interest  from  October  1, 1858, 
"ustilpaid,  and  eoata  in  both  courta.  One  half  to  be  paid  by  the  repre- 
HBtativaa  of  the  defendant  Orahami  and  one  half  by  the  repreaent- 
atirei  of  the  d«fbiid«Dt  (Ma. 
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Ko.  2066.— Jeffersok  Thomas  i^.  Oeak  Hacket,  Administrator. 

When  the  record  allows  ttiit  •  iirel<V0  montbaP  boad  bM  bectn  gtmi  for  Um  priea  of  bIatm  M»ld 
undor  ezAoattoow  pi^jnnait  thereof  cannot  be  legftlly  enforoedi  nor  will  the  porchaaer  be  per- 
mitted to  reoorer  beck  any  portion  of  the  prloe  be  may  have  paid.  The  doctrine  in  fbe 
caae  of  Wainwvlgbt «.  Biidgea,  19  An.,  page  384^  reaJBrmed. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    Poeey,   J.    Favmi  dk  Lamon,  for  appellee,  Burgess    ^ 
Chanejf,  Fmqua  dt  CaUham^  for  appellant. 

Howe,  J.  *6n  the  twenty-sixth  March,  1861,  Andrew  Matta  recovered 
judgment  in  the  Sixth  (now  Fifth)  District  Court,  parish  of  East  Baton 
Bouge,  against  William  Thomas  and  Richard  Thomas  in  soUdo.  A 
writ  of  fieri  facias  was  issued  and  the  defendants  surrendered  three 
slaves,  which  after  an  ineffectual  attempt  to  sell  for  cash,  were  on 
the  third  August,  1661,  sold  on  twelve  months'  credit,  and  abjudi- 
cated to  one  of  the  defendants,  William  Thomas,  who,  with  the  other 
defendant  as  co-principal,  and  the  plaintiff  in  this  cose  as  surety, 
executed  a  twelve  months*  bond  for  the  judgment  debt.  On  the  ninth 
October,  1665,  a  writ  of  fieri  /ados  was  issued  on  this  bond,  aud  by 
process  of  garnishment  the  sum  of  $945  95,  due  the  surety,  plaintiff 
in  the  case  at  bar,  was  collected.  On  the  seventeenth  June,  1667,  the 
plaintiff  herein  filed  the  petition  now  before  us  against  the  defendant 
as  administrator  of  the  succession  of  Andrew  Matta,  praying  that  tlie 
bond  be  canceled  and  the  mortgage  resulting  from  it  erased,  and 
demanding  also  the  recovery  of  the  sum  collected  from  garnishees  for 
the  reason  substantially  that  the  consideration  of  the  bond  was  the 
sale  of  slaves.  The  defendant  pleaded  the  general  denial,  a  special 
denial  that  tlie  sale  of  slaves  ionned  the  consideration  of  the  debt 
on  which  the  judgment  was  rendered,  and  for  which  the  bond  was 
executed,  and  the  prescription  of  one  year. 

The  court  a  quu  gave  judgment  that  the  bond  be  canceled  and 
annuUed,  so  far  as  the  plaintiff,  the  surety,  is  concerned,  respecting  the 
claim  for  the  recovery  of  the  sum  already  collected,  and  the  defendant 
appealed.  We  find  in  the  record  no  answer  to  the  appeal  or  prayer  by 
appellee  for  an  amendment  of  the  judgment,  and  it  is  therefore  un- 
necessary to  consider  the  suggestion  in  the  brief  of  appellee  that  the 
judgment  should  be  amended  so  as  to  permit  the  plaintiff  to  recover 
the  sum  collected  by  garnishment. 

The  consideration  of  the  bond  in  question  was  clearly  the  sale  of 
slaves  of  William  Thomas  and  Richard  Thomas,  to  tlie  former  under 
the  first  writ  of  fieri  facias.  Under  the  authority  of  Wainwright  v. 
Bridges,  19  An.  p.  234,  and  the  numerous  cases  which  have  followed 
that  decision,  we  are  of  opinion  that  the  court  a  qua  did  not  err  in  its 
judgment* 

It  is  urged  by  defendant  that  there  was  no  sale  of  slaves  in  this  case 
because  the  property  of  the  debtors  was  bid  in  by  the  debtors  them- 
selves, and  that  the  defense,  that  the  consideration  of  the  bond  was  the 
sale  of  slaves,  cannot  therefore  be  set  up  by  plaintiff. 
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We  do  not  feel  called  on  to  decide  what  miglit  be  the  rale  if  this 
view  of  the  facts  of  the  case  were  correct.  But  we  think  it  fully  estab- 
lished that  tlie  slaves  of  the  judgment  debtors  were  sold  not  to  them- 
sdves  hnt  to  one  of  them.  The  defense  of  prcKc.iption  appears  to 
hare  been  abandoned. 

For  the  reasons  given,  it  is  ordered  and  a^udged  that  the  judgment 
appealed  from  be  affirmed  with  costs. 


No.  2103. — ^Benjamin  Butx an  v,  Peter  Fobshat,  et  al. 

AnoHkio  to  diasolve  aa  li\}anction  on  the  ihce  of  the  papen  may  be  made  after  ianie  Joined, 

In  bying  which,  ail  tiie  allegationa  of  the  petition  are  titken  aa  tnie. 
An  execalion  caimot  be  ei^oiiied  oi;  groanda  that  might  have  been  pleaded  before  Judgment 
IteDisMotGoort  that  rendered  the  Judgment,  alone  haa  Jnriadiotion  of  the  action  to  annul  it 

0  P.  aw  ;  3  A.  493. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  St.  Helena,  Ulligj 
/I  J.  B,  F,  Bussell  and  Jvliut  E.  WiUon  for  plaintiff  and  appellant. 
B.  J.  EUi§  for  defendant  and  appellee. 

Wtly,  J.  Plaintiff  has  ei\joined  the  defendant  and  sheriff  of  the 
parish  of  St.  Helena  from  selling  his  property  seized  to  satisfy  a  judg- 
ment recovered  against  him  by  the  defendant  in  the  parish  of  St. 
Tammany. 

He  avers  that  said  judgment  was  illegally  and  improperly  rendered 
against  him  on  the  following  grounds,  to  wit:  Being  absent  from  the 
Stale  at  the  tune  said  judgment  was  rendered,  he  knew  nothing  of  the 
fiHng  of  said  stiit  and  made  no  defense ;  that  he  had  a  good  defense ; 
'^tiiattho  tninsaction  or  sale  by  the  defendant  to  him  for  which  the 
iiotcs  8ned  on  were  given  was  made  in  June,  1863,  at  a  time  when  the 
almost  exclusive  currency  of.  the  country  was  in  Confederate  treasury" 
notes ;  tliat  said  treasury  notes  were  the  real  consideration  both  in  the 
contemphitioii  of  the  i>etitioncr  and  the  said  Forshay,  and  that  the  cash 
payment  at  the  time  of  said  transfer  was  really  and  actually  made  in 
said  treasury  notes ;  that  the  notes  given  for  the  balance  of  the  five' 
hundred  dollars  were  maile  payable  at  the  office  of  Captain  Warren  A. 
Griee,  the  notary  before  whom  said  act  of  sale  was  passed ;  that  peti- 
tioner deiM>t»ited  the  full  amount  due  on  said  notes  in  said  Confed- 
erate treasury  notes  at  the  office  of  said  Warren  A.  Grice,  for  the  full 
payment  of  said  notes  before  their  maturity,  which  deposit  was  made 
in  strict  conformity  with  the  agreement  made  between  said  Forshay  and 
petitioner  at  the  time  of  said  tninsfer." 

Plaintiff  also  alleges  tliat  he  offered  to  pay  the  defendant  Forshay  in 
United  Stjitcs  currency  the  value  of  the  Confederate  notes  at  the  time 
file  notes  sned  on  fell  due.  He  also  avers  tlmt  the  judgment  on  which  the 
extt'utiou  iasiunl  was  "  not  rendered  in  accordance  with  the  provisions 
(if  organic  law  in  so  niucli  as  the  reasons  for  the  judgment  are  not  set 
Curth,^  and  lie  asks  that  said  jud^ent  be  annulled. 
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The  answer  is  a  general  denial,  an  allegation  tliat  the  ii^unction 
obtained  wrongfully  and  illegally  in  a  court  without  power  to  grant  the 
same;  and  prays  that  the  injunction  be  dissolved  with  damages. 

The  defendant  Forshay  subsequently  moved  to  dismiss  the  iigunction 
on  the  &ce  of  the  papers;  first,  because  plaintiff's  petition  shows  no 
cause  of  action ;  second  because  the  bond  is  worthless,  the  surety  bein^ 
insolvent;  third,  because  of  the  insu£Qciency  of  the  affidavit,  and 
fourth,  because  his  judgment  cannot  be  attacked  in  this  way  by 
plaintiff. 

There  was  judgment  dissolving  the  iigunction  with  fifty  dollars  dam* 
ages,  and  plaintiff  has  appealed. 

The  motion  to  dissolve  the  injunction  on  the  face  of  the  papers  can 
be  made  after  iatoe  joined.  In  trying  the  motion  all  the  allegatioiiB  ot 
the  petition  are  taken  as  true. 

Are  the  allegations  in  the  petition  sufficient  to  warrant  the  i^janc* 
tioni  We  think  not.  The  grounds  for  the  injunction  are  more 
properly  a  defense  which  should  have  been  pleaded  at  the  trial  of  the 
suit  in  the  parish  of  St.  Tammany. 

This  court  has  often  held  that  an  execution  cannot  be  enjoined  on 
grounds  which  might  have  been  pleaded  before  judgment.  8  L.  101 ; 
6  A.  282 ;  8  A.  489.  In  the  case  of  Monroe  v.  McMiken,  8  N.  S.  513,  this 
court  said  "  causes  would  never  terminate,  if  ii^unctions  could  stop 
execution  and  try  mattei*s  over  again  which  might  have  been  offered  in 
defense  before  judgment  was  given."  • 

The  District  Court  of  St.  Helena  parish  could  not  entertain  the  action 
to  annul  the  judgment  of  defendant,  Forshay,  rendered  in  the  District 
Court  of  the  parish  of  St.  Tammany.  Where  judgment  has  been  pro* 
nounced  by  a  District  Court  no  other  District  Court  has  jurisdiction  to 
annul  it.    C.  P.  606 ;  2  A.  493. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


Xo.  2099.— Martin  Haket  v.  S.  C.  Makkiko. 

All  oontncte  and  tnuuactloiiB  between  parties  in  aid  of  the  Confederate  atnggle  in  the  lata  oon- 
flict  between  the  United  States  and  the  ao-called  Confederate  States,  are  oontrar/  to  good 
morals  and  pabUc  policy,  and  cannot  be  Jndidalljr  enlbioed.  In  all  sooh  cases  the  parllM 
engaged  will  be  left  where  their  conduct  has  placed  them. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  St.  Helena, 
Ellis,  J.    U.  J.  mils  d  T.  a  W.  Ellis  for  plaintiff  and  appellee. 
T.  O.  Davidson  and  E,  F,  Bussell  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  sues  to  recover  from  the  defendiint 
the  yalue  of  services  rendered  to  him  during  the  latter  x»art  of  Decem- 
ber, 1863,  and  the  greater  part  of  the  year  1864 ;  for  the  use  of  two 
horses  and  a  mule  iumished  by  him  for  defendant's  benefit^  in  the  per- 
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fonDanoe  of  the  services  stated,  and  for  the  value  of  a  buggy  loaned  to 
defendant  aad  never  returuetl.  The  luiswer  contains  a  general  denial 
with  the  averment  that  the  services  alleged  by  plaintiff  to  have  been 
peifiarmed  by  him  for  defendant  were  rendered  in  carrying  on  an  illicit 
and  illegal  trade  during  tlie  hite  war  between  parties  residing  within 
the  opposite  lines  of  the  contending  particH.  lie  avers  that  plaintiff 
cannot  recover  npon  his  demand  and  prays  judgment  in  his  own  behalf. 
The  jury  before  whom  the  case  was  tried  awarded  a  verdict  of  $520 
vith  interest,  in  favor  of  plaintiff,  and  defendant  appeals. 

The  evidence  abundantly  shows  that  the  declarations  of  tlie  defend- 
ant however  creditable  to  liis  candor,  arc  tnie  in  point  of  fact. 

The  plaintiff  in  his  petition  avers  '^  that  in  pursuance  of  his  employ- 
ment he  was  required  to  pass,  repeatedly,  near  the  lines  of  the  con- 
tending forces  of  the  United  States  and  of  tlie  Confederate  States,  that 
he  was  exposed  to  imminent  danger  often  times — that  he  was  engaged 
within  the  parishes  of  St.  Helena,  Livingston  and  East  Baton  Rouge  in 
the  pnrehaae  of  goods  and  cotton,  the  profits  of  which  inured  to  said 
Manning,'*  &.e. 

Edward  Manning,  son  of  the  defendant,  sworn  as  a  witness  says :  '*  1 
know  that  in  March,  1864,  my  father,  S.  C.  Manning,  entered  into  a 
eeBtraet  with  the  so-called  Confederate  States  Government  for  the  pur- 
pose of  supplying  said  govemnicut  with  anus,  ammunition,  medicine, 
ek>thingy  &c.,  for  which  he  was  to  i-eccive,  in  return,  cotton  and 
permits  and  guards  to  transport  said  cott4)n  to  iK)ints  near  the  Federal 
lines.  In  fhrtherance  of  this  object  and  tliiH  aloiiCy  the  fol]owing  parties 
were  employed  in  and  for  considerations  hereafter  mentioned.^  The 
witness  then  speaks  of  the  conditions  upon  whicli  one  Andrews  was 
engaged,  and  further  on  says:  ''The  said  Martin  llaney  (meaning 
defendant)  and  myself  started  to  Magnolia  to  report.  When  near 
there  we  met  S.  C.  Manning  returning  from  Meridian,  Mississippi,  who 
■topped  ns  and  to  whom  we  stated  our  object.*'  Witness  then  details 
the  eouveraation  that  ensued.  Manning  said :  '*  I  have  been  to  Meri- 
dian, seen  General  S.  D.  Lee,  and  arranged  all  matters  relative  to  the 
contiaei.  ULe  granted  me  many  privileges  in  choosing  my  own  men,*^ 
S^  Ifr.  Haney  then  said:  ''Can't  you  get  me  one  of  these  papers 
signed  i^  my  name  relieving  me  from  reporting  to  the  board  and  to 
conscript  officers.  If  you  will  do  that  for  me  I  will  work  in  this  contract 
th^  s%mQ  as  Ned  and  Andrews  are  working.''  Manning  told  him  *'  yes." 
**•  After  lianning,  the  defendant,  made  a  trip  to  Liberty,  Mississippi,  he 
dehvered  to  J.  M.  Andrews,  Martin  Haney  and  myself  each  a  passport 
1hi0O(^  aH  ontposts  and  pickets  of  the  Confederate  forces.  These 
papers  weve  Hae4  by  us  all  more  than  once— by  Mr.  Haney  for  his  own 
henetty  in  tmding  at  Bayoa  Barbara,  at  Parent's,  with  com  delivered 
aad  sa^  an4  ^^no^  bxoi^^t  back  in  return.  The  buggy  was  borrowed 
nith  4i«  ft^e  O^^ft^eiKt  of  Haney  to  be  used  in  the  contract  above  men- 
tioned, and  was  lost  by  Mi^nning  on  Amite  river,  where  he  was  captured 
^  V9isf9^  ^BoeeMj  l^nd  by  iprhich  he  lost  his  ow^n  horses,  and  valuable 
Bf^lJjijMf,  ^9  that  veitt  in  the  btiggy." 
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Wilder,  a  witnessi  leRtifles  that  the  defendant  bought  goods  of  him  at 
Bayou  Barbara  for  the  plaintiff,  and  appends  to  his  testimony  bills  of 
the  goods  sold  to  liim.  These  bills  soificiently  disclose  the  character  of 
the  traffic  that  was  going  on  at  *'  Bayon  Barbara."  Among  the  items 
ore  clotliing,  shoes,  medicines,  salt,  coffee,  whiskey,  floor,  hats,  Ate,  &c* 

This  court  has  repeatedly  announced  that  it  will  not  entertain  suits 
founded  upon  engagements  involving  a  violation  of  law  and  in  deroga- 
tion of  public  morals.  The  plaintiff's  action  in  this  case,  grounded  as 
it  is  shown  to  be,  on  engagements  and  acts  reprobated  by  law,  must 
share  the  fate  of  its  predecessors  of  the  same  character  in  this  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  bo  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  plaintiff's  action  be  dismissed  at  his  costs  in  both 
courts. 

Rehearing  refused. 


No.  2125.— Susan  T.  Flynn,  Tutrix,  et  al.  v.  E.  W.  Fltnn. 

Where  a  party  plaintiff  to  a  suit  gets  married  while  the  eult  la  pending,  the  mipplemental  peti- 
tion making  her  husband  a  party  need  not  be  aerred  on  the  defendant 

APPEAL  from  the  Filth  Judicial  District  Court,  parish  of  East  Feli- 
ciana, Posey  J  J.    John  McVea  for  plaintiff  and  appellee.     W.  JP, 
Keman  for  defendant  and  appellant. 

Howe,  J.  The  plaintiffs  sue  upon  a  promissory  note  given  by  defend- 
ant as  part  of  the  purchase  price  of  land,  and  claim  the  vendor's  privi- 
lege. The  defendant,  residing  in  a  different  parish,  claims  in  reconven- 
tion a  large  sum  for  board  and  lodging,  &c.,  furnished  the  plaintiff's 
family. 

Upon  the  trial,  Sarah  Flynn,  one  of  the  parties  plaintiff,  filed  her  sup- 
plemental i)etition  averring  that  she  had  [since  the  institution  of  the 
suit  as  it  appears]  inteimarried  ^th  Benjamin  Smith,  and  asked  to 
continue  party  plaintiff  in  the  case  ''  aided  and  authorised  by  her  said 
husband,  and  adopting  all  the  allegations  originally  made  in  said  peti- 
tion and  praying  for  the  same  judgment.'' 

It  appears  from  the  bill  of  exceptions,  reserved  by  defendant,  that 
the  plaintiff's  counsel  thereupon  moved  to  make  the  said  Sarah  and  her 
husband  parties  plaintiff,  and  to  proceed  with  the  trial  of  the  cause. 
The  defendant  objected  to  proceeding  .with  the  trial  of  the  cause  on  the 
ground  that  the  supplemental  petition  ought  to  be  served,  with  cita- 
tion, and  the  case  continued.  The  court  overruled  the  objection,  and, 
proceeding  with  the  trial,  gave  judgment  in  &vor  of  plaintiff,  as  prayed 
for,  and  rejected  the  reconventional  demand. 

We  do  not  think  the  court  erred  in  its  ruling.  The  minor  was  already 
a  party  plaintiff  through  her  tutrix,  but  in  consequence  ^her  marriage^ 
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pendente  lite,  it  becnme  proper  to  put  the  fiict  on  record  nntl  to  join  her 
buftband  ns  a  jmrty.  This  wm  done,  as  appears  by  the  bill  df  excep- 
tions. The  amendment  was  formal.  The  snbstance  of  the  plaintiffs' 
demand  was  in  no  way  altered.  In  such  a  case  we  do  not  think  it 
necessary  to  have  the  supplemental  petition  served  with  citation  and 
the  eanse  continued.'  8  M.  393 ;  12  R.  138. 

The  reasoning  used  by  this  court  in  Locquet's  Heirs  r.  Pierce,  5  L. 
361,  does  not  apply  to  this  case. 

Upon  the  merits,  we  do  not  feel  authorized  to  disturb  the  judgment. 
The  p1aintiff*s  demand  is  practically  admitted.  The  reconventional 
demand  is  vague  in  itself,  and  the  evidence  is  contnulictory.  Under 
such  circumstances  the  decision  of  the  judge  who  heard  the  witnesses 
and  rejected  the  claim  will  pi*evatl. 

•It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed  from 
be  affirmed. 


No.  2153.— B.  C.  £rkst  ct  al.  v.  Mart  Montigudo,  Appellant. 

?iftilitiff  icqnired  tltto  to  a  tnct  if  lanil  in  Gie  parish  of  Eant  FeUdaiis,  In  1849.  And  occnple<l  it 
mtil  1802,  when  he  left  It  In  conaeqaenoe  of  the  operationa  of  the  mar.  In  1866  4efoadant 
entered  npon  it  In  1867  pUlntiff  bronght  a  petitory  action  for  the  land  and  to  reooT«r  ventii. 
etc  Defendant  in  poeaeaeion  aet  np  title  founded  on  a  Spaniah  grant,  and  a  probate  aale 
made  in  1831,  of  a  tract  of  land  of  aeven  hundred  and  twenty  aeirea,  alleging  that  the  tract 
in  coatroTeray  waa  InclMed  withih  that  tnct  The  evidence  ahowa  that  plaintUT  propoaed  to 
buy  defendant'ii  cUim,  and  that  defendant  refuaed  to  aell,  but  notlfled  plaintiff  that  ault 
wonid  be  bronght  -ftv.'lln  tend.  Suit  nerer  wm  brought  Under  thla  alate  of  iheta  ft  waa 
held  by  the  C.\irt  that  defendant  not  haring  ahown  a  better  title  than  plaintiff,  that  the 
proposition  to  buy  defon<1aiit'a  claim  nerer  having  been  accepted,  nor  any  auit  brought  aa 
threatened,  waa  not  a  recognition  of  the  claim,  and  that  plaintiff  must  reeorer. 

APPEAL  from  the  Fifth  District  Couit  of  tlie  parish  of  East  Feliciana, 
Fosey,  J.  MeVea  ijt  Kilbourn,  for  Plaintiff  and  Appellee.  MeVea 
4:  MunicTf  for  Defendant  and  Appellant. 

Howell,  J.  This  is  a  petitory  action  to  recover  certain  lands  and 
their  revenues,  to  which  the  defendant  pleaded  the  general  issue. 

It  is  shown  tliat  F.  C.  Ernst,  through  whom  idaintilis  claim,  bought 
a  tract  of  forty  acres,  described  in  the  act  of  sale,  fh>m  J.  J.  Freeman, 
OB  2d  July,  1845,  and  an  adjoining  tract  of  thirty  acres  from  S.  II.  Cole 
on  11th  February,  184T,  which  constitute  the  property  in  controversy; 
that  said  Ernst  moved  on  the  land  with  his  family  in  1849,  and  occupied 
it  without  interruption  until  his  death  in  1855 ;  that  his  family  remained 
there  until  December,  1862,  when  they  were  compelled  to  leave  be- 
cause <tf  the  fortifications  erected  by  the  Conf»derate  forces  around 
Port  Hvdson,  and  the  operations  of  the  war,  by  which  all  the  buildings, 
feniaea  and  o^icr  flBpn>vBm«Bte  weM  dieatroyed ;  that  in  Ja«nary,  1866, 
tlm  deAsndant  went  Vj^ott  the  laaid,  |>iit  up  buiMni^s,  whieh  she,  as  a 
witnesa,  esHmhtea $t  •ll»Oar  tlSOQ, aad haa  since  lieht poasmsiim.  In 
h^  ta4«HD0iiy,  sto  m^  that,  in  18fi0  nd  aohse^pwatly,  F.  C.  Ernst 
oifared  to  buy  her  claUn,  which  she  refused  to  sell,  and  notified  hte 
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that  she  intended  to  sue  for  the  land ;  that  her  said  claim  rested  on  a 
Spanish  grant  and  a  probate  sale  made  on  the  29th  November,  1831, 
by  John  Eeid,  executor  of  Sarah  Rowell,  to  D.  J.  Green  (first  husband 
of  defendant)  and  R.  W.  Walker,  of  a  tract  of  seven  himdred  and 
twenty  arpents,  which,  she  says,  includes  the  land  in  dispute,  and 
that  slie  derived  her  title  firom  her  said  husband,  who  left  a  son  now^ 
living.  This  act  of  sale  is  in  evidence,  and  it  shows  tliat  the  succescdou. 
of  Sarah  Rowell  '^  does  not  warrant  the  title  of  twe  hundred  and  ninety- 
eight  acres  of  the  aforesaid  tract  of  land,  sold  by  the  sheriff  for  taxes/' 

To  rebut  the  effect  of  this  evidence,  the  plaintiffs  introduced  the 
record  of  the  suit  of  D.  J.  Green  t^.  His  Creditors,  instituted  in  August, 
1839,  from  the  proo&  of  which  before  us,  it  does  not  appear  that  the 
insolvent  proceedings  are  yet  closed. 

We  agree  with  the  District  Judge,  that  the  title  of  the  plaintiffs  Ih 
not  invalidated  by  the  evidence  for  the  defense.  The  proposition  of 
F.  C.  Ernst  to  purchase  the  claim  of  defendant,  stated  as  vaguely  as  it 
is,  does  not  admit  the  reality  of  the  claim,  particularly  as  the  defend- 
ant never  instituted  any  legal  proceedings  to  recover,  as  threatened. 
Her  claim  seems  to  be  stale  and  without  real  foundation  in  law. 

There  are  several  bills  of  exceptions  in  the  record,  but  as  we  have  not 
been  called  on  to  do  so,  we  will  not  pass  upon  them* 
Judgment  affirmed. 


No.  2110.— A*  C.  Tatlok  and  Husband  v.  Boedicker  &  Badenuau- 

SEN,  and  S.  D.  Moodt. 

Wh«n  •  want  of  identiijrof  Uio  note  wtth  the  mI  of  mortfpi^'bj  which  it  is  Mcured  ii  thowB  to 
exiet,  the  holder  oannoi  proceed  by  exeoaUny  prooees  to  seize  end  sell  the  proi>erigr  mort- 
fsged.    Blcks  «.  Bimstein,  10  An.  141. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Eaat 
Feliciana,  Fosey^  J.  McVea  i£  Hunter  for  appellees.  Kernan  d: 
LffOM  for  appellants. 

Howell,  J.  This  is  an  appeal  by  a  tliird  possessor  from  an  order  of 
seizure  and  sale,  in  which  the  only  question  presented,  as  stated  by. 
counsel  for  appellees,  is,  '^  whether  the  evidence  before  the  District 
Judge  was  sufficient  to  authorize  the  issuance  of  the  order  of  seizure/' 
The  error  assigned  is  that  the  note  annexed  to  the  petition  does  not 
correspond  with  and  is  not  the  one  described  in  the  act  of  sale,  in  this : 

Firtt — ''The  note  sued  on  is  a  joint  and  several  note,  and  the  other 
note  described  in  the  act  is  a  joint  note. 

iSN0oan^--The  note  sued  on  is  signed  by  £mil  Boediok^r  and  Julius  G. 
Badenhausen,  in  soUdo,  and  the  note  deseribed  in  the  act  is  signed  by 
Emil  Boedicker,  Julius  G.  Badenhausen  and  Charles  H.  Allyn,  jointly.'* 

These  discrepances  are  manifesty  and  according  to  the  settled  juris* 
prudence  of  the  State  the  evidence  was  not  sufficient  to  authorise  the 
order* 


new  orLeaKs,  March,  i8^..  iti 

A.  &  Tajlor  md  HvslMnd  t.  Boadicktr  ft  BadenhMiMiii,  and  B.  D,  Moodj. 

The  time  parties  last  above  named,  were  the  Tendees  of  the  plain* 
tifi,  and  the  act  of  sale  dedarea  that  they  gave  their  joint  note  for  the 
am  aetforih  in  the  i^tition,  and  they  are  the  vendors  of  the  appellant, 
wbo  asBmned  to  pay  the  balance  stated  to  be  due  on  the  said  joint  note. 
The  one  gnMTad  to  the  petitioB  is  a  joint  and  several  note  signed  by 
only  two  of  said  parties.  There  is  therefore  a  want  of  identity  be- 
treen  the  said  note  and  the  one  described  in  the  authentic  act,  and  the 
joflge  eiied  ia  granting  the  order.  See  the  case  of  Ricks  v.  Bimstein, 
19  An.  141,  and  anthorities  there  cited. 

It  is  therefore  a4jiidged  and  decreed  that  the  order  of  seizure  and 
fide  inned  in  this  ease  be  set  aside  and  annulled,  and  that  plaintiffs  pay 
costs  in  both  courts. 


Ko.  2131. — Lafitte,  Dufilhoe  &  Co.  v.  Acklet  Pebkihs* 

hfliv  to  bind  Hie  dnwer  or  indoner  of  •  protested  draft,  notloe  muit  be  directed  to  ble 

portoOeeu   yoUee  eept  to  eaother  pnetnifltoe  then  tfaet  of  bie  domidle  will  not  unfL 
ipvtj  vffl  BOt  be  permitted  to  proTewhftt  be  baa  not  allefed  in  bie  petition. 

APPEAL  from  the  Seventh  District  Court,  parish  of  West  Feliciana, 
IKOer,  J.  Winter  dt  Butler  for  appellant.  Wickliffe  d  Fi$her  for 
appdlee. 

Wtlt,  J.  In  June,  1865,  the  defendant  drew  his  draft  on  J.  &  H. 
Perkins,  of  New  Orleans,  payable  on  first  November  following.  It  was 
aeeepted  by  the  drawees ;  it  was  again  presented  for  payment  and  pro- 
tested for  non-payment. 

Qd  die  trial  the  testimony  showed  that  the  notice  of  protest  was  sent 
tothepostofflce  at  Baton  Bouge,  and  not  to  the  defendant's  postofBce 
St  Bayou  Sara. 

There  was  judgment  for  defendant,  dismissing  the  suit,  and  plaintiib 
hsTe  appealed. 

The  evidence  clearly  shows  that  the  conditional  obligation  herein 
declared  upon  was  not  rendered  unconditional  by  notice  of  protest  not 
being  duly  served  on  the  drawer  of  the  draft 

Oat  attei^tion  is  called  to  a  bill  of  exception  taken  by  the  plaintiffs  to 
the  rating  of  the  court  in  not  i^rmitting  them  to  compel  the  defendant 
to  answer  their  interrogatory  inquiring  whether  the  defendant  had  funds 
k  the  hands  of  the  drawees  at  the  time  the  draft  was  drawn,  and  at  tlie 
time  it  was  protested  for  non-payment. 

Wt  think  the  District  Judge  did  not  err  in  refusing  the  testimony 
BOQ^t  by  plaintiffs  because  they  had  made  in  their  petition  no  allega- 
tuDS  to  warrant  tiie  same.  It  is  well  settled  that  a  petitioner  cannot 
be  pennitted  to  prove  more  than  he  has  alleged. 

Weaee  no  emn:  m  the  judgment. 

It  is  therefore  ordered  that  the  Judgment  appealed  fh>m  be  affirmed 

VitiliOOStB. 

Behearing  reftifled. 
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ICci.  E^A.  lljen  and  HiuliMid.y.  thi^Sbwift.^t  9j^ 


No.  21)9.—Mr9.  £L  a.  Mi'EBS  and  HuasAVo «?.  THK^Saswi^  et;  al; 

W^^  the  seisliig.  creditor  of  Hhib  htutend  l«  confronted  hy  tlie  irife's  <sfaMm  to  the  propettj 
■eized,  founded  on  a  jadgiacnt  of  ■eparetlon  of  property,  aaid  the  ftuth^n^  aetof  iteewd 
pnraluMe  of  the  property  seized,  firom  a  third  party  to  the  wife,  BUMle  aftec  the  JWUt9^!^>rt. 
of  Mpasatiion  and  prior  to  the  date  of  eeisare,  the  creditor,  to  maintain  the  eeiture,  mnat 
allege  and  ehow.fraud  and  aimnlatlon  in  oMa^iIng  the  Jndfinenl  otrntsmntim*. 

APPEAL  from  the  Fifth  District  Courts  parish  of-  East  Feliciana, 
Poa^y  J.     Kernan  dt  L^on$  and  F%  ffardeeiy  for  plaintifft  and' 
appellees.    iZ^oe,  Fo8(tr  do  Ik  T.  Merrick  and  CrosB  it^BwunfoT  4/Mod^ 
ants  and  appellants. 

HoVELLi  J.  The  p^intiffy  Mrs.  Myers,  as  owner,  bg^picreiuHa.on.tbe 
eighth  May»  1866,  enjoined  the  sale  of  certain  land:  seund:  on  the 
nineteenth  day  of  October,  1867,  nnder  an  execution  agjwa^li^'l^QAbaiftd, 
and  asked  to  be  declared  the  legal  owner  thereof.  The  defendants 
pleaded  a  general  denial,  admitting  the  seizure,  '*  whicb  they  jnatify 
and  hold  to  be  legal  and  proper.  They  specially  deny  that  plaintiff 
has  any  legal  judgment  against  her  husband,  but  aver  that  the  pre- 
tended judgment  relied  on  by  her  was  obtained,  yirtoaUjr  oR.his  eott* 
fcssion  and  by  collusion  with  him.  That  he  was  not  in  sueh  insolrent 
circumstances  as  to  justify  judgment,  and  the  plaintiif^  had  no  claims 
against  him.  That  the  said  judgment  is  invalid  and  has  nol^g^  eUte^** 
and  they  pray  for  the  dissolution  of  the  injunction,  and  for  damaipps*^ 

There  was  judgment  in  favor  of  plaintiff  and  the  defendants  appealed. 

The  proof,  as  admitted  by  defendant's  counsel,  establishes; the. cor- 
I'cctness  of  the  amount  of  Mrs.  Myer^s  judgment  against  her  hiisbaad,. 
and  w^e  think  also  his  embarrassed  condition  at  the  timet  andjiatlie 
sale  from  the  husband  to  Wm.  Myers,  in  1859,  and  that  by  the.  latter  to 
the  plaintiff,  Mrs.  Myers,  in  1866,  are  not  attacked  aa  simulated  or  inany 
other  manner,  we  do  not  feel  authorized  to  infer  from  the  fiiets.  andisir- 
cumstances  developed  in  the  record,  that  the  property  seized  is  reaUy. 
the  property  of  the  judgment  debtor.  The  wife  here  was  not,  as  in  the 
case  of  Campbell  r.  Bell,  12  A.  103,  relied  on  by  defendants,  required 
by  the  pleadings  to  establish  the  validity  of  her  purchase  from  Wni« 
Myers  and  show  that  she  paid  for  said  property  with  her  parapUemftl 
funds  or  that,  after  the  dissolution  of  the  community,  she  had  a  separate 
industry  by  which  to  realize  the  money  paid.  It  is  true  that  most  of 
her  moneyed  judgment  against  her  husband  seems  to  have  been  satisfied 
prior  to  her  purchase  of  the  property  in  controversy,  but  it  Is  not  im- 
I>os8ible  that  she  may  have  been  able,  if  called  on,  to  show  that  she  had 
other  means.  The  evidence  in  this  respect,  which  was  admissible  an. 
the  question  of  the  husband^s  embarrassed  condition,  raised  by  the 
answer^  at  most  only  creates  a  suspicion  that  the  husband  may  have 
furnished  her  witli  the  money  which  the  authentie  act  of  sale  in  evi- 
dence  declares  ahe  paid  to  the  vendor,  whose  unassaBed  ^Hle  is  also  in 
the  record. 

However  imwillingthis  court  ma^p  be  to  aamotionany  devices  or  pro'^ 
ceedings  intended  to  cover  up  or  screen  property  from  the. 'parsmit  of 
creditors,  we  must  adhere  to  the  ordinary  rules  of  pleading  -and  not 
presume  fruud  or  simulation  when  not  charged. 

Judgment  affirmed. 
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No.  2149.^— H£i»Y  ScHoirrKM  tf.  Hk  C.  Davis  and  Brother. 

Vn  atiOB  the  creditor  to  the  remedj  bj  attachment  agalnat  a  reeident  debtor.  It  moat  be 
dHFm  that  he  ia  about  leaTing  the  State  permanently: 

AMdtWMM  eagaged'ae  partoMM^Jn  the  piMriiog  baaiaeaain  180^.  0.  a  merchaBi,  ftir- 
Blibed  their  enppUee.  In  iaOT>  thy  oomi— 4-  tbetr  aatowat  with  C,  who«»tktged  to 
nppltr  them  aa  partnara.  He)d— That  thej  wave  bound  to  C,  aaovdinarypartnera,  for  the 
•appUea  fomiahed,  notwithatandlng-  thfjr  magr  hare  diaeolred  the  partnerahlp  aa  behreen 


APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Fe- 
liciana, Fo9€}f^  J.  Wedge  d  LyoM,  for  plaintiff  and  appellant. 
McVetui^  Munier^  for  defendaats  and  appellees. 

Howell,  J.  This  is  an  attachment  suit  by  a  merchant,  in  the  town  of 
Baton  Eouge,  against  the  defendants,  as  agricultural  partners  in  the 
pariih  of  East  Feliciana,  for  ph&ntation  supplies  furnished.  The  de- 
fendants severed  in  their  defense.  The  case  was  tried  before  a  jury, 
wlio  found  a  verdict  dissolving  the  attachment,  releasing  Jolm  Davis 
fimn  liability y  malcing  H.  C.  Davis  responsible  for  the  entire  debt,  and 
condemning  plaintiff  to  pay  all  costs ;  and  from  a  judgment  thereon  the 
plaintiff  has  appealed. 

Two  questions  are  presented  by  him  for  our  consideration : 

1.  Was  the  attachment  properly  sued  out  7 

2.  Are  the  defendants  liable  as  ordinary  partners  ? 

I.  The  fa€t«  do  not,  in  our  opinion,  authorize  the  writ  of  attachment. 
Tliere  is  no  proof  of  any  intention  at  the  time  of  leaving  the  State  per- 
nanetly.  On  the  contrary,  tliey  were  making  preparations  for  planting 
another  c9op. 

II.  As  to  the  question  of  partnership,  it  seems  that  they  had  raised  a 
crop  as  partners  in  1866,  and  obtained  supplies  from  plaintiff,  for  which 
a  considerable  balance  rem^fned  unpaid,  which  const-ituted  the  first 
item  of  the  account  sued  on;  that  on  second  February,  1867,  they 
entered  into  a  written  agreement,  by  which  H.  C.  Davis  agreed  to  pay 
John  Davis  $250  to  labor  and  superintend  the  farm  of  the  former  during 
the  year;  that  plaintiff  continued  as  usual  to  furnish  supplies,  charging 
them  ill  his  journal  to  H.  C.  Davis  and  Brother;  tliat  they  sometimes 
went  together  with  a  wagon  and  sometimes  separately  to  get  the  sup- 
plies; but  it  does  not  apjiear  that  plaintiff  was  ever  notified  of  the  dis- 
lolution  of  the  partnership.  On  the  contrary,  he,  his  clerk  and  neigh- 
horing  merchants  seem  to  have  considered  the  defendants  still  to  be 
partners,  and  plaintiff  dealt  with  them  as  such. 

Under  these  circumstances  he  was  dearly  justified  in  believing  them 
to  be  partners,  and  they  are  both  as  such  to  him  whatever  may  have 
been  tlie  agreement  best  ween  themselves.  See  Story  on  Partnership, 
§i  M,  lOar  4  K.  aOO ;  5L.  409;  14  A.''529;  ISA.  a31. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
ind  the  verdict  set  aside ;  and  proceeding  to  give  such  judgment  as 
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Henry  Scbortea  ▼.  H.  C  "Dvria  and  Broiher. 


should  have  been  rendered,  it  is  ordered  that  there  be  judgment  against 
plaintiff  dissolving  the  attachment  herein  at  Mb  eosts ;  and  that  he 
recover  of  defendanto  jointly  the  sum  of  $1040  51-100,  with  legal 
interest  &om  December  second,  1867,  with  costs  of  the  main  action  in 
the  lower  court,  and  the  costs  of  i^peal. 


No.  2060.— G.  Ikorau  v.  T.  Dohertt,  and  T.  Doheuty  v.  Q.  iHORAif . 

(eoMolidated  eases,) 

The  ftppMl  flrom  %  Jad^rment  of  the  Dletriet  Court  inTOlTing  the  right  of  oOtofl^  tetamable  helot* 
ttie  Supreme  Court  in  New  Orleftne,  wUl  he  dismined  oa  motion,  if  the  requi:rementi  of  See- 
tion  IS  of  the  Aot  of  1866,  ptge  IM,  here  not  heen  oheenred,  la  not  making  the  evpeftl 
retamehle  in  ten  dmys  after  the  Judgment  of  the  lower  oonrt 

APPEAL  from  the  Sixth  District  Court,  parish  of  St.  Tammany. 
JElUsj  J.    Thompson  db  Fenn  and  A.  dk  M.  Voorhies  for  plaintiiT 
and  appellant.    A.  Hennen  and  JElUs  d  Walker  for  defendant  and  ap- 
'  pellee. 

Howell,  J.  In  this  controversy  the  only  question  involvedy  by 
aipreement  of  parties,  is  the  right  to  the  office  of  sheriff  of  the  pariah  of 
St.  Tammany. 

A  motion  is  made  to  dismiss  the  appeal  because,  by  the  fitult  of  the 
appellant  it  was  not  made  returnable,  nor  brought  up  '<  in  ten  days 
after  the  judgment  of  the  lower  court,"  as  provided  by  the  thirteenth 
section  of  the  act  of  1866,  p.  154. 

The  judgment  was  rendered  on  the  thirtieth  November,  1868,  and  on 
the  same  day  a  written  motion,  signed  by  appellant's  counsel,  was 
presented  and  allowed,  granting  a  suspensive  appeal  and  returnable  to 
this  co^,  *^  on  or  before  the  fourth  Monday  of  February,  1869,''  as  set 
forth  in  said  motion  and  the  transcript  was  filed  on  Saturday,  thirteentli 
February,  1869 — the  fourth  Monday  being  the  twenty-second  day  of 
said  mohth. 

The  appellant  cites  the  case  of  Trimble  v,  Britchta,  10  A.  778,  as  an 
authority  to  relieve  him  of  the  imputation  of  error  in  the  order  of 
appeal.  It  is  there  said :  '*  as  there  is  nothing  in  the  record  to  show 
that  the  appellant  suggested  any  particular  return  day,  we  most 
consider  the  order  of  appeal  as  the  act  of  the  judge,  and  that  it  was  not 
one  of  the  errors  which,  under  the  statute,  might  be  imputable  to  the  ap« 
peUant."  Here  a  day  was  suggested  by  the  appellant,  and  then  under 
the  phraseology  of  the  order  as  asked  by  him  (being  in  the  alternative), 
it  may  have  been  possible  for  him  to  have  brought  up  the  appeal  within 
the  ten  dajs  prescribed  in  such  cases.  Be  this  as  it  may,  the  return  day 
having  been  fixed  as  demanded  by  the  appellant,  we  must  conclude 
that  the  error  is  imputable  to  him. 

Appeal  dismissed  wit^  costs. 

Rehearing  r6Aised« 
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Bteto  of  TrfWtftoTW,  •x  reL  T.  DohMrty,  ▼.  O.  Ingnm. 

■ 

No.  2080. — State  of  Louisiana,  cx  rcl.  T.  Doherty  v.  G.  Ingram. 

HowsoIm  J*  This  proceeding  is  a  part  or  branch  of  the  controTeny 
between  tJieee  parties,  in  relation  to  the  ofttco  of  sheriff  and  which  we 
Lave  just  disposed  of  by  dismissing  tlie  appeal,  and  as  the  jadgment 
therein,  which  becomes  final  by  such  disuiissjil,  settles  the  controyersy 
in  iavor  of  the  relator  herein,  w)io  is  appellee  in  both  appeals,  it  is 
unnecessary  to  examine  this  cause  on  its  niei-its. 

It  necessarily  follows  the  decision  in  the  consolidated  cases  giving 
the  office  of  sheriff  to  the  appellee,  who  is  thereby  entitled  to  the 
possession  of  the  archires  of  said  office,  tlie  matter  in  dispute  herein. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  aifirmed 
with  costs. 


No.  2107. — ^R.  H.  Draugiian,  Administrator,  v,  Jans  White  and  John 

Collins. 


A  MM^  0i99nf&tmaoiiij  it  not  eonofaniTe  ftnd  may  be  explaiaed  bj  purol  testimony. 
yajuieut  U>  the  admiiil«trstor  In  Confedermte  treMury  notes  ot  a  debt  due  to  the  ealate  wUI 
Botehield  the  debtor  from  liiriiUity. 

APPEAL  from  the  Fifth  Jmlicial  District  Court,  parish  of  East 
Feliciana.  Po^jf,  J-  MeVea  db  Hunter  for  plaintiff  and  appellee. 
If.  JP.  Kernan  for  defendant  and  appellant. 

nowB,  J.  This  suit  was  brought  on  two  promissory  notes  given  at  a 
probate  sale  made  in  the  succession  of  Evander  Wliite,  of  which  the 
pUdntiff  was  administrator.  The  court  below  gave  judgment  in  fitvor 
(if  the  plaintiff  for  the  amount  of  the  note  for  $445  60,  the  consideration 
of  which  appears  to  have  been  lawful,  rejecting  the  claim  upon  the 
otiier  note  which  had  been  given  as  the  price  of  a  slave,  and  the  d^end- 
int,  Mrs.  White,  has  appealed. 

The  defense  pleaded  is  that  in  August,  1863,  Mrs.  White  had  a  full 
KtOement  with  plaintiff  and  paid  him  a  balance  of  (937  06,  in  full  of 
amoimt  doo  on  these  notes  and  another  given  at  the  same  sale,  and  the 
leedpt  of  the  administrator  is  annexed  to  the  answer. 

Upon  the  trial  it  was  clearly  proved  that  the  amount  thns  receipted 
Car  was  paid  entirely  in  what  were  known  as  Confederate  treasury 
notes.  The  obligations  in  suit  were  not  given  up  because  they  were 
not  then  in  possession  of  the  administrator.  The  defendants  reserved 
a  bill  of  exceptions  to  the  admission  of  testimony  on  this  point  on  the 
ground  that  the  plaintiff  who  was  the  witness  '^  could  not  contradict 
Ins  own  written  acknowledgment,  and  that  no  witness  could  be  heard 
to  prove  that  he  had  violated  the  law  and  given  aid  and  comfort  to 
rebels  in  arms  by  giving  currency  to  their  so-caUed  Confederate 
tBeasaiy  notes." 
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The  objection  was  properly  overruled.  A  receipt  for  money  is  not 
conclusive  between  the  parties,  but  is  open  to  explanation  by  parol, 
especially  as  to  consideration  (5  A.  236>  408 ;  14  A.  276),  and  we  know 
of  no  rule  of  law  whicb  forbids  the  plaintiff  from  disclosing  the  real 
character  of  the  transaction.  The  role  iiemo  aUegans,  etc.,  has  never,  we 
believe,  been  properly  applied  to  a  case  of  tliis  sort.  The  alleged  pay- 
ment of  Angnst,  1863,  was  not  a  payment,  and  we  therefore  see  no  error 
in  the  judgment. 

For  the  reasons  given,  it  is  ordered  and  adjudged  that  the  judgment 
appealed  from  be  affirmed  with  costs. 


No.  2094. — ^William  F.  Palmes  v.  Philip  S.  Petty. 

A  poichMed  ftt  prdbate  nle  » lot  of  untonned  hidM  th«n  in  Ihe  ttn  Ttto  which  wen  on  the  pinqt- 
ation,  together  with  » lot  of  tan  bark  and  the  toolt  neceattry  to  iinish  tanning  out  the  leatlier. 
B  porchased  the  plantation  at  the  probate  sale,  on  which  the  tan  yard  is  eitaatod,  who  brings 
tfaia  rait  against  A  for  the  uae  of  the  tan  yard,  etb.  Held,  That— inasmuch  ea  no  contract  or 
agreement  between  A  and  B  ia  shown  about  the  use  of  the  tan  yard,  and  the  jproeet  verbal 
of  the  sale  shows  that  A  purchased  the  leather  tl^en  in  the  tan,  together  with  the  tools  and 
bark,  he  is  entitled  to  the  use  of  the  tan  yard  free  of  oosta  for  tanning  oat  the  leather. 

A  PPEAL  from  the  Seventli  Judicial  District  Court,  Paiish  of  West 
l\   Feliciana.     Cooley,  J.     Fotoell,  for  plaintiff.      Wickliffe  d  MUlet-j 
for  defendant. 

Taliaferro,  J.  In  the  latter  part  of  the  year  1865,  the  plaintiff  par- 
chased  at  a  probate  sale  of  the  succession  of  G.  B.  and  M.  £.  Petty, 
deceased,  the  plantation  belonging  to  the  estate,  and  tlie  defendant 
bought  a  large  quantity  of  hides  in  the  tan  vats  of  the  tannery  on  the 
place.  These  hides  were  undergoing  the  process  of  tanning  at  the  time 
of  the  purchase,  and  the  defendant  continued  the  operation,  using  the 
same  vats  for  the  purpose.  Nearly  a  year  seems  to  have  elapsed  befcure 
all  the  hides  were  converted  into  leather  and  removed.  The  plaintiff 
sued  the  defendant  for  the  use  of  the  tannery,  and  also  for  board  during 
the  time  he  was  occupied  with  the  work ;  his  entire  claim  being  stated 
at  six  hundred  and  thirty  dollars  with  interest.  In  the  lower  court  tihia 
claim  was  rejected,  and  judgment  rendered  in  favor  of  tiie  defemhmt. 
The  plaintiff  has  appealed. 

A  review  of  this  case  inclines  us  to  coincide  with  the  judge  a  qu&  in 
the  opinion  tliat  the  plaintiff  has  failed  to  establish  his  claim.  It  is  not 
shown  that  there  was  any  definite  contract  or  understanding  entered 
into  between  the  parties  on  the  subject.  The  only  evidence  on  the 
record  going  to  show  that  the  defendant  agreed  to  pay  anything  for  tlie 
n0e  of  the  vats,  is  the  testimony  of  the  plaintiff  himself,  and  that  ia 
vague  and  indeterminate.  He  says :  *'  There  w<is  no  stipulated  price 
between  the  plaintiff  and  defendant  for  the  use  of  the  tan  yard,  but  de- 
fendant expressed  himself  as  willing  to  pay  whatever  was  right.  I 
rather  think  I  called  on  the  defendant  several  times  to  kno-vr  what  price 
he  was  going  to  pay  for  the  nse  of  the  tan  yard,  or  rather  that  he  noti* 
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William  F.  Pslmw  t.  FbiUp  a  Petty. 

(M  the  defendaht  tliat  lie  could  not  have  the  use  of  the  tan  yard  any 
longer  until  the  price  was  agreed  npon.  I  did  call  upon  him  more  than 
once.  There  was  no  agreement  aa  to  the  price,  but  defendant  was  will- 
mg  to  leave  it  to  arbitration.*' 

^*  At  the  winding  up,  and  after  he  had  got  through  with  the  use  of  die 
jtrd,  defendant  reAised  to  leave  it  to  arbitration,  and  said  that  it  was 
not  a  caae  that  admitted  of  arbitration.'' 

The  defendant,  in  his  testimony,  states  that  he  '' purchased  tlie 
leather  sold  at  the  succession  sale  of  G.  B.  and  £.  Petty,  deceased,  and 
tlao  the  bark  and  tools,  with  the  intention  of  tanning  out  and  finishing 
the  leather  in  the  yard.  Some  time  after  the  sale,  applied  to  Dr.  Palmer 
to  take  his  dinner  there  when  witness  was  there,  for  which  he  promised 
to  pay  him.  He  rather  declined  receiving  anything,  inasmuch  as  he 
and  vrilness  Were  somewhat  connected  by  marriage.  Witness  insisted 
onpoying,  and  then  and  there  gave  him  three  or  four  dollars  for  the 
nealft  be  had  taken  up  to  that  time,  and  expressed  his  intention  of  pay- 
i&f  for  the  meals  he  sliould  take  afterwards.  Witness,  while  there, 
made  Ms  (Palmer's)  wife  a  present  of  some  bacon  and  sugar." 

It  appears  that  tiie  defendant  resided  some  six  or  seven  miles  from 
the  tan  yard,  and  was  in  the  habit  of  going  there  from  home  to  attend 
to  bis  leather,  and  of  returning  at  night,  never  remaining  aU  night  at 
Palmer's.  He  was  during  this  x>eriod  also  occupied  in  attending  to  tiio 
fiaisliing  some  leather  at  Dr.  Norwood's  tan  yard  in  the  neighborhood. 

It  appeass  that  the  defendant  offered  to  prove  by  the  sheriff  who  made 
the  probate  sale,  and  by  two  other  witnesses,  that  the  leather  was  sold 
Willi  the  expiBSS  agreement  that  the  purchaser  should  have  the  privi- 
lege of  the  tan  yard  to  complete  the  tanning  and  finishing  off  of  the 
leather.  This  evidence  was  refused,  and  the  defendant  reserved  his 
bill  of  exceptions/  This  we  do  not  deem  it  necessary  to  pass  upon. 
From  the  proee$  verbal  of  the  sale  it  appears  that  the  defendant  pur- 
chased about  seven  hundred  hides  then  in  the  vats,  at  the  cost  of  about 
•180O,  a  lot  of  tan  bark  in  the  woods,  and  some  other  things  necessary 
in  taoning.  Under  the  circumstances,  and  all  the  facts  disclosed,  we 
AinV  it  reasonable  to  suppose  that  the  defendant  would  not  have  pur- 
chased the  hides  without  being  allowed  the  use  of  the  tan  yard  to  com- 
plete the  Iteration  of  tannihg  and  converting  them  into  leather. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs  in  both  courts. 


Xe.  1963. — State  of  Louisiana,  ex  rel.  William  George,  et  als.  v,      [m    m 

William  S.  Mount,  City  Treasurer.  ^^^    '" 

Ite  hm  «r  IflMb  Metton  111*  ptge  IM,  examptlng  Uie  ctly  of  New  OrlMiu  Arom  giTlng  boad  in 

TM^jtlniii  In  irVrr  -*t  't  r  i — It  ^ ^  "TtY*^  the  TreMarar  or  other  oAoert  of  the 

d|r.   Thm  etetoto  exempting  the  carponMon  from  glTing  bond  is  mi  exceptional  one  end 
cannot  be  extended  to  other  pextlee  than  thoee  mentioned. 

APPEAL  from  the  Fifth  District  Co^rt  for  the  parish  of  Orleans. 
LmmHoni,  J.    J.  Hawhin$  and  U,  FUleul,  for  relators  and  appellees, 
Jf.«r.  Xeory,  City  JLttorney,  for  defendant  and  ap|)ellant. 
23        . 
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Stale  of  Louitiana,  ex  reL  William  Oeorge,  et  ala.  v.  WlUiam  8.  Mountp  City  Treaaaivr. 


On  motion  of  J.  Hawkins  and  £.  Fillenl,  of  counsel  for  relators,  it  ia- 
ordered  t^at  the  defendant  do  show  cause  on  Monday,  the  twenty-liftli 
January,  1869,  why  the  appeal  in  this  ease  sliould  not  be  dismissed  oii 
the  ground  that  the  appellant  has  furnished  no  bond  of  appeal  acconl- 
ingtolaw. 

Howell,  J.  A  motion  is  made  by  the  relators  to  dismiito  this  appeivl 
on  the  ground  that  no  appeal  bond  has  been  famished  by  tlie  appellant. 

In  reply  it  is  contended  that  the  city  of  New  Orleans  is  the  real 
defendant  and  party  in  interest,  and  is  by  law  exompted  fh>m  giving 
an  appeal  bond. 

The  proceeding  is  a  mandamus  directing  the  defendant  to  fullQl  a 
duty  required  of  him  by  law  as  Treasurer  of  the  city  of  New  Orleans, 
by  paying  certain  warrants  in  favor  of  and  held  by  the  relators,  and  he 
has  appealed  from  a  judgment  making  the  writ  peremptory.  The  city, 
not  having  been  cited  through  its  proper  officer,  is  not  a  party  to  the 
suit.  We  know  of  no  law  authorizing  the  Treasurer  to  represent  the 
corporation  in  a  litigation.  The  exemption  in  fevor  of  the  city,  being 
in  derogation  of  a  general  law,  cannot  be  extended  to  other  parties, 
even  though  they  be  officers  of  the  corporation. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  appel- 
lant's cost. 

Rehearing  refused. 


No.  2190.--STATE  OF  LocisiAKA  ou  the  relation  of  J.  S.  Simonds  v.  Thr 
Judge  of  the  Seventh  Distbct  Coubt,  parish  of  Orleans,  et  als. 

The  Judge  of  the  District  Court  ia  compatanft  to  dttarmluo  tlit  aniBc^aiioy  of  Um  aaouiity  ou 
•a  ippml  bond  after  the  appeal  baa  bean  taken  and  filed  la  the  Supreme  Court,  and  if  he 
flndil  the  bond  not  such  as  the  law  teqnlraa  he  any  order  eseoutton  to  Iwue,  notvlthstaad- 
1ns  ^*  *FP«<^ 

Where  the  erldenoe  ahowa  tbat  the  aeooxitj  on  the  ai^peal  bond  la  not  good  and  aolvent  as' 
required  by  law,  the  Supreme  Court  will  not  Isaue  a  wilt  of  prohibition  restiainlng  the 
Judge  a  quo  from  ordering  execution  to  latoe  pending  the  appeal, 

APPEAL  from  the  Seventh  District  Court  of  the  parish  of  Orleans" 
Colleni,  J.    Bcntiniek  Effan^  for  relator,  Breaux  d  Fenner^  of 
counsel. 

Wyly,  J.  Tlie  relator  took  a  suspensive  appeal  ftom  the  judgment 
recovered  against  him  by  Bogart  &  Oakley  The  appeal  was  subse- 
quently set  aside  on  motion  in  the  court  a  qua  on  the  ground  that  the 
bond  was  not  such  as  the  law  requires,  the  surety  not  being  good  and 
solvent. 

The  reUtor  then   applied  for   and  obtained  a  writ  of  prohibition . 
restiaining  the  Judge,  the  SheriiT  and  Bogart^&  Oakley  from  executing 
said  judgment. 

The  District  Judge  answered,  arerring  that  he  had  jurisdiction  to 
entertain  the  motion  and  determine  the  aufflciency  of  the  appeal  bond; 
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MMitf  LoQiiinB  OBflM  TtMloB  of  J.  &  BbMiidi  t.  Th«  JTndg*  of  the  fknmnXh  DMilet  Oouit, 

StaJdi  of  OriMOift  et  ala. 

that  <m  tike  trial  ihereoi  tiie  solyency  of  the  surety  on  the  bond  wm 
not  aatiB&ctorily  establidied ;  tliat  the  appellant  had  not  complied 
with  the  condition  npon  which  the  Baspensive  api>eal  was  granteili 
that  is  to  say,  he  had  not  given  a  good  and  solvent  surety  on  the  bond. 

The  District  Jad|^  had  the  authority  to  test  the  solvency  of  the 
niety  on  the  appeal  bond. 

We  have  caiefuUy  examined  the  evidence  on  which  the  Judge  acted 
in  determining  the  surety  insufficient^  and  are  of  opinion  that  he  did 
not  en. 

The  certificate  of  moitgagea  adduced  on  the  trial  showed  that  the 
metj,  Jl  Morgan  Hall,  is  not  good  and  solvent,  his  property  being 
awrtgBged  for  amounts  largely  exceeding  the  value  thereof. 

The  lehitor  fiiHed,  in  our  opinion,  to  establish  that  he  had  given  such 
lolTtfat  security  cm.  his  appeal  bond  as  the  law  requires. 

It  ia  therefore  ordered  that  the  writ  of  prohibition  herein  granted  be 
Nt  aside  and  the  petition  be  dismiseed  at  the  costs  of  the  relator. 


S=3 


No.  2127.— August  Bernstbih  «.  Edwakd  Bicks. 

TlMiatNiiipliOBof  prtaorlplloB]Bijb«]iroTod  by  parol  tMtimoDj. 

APPEAL  from  Sixth  District  Court,  parish  of  St.  Helena.  JElUij  J. 
R  J.  JRItf,  for  plaintiir  and  appellee^  8.  S.  Hunter  and  W.  A. 
P<m»,  for  defendant  and  appellant. 

Wtlt,  J.  The  dflfondant  has  appealed  from  a  judgment  recovered 
against  him  by  .plaintiif  on  a  note  w.bich  matured  second  June,  1861. 
The  citation  was  not  served  till  twentieth  June,  1866.  The  defense  is 
^  prescription  of  five  years. 

PlaintLff  introduced  parol  testimony  to  prove  an  interruption  of 
preaciiptiony  and  the  defendant  took  a  bill  of  exceptions  thereto.  Tlio 
eTidence  was  properly  received.  The  acknowledgment  of  a  debt  before 
pnaoiption  accrues  can  be  established  by  parol  evidence.  The  evi- 
dence is  sufficient  to  satisfy  us  that  prescription  was  interrupted,  and 
that  the  plea  ia  not  well  taken.  It  is  therefore  ordered  that  the  judg* 
Bott  appealed  from  be  affirmed  with  eosta. 


IflO  '  SU^R£m£  COtrtCr  6P  LOmstAHA, 


WinJam  B.  Wlmbiih  t.  Joseph  J.  Wsde  tad  O.  E.  Perey* 


No.  2092.— William  B.  Wimbish  v.  Joseph  J.  Wade  and  C.  E. 

Percy. 

Where  a  p«rtj  hM  pnrohaMd  a  tract  of  land  and  executed  hie  pronaiaaory  note  for  the  price,  and 
aflerwarda  takea  up  the  note  by  ^^ng  his  draft  for  the  payment  thereof  with  ftill  knonrt- 
edge  of  the  ooodltion  of  hia  title,  he  eaanot  wt  ap  in  defnao  to  a  aiitt  agaSaak  him  tm 
dnwer  of  the  draft  that  the  title  to  the  Und  la  defectlTe  or  imperfBCt  The  attotney  oT 
record  ia  not  competent  to  make  the  neceaaary  aAdaylt  to  obtain  a  trial  by  jury  in  a  anit  on 
a  promiaaory  note,  where  It  ia  shown  that  the  party  reaidea  in  the  paridi  and  ia  within  the 
Umtti  of  the  pariah  at  the  time. 

APPEAL  from  the  Seventh  DUtriet  Court,  Pariflb  of  West  Felidaiia. 
MiUeTf  J.    Samuel  J.  FowtU,  for  appellant.     Winter  4t  BuUer^  for 

appellees. 

WtlY;  J.  Plaintiff  sued  the  drawer  of  a  draft,  Joseph  J,  Wade,  and 
tlie  endorser  thereof,  Charles  £.  Percy,  after  the  same  had  been  dishon* 
orad  by  the  drawees  and  duly  protested. 

The  defendant,  Percy,  pleaded  the  general  issue. 

The  defendant,  Wade,  after  making  a  general  denial,  averred  ^'  thftt 
the  draft  sued  on  was  given  the  payee  thereof,  Charles  £•  Pevoy,  on  ao» 
count  of  ceilAin  notes  of  this  respondent  in  the  purchase  from  him  of  m 
certain  tract  of  land  in  the  parish  of  West  Feliciana.  *  *  That  at 
the  time  of  said  sale  said  Percy  was  and  still  is  without  title  to  the 
whole  or  a  portion  of  said  land,  and  that  in  said  act  of  sale  it  was  ex- 
pressly stipulated  that  this  respondent  should  have  the  right  to  with- 
hold i>ayroent  of  said  notes  until  his  titles  to  said  land  i^ould  be  made 
I)erfect  and  complete ;  that  said  draft  was  given  with  the  express  under- 
standing that  said  titles  were  to  be  completed  and  perfected,  whi^h 
have  never  been  done  by  said  Percy,  nor  is  it  now  within  his,  power  to 
do  so ;  that  by  reason  of  the  premises  the  consideration  of  said  draft, 
if  it  ever  had  any,  has  utterly  and  entirriy  failed.  That  plaintiff,  W. 
R.  Wimbish,  was  well  awai*e  at  the  time  he  reoeived  said  draft  from 
said  Percy,  of  the  consideration  thereof,  as  above  set  forth;  of  thestip* 
ulations  contained  in  said  act  of  sale,  and  that  said  Percy  had  never 
completed  the  titles  of  respondent,  as  he  was  bound  to  do,  and  took 
the  same  subject  to  all  the  equitable  and  legal  defenses  respondent 
might  urge  against  It.  That  if  ho  was  ever  liftble  on  said  draft,  which 
is  still  denied,  he  has  been  discharged  from  all  such  liability  by  the 
laches  of  the  holder.^ 

On  the  trial  there  was  judgment  for  plaintiff  against  the  defendant, 
Percy,  the  endorser  of  the  draft,  and  plaintiff's  action  was  dismissed  aa 
to  the  defendant.  Wade,  the  drawer  of  the  draft.  Plaintiff  has  ap- 
pealed. 

It  appears  that  James  R.  Wimbish  sold  a  tract  of  land  to  Charles  £. 
Percy,  the  titles  to  which  were  not  complete,  and  that  Percy  retained 
part  of  the  price  till  the  titles  might  be  perfected  ;  it  also  appears  that 
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'WlUiMn  B.  WUnbiah  t.  JoMph  J.  Wade  and  C.  S.  Percy. 


the  said  Percy  afterwanb  soli  tliis  laiid  to  the  defendant,  Wade,  with 
tlie  stipulation  that  Wadp  was  to  have  the  piivilege  of  retaining  the 
price  till  the  titles  to  him  were  perfected ;  it  also  appears  that  Percy 
insdtated  suit  against  the  plaintitF  as  administrator  of  the  saecession 
of  James  R.  Wimbish,  who  had  died  q|  the  mean  time,  to  comjMl  the 
sHd  administrator  to  comple^  the  title,  and  the  Court  ordered  the 
transfer  of  Uie  title  to  lie  made  upon  Percy  paying  him  a  certain  sum, 
bdng  the  balance  due  by  said  Percy  to  said  vendor.  Wade  then  came 
forward  and  offered  to  pay  this  sum  to  aid  in  perfecting  the  titles.  He 
gave  his  note  to  Percy  for  the  required  amount,  and  Percy  endorsed  it 
and  transferred  it  to  plaintiff,  and  thereupon  received  the  deed  perfect- 
ing the  tide  from  the  estate  of  James  R.  Wimbish.  The  defendant 
Wade  subseqnently  gave  the  draft  sued  on  in  lieu  of  the  note  making 
it  payable   to  Percy,  and  Percy  immediately   endorsing  it  over  to 


The  draft  was  protested  for  non-payment,  and  proper  notice  given  to 
boyi  Percy  and  Wade.  Wo  have  careftilly  considered  the  evidence, 
■nd  are  of  opinion  that  ^e  district  judge  erred  in  dismissing  plaintiff's 
aetiott  as  to  Wade.  We  think  he  should  be  held  liable  as  drawer  of  the 
draft.  It  is  true  in  purchasing  the  land  fi'om  Percy  he  reserved  the 
pmilege  of  retaining  the  price  till  his  titles  might  be  perfected ;  and  it 
is  true  that  the  plaintiff  was  aware  of  the  defects  in  the  title.  But  still 
it  appears  that  in  pursuance  of  an  order  of  court,  the  plaintiff,  as  ad- 
■nmstrator  of  the  succession  of  James  R.  Wimbish,  peifected  the  titles 
by  a  deed  to  Percy,  the  vendor  of  Wade,  and  accepted  from  Percy  the 
note  of  Wade  for  the  balance  due  said  estate. 

Wade  jsabsequently  topk  up  this  note  and  gave  his  draft  in4ieu  there- 
of, witii  a  full  knowledgje  of  the  titles  and  of  the  defects  therein,  if 
soch  existed.  If  he  had  the  privilege  of  retaining  the  price  till  the 
titles  were  completed,  we  presume  when  he  gave  the  draft  sued  on  he 
OQBsidered  hia  titles  satisfactory.  It  matters  not  wliat  defects  there 
nay  he  in  the  titles,  or  what  reservations  he  may  have  made  in  the 
deed  fitmi  Percy,  the  defendant  Wade  voluntarily  came  forward  and 
Msumed  the  indebtedness  of  his  vendor  on  the  land  by  giving  his  note ; 
ke  afterwards,  with  full  knowledge  of  the  condition  of  his  titles,  took 
ap  this  note  and  drew  tlie  draft  sued  upon.  That  conditional  obliga- 
tion  has  bc^n  rcgulariy  converted  into  an  unconditional  one  by  proper 
service  of  the  notice  of  dishonor  upon  the  drawer.  Wade,  and  we  think 
he  should  be  held  liable. 

The  olgection  that  the  district  judge  erred  in  rejecting  tlie  applica- 
tion for  trial  by  jury  because  the  affidavit  was  made  by  Wade's  attor- 
ney instead  of  Wade,  who  was  in  the  parish  at  the  time,  but  absent 
ihnu  tlie  Court  House,  is  not  well  founded;  the  defendant  Wade 
■hould  have  been  at  the  Court  House  on  the  day  fixed  for  the  trial ;  he 
absented  himself  at  his  peril.  The  affidavit  mode  by  his  counsel  is  not 
^  compliance  i;cith  the  law.    9  An.  129 ;  16  La.  577. 
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WUllun  IL  WimUiBh  t.  Joteph  J.  Wade  Mid  O.  X.  Pwiy. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  aiBrmed  aa 
to  the  defendant  Charles  E.  Percy  and  that  it  be  avoided  and  annulled 
as  to  the  defendant  Joseph  J.  Wade ;  and  it  is  now  ordered  that  plain- 
tiff  recover  judgment  against  him  i»  $oUdo  with  the  defendant  Percy; 
that  the  costs  of  this  appeal  oe  paid  by  the  defendant  Wade  and  the 
costs  of  the  lower  court  be  paid  by  the  defendants  im  $QUdo. 


No.  490.— WiLLiAX  C.  Lttle  v.  F.  Y.  Whicher,  et  al. 

PapBt&t  of  ft  pfomlMorjr  note  eaimot  be  JodldftUj  enforeed  vlMit  the  oonildentioa  it  flbowB 
to  be  Che  price  of  ft  aale  of  aUrei.    19  An.  284,  909,  S19. 

APPEAL  from  the  Seventh  Judicial  Disirict  Court,  parish  of  West 
Feliciana.   MeVea,  J.     WiekUfe  dt  Paekwoody  for  plaintiff  and  ap- 
pellee.   CoUin$  dc  Leakej  for  defendants  and  appellants. 

Hows,  J.  It  appears  by  the  record  in  this  case  that  the.  note  sued 
on  was  given  in  part  payment  for  certain  slaves.  In  accordance,  there- 
fore, with  the  decisions  of  our  predecessors,  which  have  become  the. 
settled  jurisprudence  of  the  State,  the  judgment  from  which  the  de- 
fendants have  appealed  must  be  set  aside. 

Wainwright  v.  Bridge,  19  An.  234 ;  Austin  v.  Sandel,  19  An.  309 ; 
Halley  v.  Hoeffher,  19  An.  519. 

It  is  therefore  ordered  and  a^jadged  that  the  judgment  appealed 
from  be  avoided  and  reversed,  and  that  there  be  judgment  in  fiivor  of 
defendants  with  costs  in  both  courts. 


No.  2145.— HuQH  Browk,  Administrator,  v.  WiLUUc  Sadler. 

Qaeetione  of  fraud  and  the  credlblUtj  of  wttneeeee  are  peooUailj  within  the  provlaee  of  the 
jury,  and  their  Terdict  wlU  not  be  diatorbed  iinleae  tt  ia  manifBatly  erroaeona.    9  B.  800. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Fe- 
liciana.   Fosey,  J.    ^oipiiiaa  d&  Deke  and  Cro$$  dt  Hardee  for  plain- 
tiff  and  appeUant.    John  MeVea  for  defendant  and  appellee. 

Howe,  J.  TMs  case  comes  before  this  court  tot  the  third  time.  The 
fiicts  are  fully  detailed  in  the  decisions  rendered  by  our  piedecesson, 
13  An.  p.  805,  and  16  An.  p.  206.  It  will  be  seen  by  a  refereDee  to  the 
latter  report  that  a  judgment  in  favor  of  defendant  was  reversed  and 
the  cause  remanded,  with  the  task  imposed  on  the  defendant  of  sustain- 
ing his  plea  of  payment  by  other  evidence  thali  '^  the  production  of  the 
notes  with  the  name  of  Ann  Gair  thereon  erasM."  Upon  the  new  trial 
.thus  ordered,  which  was  had  before  a  jury,  the  defendant  introduced 
upon  this  point,  without  objection  on  the  part  of  the  plaintiff,  testi- 
mony of  himself  and  of  another  witness  to  show  that  the  notes  sought  to 
bft  enforced  in  tMs  case  were  paid  at  the  time  of  the  sale  to  him  and 
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Htteh  Btown,  Adminlrtntor,  t.  WllUam  Sadler. 

giren  up  to  him  with  the  maker's  name  erased,  and  that  the  money 
paid  went  into  the  hands  of  the  administratrix,  Mrs.  Catharine  Gair. 
The  joiy  fonnd  a  verdict  in  favor  of  <lefendant,  and  we  do  not  feel 
anthorized  to  disturb  it.  Qnestions  of  fraud  and  of  the  credibility  of 
witnesses  are  peculiarly  within  the  province  of  the  jury  of  the  vicinage, 
and  their  verdict  ought  to  stand  unless  manifestly  erroneons.  Sheidoa 
r.  New  Orleans  Cai^il  Company,  9  Rob.  :)6. 

It  ia  therefore  ordered  and  atJ^udgcd  that  the  judgment  appealed  from 
by  plaintiff  be  aflftrmed  with  costs. 


No.  2IC4.— In  the  Matter  of  the  Minors  Mart  M.,  Williax  P.  and  C. 

B.  Smith.    J.  W.  Smitu,  Tutor. 

4 

A  tUva  larlj  tMteff  «i  appMl  from  m  jndgmeDt  homologatlag  a  tutor's  aoooant  most  ouike  ftU 
the  pwttoi  wlM  hate  an  iutarest  in  maintainiiig  the  Judgment  putlet  to  tlie  appeal,  other* 
the  appeal  win  be  diuniMed. 


APPEAL  from  the  Parish  Court  of  the  parish  of  West  Feliciana, 
i?i7«y,  J.     ir.  i>.  Winter  for  appellant.    Colling  ds  Leake  for  ap- 
pellees. 

HowKLL,  J.  W.  S.  Peterkin,  a  third  party,  has  appealed  by  peti- 
tion fi-oiia  a  judgnient  of  the  Parish  Court  of  West  Feliciana,  homolo- 
gating  the  account- filed  by  J.  W.  Smith,  tutor,  of  his  tutorship  of  hia 
children,  Mary  M.,  Wm.  P.  and  Conrthind  B.  Smith,  issue  of  his  marriage 
with  bin  deceased  Wife,  Mrs.  Rebecca  G.  Smith. 

A  motion  to  dismiss  is  based  on  the  grounds : 

Firei — That  Collins  &  Leake  and  C.  B.  Collins,  whose  accounts  were 
allowed  by  the  judgment  of  homologation,  and  who  have  an  interest  in 
Burintaining  said  judgment,  have  not  been  cited. 

Second— T\idX  an  appeal  should  not  be  allowed  to  third  parties  when 
other  evidence  than  is  included  in  the  record  is  necessary. 

The  first  gronnd  is  well  taken;  for  if  the  judgment  bo  reversed,  the 
chums  of  Collins  &  Leake  and  of  C.  B.  Collins  may  be  opposed  and 
rejected  or  reduced.  The  fact,  as  alleged,  that  they  have  been  paid, 
doea  not  necesaaxily  conclude  parties  interested  from  contesting  the 
correctnesa  of  the  amounts  so  paid.  They  have  an  interest  in  maintain- 
ing the  judgment  as  rendered.  See  succession  of  McCausland  recently 
derfded,  alao  aoooession  of  Weigel. 

A]ipeal  diemiased  at  the  eoata  of  appellant 

Beheariag  refiued. 
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EniMt  More],  Tettamentary  Executor,  t.  L.  Sargi  et  aL 

No.  1395. — Ernest  Morel,  Testamentary  Executor,  v.  L.  Surgi  et  al. 

Wbere  the  legatee  or  hU  asaignee  hat  obtaiited  poaieerion  of  moner  and  aaaeta  of  the  mooea- 
eion  in  violation  of  law,  and  the  execator  brings  eolt  to  recover  the  eame  for  the  bencBt  of 
the  ettate,  the  legatee  cannot  set  up  in  defense  that  his  poeseeaion  waa  in  payment  of  the 
legacy. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomatj  J. 
Henjfy  C,  Miller  for  defendant  and  appellant.    L.  CuBtera  for  plain- 
tiff and  appellee. 

Taliaferro,  J.  The  plaintiff  in  his  representative  capacity  snca  L. 
Surgi  and  another  for  the  sum  of  twenty-five  hundred  dollars  and  for 
the  recovery  of  sundry  promissory  notes,  all  of  which,  he  alleges,  wero 
taken  out  of  his  possession  as  executor,  fraudulently  by  defendants, 
and  by  their  use  of  false  representations  and  charges  to  intimidate  and 
overreach  him. 

There  was  no  answer  filed  in  the  case  and  final  judgment  was 
rendered  in  default  in  conformity  with  the  prayer  of  the  petition. 

It  seems  that  the  plaintiff  as  executor  of  the  estate  of  Rosaline  Pcrchc*, 
who  died  in  1859,  proceeded  under  his  appointment  to  sell  a  part  of  tho 
property,  to  discharge  the  debts  and  pay  the  legacies — of  which  there 
were  two — one  to  Jean  Abelard  and  another  to  his  sister  Eugenie  Satout, 
the  amount  given  to  each  being  $3,000.  In  May,  1860,  he  filed  a  provi- 
sional account,  which  was  homologated.  Thii^  account  shows  that  only 
the  sum  of  $118  34  remained  to  be  applied  in  part  payment  of  the 
legacies.  In  October,  1861,  the  legatees  assigned  their  interest  in  the 
succession  to  Louis  Surgi,  one  of  the  defendants  in  this  case,  who  from 
that  time  figures  prominently  in  the  litigation  that  subsequently  arose. 
Rules  were^  taken  upon  the  executor  for  the  production  of  his  bank 
book,  and  to  compel  him  to  sell  the  remaining  property  of  the  succes- 
sion. These  rules  seem  to  have  been  complied  with.  After  the  occu- 
pation of  New  Orleans  by  the  Federal  forces,  provost  marshal  eourta 
were  established  in  the  city.  B^ore  one  of  these  courts,  presided  over 
by  Judge  Bell,  the  defendant  Surgi,  in  November,  1862,  made  an  affi- 
davit in  which  he  purported  to  detail,  at* much  length,  the  proceedings 
of  the  executor  in  his  administration  of  the  estate,  charging  him  witti 
resistance  to  his  claims,  with  delay  and  chicanery,  and  concludes  by 
saying  '*  that  under  all  these  circumstances  affiant  verily  believes  that 
Ernest  Morel  has  embezzled  and  appropriated  to  his  own  use  the  money 
and  assets  or  part  of  the  money  and  assets  of  the  aforesaid  succession 
of  Rosaline  Perche,  wife  of  H.  Bistes,  which  is  an  offense  provided  for 
by  our  oiiminal  laws." 

The  plaintiff  avers  that  tiirough  fear  of  an  illegal  arrest  and  bein|f 
drawn  into  court  upon  a  groundless  charge  of  being  guilty  of  a  criminal 
offense,  he  delivered  to  Sufgi  the  entire  assets  of  the  estate,  con- 
sisting of— 

Cash $2,545  25 

Mortgage  notes  of  Planchard 766  66 

Notesof  Freret 916  66 

A  note  of  $500  endorsed  by  Fortier 500  00 

$4,728  57 
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Emert  Hon],  TeaUmentMy  Executor,  y.  L,  Bnrgi  et  §L 

Soigi  tiiereapoii  infltituted  suits  upon  the  notes  of  Planchud  and 
Fieret  They  excepted  to  the  proceedings  against  tliem  on  the  ground 
that  lie  was  not  the  legal  owner  of  the  notes  and  could  not  stand  in 
jnlgmeDt.  The  exceptions  were  sustained.  In  January,  1865,  Surgi 
took  a  role  in  the  Second  District  Coiurt  against  tho  executor  to  shotr 
anae  why  he  should  not  be  ordered  to  pay  over  the  balance  due  on  the 
legfxm  and  ip  reimburse  him  the  expenses  incurred  in  prosecuting  the 
MiitB  i^gsinst  debtors  of  the  estate.  The  executor  excepted,  and  no  final 
action  seems  to  have  been  taken  on  the  rule. 

Ob  tbe  eighth  of  February,  16i$j,  the  executor  filed  his  final  account, 
and  on  the  twenty-fifth  of  tliat  month  it  was  homologated  so  far  as  it 
WIS  not  opposed.  Several  oppositions  were  filed }  one  by  Surgi, 
another  by  Poutz,  a  creditor,  and  a  thinl  by  Bistes,  husband  of  the 
teitatrix,  claiming  the  marital  portion.  These  oppositions  were  dis- 
pwed  of,  and  the  account  finally  homologated  on  the  thirtieth  Noyember 
folbiring.  By  tliis  judgment  there  was  reserved  to  the  executor  all  his 
righta  against  L,  Surgi,  one  of  the  opponents,  to  compel  him  to  refiind 
asj  money  he  niay  have  received  arising  out  of  the  succession  of  Mrs. 
Poche. 

We  see  no  error  in  the  judgment  of  the  lower  court.  It  is  shown  by 
the  proceedings  had  upon  the  final  account,  that  upon  the  opposition  of 
Foots,  a  mortgage  creditor  for  $1740,  with  interest  and  costs,  and  ou 
that  of  Bistes,  the  surviving  husband,  claiming  the  marital  ])ortion,  the 
court  sustained  these  claims  and  ordered  the  latter  to  be  paid  over  all 
other  claims  ^xcept  those  of  creditors,  and  by  preference  and  priority, 
orer  the  claims  of  the  legatees.  The  order  homologating  this  aeoount 
was  rendered  on  the  thirtieth  of  November,  1865,  and  as  it  appears,  was 
sever  appealed  from,  and  is  therefore  final.  The  pretense  that  the 
aaieta  of  the  succession  extorted  by  indirection  from  the  executor,  was 
a  payment  made  upon  the  legacies,  can  receive  no  sanction  firom  this 
court. 

Kia  therefore  ordered,  a^udged  and  decreed  that  the  Judgment  of 
the  District  Court  be  affirmed  with  costs  in  both  courts. 


No.  2008.— Joseph  Lallande  v,  ImoBR  U.  Ball. 


Vtat  dnaicM  9f  eWmBd  ob  a  neoBTeatloiMl  denuuid,  Um  erldeiiM  mxuH  fix  the  amoimt 
villi  eertel&lar  and  cleaneM. 

APPEAL  firom  the  Seventh  District  Court,  parish  of  West  Feliciana. 
MUUtj  J.  8.  J.  Powell,  for  plaintiff  and  appellant.  OolUnt  d  Leake, 
kt  defendant  and  appellee. 
Howell,  J.  This  suit  was  before  this  court  in  March,  1866,  and  is 
reported  in  20  A.  194,  where  the  material  facts  are  stated.  This  appeal 
iitsken  by  plaintiff  from  a  judgment  allowing  81700  damages  on  the 
neo&veotional  demand,  as  resulting  from  the  purchase  and  erection  of 
a»w  mill,  and  the  cost  of  lumber  used  in  building  necessary  cabins  on 
aplaatK&ny  for  which  the  uote  sued  on  was  |,ivcu  in  ^mrt  payment. 
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JoMph  LkUaade  t.  Imin«r  U.  BalL 

The.  defendant  has  asked  that  the  amount  which  is  credited  on  the 
jndgment  on  the  said  note/ be  increased  to  $2100. 

Conceding  defendant's  right  to  recover,  under  the  pleadings  herein, 
the  damages  allowed  (which  we  do  not  consider  definitively  settled  in 
the  former  opinion  and  decnee  of  this  court  and  upon  which  we  ex- 
press no  opinion),  the  evidence  does  not  entitle  him  to  the  som  fixed 
by  the  judgment  nor  to  any  particular  sum.  It  is  very  clear  that  he 
is  not  entitled  to  the  price  paid  for  the  saw  mill,  which  the  testimony 
shows  was  erected  long  after  he  was  informed  by  some  third  person 
that  the  *'  swamp  tract "  was  not  included  in  his  purdiase,  and  which 
is  still  on  his  plantation.  The  fact  that  '*  he  has  tried  to  dispose  of  it, 
but  has  found  no  sale,"  does  not  prove  that  it  has  no  value.  Nor  should 
he  be  allowed  the  price  paid  for  lumber  used  in  building  the  cabins,  for 
had  he  gotten  it  on  the  swamp  tract  as  ho  expected,  with  the  hands  em- 
ployed by  him,  it  would  have  cost  him  something,  and  there  is  nothing 
in  the  record  to  show  such  cost,  which  should  be  deducted  from  the 
price  or  value  of  the  lumber. 

Such  damages,  if  allowable,  should  oe  proven  with  some  certainty. 

It  is  therefore  ordered  that  so  much  of  the  judgment  appealed  from 
as  aQows  defendant  seventeen  hundred  dollars  damages  on  his  recon- 
ventional  demand,  as  set  forth  in  said  judgment,  be  reversed,  and  that 
said  demand,  as  to  the  said  specified  damages,  be  dismissed. 

It  is  further  ordered  that  in  all  other  particulars  said  judgment  be 
affirmed,  with  costs  in  both  courts. 


No.  2095. — State  of  Louisiana  ex  rel.  Stanislaus  WnoxNOWSKi, 

V.  B.  F.  Bryan. 

In  «  prooMdlBg  bj  mandamui.  to  reooror  pcmftrio  of  the  iMfiki,  papen  «xid  neoidi  of  .«a 
efliM  which  be  oleims,  the  re1«tor  mnat  ehov  thet  he  hea  en  intereet  in  their  poeeeseion 
•bore  tit  huadied  dollan,  to  ootUle  hjifa  to  Wi  »ppe«l  tnm  the  Judgment  diamiHdng  the 
role. 

APPEAL  from  Fifth  District  Court,  Parish  of  East  Baton  Rouge, 
Fasey,  J.  J.  H.  Stafford,  for  relator  and  appellant.  A.  -8.  ffemm^ 
for  defendant  and  appellee. 

Wtlt,  J.  The  relator  has  appealed  fh>m  a  judgment  dismissing  the 
mandamus  sued  out  by  him,  claiming  to  be  derk  of  the  District  Coart 
for  the  parish  of  East  Baton  Bouge,  and  demanding  of  the  defendant 
possession  of  the  clerk's  office,  and  all  the  books,  papers  and  records 
Monging  thereto. 

The  defendant  has  moved  to  dismiss  theappeal  because  the  case  is  not 
i^[iyealable,  there  being  no  allegation,  tmd  the  ttcord  not  showing  that 
tfte  Mator's  interest  in  tb«  mfttt^  tn  dispute  esceedi  ^ve  hnndreH 
tfoflarSt 
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ttite  of  I«Q«MaM«B  tcL  SlHiliaMi  Wi«ta«wrid»  T.  &  r.  BiyMk 

We  ibd  DO  evidence  in  the  record  of  the  ralae  of  the  relator's  inter- 
ttihk  the  hooks,  papers  and  reccnrds  of  the  clerk's  oi&ce ;  and  are  of 
opoMm  that  tins  court  has  no  jniisdicdon  in  the  case. 

The  motion  is  well  taken.  See  the  case  of  Sternberg  v.  Legarde, 
IMj  decided,  and  the  authorities  there  cited. 

It  ii  therefore  ordered  that  this  appeal  be  dismissed  at  the  relator's 


Na  d058.^In  the  matter  of  the  Tutorship  of  the  Minor,  JonH  0. 

Scott. 

AtBte k  ft  oompetaiit  witaeat  to  prore  the  «orreetiwit  of  hlf  tntonliip  toeonnt    Acte  of  ISOI, 

A  tilor,  ift  Baking  op  a&Moouit  of  liia  tvlofi^p,  when  ho  hM  oogaged  in  plantliiglB 
ftttnenhip  with  another  with  the  propertjr  under  hie  control  belonging  io  hJe  ward,  the 
pittfetlon  ezpenaee  moat  Srat  be  aepanted  from  the  IndiTidoal  expenaea,  and  after  dednot> 
fag  them  from  the  proeeeda  of  the  crap,  the  balance  mnat  be  proportionatelr  divided,  and 
fte  IndiTidoal  axpenaee  diaigeable  to  the  minor  moat  be  dednoted  from  hia  portion. 

1 

APPEAL  from  the  Parish  Court  of  Tensas,  Steele^  J.  Farrar  A 
Eeevety  for  tutor  and  appellant.    JuUtu  Aroni,  for  opponent* 

Howell,  J.  John  F.  Goodrich,  tutor  of  the  minor,  John  G.  Scott, 
iOed  an  account  of  his  administration,  which  contains  only  the  pro- 
ceeds of  certain  cotton  sold  in  1661, 1863, 1864  and  1866,  from  wliichhe 
deducts  certain  expenses  incurred  in  saving  the  said  cotton  from  being 
buned,  hauling,  shipping,  etc.,  and  of  the  balance  he  allows  the  minor 
one-third,  from  which  he  deducts  a  bill  of  the  private  exx>en8es  of  the 
minor  and  hia  slaves,  leaving  a  balance  in  favor  of  the  tutor.  The  said 
John  Q.  Scott  having  just  become  of  age,  opposed  the  homologation  of 
the  account,  alleging  that  his  tutor  had  foiled  to  account  for  certain 
qwciflcally  described  movable  property  belokiging  to  him,  and  taken 
ekaige  of  by  said  tutor ;  and  that  without  authority  of  law  the  latter 
bd  formed  an  agricultural  partnership  between  them,  and  worked  the 
hud  of  both  with  an  equal  number  of  riaves,  stock,  implements,  etc., 
of  each,  with  which  a  much  larger  amount  of  cotton  had  been  made 
than  aet  out  in  the  account,  all  of  which  makes  his  said  tutor  indebted  t^ 
kim  in  the  aiun  of  over  $15,000,  for  which  he  asks  judgment  with  inter- 
est and  mortage. 

On  the  trial  of  the  opposition,  a  bill  of  exception  was  taken  to  the 
cmpetency  of  the  tutor  as  a  witness  in  his  own  behalf,  on  the  ground 
tbat  the  law  required  written  evidence  to  establish  the  correctness  of  a 
totox'a  account.  The  law  of  1868,  p.  269.  does  not  make  such  require- 
■oit,  but  permits  any  one  of  proper  understanding  to  be  a  witness  of 
my  covenant  or  foct  whatever  in  civil  matters,  with  the  exception  that 
ahnaband  and  wife  shall  not  testify  for  or  against  each  other,  and  it 
Ideals  all  laws  contrary  to  its  provisions.  The  tutor  was  a  competent 
^ritnesa ;  bnt  we  think  the  evidence  in  the  record  is  so  meagre  and  nn- 
wHrfaetory,  and  the  aoeomits  Hied  so  confhsed  and  imperfectly  ex- 
plained, ibmt  jnailee  to  both  parties  requires  the  cause  to  be  remanded 
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ids  SUJ^BEME  COTTiftT  6:1^  LdtJlStAKA, 

In  fh«  nutter  of  tli«  Tntontaip  of  the  ICinor,  Jolm  O.  Boott 


to  enable  them  to  show  liow  their  acooants  really  stand.  We  do  not 
think  the  general  8t.:t4n)u^iit  of  the  tutor,  that  ^'  items  which  are  enu- 
merated in  said  account,  which  go  to  make  up  the  aggregate  expenses 
of  said  $1942  ^,  swora  to  as  correct,**  makes  proof  of  the  TaiiouB  and 
unusual  items  of  said  account  of  expenses  for  saving,  rehaling,  hauling 
and  shipping  the  cotton.  On  the  theory  that  the  cotton  was  made  by 
and  belonged  to  a  partnership,  or  the  parties  Jointly,  or  adopted  by 
both  parties,  the  plantation  expenses  should  be  separated  ftom  the  in- 
cidental expenses,  and  after  deducting  the  former  from  the  proceeds  of 
the  crop,  the  proceeds  should  be  proportionately  divided,  and  the  indi* 
Tidual  or  private  personal  expenses  of  the  minor  deducted  from  his 
portion.  His  individual  property  which  jmssed  into  the  control  of  the 
tutor,  should  be  delivered  to  him  or  accounted  for. 

It  is  therefore  ordered  that  the  Judgment  appealed  from  be  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to  law.  The 
appellee  to  pay  costs  of  appeal. 


=» 


No.  2114..— State  of  Louisiaka  v.  Jambs  BsDDiNa. 

In  ft  erimlBAl  eaae,  not  oapftal,  wh«re  »  fine  above  three  hnndrad  doUan  Iim  not  1>e«n  1inpon<l 
ttae  appeal  will  be  dlamlned  for  want  of  jnriadlotton.    Ooostitotton,  art  ti. 

APPEAL  from  the  Sixth  Judicial  District  Court,  Parish  of  Livingston. 
MK$,  J.  Bolivar  JEdwardi,  District  Attorney,  for  the  State.  C.  I. 
Bradley f  for  defendant  and  appellant. 

Howe,  J.  In  this  case  the  defendant  was  prosecuted  for  larceny, 
found  guilty  by  the  Jury  *<  of  trespass/'  and  sentenced  '*  to  pay  a  fine  of 
twenty-five  dollars  and  costs,  or  ttv^enty-flve  days  in  the  common  jail 
6f  the  parish,"  and  has  appealed.  By  article  74  at  the  ConstitutioB, 
this  court  has  Jurisdiction  of  criminal  cases  on  questions  of  law  only, 
whenever  the  punishment  of  death  or  imprisonment  at  hard  labor,  or  a 
fine  exceeding  three  hundred  dollars,  is  actually  imposed. 

The  court  having  no  Jurisdiction,  it  is  ordered  and  adjudged  that  tlie 
appeal  be  dismissed  with  costs. 


No.  2120.— S1X.VEBNA0LB  &  Co.  V,  Mbs.  J.  Akk  Flukbb. 

A  general  denial  and  plea  to  the  merlte  admlti  the  capaortj  of  plaintUt 

Wbere  plalntUT  claima  in  a  repreeentatifo  oapaoltgr  created  by  law,  anoliaa  oontoff  or 

.  tor,  the  want  of  authority  mnat  be  ipedallj  pleaded  in  Umin*  UUi,  la  ocdn  to  pat  thepaity 
on  the  proof  of  hiM  oapadtgr. 
A  Torbal  promise  to  paj  a  pcomleeory  note  wffl  intermpt  praecriptlon. 

APPEAL  from  Fifth  District  Court,  Parish  of  East  Feliciana.    Pa$e^f 
J.    Keman  d  LyomB,  for  plaintiib  and  appellees.    Baee,  Fo9t$r  dk 
JBi.  T»  Mmriek  and  Ora$$  4  ffar^,  for  defendant  and  isppellant 
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Silvernagls  IE  do.  t.  Mrs.  J.  Ann  Hokar. 

Wtlt,  J.    Tliis  salt  is  based  upon  the  following  note,  to  wit : 

''$1636  50.  ''  Bastrop,  La.,  August  9, 1861. 

"  On  the  first  day  of  Jaaoary  next,  1862, 1  promise  to  pay  SilYema- 
1^  d&  Co.  or  bearer,  sixteen  hundred  and  thirty-six  and  fifty  one-hun* 
dredtha  dollars,  for  value  received,  with  eight  per  cent,  interest  from 
the  first  day  of  January  last  until  paid. 

(Signed)  '*  J.  ANN  FLUKER. 

"per  B.  K.  Flcker.'» 

The  petition  recites  that  Bei\)amin  Silvemagle  and  Edward  Starsney, 
who  appear  as  plaintiffs,  are  the  surviving  members  of  the  late  com- 
mercial firm  of  Silvemagle  &  Co.,  composed  of  themselves  and  Wolf 
Silvemagle,  deceased ;  the  widow  of  Wolf  Silvemagle,  Mrs.  Teresa 
Silvemagle,  also  apx>ear8  as  plaintiff  in  her  capacity  of  tutrix  of  Albert 
Silvemagle,  minor  heir  and  sole  heir  of  Wolf  Silvemagle,  deceased. 
They  claim  to  represent  the  late  firm  of  Silvemagle  &  Co.,  and  ask  for 
judgment  on  the  note. 

The  defendant  pleaded  the  general  denial ;  specially  denied  "  that  the 
plaintiff  is  administrator,  or  that  the  heirship  exists,  as  stated  in  the 
petition.*'  She  admitted  that  her  son,  B.  K.  Fluker,  resided  on  her 
plantation,  and  acted  as  manager  in  all  matters  appertaining  to  the 
'  same ;  that  he  was  authorised  to  order  supplies  for  the  plantation,  to 
pay  taxes,  overseer's  wages,  and  other  incidental  expenses,  and  to  draw 
orders  on  her  merchant  for  the  same,  but  that  he  hod  no  authority  be- 
yond this  to  bind  her  by  making  notes  in  her  name.  She  admitted  that 
since  the  death  of  her  son,  B.  K.  Fluker,  she  has  paid  such  orders, 
drafts,  etc.,  executed  by  him  within  the  scope  of  his  authority.  She 
gptaaliy  denied  that  she  was  Sn  any  manner  Indebted  to  plaintiffs  at 
the  time  the  note  sued  on  was  executed.  She  subsequently  amended 
her  answer,  and  pleaded  thtd  {description  of  five  years  in  bar  of  plain - 
tiffii'  action. 

There  was  judgment  in  favor  of  plaintiffs,  and  the  defendant  has 
appealed. 

The  evidence  is  sufficient  to  satisfy  us  that  the  note  was  signed  with 
Mrs.  Fluker's  authority,  or  at  least  she  ratified  the  act  of  her  agent,  B. 
K.  Flaker,  and  promised  to  pay  the  note  sued  on. 

The  defendant  seems  to  abandon  this  ppint,  it  not  being  urged  in  the 
brief. 

The  defense,  as  presented  in  the  brief,  is  first  a  denial  of  plaintiff's' 
representative  capacity;  second,  the  plea  of  prescription  <^  five  years. 

Jlrstf'The  defendant  contends  that  the  plaintiff  cannot  recover  with- 
out proof  of  the  representative  capacity  asserted  in  the  petition  when 
that  fact  is  sx)ecially  set  at  issue.  This  raises  the  question,  are  there 
proper  plaintiffs  to  this  suit  T  The  note  is  in  favor  of  Silvemagle  &> 
Co«  Are  all  the  partners  of  that  firm  made  party  plaintiffs  herein  f 
We  think  so.    Tho  two  surviving  partners  appear  as  plaintiffs,  and 
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they  join  with  tbem  the  widow  of  the  deceased  partner,  Wolf  Silver- 
nagle,  who  appears  as  tutrix  and  legal  lepresentatiTe  of  his  sneoefldon. 
It  is  true  no  letters  of  tutorship  or  other  evidence  of  her  fiduciary  ca- 
pacity was  adduced ;  but  the  defendant  fidled  to  put  her  capacity  at 
issue  by  dilatory  exception  before  the  joinder  of  issue.    12  L.  618. 

The  capacity  of  Mrs.  Silyemagle  was  yirtuaUy  admitted  by  d^end- 
ant*s  general  denial  and  pleading  to  the  merits,  19  L.  404.  In  the  case 
of  Parker  et  al.,  executors  v.  Moore  et  al.,  2  A  1017,  this  court  said 
''  the  rule  is  well  settled  that  when  the  plaintiff  claims  in  a  representa- 
tive capacity  created  by  law,  such  as  curator  or  executor,  the  want  of 
authority  to  maintain  the  action  must  be  specially  pleaded  in  Umine  UHsp 
in  order  to  put  the  party  on  the  proof  of  his  capacity.  The  answer  <if 
the  defendants  wa^  an  admission  of  the  capacity  of  the  plaintiils  which 
precluded  them  from  contesting  it  at  any  subsequent  stage  of  the 
cause."  We  have,  then,  the  two  surviving  partners  as  plaintiffis,  and 
also  the  widow  representing  the  succession  of  the  deceased  partner 
in  her  capacity  of  tutrix.  We  think  this  complies  with  the  law  which 
requires,  "  when  the  obligation  is  in  favor  of  a  firm,  that  all  the  part- 
ners must  join  in  the  action  to  enforce  its  i>erformance.^  4  A.  179 ; 
3L.357;  7  L.  196. 

The  surviving  partners  had  the  right  to  institute  this  suit  by  joining 
with  them  Mrs.  Silvemagle,  the  tutrix  and  legal  representative  of  the 
deceased  partner.    9  It.  150. 

In  the  case  of  Cutler  v.  Cochran,  13  L.  485,  this  court  said :  '*  On 
the  dissolution  of  a  partnership  by  the  death  of  a  partner,  the  survivor 
cannot  sue  without  joining  the  representatives  of  the  deceased  one;'' 

We  do  not  think  there  is  want  of  proper  plaintiffo  to  this  suit,  be* 
cause  there  is  no  proof  in  the  record  to  sustain  the  averment  that  Ben- 
jamin Silvemagle  and  Edward  Starsney,  the  two  surviving  partners,  are 
the  duly  appointed  liquidators  of  the  partnership  effects.  If  they  had 
sued  alone  without  joining  the  legal  representative  of  the  deceased 
partner,  they  would  have  been  compelled  to  establish  their  authority 
to  sue  on  the  note.  Proof  of  that  allegation  is  quite  immaterial  where 
the  surviving  partners  and  the  representative  of  the  deceased  partner 
have  joined  in  the  suit.    9  B.  150. 

iS^pond— The  plea  of  prescription  is  not  well  taken.  There  is  suffi- 
dent  evidence  in  the  record  to  satisfy  us  that  prescription  was  inter- 
rupted before  five  years  had  elapsed  from  the  maturity  of  the  note. 

The  witness  Brigham  testifies  that  he  called  to  see  the  defendant  in 
relation  to  this  claiin;  **that  she  recogniied  the  note  as  just  and  owin^ 
by  her,  and  also  recognized  the  authority  of  B.  K.  Fluker  to  contract 
the  debt."  He  also  states  that  ''she  said  she  could  not  pay  it  then, 
and  asked  that  we  would  give  her  all  the  indulgence  in  our  power, 
.inx>mising  to  pay  the  same  as  soonus  as  she  could.  This  was  sometime 
during  the  year  1806."        •       •       •       •       •       •♦♦ 
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The  teituiiony  of  this  witness  is  clear  and  anambignons.  The  de« 
fendant  recognised  the  note  and  promised  to  pay  it,  before  the  pre- 
scription of  five  years  accrued. 

It  is  therelore  ordered  that  the  judgment  appealed  from  be  alBimed 
witheosto. 

Miearing  refused* 


Xo.  2096« — ^Mrs.  M.  A.  Boddt,  Administratrix,  v.  T.  C.  8.  BoBUvrsov 

and  H.  Edwards. 

man  fba  plcaof  pracriptlon  it  filed  for  iJie  first  time  in  the  appellBte  oonri  and  the  reeord 
JMkmem  a  itele  of  laoli  which,  if  tme,  would  defeat  the  plea,  the  caee  will  be  remaadad  tot 
'  of  adnMliis  pioof  of  the  intermption  of  pnaortptloiL 


APPEAL  from  the  Sixth  District  Court,  parish  of  St.  Helena.    EIU9, 
J,    c/os.  A.  WUliams,  for  appellant.    Ru9sell  db  Wright^  for  ap- 
pellees. 

Wtlt,  J.  Defendants  have  appealed  from  a  judgment  by  default 
Blade  final  against  them  in  this  suit,  which  is  based  upon  their  promis- 
•oiy  note  dated  January  3, 1855,  and  due  January  3, 1857.  This  suit 
was  institated  in  September,  1866. 

They  plead  in  this  court  the  prescription  of  five  yearsin  lieu  of  plain* 
tiff's  action. 

There  is  no  evidence  in  the  record  that  the  defendants  ever  re- 
nounced prescription,  nor  does  it  appear  that  the  same  was  ever  Inter- 
nqpted  by  any  act  on  their  part. 

It  is  true  there  appears  an  endorsement  of  a  credit  on  the  note 
dgned  by  W.  H.  Day,  on  the  fourteenth  of  January,  1860,  and  another 
credit  endorsed  thereon  October  2, 1865,  which  is  not  signed  by  any 
one.  We  do  not  think  that  these  endorsements  of  credits  which  are 
not  signed  by  the  defendants  establish  an  interruption  of  prescription. 

As  ibe  judgment  allows  these  credits,  which  if  fnUy  established, 
would  inteimpt  prescription,  and  as  the»plea  of  prescription  is  set  tep 
toK  the  first  time  in  this  court,  we  think  that  justice  requires  that  this 
case  dumfd  be  remanded. 

It  is  thcicfore  ordered  that  the  judgment  appealed  from  be  avoided 
andsrandlcA,  and  it  is  now  ordered  that  tMs  case  be  remanded  lor  aew 
trial,  aflft  that  appellee  pay  costs  of  this  appeaL 
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Frederldk  Fiink«,  Admtnitlntor,  t.  Jmiim  MoYajr,  Tutor. 


No.  2084. — ^Frederick  Funke,  Administrator,  v.  James  McVay,  Tutor. 

An  otdet  for  %  mtpeiislTe  and  derohitiTO  appMl  may  b«  grantad  by  the  Judge  a  quo,  eepentolar. 
or  both,  in  one  order,  and  the  appellant  maj  in  hit  discretion  avail  himaelf  of  the  benefit 
of  either  order  by  giTlng  the  required  bond  vithin  the  time  preicrfbed  by  law. 

Wheraa  promiasozy  note  ia  prescribed  on  its  fMs  and  no  intermption  is  shown,  the  plea  wffl  be 
maintained. 

APPEAL  from  Fifth  District  Court,  parish  of  East  Baton  Bouge, 
Fosej/f  J.    Favrot  4t  Lamon^  for  appellee.    B.  TT.  Knickerbocker 
and  J..  8.  Herronj  for  appellant. 
WxxT,  J.    Plaintiff  has  moved  to  dismiss  this  appeal : 

1.  Because  the  district  judge  having  granted  a  suspensive  appeal  on 
the  sixteenth  of  November,  1868,  was  without  authority  to  grant  this 
devolutive  appeal  on  the  ninth  day  of  December,  thereafter. 

2.  Because  the  order  for  devolutive  appeal  does  not  state  when  and 
where  the  appeal  is  returnable. 

Both  orders  for  appeal  were  granted  in  open  court  within  a  few  days 
after  the  judgment  was  rendered.  The  order  for  suspensive  appeal  was 
not  acted  upon  by  the  defendant,  no  bond  having  been  given  in  con- 
formity therewith. 

The  mere  existence  of  this  order  did  not,  in  our  opinion,  deprive  the 
judge,  a  qw),  oi  authority  to  grant  an  order  for  a  devolutive  appeal. 
A  suspensive  and  devolutive  appeal  may  be  granted  in  separate  orders 
OB  well  as  in  the  same  order ;  and  the  party  obtaining  the  orders  may 
perfect  the  appeal  by  giving  the  bond  required  for  a  suspensive  or  a  de- 
volutive appeal,  just  as  he  pleases. 

It  was  the  duty  of  the  District  Judge  to  fix  the  return  day,  C.  P.  574; 
but  it  does  not  appear  that  this  defect  in  the  order  is  imputable  to  ap- 
pellant. He  has  brought  up  the  transcript  and  filed  it  at  the  first  term 
fixed  for  trial  of  cases  from  that  district,  after  the  rendition  of  tlie 
judgment. 

The  sixteenth  section  of  the  act  approved  March  13, 1866,  provides, 
<<  that  no  appeal  to  the  Supreme  Court  shall  be  dismissed  on  account  of 
any  defect,  error  or  irregularity  of  the  petition,  order  of  appeal,  or  in 
the  certificate  of  the  clerk  or  judge,  or  in  tlie  citation  of  appeal  or  ser- 
vice thereof,  or  because  the  appeal  was  not  made  returnable  at  the 
next  term  of  the  Supreme  Court,  whenever  it  shall  not  appear  that  sqch 
defect,  error,  or  irregularity  is  imputed  to  appellant."  •  •  ^  Acta 
of  1866,  p.  154. 

The  motion  to  dismiss  this  appeal  is  therefore  overruled. 

The  defendant  has  appealed  from  a  judgment  rendered  i^gainst  him, 
which  is  based  upon  a  promissory  note  due  January  1 ,  1862.  The  defense 
is  the  plea  of  prescription  of  five  years.  Citation  was  served  on  the  fifth 
of  January,  1867,  more  than  five  years  after  the  maturity  of  the  note. 
There  is  no  evidence  of  interruption  or  renunciation  of  prescription. 
The  plea  was  well  taken.    C.  C.  3505. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed,  and  it  is  now  ordered  tiiat  there  be  judgment  in  &vor  of 
defisiidanty  dismissing  this  suit  at  plaintiff's  costs. 


NEW  ORLEANS,  MARCH,  18d0.  J98 


8.  OocmHb  t.  a.  B.  Wonutck  aod  D.  W.  Thompson. 


No.  2129.— S,  GossELiN  v.  A.  B,  Womack  and  D,  W.  Thompson. 

Ai  Ktlca  viU  not  He  to  enforce  ft  eontrmct,  tho  oonaiderfttlon  of  wbloh  U  shown  to  be  the  pviDe 
9t  the  isle  of  slftTei,  nor  nill  ftnacdou  Ue  to  compel  the  vendor  to  retain  tlie  portioa  of  the 
prke  ptid  before  enuuiclpetian.    WaiAirz44|ht «.  Bridget,  19  An.  S3A. 

APPEAL  from  the  Sixth  Jadicial  District  Coart,  paridi  of  St.  Tlelena, 
EUiSj  J.  WiUon^  for  plaintiff  and  appellee.  PtpHii  d;  Hunter ^  for 
dflfeDdants  and  apx>ellant8. 

Howell,  J.  This  suit  i3  brought  on  a  yrritten  obligation,  dated 
Deeember  2, 16G5,  to  pay  two  thousand  four  hundred  pounds  of  ginneil 
eotton  or  9960,  with  eight  per  ecut.  interest.  Tlie  defense  is.  that  said 
hnfrnment  was  given  in  part  payment  of  certain  slaves  sold  on  third 
of  Bhich,  1865,  by  plaintiff  t4)  the  defendant,  A.  B.  Woninck,  who  claims 
ia  rccoDTentiou  the  retuini  of  two  thousand  five  hundred  and  foity- 
seren  poonds  of  cotton  given  by  him  in  part  execution  of  said  contract 
flf  Ilk,  or  it^  market  value. 

Tbecanse  was  twice  tried  before  a  jury,  who  found  a  verdict  each  time 
igsmst  both  parties,  and  the  defendant  Woniack  has  appealed  from  a 
jfidgment  on  the  second  verdict.  He  contends  that  under  the  authority 
of  iha  ease  of  Finn  r.  Carr,  19  A.  106,  he  is  entitled  to  recover  back 
tiio  portion  of  tlie  price  paid  on  a  void  contract. 

We  condder  that  case  overruled  by  the  subsequent  cose  of  Wain- 
wri^t  V.  Bridges,  19  A.  234,  and  the  now  well  established  jurispru- 
dace  of  this  State,  under  which  neither  party  to  such  contracts  can 
neeestfally  invoke  the  aid  of  the  courts.  The  fact  that  the  transaction 
oeeoned  after  emancipation  can  avail  the  vendee  no  more  than  the 
Tendor.    Both  are  equally  implicated  in  the  wrong. 

Judgment  affirmed  with  costs. 


Kol  2000^— In  the  matter  oi  Chbistophb  Docteur— Mathias  Schu- 
■BET,  Assignee  v.  Mas.  M.  A.  Tambourt  and  her  Husband. 

iitfpml  ftom,  a  Judgment  ftnnnlllng  »  ■ehrare  made  under  e  writ  of )!.  fa.  will  be  dlsmieeed 
eieie  tte  record  doei  not  ehow  Uiet  the  vslne  of  the  rights  seized  is  Abore  Are  hundred 


APPEAL  from  the  Second  District  Court  of  New  Orleans,  Duvigneandf 
J.    John  B.  TuUif,  for  assignee  and  appellant.    Ctjfprien  Du/our^ 

for  appellees. 

TiUAFBRROy  J*  This  case  is  before  us  upon  on  appeal  firom  a  judg- 
■nt  annulling  a  seisuie  under  »  writ  of  fi.  fa.  We  find  nothing  in 
tke  leeozd  showing  the  value  of  the  rights  seized,  nor  anything  author- 
Mil  thia  court  to  take  jmiadjotion  of  the  matter. 

11  is  thentoe  ^^Medy  o^^udged  and  decreed  that  this  appeal  be 
dkoiisaed  at  appellants  costs. 
25 
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No.  1659.— William  Pratt  v.  L.  B.  Dbaughon. 

WhtM  the  eridenoe  Imtw  It  in  doabt  whether  the  ptrtlee  engiged  in  cotton  tnaaactioiiB  da. 
riof  the  late  war  did  not  fall  within  the  prohibittoBS  of  trade  and  intoreonne  placed  on 
dtiaena  hj  the  United  Statea,  the  caae  will  be  remanded  to  glTe  both  paxtiea  an  opportanity 
of  offering  eyldence  on  the  point 

APPEAL  from  the  Sixth  Difitrict  Court,  pariah  of  St.  Helena.    EIU$, 
J.    J.  E.  WiUim,  for  plaintiff  and  appellee.    T.  O.  W.  ElliSy  for 
defendant  and  appellant. 

Howell,  J.    This  is  an  action  for  the  delivery  or  the  valae  of  seTen 
bales  of  cotton  of  the  weight  of  three  thousand  three  hundred  and 
twenty-fiye  pounds,  balance  of  fifteen  bales  alleged  to  have  been  do* 
posited  on  twenty-ninth  December,  1863,  by  plaintiff|  a  resident  of  tiie 
parish  of  East  Baton  Bouge,  with  defendant^  a  resident  of  the  parish  of 
St.  Helena,  and  also  for  a  balance  of  an  account  for  goods  and  merchan* 
disc  sold  by  plaintiff  to  defendant  from  NoTember  19,,  1863  to  January 
28, 1865.    The  defense  is  a  general  and  special  denial,  and  the  allega- 
tion that  as  agent  of  plaintiff,  the  defendant  was  engaged  to  purchase 
for  and  deliver  cotton  to  the  former  at  his  resldenoe,  who  furnished  the 
ftmds  and  was  to  allow  defendant  one-half  the  net  profits  as  well  as 
pay  him  for  his  services,  which  were  worth  $600,  and  the  half  profits 
of  the  cotton  already  sold  amount  to  (551  95,  whidi|  with  other  items 
for  services,  he  claims  in  reconvention. 

Judgment  was  rendered  in  feivor  of  plaintiff  for  seven  bales  weighing 
two  thousand  eight  hundred  and  fifty  pounds,  or  their  value,  fixed  at 
$855,  and  for  $112  75,  with  interest  from  twenty-eighth  January,  1865, 
recogninng  and  allowing  defendant's  right  to  one-half  of  the  profits,  if 
any,  on  the  eight  bales  delivered  and  r^ecting  the  rcconventional 
demand,  from  which  defendant  appealed. 

Our  attention  is  called  to  the  bill  of  exception  taken  to  the  refusal  oi 
tlie  District  Judge  to  order  the  plaintiff  to  answer  an  interrogatory,  as 
to  whether  he  had  during  the  war  taken  an  oath  of  allegiance  to  the 
United  States,  the  object  being  to  prove  that  he  was  a  citizen  of  the 
United  States,  tlien  at  war  with  the  Confederate  States,  of  which  de- 
fendant was  at  the  time  a  citizen  and  had  been  a  soldier.  The  court 
did  not  err.  The  fact  was  totally  Irrelevant  to  the  issue,  and  the  object 
one  which  a  court  could  not  entertain  as  between  citizens. 

But  the  evidence  in  the  record  has  raised  a  very  strong  presumption 
that  the  intercourse  and  dealings  between  the  XMUties  were  prohibited 
by  acts  of  Congress  and  proclamations  of  the  President  o£  the  United 
States,  and  we  feel  it  our  duty  to  reverse  the  judgment  and  remand  the 
cause,  to  enable  the  parties  to  remore  any  doubt  on  thia  point,  and  to 
establish  the  weight  and  value  of  the  cotton,  if  plaintiff  is  entitled  to  it, 
and  to  settle  the  compensation  of  defendant,  if  any,  under  the  pleadings. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  the  cause  remanded  to  be  proceeded  in  according  to  law.  PlaJutiff 
to  pay  costs  of  appeaL 
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Ko.  2097.— Susan  V.  Harrell,  Tatrix,  v.  Gideok  White. 

AfBtalpniniM  to  ]»j  ft  praudmorj  note  befort  praicription  bM  sceraod.  not  dastod  whea 
tatenfitcd  nftctoftDd  aittctoft.  wiU  dofMitho  plM  of  pzMcription. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
dana.  Poiey,  J.  Kernan  dt  Lyoni,  for  plaintiff  and  appeUee.  F. 
Hatdatt/j  for  defendant  and  appellant. 

Howe,  J.  The  defendant  has  appealed  from  a  judgment  upon  a 
proDUMory  note  due  January  5,  1861,  founded  on  citation  served  Sep- 
tember 16y  1867.    The  piescription  of  five  years  was  pleaded. 

Itxras  proved  on  behalf  of  plaintiff  that  in  October  or  November, 
1865,  the  defendant  verbally  acknowledged  the  validity  of  the  note  and 
promised  to  pay  it.  Prescription,  not  having  then  accrued,  could 
be  and  was  thus  interrupted.  There  is  no  question  of  renunciation  in 
tbeease. 

The  defendant  being  interrogated  on  facts  and  articles  as  to  his 
adnowledgment  of  the  debt,  replied  that  he  had  '*  no  recollection  of 
erer  haTing  promised  to  pay  the  same,*'  but  he  did  not  deny  the 
tdmowledgment. 

It  18  therefore  ordered  and  adjudged  that  the  judgment  appealed  from 
be  affirmed  with  costs. 


No.  2146.— H.  B.  Chase  r.  Eliza  McCat,  et  al. 

idcnUflDwliidi  tciniowlodtift t»  indobUdPMi  to tho Imtr, but declftwi that ttto giir<n >■  — 
extm  portion  and  not  to  be  aeeonntod  te  ftt  tlM  pvtftfon  of  the  donor**  eolfto^  it  prftra^ 
tobe  fttodulent.    CO.  1976. 

ijadgment  creditor  cm  hsve  a  dcmation  intervivot  made  by  hit  debtor  in  fraud  of  hit  rights 
availed,  and  have  the  property  donated  made  Vable  for  hit  deb^  x»rotidedthe  donor  fldl  to 
dkOTothtr  inunovable  iMruyeilj,  nalmeombered,  to  an  amount  toAdont  to  poj  the  dtbt. 

APPEAL  from  the  Fifth  District  Court,  parish  of  East  Feliciana, 
^ote^f  J.  Keman  d  Lyons,  for  plaintiff  and  appellee.  MeVea  d 
SfoteTj  for  defendants  and  appellants. 

Howell,  J.  This  is  an  action  to  annul  a  donation  of  certain  im- 
Bunrable  property  in  the  town  of  Clinton,  Louisiana,  made  by  a  mother 
to  ber  daughter  in  consideration  of  her  affection  for  and  indebtedness 
to  the  donee,  and  to  subject  said  property  to  the  judicial  mortgage 
(fphintiir. 

The  eyidence  shows  that  ploiutiff' s  claim  existed  prior  to  the  date  of 
tbe  net  of  donation,  and  that  upon  issuing  an  execution  on  his  judg- 
ment, obtained  shortly  after  said  date,  no  property,  in  the  name  of  the 
jv^nent  debtor,  could  be  found  and  the  execution  was  returned  unsat* 
iiSed.  We  consider  the  act  in  question  to  be  a  gratuitous  donation, 
Botwi&atanding  the  recital  of  indebtedness  therein,  as  it  does  not 


i^ 
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profess  to  extinguish  any  part  thereof  but  declares  the  donation  to  be 
an  extra  portion  and  not  to  be  accounted  for  at  the  jMKrtition  of  the 
donor's  estate. 

As  such  it  is  presumed  to  be  fraudulenty  C.  C.  1975,  and  it  wtaa  in- 
cumbent on  the  defendants  and  appellants  to  show  that  the  dcaior  had 
Buffcient  property,  at  least;  to  satisfy  plaintiff's  demand. 

Judgment  a£Elrmed« 
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No.  2088.— G.  Klsikpeter,  Administrator,  v.  A.  Habrigak,  et  al. 

A  traiufer,  in  wilUng,  of  real  estate  is  hqU  aa  a  Mle  it  the  act  dpea  ooi  show  Ika*  a  piiea  fe«i 

been  fixed  and  agreed  upon.    The  price  is  essential  to  tbe  contract  of  sale.    0.  C 1767. 
A  flied  price  is  of  the  essence  of  the  contract  of  daHon  m  payment    10  L.  Id. 

A  PPEAL  fi>om  the  Fifth  District  Court  parish  of  East  Baton  Boq^e, 
ilL  Foiey,  J.  Fuqua  &  CaUiham^  for  appellant  £•  TT.  Emekerhoekerp 
for  appellee. 

Howell,  J.  Plaintiff,  as  Administrator  of  tbe  succession  of  John 
Rleinpeter,  deceased,  instituted  a  possessory  action  on  the  fifteenth  of 
January,  1868,  against  the  defendants  to  be  quieted  in  the  posseanon 
of  a  certain  tract  of  land  in  East  Baton  Bouge,  containing  i^bout  two 
hundred  and  fifty  acres  upon  which  he  alleges  they  had  entered  aboat 
the  first  January  Inst.,  1868,  and  commenced  cutting  timber  and  erect- 
ing buildings,  and  he  prayed  for  an  iigunction  and  damages.  The  de- 
fense set  up  title  in  Nancy  Trim,  one  of  the  defendants,  to  fifly  aorea 
of  land  on  the  rear  of  said  tract,  by  purchase  under  private  signature 
on  the  thirty-first  of  December,  1866,  &om  said  John  Kleiopeter,  firther 
of  plaintiff,  for  the  price  of  five  hundred  dollars,  agreed  on  between 
tiie  parties  and  due  her  for  services,  but  which  was  omitted  throu^b^ 
error  from  said  act  of  sale,  and  die  pray^  that  the  ii^uiictieu  be  die- 
solved,  and  she  be  deemed  the  owner  of  said  land*   * 

By  consent,  the  suit  was  tried  as  a  petitory  action,  and  judgment 
liaving  been  rendered  in  favor  of  defendant,  Nancy  Trim,  the  piatetiff 
appealed. 

The  instrument  in  question  is  in  the  following  words : 

'*  Know  all  men,  that  I  have  this  day  sold  to  Nancy  Trim,  my  eolcaed  - 
servant,  and  a  good  and  faithAil  one  she  has  proved  to  me.  I  gave  her 
her  freedom  about  ten  years  ago,  yet  she  holds  faat,  and  watches  and 
cares  for  me  in  the  most  tender  manner,  and  for  her  good  coediMiy  I 
have  this  day  sold  her  Mty  acres  of  land  in  the  rear  of  my  plaatatjew. 
Said  land  is  bounded  on  the  northeast  by  Mr.  Mcintosh's  land,  on  the 
east  by  Mrs.  Smith's  farm,  and  on  the  northwest  by  Mr.  EdmoiistoeTe 
farm.  Said  land  is  sold  to  her  as  &  recompense  as  a  payment  for  h^^ 
services  to  me,  as  I  have  paid  her  nothing  for  a  number  of  yeavs  peat. 
In  witness  whereof  I  have  vet  my  hand  and  seal  tbia  thir^-totde|r  Of 
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Deeember,  in  the  year  of  onr  Lord  one  thonsaDd  eight  hundred  and 

sixty-ox. 

his 
(Signed)  ';JOHK    ^     KLEINPETER. 

mark. 

"  Witnesses :    A.  S.  Akooin,  A-  W.  Portunb." 

On  the  sixth  of  January,  18(7,  it  was  proven  by  said  witnesses  be- 
fore and  recorded  by  the  parish  Seeorder.  It  is  contended  that  this  is 
not  a  sale,  for  want  of  a  price. 

'*  Three  eirenmstances  eonenr  to  the  perfection  of  the  contract,  to 
wit :  the  thing  sold,  the  price  and  the  consent.  The  price  of  the  sale* 
most  be  certain ;  that  is  to  say,.llxed  and  determined  by  the  parties. 

**  It  ought  to  consist  of  a  sum  of  money,  otherwise  it  would  be  con- 
iidcfcd  ad  an  exchange. 

**  The  price,  however,  may  be  left  to  the  arbitration  of  a  jbhird  person ; 
bat  if  such  person  cannot,  er  be  nnwilMng  to  make  the  estimation, 
tbere  exists  no  sale.*'    C.  C.  arts.  2414,  2439. 

'*  A  price  is  essential  to  a  contract  of  sale ;  if  there  be.  none,  it  lA 
rithcr  BO  eeatraet,  or  if  the  eonaideEation  be  otiier  pn^rty,  it  is  an 
eldttngo.*'    C.  C.  1757. 

The  only  reference  in  the  act  to  a  consideration  is  ''for  her 
good  eondoct  I  have  this  day  sold,'*  and  ''said  land  is  sold  to  her 
as  a  recompense,  as  a  payment  for  her  services  to  me,  as  I  have 
paiil  her  nothing  fbr  a  number  of  years  past.''  Harrigan,  the  only 
witness  who  testifies  to  the  value  of  the  services,  says  he  thinks 
from  what  he  saw  they  were  worth  from  one  hundred  and  fifty 
to  two  hundred  dollars  a  year.  lie, was  on  the  place  spmething 
over  a  year  before  the  death  of  John  Kleiupeter,  and  was  fre« 
qwntly  there  from  the  fall  of  1864,  to  May,  1865,  previous.  His 
testimony  does  not  fix  a  pmeo  as  agreed  upon,  or  determined  by  the 
(Artiea.  The  court  would  have  to  fix  the  price  by  assuming  the  time 
for  wliich  the  services  were  unpaid,  and  adopting  an  alternative  or  un- 
detenninato  sum  fbr  their  value.  There  is  nothing  from  which  we  may 
lafely  infer  that  a  price  \tiiA  agreed  up<m.  The  cose  of  Hellnin  v. 
Minor,  12  An.  1:^,  U  not  a  parallel  one.  There  the  act  was  made  to 
conform  to  the  instructions  of  the  Department  at  Washington,  where  it 
was  to  produce  its  principal  eifect,  and  the  court  inferred  from  the  Ian- ' 
gnage  used  *'  for  value  received,''  that  the  price  was  agreed  upon  and 
paid,  or  its  equivalent  given  in  exchange.  Here  the  language  used 
does  not  warrant  such  inference.  No  price  nor  value  is  given  to  the 
land  or  sMTiees. 

The  act,  therefore,  is  not  one  of  sale.  Nor  is  it  a  daiion  em  paymeniy 
la  wUWi  a  fixed  price  is  idso  of  the  essence  of  the  contract.  C.  C.  2625, 
SflE)9;  19  L.  IM.  And,  besides,  m  attempt  at  obtaining  possession 
•seme  to  have  been  made  by  the  defendant  ibr  twelve  montiis  or  niom 
after  tiie  date  of  the  act,  and  it  appears  that  during  that  time  the  whole 
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plantation  -was  in  the  possession  of  administrator.  The  registry  of  the 
act  seems  to  have  been  made  after  the  death  of  John  Kleinpeter,  the 
alleged  vendor,  and  cannot  havQ  the  effect  against  his  succession  as  a 
public  act  executed  by  him,  as  to  delivery,  another  essential  in  a  con- 
tract of  dation  en  payment  It  is  not  pretended  that  it  is  an  exchange 
or  donation  intervivot. 

We  must  conclude  that  the  act  before  us  is  evidence  of  no  contract 
known  to  our  law. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiff,  as  administrator  of  the  succession  of  John  Klein- 
peter,  deceased,  be  decreed  to  be  the  owner  of  the  tract  of  fifty  acres 
of  land  described  in  the  answer  of  and  claimed  by  defendant,  Nancy 
Trim,  with  costs  in  both  courts. 


No.  2126.— J.  G.  D'Armand  v.  The  Sheriff,  et  aU. 

A  third  party  cannot  hold  pereonal  properly  againct  a  eeising  creditor  if  he  haa  pennltted  the 
property  pnrchaaed  to  remain  in  the  poaeeseion  of  the  aeised  debtor. 

Where  pereonal  property  haa  been  iold  aa  daaetfbed  In  a  written  notarial  aet.  and  the  porchwir 
haa  a  written  order  from  the  Tender  to  take  poiieieion,  anoh  order  moat  identtiy  the  prop- 
erty conreyed  in  order  to  conatltnte  a  deliTcry. 

APPEAL  from  the  Fifth  District  Court,  parish  of  East  Feliciana. 
Foeey,  J.   Kernan  d  Lyons^  for  plaintiff  and  appellee.   L,  M.  Ftp- 
kin  and  8.  E.  Hunter^  for  defendants  and  appellants. 

Howell,  J.  By  virtue  of  several  writs  of  ^.  fa.  against  0.  W. 
Fluker,  the  Sheriff  of  the  parish  of  East  Feliciana,  seized  on  the  first 
of  February,  1867,  six  mules,  two  horses,  one  four  mule  wagon  and 
harness,  and  one  family  carriage  and  harness,  as  the  property  and  in 
the  iK)ssession  of  said  Fluker,  and  appointed  him  custodian 'thereof. 
On  the  twenty-seventh  of  the  same  month,  J.  G.  D'Armand,  the  broth- 
er-in-law of  Fluker,  enjoined  the  sale  of  said  property,  claiming  to  be  « 
owner  thereof  by  an  authentic  act  of  sale  on  the  fourth  of  January, 
proceeding  from  Fluker  to  himself. 

The  defense  is  that  said  sale  is  simulated  and  made  by  said  Fluker 
to  defraud  the  creditors  of  said  Fluker,  who  is  insolvent. 

The  case  was  tried  before  a  jury,  who  found  a  verdict  in  favor  of  the 
plaintiff,  and  from  a  judgment  thereon,  after  a  fhiitless  attempt  to  ob- 
tain a  new  trial,  the  defendants  have  appealed. 

Admitting  that  the  contract  of  sale  was  real  and  the  price  actually 
paid,  there  was  no  delivery  before  the  seizure.  The  sale  was  made  in  the 
town  of  Clinton,  of  all  the  judgment  debtor's  property,  and  which  was 
then  on  the  '^  Pond  place,"  occupied  by  him  and  his  &niily.  The  de- 
livery is  claimed  to  have  been  effected  by  the  vendor  handing  to  his 
wife,  on  his  return  home  that  day,  the  following  instrument : 

'*  Clintok,  La.,  January  4, 1867. 

'*  Mrs.  £•  J.  Fluker  is  hereby  authorized  to  take  in  charge  the  mules, 

forage,  and  plantation  implements,  and  use  for  the  purpose  of  making 

a  crop* 

"  J.  G.  D'ARMAND.'' 
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This  does  not  identify  the  property  as  described  in  the  notarial  act 
of  sale^  which  consisted  of  a  carriage  and  harness,  400  bushels  of  com, 
6000  poands  of  fodder,  3000  pounds  of  hay,  ten  cows  and  calves,  three 
bead  dry  cattle,  ten  head  of  Iiogs,  six  mules,  two  horses,  one  wagon, 
one  lot  of  gear,  one  lot  of  plows,  one  lot  of  ]iarness  and  five  head  of 
«heep,  at  specific  prices,  ouiountiug  in  the  aggregate  to  t2120«  Nor 
does  it  show  tliat  the  property  seized  was  the  property  which  the  wife 
was  authorized  to  take  in  charge,  even  conceding,  which  we  do  not 
propose  to  do,  that  the  wife,  not  separate  in  property,  could  thus  re- 
ceivte  the  delivery  for  a  third  person  of  tlie  property  sold  by  her  hus- 
band. 

It  is  therefore  ordered  tiiat  the  judgment  appealed  from  be  reversed 
and  that  there  be  judgment  in  favor  of  the  defendants,  dissolving  the 
iiganction  herein,  and  condemning  plaintiff  and  his  surety  to  pay  de- 
fendants one  hundred  and  fifty  dollars  damages  and  costs  in  both 
oonrts. 

Rehearing  refused. 


Xo.  2101. — Julius  Arexsteik  v.  E.  J.  Weber,  Sheriff^  and  Theodore 

Briere. 

A  ZMsMct  C  urt  ia  eompeteiA  to  issoe  an  injunction  agminat  a  aeisore  made  bj  tha  Sheriff  onder 
a  aja.  or  order  of  aale  iaaaed  flrom  another  pariah  of  the  State,  and  to  try  the  iaraaa  raiaed  hj 
the  ta^nnction.    6  An.  641;  IG  An.  110. 

The  qaeetkm  of  aimolation  doea  not  arlae  in  a  anlt  by  ii^anetion  between  the  aeiainf  creditor 
and  a  third  opponent  who  daima  the  propertj,  nnleaa  the  aeistng  creditor  ahowa  that  ha 
or  faaa  eold  it. 


APPEAL  Irom  the  Seventh  Judicial  District  Court,  parish  of  West 
Feliciana.     MiUer,  J.     Wickliffe  ds  Fisher^  for  appellee,  CoUin9  db 
Leake,  for  appellants. 

HowE^  J.  The  plaintiff  enjoined  the  sale  of  certain  merchandise,  of 
which  he  claimed  to  be  owner,  and  which  had  been  seized  by  the 
defendant,  Weber,  Sheriff  of  West  Feliciana,  under  a  writ  oi  fieri  faeUUy 
issued  out  of  the  Sixth  District  Court  of  New  Orleans  in  the  case  of 
Thecdore  Briere  v.  Joseph  Arenstein. 

The  defendants  appeared  and  moved  to  dissolve  the  ii^lunction  on 
the  grounds,  that  the  court  had  no  jurisdiction  over  the  writ  eigoined, 
the  judgment  having  been  rendered  in  the  Sixth  District  Court  of  New 
Oileans;  that  no  manifest  ii^jnry  would  or  could  arise  by  the  court 
refusing  to  entertain  jurisdiction,  that  the  affidavit  was  insufficient, 
sad  that  the  bond  was  a  nullity  for  want  of  United  States  internal 
revenue  stamps.  The  court  refused  to  dissolve  the  iigunction,  and,  as 
we  think,  correctly. 

The  affidavit  appears  to  be  in  form,  and  no  stamps  are  by  law  required 
on  iigunction  bonds.    As  to  the  power  of  the  court  to  eigoin  a  writ 
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^  iBsning  from  the  parish  of  OrleanSi  the  quefltion  seems  to  have  heen 
settled  in  the  afiirmatiYe  by  a  series  of  de-cisions  extending  oyer  a 
period  of  about  forty  years.  8  M.  61;  4  U.  S.  388;  2  A.  323;  Id.  492;  4 
A.  84;  5  A.  644;  16  A.  110. 

The  defendants  answered  by  a  general  denial,  a  special  denial  that 
the  goods  seized  were  the  property  of  plaintiff,  and  an  averment  that  if 
any  sale  of  the  goods  was  ever  made  by  Joseph  to  Julius  Arenstein  it  was 
simulated  and  fraudulent,  and  unaccompanied  by  delivery.  The  case 
having  been  tried  uxK>n  its  merits,  judgment  was  rendered  in  favor  of 
plaintiff,  perpetuating  the  iigunction  with  fifty  dollars  damages. 

The  plaintiff  established  his  property  in  the  goods,  and  as  it  does  not 
appear  that  Joseph  Arenstein  ever  owned  or  sold  them  the  question  of 
simulation  is  not  in  the  case.  We  see  no  reason  to  disturb  the 
judgment. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  be  affirmed  with  costs. 

Beheaiing  refused. 


No.  1138.— M.  Fbibdhank  &  Co. «.  E.  M.  Houghtok  and  6.  Ikorax. 

In  %  rait  on  %  vrcaaduarf  Dole  which  oprewei  on  ito  atoa  **  for  Ythie  noeiTed  '*  ths  burden  of 

ehowing  went  or  fkihire  ot  ooneidenrtion  tUIi  on  the  deltadent 
Demegee  will  be  •4Judged  egaintt  the  eppeUent  tot  ftiTOloioe  appeal  when  the  leooid  eboira 
.   no  gronnde  for  a  rereml  of  the  jndgment  and  it  ia  maoitet  the  appeal  waa  tiJien  ht 

delay. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.  LfamrnmifJ. 
T.  A.  BarUette,  for  appellants,  J.  M.  JHrrhammeTf  for  appellees. 
'  Taliaferro,  J.  The  plaintiffs  sue  on  a  promissory  note  for  the  sum 
of  $1635,  with  legal  interest  from  the  fourteenth  June,  1666.  The  note 
was  drawn  by  Houghton  to  the  order  of  Ingraham  and  by  him  indorsed, 
and  expresses  on  its  face  that  it  was  for  value  received.  The  defense 
is  want  of  consideration.  Judgment  was  rendered  in  Bolido  against  the 
defendants  as  prayed  for,  and  they  have  appealed. 

There  is  no  error  in  the  judgment.  It  was  for  defendants  to  show 
want  of  consideration.  This  they  have  not  offered  to  do,  no  evidence 
whatever  haying  been  introduced  by  them.    1  An.  3^. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed  with  costs.  It  is  fruther  ordered  that  the 
plaintiff  recover  from  the  defendants  ten  per  cent,  on  the  amount  of  the 
judgment  as  damages  for  a  frivolous  appeal. 

Behearing  refused. 
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DU4e  of  LoutaUoA  ▼.  Vrank  King. 


No.  1983.— State  of  Louisiana  r.  FRAifK  Kixo. 

ABIilBte  floUcctor  ia  oompeteoi  to  sae  for  and  recover  In  the  name  of  the  State  any  tax  or 

lioeue  dae  hy  a  tax  payer. 
Tlie  act  of  the  L^islatnre  of  1805  imposing  a  Ucenae  tax  on  attorneys  at  law  ia  eqnal  and  nnifbrni 

onaUpenona  oagaged  In  the  prance  of  the  profeeaion,  and  ia  therefore  not  in  eonilk'i 

vitb  article  }24  of  tha  Coftatitutlon  of  1864.  nor  with  article  118  of  the  Gooatitution  of  1868. 
He  8lile»  having  authoriaed  the  iasning  cf  a  Ucenae  to  a  party  to  practice  law,  ia  not  thereby 

pfreetaded  from  taxing  anch  party  annaally  for  pursuing  the  profeeaion  within  the  Stale 

iPPEAL  fmm  First  JiisticeV  Coiirt,  imrish  of  Orleans.     Sadkr,  J. 
H,  C>  Dibble,  for  plaintiff,  King  &  Labaii,  for  dcfenilant. 

Wtlt,  J.  The  State  Tax  Collector  has  instituted  this  Hiiit  to  rec<>ver 
of  tke  defendant  the  miin  of  fifty  tlollnrs  elniiiied  as  hin  license  for  pnic- 
tidag  law  for  the  year  1^5. 

There  was  jadgnieut  in  fsivor  of  the  plaintiff,  and  tlie  defendant  htm 
i^pealedi  The  defendant  l»a9i{».lu.s  ^^^ense  upon  the  following  groniuU 
in  his  peremptory  excexition : 

Fvnt — ^Because  this  action  lias  been  innti tilted  by  the  Stat-e  Tax  Col- 
lector  who  is  without  raithority  in  law  to  do  so,  the  Attorney  General 
md  the  District  Attarncy  being  the  only  persons  anthorLeed  to  institute 
foits  in  the  name  of  the  State. 

Beeond — Because  there  is  no  law  of  the  Stite  of  Louisiana  imposing  a 
tftx  or  license  on  defendant's  occupation,  the  act  approved  fourth  of 
.\prilj  1865y  being  contiiiiy  to  article  124  of  the  Constitution  of  1864, 
»ad  article  118  of  tlie  Constitution  of  1868,  and  therefore  null  and  void. 

I%trd — ^Because  attorneys  at  law  are  licens(*d  by  tlie  courts  under  a 
feaeial  law  of  the  State  and  cai^iiave  no  restrictions  imposed  upon  the 
exerdse  of  tlieir  profession  except  as  provided  by  law  for  some  viola- 
tiiii  of  professional  duty.  That  as  attorney  at  law  he  has  a  vested 
ligJLt  in  his  profession,  and  the  license  originally  granted  to  him  is 
etidaiee  of  it;  that  this  right  cannot  be  divested  except  by  due  pro- 
eeis  of  law,  and  any  attempt  by  the  State  to  impose  a  license  or  oner- 
ous eondition  upon  him  for  pursuing  his  pr.  fession  is  contniry  to  the 
eoDstitotion  of  the  United  Stiites  and  of  this  State. 

Defendant  further  jdeads  in  reconvention  the  stun  of  fifty  dollarA, 
vfaich  he  alleges  the  State  illegally  and  unconstitutionally  collected 
from  him  for  the  year  1867,  for  an  alleged  license  for  practicing  his  pro- 
fession that  year. 

There  is  no  contest  ad  to  facts,  the  defendant  being  admitted  to  be 
spncticing  attorney  of  thu)  State  who  has  refused  to  pay  Iris  license 
for  1868. 

The  constitutional  and  legal  questions  presented  by  the  defendant 
US  neither  new  nor  difBenlt  of  solution.    They  have  all  lieeu  investi- 
gated heretofore  by  this.oourt,  and  we  regard  the  jjinsprvdence  of  the 
8tote  well  settled  on  the  points  presented  in  this  case. 
26 
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Stele  of  Loaioittu  t.  Flmak  King. 

First — The  first  ground  of  exception,  that  the  tax  collector  cannot 
sue  in  the  name  of  the  State  is  not  tenable.  In  the  cose  of  the  State 
tiirough  Thomas  Askew,  State  Tax  Collector,  v,  the  Southern  Steam- 
ship Company,  13  A.  497,  this  court  said:  '^It  appears  to  us  that  the 
right  to  collect  the  taxes  presupposes  a  right  to  stand  in  judgment  in 
suits  of  injunction,  and  even  to  institute  an  action  in  the  name  of  the 
State  wherever  the  taxes  cannot  be  otherwise  collected.  It  is  true 
that  the  law  has  indicated  a  more  sunmiary  proceeding  tlian  suit  for  the 
collection  of  the  taxes;  still  as  the  sheriff  is  charged  with  their  collec- 
tion,  for  which  he  is  compelled  to  give  bond,  we  qin  see  no  sufficient 
reason  why  he  should  not  be  permitted  to  use  the  name  of  his  principal 
in  a  direct  action,  instead  of  seizing  property,  if  it  is  evident  that  the 
seizure  will  occasion  an  injunction  or  necessary  delay.  It  does  not  lie 
in  the  mouth  of  a  defendant  to  question  the  right  to  sue,  whou  he  ad- 
mits the  propriety  of  the  saftie  by  the  issue  he  tenders^  and  a  denial  of 
the  State  to  recover.^' 

Second — The  second  ground  of  exeeption,  that  there  is  no  law  autlior- 
izing  the  collection  of  the  license  claimed  of  defsndant,  the  act  ap- 
proved fourth  April,  1865,  being  contrary  to  act  134  of  the  Constitution 
of  1864  and  article  118  of  the  Constitution  of  1868,  is  also  untenable. 
We  think  the  sixth  section  of  the  act  approved  fourth  April,  1865,  doen 
impose  a  license  upon  defendant's  occupation,  and  that  in  doing  so  it 
does  not  violate  article  124  of  the  Constitntion  of  1864,  and  article  11^ 
of  the  Constitution  of  1868.  We  bad  occasion  to  raview  this  point 
ftdly  in  the  case  of  the  State  of  Louisiana  v,  J.  Volkman,  lately  decided, 
and  for  the  reasons  therein  assigned  we  are  of  opinion  that  the  act 
imiKising  the  license  upon  defendant's  profession  or  pursuit  is  not  un- 
constitutional. The  license  is  eqnal  and  uniform-uimu  all  persons  pnv- 
sning  the  occupation  of  attorney  at  law. 

Third — The  third  ground  of  exception^  thattlie  defendant  should  not 
pay  a  tax  or  license  for  pursuing  the  occupation  of  attorney  at  law 

« 

because  he  is  licensed  by  the  courts  of  the  State  Jto  practice,  and 
because  it  divests  his  vested  rights,  etc.,  is  also  invalid. 

This  point  has  been  frequently  deteimined  by  this  court  adversely  to 
the  defendant,  and  is  no  longer  au  open  question.  In  the  ease  of  the 
State  V.  BuAis  Waphss,  12  A.  243  this  court  said-  ^^The  argument 
that  the  permission  or  license  to  practice  law  is  a  (x>ntraet  between  the 
Slate  and  the  attorney  at  law  which  shields  him  horn  taxation,  and 
which  cannot  be  regulated  in  any  manner  during  his  lifetime  by  the 
Legislature,  merits  no  serious  reply." 

The  rcoonventional  demand  set  up  by  the  defendant  for  the-amoont 
of  his  license  paid  in  1867  does  not  merit  a  discuHsion. 

tt  is  therefore  wdered  that  the  judgment  Sl|vp6d6d  from  be  afiirmed 
with  costs. 
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&  O.  VctooB  ft  Co.  T.  TIm  H«in  of  John  J.  Soott 

I  ..t..;    ■■.■■■■■ 

No.  2044. — S.  0.  Nelson  &  Co.  v.  the  Heibs  of  John  J.  Scott. 

Whffa  fbtt  fwrtiflcato  of  th«  OXark  to  tiM  ncord  of  ftppoftl  It  In  due  fturm  and  the  unowit  of  ttao 
Appeal  bond  la  aaHlelaBt  to  corer  ooata,  the  appeal  nHl  Dot  be  dlamiaaed  on  motkn  of  fte 
■ppeOoe. 

Ihf  plea  of  preaex^ptioB  inaj  be  noade  in  the  Sapreme  Court,  and  when  the  record  ahowi  (hat 
the  oMIgatInn  aned  upon  ia  praaeribed  the  plea  wiU  be  maintained. 

APPEAL  from  the  Thirtoeatli  Diatrict  Court,  parish  of  Tenaas. 
Hough,  J.  Ma^o  dt  Speneer,  for  plaintiffs  and  appellees,  Ltach  <f; 
Xeicit,  for  defendants  and  appellants. 

LcDBUNG,  C.  J.  The  appellees  have  moved  to  dismiss  the  appeal  on 
the  grounds  that  the  record  does  not  contain  any  note  of  evidence, 
statement  of  facts,  bill  of  exceptions,  nor  assignment  of  errors  of  law 
on  the  face  of  the  papers.  That  the  record  does  not  contain  all  the 
evidence  adduced  on  the  trial,  and  that  the  appeal  bond  is  not  such  as 
the  law  requires,  being  in  ^  favor  of  the  clerk  of  the  court  and  the 
appellees. 

The  bond  is  Ibr  a  devolative.  appeal  to  secure  the  payment  of  ooats. 
Having  been  made  in  flavor  of  the  clerk  and  appeUees,  wo  cannot  con- 
ceive why.  the  appellees  should  complain.  The  costs  are  fully  secured. 
The  addition  o^'^b®  names  of  the  appellees  was  surplusage. 

The  certificate  of  the  clerk  is  in  due  form,  and  although  our  mandate 
was  issued  to  that  officer  at  the  instance  of  the  appellees  to  cause  Mm 
to  amend  his  certificate  ao  aa  to  make  it  conform  to  the  facts,  he  reiter- 
ated in  his  answer  that  his  certificate  was  true  and  correct,  and  that  he 
could  not  truthfully  amend  it.  Besides,  the  plea  of  prescription  has 
been  filed  in  this  court.  The  motion  to  dismiss  is  overruled.  See 
Louisiana  State  Bank  v.  Cammack. 

The  appellants  applied  for  an  appeal  by  petition,  in  which  tliey 
allege  that  they  desired  to  api>eal  from  the  judgment  against  them  in 
ocder  to  plead  the  prescription  of  five  years  in  this  court. 

The  j^ea  was  filed  in  this  court  and  application'4as  been  made  to 
have  tiie  case  remanded  to  be  tried  on  that  issue. 

The  note  sued  on  was  due  and  exigible  on  the  fifteenth  February, 
1861 ;  the  citations  were  all  served  on  the  defendants  more  than  five 
rears  thereafter.  The  plea  of  prescription  must  be  sustained.  Smith 
«.  Stewart  et  al.,  21  An.  p.  67. . 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed.  It  is  further  ordered  that 
there  be  judgment  in  favor  of  the  defendants,  and  thftt  the  plaintii&i 
pay  the  coats  in  both  conrfs* 


an  8tJPB£)d£  COUItT  (>t  LOUISIANA, 


BrittoB  k  Kooots  ▼.  John  Jaan^t  SlMilit  ct  aL 


A. 


i 


No.  2050. — Britton  &  Koontz  v.  John  Jannet,  Sheriff,  et  aL 

A  recital  in  An  act  of  mortgac«  tliAt  •  invTiow  mortgage  had  been  infl^ 

property  will  not  operate  a  legal  reinicription  of  the  former  mortgage;  nor  will  the  redtal  of 
the  former  mortgage  In  the  oertlflcate  make  the  latter  a  party  to  the  former  act»  or  opeiato ' 
ae  a  farther  notice  than  that  already  giren  by  the  flret  inaorlption. 

The  ftot  de  non  ottmando  contained  in  an  actof  mortgage  doeanot  dispense  the  mortgage fhm 
the  neceaaity  of  inscription  in  the  mortgage  oUce,  and  reinscription  within  ten  years  is 
order  to  preserve  and  give  raHdity  to  the  mortgage  rights. 

APPEAL  ttom  the  Thirteenth  District  Court,  parish  of  Concordia. 
Houghs  J.    Mayo  d  Spencer,  for  plaintiffs  and  appellants,  ff.  B. 
Shaw,  for  defendants  and  lippellees. 

Wtly,  J.  This  is  a  contest  between  mortgage  creditors  for  the  pro- 
ceeds of  the  sale  of  a  x»lantation  in  the  parish  of  Concordia. 

On  tenth  May,  1856,  A.  T.  Welch  executed  the  mortgage  upon  which 
plaintiffs  base  their  claim.  On  the  ninth  February,  1859,  he  made 
another  mortgage  bearing  on  the  sam6  propcHy  in  favor  of  the  de* 
fendant,  Mrs.  Mary  £•  Shaw.  On  the  seventeenth  September,  1867, 
Mrs.  Shaw  applied  to  the  recorder  to  erase  t^er  mortgage  of  plaintifik 
because  the  same  had  not  been  reinscribed  wilhid  ten  years.  Plaintiffs 
eigoined  the  recorder  from  making  the  erasure.  This  injunction  was 
dissolved  by  the  District  Court,  and,;on  appeal,  by  thia  court,  and  the 
recorder  was  required  to  erase  plaintifts* .  mortgage,  which  he  did. 

Mrs.  Shaw  then  proceeded  to  foreclose  her  mortgage,  when  plaintiffs 
made  a  third  opposition  and  eiyoined  the  sheriff  from  applying  the 
proceeds  of  the  sale  to  the  judgment  of  Mrs*  Shaw  under  which  he  was 
selling  the  property.  This  injunction  was  dissolved,  and  plaintiffs  have 
iippealed. 

Plaintiffs  contend  that  their  mortgage  has  not  lost  ita  priority  in 
rank  over  the  defendants. 

First — Because  the  reinscription  of  their  mortgage  was  rendered  an>- 
necessary  by  the  inscription  of  the  Shaw  mortgage  wherein  their  note 
and  mortgage  are  clearly  set  forth. 
Second — Because  Mrs.  Shaw  had  fiill  notice  of  their'  mortgage,  the 
;>'     same  being  mentioned  in  the  certificate  of  mortgages  embraced  in  her 
own  mortgage,  and  she  cannot  be  considered  a  third  party. 
j  Third — Because  their  mortgage  contains  the  fact  dc  non  alienando, 

.  and  the  subsequent  mortgage  to  Mrs.  Shaw  was  made  in  violation  of 
tiiat  fact,  and  as  to  them  is  null  and  void. 

It  will  not  require  serious  argument  to  refute  the  first  position  of 

plaintiffs.     The  inscription  of  Mrs.  Shaw's  mortgage,  embracing  the 

mortgage  certificate,  whereiu  tlie  x>revions  mortgage  of  plaintiffs  is 

mentioned,  is  not  a  legal  reinscription  of  plaintiffs'  mortgage.    The 

recital  in  her  mortgage  that  x)laintiffs  had  inscribed  their  mort* 

against  the  same  property  is  not  a  legal  reinscription.    Article 

of  the  Civil  Code  informs  us  in  wliat  manner  mortgages  moat  be 

reinscribed.    It  declares  tliat  the  effect  of  the  inscriptions  ceasea^if  they 

haye  not  been  renewed  within  ten  years  '^  in  the  manner  in  which  they 

were  first  made.*' 
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BrMtan  k  Kooats  ▼.  John  JanAej*  filiariff.  •!  at 

PlaiBttflB'  aeoond  ]>o8ition  ia  also  untenable.  The  recital  of  their 
HAort^age  in  the  certificate  embraced  in  Mrs.  Shaw's  mortgage  did  not 
nake  her  a  party  to  their  mortgage,  nor  did  it  give  her  any  farther 
notice  than  Rhc  already  had  from  the  registry  of  their  mortgage. 

The  previous  inscription  ot  plaintiffs'  mortgage  gave  them  a  superior 
rank  over  the  defendant  and  all  junior  mortgage  creditors  during  the 
hiwfiil  period  of  its  inscription.  Having  faUed  to  reinscribe  their  mort- 
gage within  ten  3'ears,  plaintiffs  lost  the  right  of  priority,  the  effect  of 
the  inscription.  C.  C.  3333.  This  right  did  not  result  from  any  notice, 
judicial  or  extra  judicial,  which  Mrs.  Shaw  might  have  of  the  existence 
of  their  mortgage,  but  it  resulted  alone  from  the  inscription  from  com- 
plying with  the  registry  laws. 

Plaintiffs  cannot  invoke  the  registry  laws  to  establish  their  priority 
on  the  proceeds  in  the  hands  of  the  sheriff,  resulting  from  the  sale  of 
the  property  under  Mrs.  Shaw's  mortgage,  because  they  have  lost  the 
right  of  priority  which  those  laws  gave  them  by  failing  to  renew  their 
inscription  within  ten  years  as  required  by  said  laws.  6  Bob.  166,  419; 
2  A.  100;  13  A.  cm.  The  third  position  of  plaintiffs  is  also  invalid. 
The  fact  de  non  aUcnan(lo  contained  in  plaintiffs'  mortgage  did  not 
render  inscription  unnecessary  and  the  subsequent  mortgage  to  Mrs. 
2$haw  noil  and  void.  The  non-alienation  clause  dispensed  with  neces- 
sity of  notice  to  any  third  possessor  of  the  mortgaged  property-,  so  that 
plaintiffs  could  proceed  to  foreclose  their  mortgage  contradictorily  with 
the  mortgagor  just  the  silme  as  if  the  property  remained  in  the  hands 
of  the  mortgagor.  The  object  of  that  clause  was  to  prevent  the  delays 
of  a  hypothecary  action  in  case  the  property  might  be  sold.  It  did 
not  dispense  with  the  necessity  of  inscription  and  reinscription. 

Inscription  was  necessary  to  give  plaintiffs'  mortgage  effect  against 
third  x>er8on8  and  reinscription  within  ten  years  was  absolutely  essen- 
tial t«  presen-o  that  effect  for  a  longer  period.    C.  C.  3314,  3333. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  a£Qrmed 
with  coats. 


Xo.  1145. — ^EcGKNR  Lasere  v.  Euocxe  Rochereac  &  Co.  tt  alj  atnd 
Eugene  Lasere  v.  Axtoine  Delphixe,  ei  ah 

A  TCsfdesi  of  New  Orl^aui  who^  ftborlly  after  the  Federal  forcea  took  poaaeaalon  of  the  city.  Id 
Vma,  veflatered  himaelf  aa  an  enemj  of  ttie  United  States,  and  loft  the  Federal  linea  of 
Bilttvy  ooenpattitn  tor  tbo  Inavirectlonary  distrlota,  cannot  be  yiewed  in  the  light  of  a 
teuiahed  or  forced  awajr  from  hla  domicile  against  hia  wiU  and  without  hia  oonaenl 
«  party,  whilst  residing  in  New  Orleans,  ezeonted  a  mortgage  on  hla  property  here,  and 
afUrwvrda,  hj  his  own  Totnntary  act,  leaTOS  the  State  and  remains  away  for  nearly  two 
iMTliig  lafl  no  agent  in  chaige  of  hia, property,  or  authorized  to  represent  him,  nor 
la  po*so«Nion  of  his  fonner  resid^ce,  with  no  known  intention  of  rethmiug  to 
the  Stete  at  any  future  time,  he  must  be  regarded  and  treated  by  the  mortgage  creditor  aa 
aa  nbMBtee,  who^  in  a  anit  against  the  prtyperty  mortgaged  may  cauae  a  curator  ad  hoe  to  be 
]|y^f^y^^*  to  repTttost  the  abaentee,  with  whom  proceedings  may  be  conducted  contradlo- 
vatSty,  and  Ibe  property  aeised  and  sold  to  satisfy  tho  mortgage  rights. 
Iba  doctrine  in  the  case  of  ISamory  v.  Montgomery,  10  An.  p.  333,  reafflnued. 

i  PPE AL  from  the  Sixth  District  Court  of  New  Orleans,  Duplaniier, 
il  J.  A.  d*  M,  VoorhieMf  for  plaintiff  and  appellant.  J.  Magne  and 
C.  E.  Schmdtf  for  E.  Bochereau  &  Co.,  and  A.  Dolphini;  3IiU$  Tay- 
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loTj  for  Samnel  Moore  and  Mrs.  C.  Bullitt  and  liOBbahd,  defendants  and 
appellees. 

TALiAFEBROy  J.    The  plaintiff  sues  to  annul  a  sale  made  via  execnUva 
under  the  following  circumstances :    After  the  takiog  of  New  Orleans 
by  the  national  forces  in  the  spring  of  1862,  the  plaintiff,  being  what 
was  termed  *'  a  registered  enemy  of  the  United  StateSi*'  and  a  resident 
of  the  city,  received  a  military  order  dated  May  7, 1863,  to  leave  the 
parish  foi  the  so-called  Confederacy  before  the  fifteenth  of  the  month. 
In  conformity  with  this  order,- it  seems  from  the  evidence,  that  he  went 
to  Mobile  about  the  end  of  .the  month  of  May,  1863,  where  he  contin- 
ued to  reside  until  that  city  was  captured  in  April,  1865,  at  which  time 
he  returned  to  New  Orleans.    About  six  months  after  his  departure 
from  New  Orleans,  in  1863,  the  defendants  being  mortgage  creditors  of 
the  plaintiff,  by  acts  importing  confession  of  judgment,  obtained  orders 
of  seizure  and  sale  against  the  mortgaged  property,  consisting  of  a 
house  and  lot  situated  in  a  central  part  of  the  city,  and  after  the  usual 
process  the  property  was  sold.    A  curatqr  ad  hoe  was  appointed  to  re- 
present Las6re,  as  an  absentee ;  the  same  x>erson,  an  attorney  at  law, 
acting  as  curator  od  hoc  in  both  cases.    In  November,  1865,  the  plain- 
tiff, Las^e,  instituted  this  suit  against  the  defendants  to  annul  the  sale 
of  his  property  in  his  absence  on  the  ground  that  he  was  not  an  absen- 
tee by  legal  intendment;  that  his  status  was  that  of  a  resident  of  New 
Orleans^  that  he  had  no  other  domicile,  and  that  he  constantly  had  the 
purpose  of  returning  dunng  his  temporary  absence.    The  purchaser  of 
the  property  was  made  a  party  to  the  suit,  and  -he  in  turn,  called  the 
seising  creditors  in  warranty.    Judgment  was  rendered^  in  £Eivor  of  the 
defendants  and  the  plaintiff  has  appealed. 

The  {Prominent  question  in  the  case  is,  did  the  facts  and  circumstances 
existing  at  the  time  the  proceedings  t^  execuUva  were  taken,  legally 
warrant  the  apxK>intment  of  a  curator  ad  hoef 

The  argument  in  behalf  of  the  plaintiff  is  two-fold :  First.  That  his 
temporary  absence  by  military  compulsion  did  not  affect  his  residence  ^ 
and  having  a  residence,  andilii»  absence  being  temporary,  a  curator  ad 
hoe  could  not  be  legally  appointed  to  represent  him.  Again,  that  if 
Las^re,  exiled  as  a  registered  enemy,  became  a  resident  of  the  insorgent 
State  of  Alabami^  then  the  jurisdiction  of  tiie  Sixth  District  Court  was 
suspended  as  to  him ;  he  could  neither  sue  nor  be  sued  in  that  court  if 
there  be  any  efficacy  in  the  Congressional  prohibition. 

Conceding  that  at  the  time  in  contemplation  a  person  not  having  a 
domicile  in  New'  Orleans,  but  resident  in  one  of  the  insurgent  States, 
and  owning  property  and  having  creditors  in  New  Orleans,  could  not 
be  proceeded  against  by  them  under  the  ruling  in  the  Alexander  case, 
and  according  to  the  other  authorities  cited  by  plaintiff's  counsel,  be- 
cause such  person  would  have  had  no  status  in  the  courts  Qf  New 
Orleans  and  could  not  have  been  either  plaintiff  or  defendant,  doea  it 
follow  that  another  person  having  a  domicile  in  New  Orleans,  bat  who 
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left  that  domicile  and  took  up  his  residence  in  one  of  the  insorgent 
States,  acquires  the  same  immunity  from  le^l  proceedings  ?  His  situa- 
tion would  seem  to  be  different  from  that  of  the  person  first  supposed. 
In  the  one  case  the  immunity  arises  solely  from  the  oi^eration  of  rules 
regnlating  the  condition  of  war.  lu  the  other  it  proceeds  from  the  act 
of  the  individnal  himself.  But  it  is  said  that  in  the  case  of  the  plaiBtiif 
the  absence  was  compulsory.  And  yet  it  appears  tliat  his  expalsiou 
from  the  place  of  his  domicile  was  8n])eriuduccd  by  his  own  voluntary 
aMumption  of  the  status  of  a  registered  enemy  of  the  United  States, 
m  that  primarily,  his  removal  was  the  result  of  tlie  free  exercise  of  his 
own  will.  There  existed  no  necessity  fur  his  absence  antecedent  to  this 
exerdso  of  his  own  volition.  During  his  residence  in  New  Orleans, 
and  before  this  voluntary  diangi'  of  his  condition,  the  plaintiff  was 
nnder  the  protection  of  the  laws  then  in  force  in  the  city.  The  courts 
were  open  and  legal  ]>roccodi]igs  gt>ing  on.  He  might  have  occupied 
the  position  of  plaintiff  or  defendant  iu  these  courts.  He  was  present, 
and  the  right  of  his  credit4)r4  to  enforce  the  performance  of  his  obliga- 
tiotts  to  them  might  have  been  exercised  at  any  time.  Can  we  say  that 
it  was  in  his  power  to  ilepri  ve  his  creditors  of  that  right  altogether  or 
to  suspend  indefinitely  its  exercise  by  voluntarily  assuming  the  charac- 
ter of  a  public  enemy  and  taking  up  his  residence  in  an  insurrectionary 
Stste  f    We  cai]u<»t  so  conclude. 

Bat  the  other  branch  of  tlie  argument  seems  moie  confidently  relied 
opon,  namely,  that  he  had  a  domicile  iu  New  Orleans,  which  was  never 
rhanged,  and  therefore  that  he  was  not  an  absentee,  and  Article  8.'S22 
paragraph  3,  is  referred  to.  We  think  a  fair  interi>retation  of  this  arti- 
cle does  not  sustain  the  broad  ground  assumed  in  argument,  which  in 
Mibatance  is,  that  so  long  as  domicile  continues,  re]>resentatiea  ^by  a 
cnmtor  ad  hoe  is  excluded.  This  doctrine  would  lead  to  ooasequences 
plamly  unreasonable  and  repugnant  to .  the  fitness  and  propriety  of 
things.  By  tlie  statute  iif  1855,  it  is  provided  that  a  voluntary  absence 
&om  the  State  for  two  years,  or  the  ac<|uisition  of  residence  in  any 
other  State  of  tliis  Union,  or  elsewhere,  shall  forfeit  a  residence  within 
tiiis  State.  A  debtor  then  leaving  properly  in  the  State  could  defy 
the  pursuit  of  his  creditors  for  that  length  of  time  by  absenting  him- 
self^ taking  care  to  leave  behind  him  no  agent  to  represent  him,  and  no 
penon  upon  whom  a  citation  could  be  served.  The  settled  jurispru- 
dence of  the  State  ignores  the  toleration  of  such  an  anomaly  in  the  pro- 
ctiB  of  the  enforcement  of  the  rights  of  creditors.  In  the  early  case, 
i^oited  in  6  N#  S.  p.  15,  this  court  commented  in  decided  terms  against 
the  admieeion  of  such  a  doctrine  and  sustained  the  appointment  of  a 
eantor  ad  hoe  to  represent  Mr.  Livingston,  then  at  the  seat  of  Govern- 
ncnt  of  the  United  States,  in  attending  to  his  duties  as  a  member  of 
Goagress,  on  the  ground  that  he  had  left  no  one  to  represent  him  in  his 
sblenee.  Our  immediate  predecessors  had  occasion  in  the  case  of  Sam- 
oryv.  Montgomery,  19  An.  p.  333,  to  review  at  some  length  this  much 
vexed  qntoCion  of  the  appointment  of  a  curator  o^  hoe  to  represent 
petsons  absent  from  the  State,  ftnd  that  after  an  elaborate  and  exfaaus- 
tire  argoment  by  eminent  counsel  on  each  side.    The  viewa  expressed 
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by  the  court  in  that  case  are  entirely  in  unison  with  that  referred  to  in 
6  N.  S.,  and  the  general  current  of  deciedons  since  that  time.  In  the 
case  of  Samory  v.  Montgomery,  the  court  remarked :  *'  If  the  term 
absentee  can  only  be  applied  to  a  person  who  never  had  a  domicile  in  the 
State,  or  who  having  had  a  domicile  in  the  State  has  left  it  {permanently, 
and  lives  permanently  beyond  its  limits,  it  is  plain  that  such  a  con- 
struction of  the  term  would  operate  injfirious  and  vexatious  delays  to 
creditors  seeking  to  enforce  claims  against  their  debtors.  On  the  other 
hand,  not  every  casual  and  temporary  excursion  of  a  resident  from  the 
State  can  convert  him  into  an  absentee,  and  render  him  liable  to  bo 
harassed  by  his  creditor,  who,  to  gratify  improper  feelings,  might 
resort  to  unnecessary  acts  to  iigure  him.  But  where  in  a  case  like  the 
present,  the  debtor  is  absent  two  or  three  years,  has  property  in  the 
State,  but  who  leaves  no  housekeeper,  or  person  upon  whom  a  citation 
can  be  served,  has  no  agent  to  represent  him,  it  would  be  leaving  him  a 
large  margin  ibr  the  procrastination  of  payment  of  his  debts  to  permit 
him  under  such  circumstances  to  plead  that  he  liad  a  domicile  in  the 
State  and  argue  his  right  to  ])ersonal  citation,  when  for  so  long  a  period 
he  was  absent  and  had  left  no  person  upon  whom  a  citation  could  be 
served.  We  think  such  a  perversion  of  terms  inadmissible.  That  the 
appointment  of  a  curator  ad  hoe  in  a  case  like  the  present,  is  cleaiiy 
within  th^  scope  and  intendment  of  our  law,  there  can  be  no  doubt. 
Neither  is  it  in  conflict  with  the  spirit  of  our  jurisprudence.'' 

The  facts  in  the  case  before  us  are,  as  we  have  seen,  that  Lassie,  the 
plaintiff,  left  New  Orleans  about  the  last  of  May,  1863,  went  to  Mobile 
and  there  resided  until  April,  1865,  a  period  of  near  two  years ;  that  he 
left  no  housekeeper,  nor  representative  of  uiy  kind  in  New  Orleans, 
upon  whom  process  could  be  served.  His  notes,  secured  by  mort^^age, 
were  due  on  the  seventeenth  of  February,  1863.  It  was  not  untU  tiie 
twenty-fourth  of  November,  of  that  year,  that  his  creditors  institated 
proceedings  against  him.  These  proceedings  throughout  seem  to  have 
been  regular.  It  is  not  alleged  that  firaud,  or  undue  means  were  re* 
sorted  to  by  the  creditors  to  attain  an  advantage  over  their  debtor 
during  his  absence.  It  is  averred  that  the  property  sold  was  worth 
eighteen  thousand  dollars  and  brought  only  six  thousand  and  fifty 
dollars.  There  is  no  evidence  that  there  was  a  sacrifice  of  the  property. 
The  creditors  were  not  purchasers  and  derived  no  benefit  from  the  sale 
beyond  that  of  realizing  their  debts.  It  was  not  their  fault,  if  evring  to 
the  existence  of  war  there  was  a  depression  in  the  value  of  property. 

In  the  case  of  Samory  v.  Montgomery,  quoted  above,  the  proceedings 
were  via  ordinaria.  It  is  in  most  of  its  features  similar  to  the  present 
case,  from  which  it  differs  chiefly  in  this,  that  the  case  before  us  par- 
takes more  of  the  character  of  a  prooeediiig  in  rem. 

Applying  the  principles  to  which  we  have  adverted -fo  the  fiicts  of 
the  case  at  bar,  we  conclude  that  the  appointment  of  a  curator  ad  hoe 
was  legal  and  regular. 

It  is  therefore  ordered,  acUadged  and  decreed  that  the  Judgment  of 
the  Sixth  District  Court  be  affirmed  with  costs. 

Rehearing  refused* 

Mr.  Justice  Howell  recused« 
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No.  2085.— IIelen  Dewey  v.  T.  J.  Bird.  Sheriff  ot  al.  ?»  as* 

iO  puttee  to  the  record  intoreeted  in  meintelnlng  the  judgmeiit  appealed  from,  mail  ha  iMAa 
pictiee  to  the  appeal,  otherwiae  the  appeal  will  be  dismiaaod. 

APPEAL  from  the  Fifth  Judicial  District  Court,  Parish  of  East  Baton 
Rouge,  Posey,  J.    Knickcrhoelcer  t&  Joor,  for  appellant.    Dunn  db 
Mmon  and  Buracss^  CMney  d?  Fuqua,  for  appellee. 

Taliaferro,  J.  A  motion  is  made  to  dismiss  the  appeal  in  this 
case;  on  the  ground  that  the  bond  is  not  for  an  amount  sufficient  to  au- 
thwiie  a  susi>oiisive  apjMsal,  and  that  no  appeal  bond  is  given  in  favor 
d  Stewart,  one  oi  the  defendants. 

The  defendant  Stewart,  made  a  party  and  cited  by  the  plaintiff  in 
tb  court  below,  is  not  included  in  the  appeal  bond. 

That  all  parties  to  the  record  interested  in  maintaining  the  judgment 
iffetM  firom,  must  be  made  parties  to  the  appeal,  has  been  long  set- 
tled, and  needs  no  reference  to  authorities. 

It  ia  therefore  ordered  that  this  appeal  be  dismissed  at  the  costs  of 
the  appellant. 


No.  1476.— Mrs.  P.  R.  Walker  v.  Mrs.  D.  S.  Grahak. 

Oaan&ttothe  extemton  of  the  time  for  the  matarlty  between  the  maker  and  holder  of  a  prom* 
note  will  hold  the  endorser  eooditionaUy  liable,  a&d  BoUoe  of  demand  on  tha 
neednoi  be  giTan  the  endoraer  nntil  the  ezpixmtioa  of  the  naw  date  oanaad  bj  the 


APPEAL  Irom  the  Sixth  District  Court  of  New  Orleans,  DuplantkTf 
J.     Bandolphf  Singleton  d  Eardiey  for  plaintiff  and  appellee. 
Cftifief  S.  Bice  for  defendant  and  appellant. 

flowELL,  J.  The  defendant,  universal  heir  and  legatee  of  her  de- 
ceased husband,  D.  S.  Graham,  has  appealed  from  a  judgment  against 
her  OB  a  note  for  $2100,  made  payable  on  the  first  April,  1862,  on  which 

the  following  endorsements  appear : 

^'  New  Orleans,  March  1. ' 

*' I  hereby  agree,  and  the  payment  of  this  note  is  extended  for  twelve 

Bflotha  from  the  first  day  of  April  next. 

<*  PATSY  R.  WALKER.^ 

"  I  hereby  waive  demand,  protest  and  notice  of  protest,  and  consent 

tathe  above  extension  of  twelve  months. 

•'D.  S.  GRAHAM. 
''Maich  1,  1862." 

^Received  on  account  of  the  within  note  one  hundred  dollars,  at 
XoUle,  Ala.,  this  thirteenth  day  of  February,  1864. 

**  PATSY  R.  WALKER." 
U  is  contended  by  the  appellant  that  the  waiver  of  D.  S.  Graham,  the 
cn&oner,  related  to  the  maturity  of  the  note  as  fixed  on  its  face,  and 
Ml  to  the  extended  xnatwrity. 
27 
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This,  in  onr  opinion,  is  a  forced  interpretation  of  the  agreement,  and 
18  not  sustained  by  the  sections  of  Story  on  Notes  referred  to.  SectionH 
271,  272,  279,  295,  358,  3G4,  36(>. 

As  the  extension,  \7ith0ut  the  consent  of  the  endois'r,  would  have 
released  him,  a  presentment  and  notice  at  the  original  date  of  luatn- 
rity  would  have  had  no  legal  effect,  and  the  parties  are  not  presumed 
to  have  done  a  rain  thing.  The  endorser  consented  to  the  prolongation 
and  waived  the  demand,  protest  and  notice  at  the  new  date  of  maturity. 

We  do  not  agree  witli  defendant's  counsel  that  to  make  the  agreement 
for  an  extension  between  tlie  maker  and  holder  valid,  the  endorser  was 
required  first  to  waive  presentment  and  notice  at  the  old  date.  A 
simple  consent  to  the  extension  would  have  held  liim  conditionnlly 
bound,  with  the  obligation  on  the  part  of  the  holder  to  pursue  the  steps 
at  the  new  date  of  maturity  necessary  to  bind  an  endorser.  It  was  tliis 
obligation,  of  which  the  holder  was  relieved  by  the  waiver  nuide. 

.  The  apx>ellant  is  entitled  to  reduction  of  the  judgmeut  for  the  credit 
on  the  note,  with  costs  of  appeal.  C.  P.  art.  903.  The  plaintiff  asked 
for  the  judgment  as  rendered,  and  introduced  the  note  in  evidence  with 
the  credit  on  it.  It  was  her  duty,  as  much  as  that  of  defendant,  to 
have  the  correction  made  below.  To  hold  otherwise  would  justify 
plaintiffs  in  demanding  and  recovering  more  than  their  own  evidence 
sustains.  This  case  differs  from  that  of  Baudoin  v.  Tete,  10  A.  09, 
quoted  by  plaintiffs  to  relieve  them  from  costs. 

It  is  therefore  ordered  that  the  judgment  appealed  from  l>c  reversed, 
and  that  plaintiff,  Mrs.  Patsy  R.  Walker,  recover  of  the  defendant, 
Mrs.  D.  S.  Graham,  widow  of  D.  S.  Graham,  deceased,  the  sam  of  two 
thousand  dollars,  with  eight  per  cent,  interest  on  two  thousand  one 
hundred  d<^lars,  from  April  1, 18G2,  until  February  13,  .1361,  and  like 
interest  from  said  last  date  on  two  thousand  dollars  until  paid,  and  costs 
of  the  lower  court.    Costs  of  appeal  to  be  paid  by  plaintiff  and  appellee. 


No.  2027.— t*.  A.  Cousin  &  BROTnsR  9.  S.  Johnson. 

^    4i,,i         Wlitn  more  thui  three  Judicial  days  have  eUpeed  after  ttie  Ume  flsed  \ij  the  District  Judge  tx 
gj2  ][2fj2  flling  the  tniucrlpt  and  no  canao  is  shown  for  the  delay,  tho  appeal  will  be  diamiaaed  on 

motion  of  the  appellee. 

APPEAL  from  Fifth  Distnct  Court,  pariah  of  Orleans.    Leaumontf  J. 
B,  Bermudcsy  for  plaintiffs  and  appellees,  G.  Sehvudt,  for  defendant 
and  appellant. 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  gronnd 
that  the  transcript  was  filed  in  this  court  for  more  tlian  three  judicial 
days  after  the  return  day  fixed  by  the  District  Judge.  The  appeal  was 
obtained  on  the  eighth  December,  1868,  and  made  returnable  on  iho 
second  Monday  (eleventh  day)  of  January,  1869.  The  transcript  was 
filed  on  the  twenty-ninth  January,  1869,  and  no  application  for  aji 
extension  of  tlie  time  for  bringing  up  the  appeal  was  made  and  no 
cause  shown  for  the  delay.  Under  these  drcumstances  the  motion, 
must  prevail.    18  A.  651;  10  A.  75;  4  A.  350. 

Appeal  dismissed. 
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No.  1464.— J.  McWiLLiAMS  v.  Brtak  &  Irvine. 


AeoBtncI  or  putncnlilp  between  ««ro  parti«%  the  one  redding  wttlilii  the  Fedenl  linee  of 
nltttoyooci^etion  endilM  other  vitlitii  the  Ilnee  of  fbe  InrarrectUnnry  fbroee,  dnrtag  the 
hitm,forthepiiipoeeof  eenTlngonAOommeTCiel  twmineee  In  the  jmrohMe  and  iftle  of 
eottoB  between  the  contending  pertiee,  wee  In  confllet  with  the  eet  of  Congreee  of  July  IS, 
USl,  prohttrftlng  all  commercial  interooarae  between  the  contending  partiea.  The  righta 
nd  ob&gitiana  growing  ont  of  aneh  bnaineaa  relatioiia  being  in  oontraTenlioD  of  a  prohfbtt- 
oir  law  cumot  be  Jndieially  enforeed. 

APPEAL  from  Fifth  District  Conrt  of  New  Orleans.    LeaufMnt,  J. 
G,  L,  Bright  and  Barrow  ^  Pope,  for  plaintiff  and  appellant,  J. 
P.  JH^ngham  and  J,  M.  Bonner,  for  defendants  and  api>ellees. 

Taliaferro,  J.  The  plaintiff  alleges  that  the  defendants,  as  com- 
mercial partners,  are  indebted  to  Mm  in  the  sum  of  eighty-six  thousand 
fire  liimdred  and  forty-seven  dollars  and  thirty-five  cents  with  five  per 
cent  interest  tiiereon  from  the  twenty-third  of  October,  1865.  He  pre- 
dicates this  indebtedness  npon  an  alleged  contract  entered  into  on  the 
toith  (tf  February,  1864,  by  which  the  defendants  sold  to  him  869  bales 
of  eotton,  every  bale  to  weigh  400  pounds,  for  which  he  was  to  pay 
tventy-fiye  cents  i>er  pound.  He  avers  that  he  did  pay  in  cash  at  the 
time  twenty  cents  per  pound,  making  the  sum  of  sixty -nine  thousand 
five  hnndred  and  twenty  dollars,  that  defendants  delivered  the  amount 
of  thirty- two  thousand  five  himdred  and  seventy-two  dollars  and  sixty- 
five  eents  worth  of  cotton,  expenses  deducted ;  that  496  bales  have  not 
been  deliTered,  and  from  the  fedlure  of  the  defendants  to  deliver  them 
plabtiff  has  been  damaged  twenty-five  cents  x>er  pound  on  the  cotton 
which  they  have  so  Mled  to  deliver,  this  being  the  difference  between 
the  price  stipulated  to  be  given  and  that  which  it  would  have  brou^t 
on  tiie  twenty- third  of  October,  1865. 

The  defendant,  Irvine,  was  alone  dted.  He  answered  by  specially 
denying  that  a  partnership  existed  between  himself  and  Bryan,  as 
alleged  by  plaintiff,  and  by  charging  that  at  the  time  of  entering  into 
this  alleged  contract  (tenth  February,  1864),  the  contracting  parties 
resided  on  opposite  sides  of  the  lines  between  the  territory  at  that  time 
occupied  by  the  Federal  and  insurrectionary  forces  during  the  late  war; 
that  the  trade  carried  on  by  them  was  forbidden  by  law,  and  conse- 
quently that  no  engagements  that  may  have  1i)een  entered  into  at  the 
thne  and  under  the  circumstances  relating  to  the  transactions  now  by 
this  snit  brought  into  view  can  have  any  legal  or  binding  effect. 
There  was  judgment  in  the  court  below  dismissing  the  action  of  the 
phuntaff,  and  he  prosecutes  this  appeal. 

An  attentive  perusal  of  the  voluminous  record  presented  in  this  case 
satisfies  us  that  the  question  of  partnership  so  elaborately  discussed  by 
^minsel  will  not  require  at  our  hands  any  special  scrutiny.  Neither 
^  the  IhIIs  of  exception  taken  in  regard  to  the  admission  of  evidence, 
of  which  we  find  two  in  the  record,  need  to  be  examined  for  the  pur- 
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pose  of  deciding  upon  thorn.  We  therefore  pretermit  any  inquiries  on 
these  subjects,  and  shall  confine  ourselves  to  the  issue  involving  the 
legality  of  the  transactions  lying  at  the  foundation  of  tlie  controversy 
between  the  parties. 

At  the  date  of  these  transactions  war  existed  in  the  country.  Por- 
tions of  the  State  were  in  the  military  occupancy  of  the  national  forces, 
and  porticMis  held  in  tlie  same  manner  by  the  insurrectionary  power. 
This  was  during  the  year  1864,  in  the  early  part  of  which  the  cotton 
arrangements  between  these  litigants  took  place.  Under  the  act  of 
Congress  of  thirteenth  July,  1861,  all  commercial  intercourse  between 
the  inhabitants  of  a  territory  in  insurrection  and  those  of  a  territory 
not  in  insurrection,  except  under  the  license  of  the  President  and  ac- 
c<»ding  to  regulations  prescribed  by  the  Secretary  of  the  Treasury, 
was  entirely  prohibited.    See  Statutes  at  large,  vol.  12,  p.  257. 

On  the  eleventh  of  September,  1863,  the  Secretary  of  the  Treasury 
promulgated  a  series  of  trade  regulations,  authorized  by  the  act  of  Con- 
gress we  have  referred  to,  and  among  these  regulations  it  is  provided 
that  *' commercial  intercourse  with  localities  beyond  the  lines  of  mili- 
tary occupation  by  the  United  States  forces  is  strictly  prohibited,  and 
no  permit  will  be  granted  for  the  transportation  of  any  property  to  any 
place  under  the  control  of  insurgents  against  the  United  States.^'    In 
pursuance  of  the  act  of  Congress  of  thirteenth  of  July,  1861,  authoriz- 
ing it,  the  President  of  the  United  States  on  the  sixteenth  of  August  of 
that  year  issued  a  proclamation  declaring  certain  States,  among  whidi 
was  the  State  of  Louisiana,  to  be  iu  a  state  of  insurrection.    Several 
localities  were  exempted  from  its  operation.    Among  them  were  such 
parts  of  the  States  mentioned,  ^^  as  may  be  from  time  to  time  occupied 
and  controlled  by  forces  of  the  United  States  engaged  in  the  dispersion 
of  the  insurgents."    See  Statutes  at  large,  vol.  12,  page  1262,  appendix. 

In  what  lociUities  at  the  time  of  these  cotton  contracts  did  the  parties 
to  them  reside  f  The  petition  in  its  outset  avers  that ''  the  commercial 
Ann  of  Bryan  &  Ir\  ine  sold  to  plaintiff  on  the  tenth  day  of  February, 
1864,  by  written  contract  169  bales  of  cotton,''  etc.  PUcher,  one  of  the 
witnesses,  says :  '^  Mc Williams  resided  at  Plaquemines  in  February, 
1864,''  and  that  '^Plaquemines  was  at  that  time  within  the  Federal 
lines."  Genei'al  Sheldon,  an  officer  of  the  United  States  army,  says: 
'^I  went  to  Plaquemine  twenty-first  November,  1863,  and  remained 
eontinuously  every  day  until  twenty-sixth  or  twenty-seventh  of  March, 
1864.  Plaquemine  was  occupied  by  the  Federal  forces,  and  was  wholly 
within  the  picket  lines  of  my  command.  From  the  time  I  went  there 
Plaquemines  was  continuously  occupied  by  the  Federal  forces  until  the 
surrender.  Mc  Williams  resided  at  Plaquemine  and  kept  a  store  there; 
told  me  soon  after  I  went  there  he  had  t^aken  the  oath  of  allegiance." 
MoWilliams,  it  is  elsewhere  in  the  record  8ho^vn,  took  the  oath  of  alle- 
giance to  the  United  States  in  November,  1862.    It  appears  that  David 
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N.  Btrrow  was  tiie  ageDt  in  the  greater  part  of  these  transactionB  of  the 
phintiff.   HaDiilton,  a  witoeMy  says:  '^  In  February,  1864,  Irvine  livod 
isWoodTille,  Mississippi;  I  livied  there  then  myself.*'    Scott,  a  witneeft« 
Mifiei  tint  **  Inane  resided  during  the  war  within  the  military  lines 
tf  tin  Confederates.*'    (fields,  another  witness,  states  that  ^'Barrow 
boo^t  of  Irvine  between  th^  first'  and  tenth  of  February,  1864,  a  lot 
«f  flottou.   At  that  time  Irvine  lived  in  Confederate  lines  and  Barrow 
in  FedeTsl  lines.*'    This  purchase  of  eottton  spoken  of  by  Shields, 
tben  cannot  be  a  remaining  doubt,  is  the  one  alleged  by  plaintifT  to 
bsTe  been  entered  into  on  the  tenth  of  February,  1864.    The  effort  of 
platntdlfto  show  that  only  a  fort  erected  by  the  Federal  forces  at  Pla- 
pemine  was  within  the  Federal  lines  is  weak  and  abortive.    We 
thbk  the  evidence  establishes  fully  and  conclusively  that  Mc Williams, 
the  phiiotiff,  at  tiie  time  of  the  contract  declared  upon  was  residing  in 
F!aqaemine ;  that  his  residence  there  was  a  fixed  residence  from  the 
&ctof  his  having  taken  the  oath  of  allegiance  to  the  United  States, 
iiid  having  a  store  and  selling  merchandise  there,  which  he  no  doubt 
did  by  permission  of  the  Federal  authorities.    It  is  equally  established 
beyond  doubt  that  Bryan  &  Irvine,  at  the  time  of  their  negotiations  in 
eotftoB  with  McMastors  &  Barrow,  were  permanent  residents  within  the 
KKslled  Confederate  lines.    It  is  clear  then  that  the  contract  sought  to 
be  enforced  by  this  action  was  entered  into  in  contravention  of  a  pro- 
bibitory  law,  and  cannot  therefore  have  legal  effect.    This  court  has 
repeatedly  declared  that  it  will  entertain  no  action  of  thia  sort  founded 
b  derogation  of  peremptory  law. 

It  is  therefore  ordered^  acyddged  and  decreed  that  the  judgment  of 
the  Dirtriet  Court  be  affirmed  with  costo  in  both  courts. 


Kob2150.~Crrr  of  New  Oslkans  v.  Merchants  Mutual  Iksusakcb 

COMPANr. 

fte  apptti  vID  h%  dlrariawd  If  fhtt  tMnaeriiyt  is  nM  filed  In  the  Sapreme  Oonvt  wittdn  tbfee 
JnAebl  dKj9  after  the  ttme  aOowed  Um  appelleni  to  bitag  up  tlie  reoord. 

APPEAL  from  the  Seventh  District  Court,  parisli  of  Orleans,  ColUnif 
J.    F.  Miehinardf  for  plaintiff  and  appellant,  A.  &  M,  Voorkies,  for 
defendant  and  appellee. 

Taliaferbo,  J.  The  motion  to  dismiss  this  appeal  must  prevail. 
Tlie  transcript  of  proceedings  in  the  lower  court  was  not  filed  in  this 
court  within  three  judicial  days  after  the  time  allowed  for  the  appellant 
to  file  the  record.    . 

h  is  therefore  ordered  that  this  appeal  be  dismissed  at  costo  of  the 
i^peOant. 
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-zr~m  No.  1469.— William  Thiel  v.  C.  M.  Cokrad. 

110  1019 

Wh«N  *  promlMorj  note  la  made  pag«blt  »l  *  ptHtenlMr  plaoe^  m  Atenk;  in  an  aeUoBagdaii 

the  maker  it  ia  not  neoeaaazy  to  allege  or  prore  that  demand  of  payment  waa  madaittbit 

place  to  enable  the  holder  to  reoorer.   6  An.  61. 
Hhe  maker  of  the  note  may,  howeyer,  when  ined,  aet  np  in  defenae  that  he  had  depoaitad  Um 

ftmda  in  the  hank  to  meet  the  note  at  matarlty,  and  ahow  the  damagea  he  haa  aualaJned  Iqr 

the  ftilnre  of  the  holder  to  demand  payment  at  the  place  designated. 

APP£AL  from  the  Third  District  Court  of  New  OrleaoB,  FeUaweSf  J. 
John  B,  ffollandj  for  plaintiff  and  appellant,  O.  3£.  Conrad  d  San^ 
^r  defendant  and  appellee. 

Hows,  J.  The  plaintiff  enjoined  the  execution  of  a  writ  of  seiinro 
and  sale  issued  in  executory  proceedings  for  the  collection  of  certain 
promissory  notes  secured  by  mortgage  and  vendor's  privilege.  Hia 
petition  alleges  two  grounds  for  the  iigunction. 

I%r8U — That  at  the  maturity  of  the  notes  he  tendered  payment,  and 
that  therefore  the  interest  demanded  from  maturity  could  not  be  law- 
fully claimed. 

8eeond, — ^That  the  payee  of  the  notes,  defendant  in  injunction,  was 
engaged  in  the  service  of  the  ^'so-called  Confederate  States,"  as  a 
member  of  Congress ;  that  xwyment  of  the  notes  to  him  at  their  ma- 
turity and  during  the  war  was  forbidden  by  law  and  general  military 

« 

orders,  and  that  therefore  the  interest  demanded  after  maturity  could 
not  be  lawfully  claimed. 

The  answer  was  a  general  denial,  with  prayer  for  damages  against 
both  plaintiff  and  his  surety.  There  was  judgment  in  fieivor  of  de- 
fendant, dissolving  the  injunction,  with  damages  against  the  plaintiff 
alone,  and  the  plaintiff  alone  has  appealed. 

As  to  tlie  first  ground  of  injunction  the  court  a  qua  did  not  eir. 
There  was  no  sufficient  evidence  of  a  tender  to  suspend  the  accruing  of 
interest.  Two  of  the  notes  fell  due  May  1, 1862,  and  were  by  their 
terms  payable  at  the  Union  Bank.  If  we  give  the  fullest  effect  to  the 
testimony  on  behalf  of  plaintiff  we  find  that  when  these  two  notes  fell 
due  he  went  with  one  witness  and  offered  to  pay  the  notes  with  a  check 
of  another  x>or8on  on  Hie  Citisens'  Bank,  but  was  told  that  the  notes 
were  not  there,  and  the  note  teller  declined  to  take  the  check.  There 
was  no  tender  in  lawful  money,  nor  was  there  any  consignment  of  the 
amount  due.  C.  C.  2163,  2164;  C.  P.  404  to  418;  6  La.  19;  4  B.  146; 
2  An.  441,  496;  14  An.  327. 

As  to  the  other  two  notes,  falling  due  in  1863,  there  was  no  attempt 
to  show  that  any  tender  was  made. 

Upon  the  second  ground  of  injunction  the  court  did  not  err.  There 
was  no  evidence  adduced  to  establish  the  allegations  in  .regard  to  the 
defendant,  and  we  are  not  aware  of  any  rule  of  law  which  authoiuGes 
ua  to  take  judicial  notice  of  the  actions  of  private  individuals.    It  is 
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therefore  annecessory  to  consider  what  effect  the  proof  of  this  aver- 
ment  would  have. 

It  is  urged  by  plaintiff  that  the  notes  were  payable  at  the  Union 
Bank;  that  no  demand  was  made  there  until  long  after  maturity,  and 
that  for  this  reason  the  interest  ot  eight  jier  cent,  stipulated  after  ma- 
turity cannot  l>e  recovered.  If  avc  admit  that  Uiis  point  can  be  raised 
under  the  pleadings  in  this  ease,  we  reply  that  in  the  first  place  there 
is  evidence  to  show  that  the  agent  of  defendant  presented  the  notes  at 
the  Union  Bank  for  x>aymcut  as  they  fell  due ;  and  in  the  second  place 
if  the  testimony  of  the  agent  be  considered  as  not  establishing  this 
fact,  the  theory  of  the  plaintiff  is  incori*ect  in  law.  We  consider  it  as 
well  settled  in  this  State  since  the  aise  of  Ripka  v.  Pope,  5  An.  p.  61, 
that  where  a  promissory'  note  is  made  papable  at  a  particular  place,  as 
a  bank,  in  an  action  against  the  maker  it  is  not  necessary  to  allege  or 
proTe  that  a  demand  of  payment  was  made  at  that  place  to  enable  tiie 
plaintiff  to  recover ;  and  tliat  to  found  a  defense  upon  a  want  of  such 
demand  the  defendant  (or  in  this  case  tlie  plaintiff  in  ii\|unction)  most 
show  some  resulting  injury.  If  the  maker  show  that  he  had  funds  at 
the  appointed  place  at  the  appointed  time,  he  might  be  exonerated 
from  interest  thereafter.  If  ho  show  that  he  has  sustained  actual  loss 
in  consequence  of  non -presentment,  as  if  the  note  be  payable  at  a 
bank,  and  he  deposit  funds  there  to  meet  it,  and  they  are  lost  by  the 
Mure  of  the  bank,  such  loss  might  be  pleaded  in  defense.  Bat  in  tiiis 
ease  there  is  no  evidence  of  this  sort.  Story  on  Promissory  Notes  3S28 ; 
Parsons  on  Bills,  vol.  1,  p.  309  and  notes ;  McCollop  v.  Flaket,  12  An. 
551;  Catalonge  v.  Alva,  13  An.  99;  Stokes  r.  Forman,  12  An.  671. 

Upon  the  trial  in  the  court  below  the  plaintiff  offered  the  rec<»d  of 
the  executory  proceedings  to  show  that  the  notes  and  act  of  mortgage 
were  not  stamped  and  that  two  of  the  notes  had  been  restricted  by  a 
spedal  endorsement,  and  that  the  order  of  seizure  and  sale  was  there- 
fore irregular,  and  the  defendant  objected.    The  court  admitted  the 
record  in  evidence  with  the  reservation  "  that  if  in  an  examination  of 
tite  pleadings  said  record  was  not  relevant  to  the  issues  presented  it 
voaM  not  be  allowed  to  weigh  with  the  court  in  making  up  its  judg- 
ment,^ and  the  defendant  excepted.    Th^  court  in  its  judgment  attached 
no  weight  to  the  evidence,  and  we  think  properly,  inasviueh  as  the 
plaiBtifF  in  his  petition  for  an  ligunction  made  no  such  averments  as  he 
thus  sought  to  establish. 

The  defendant  has  asked  for  an  amendment  of  the  judgment  bo  as  to 
condemn  the  surety  on  the  iivjunction  bond  ia  BoUdo  with  the  plaintiff, 
but  the  surety  is  not  before  us. 

For  Hie  reasons  given  it  is  ordered  and  a^jndged  that  the  judgment 
appealed  fh>m  be  affirmed  with  costs. 

Beheaiing  refilsed. 
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Jeume  Btotor  et  al.  ▼.  Anton  Meoge. 

No.  1461. — Jeanne  Bister  et  al.  v.  Anton  Menge. 

The  pofr«r  of  the  hnabtnd  to  dispose  of  the  community  property  Is  limited  to  thst  of  alleBilloD 

by  ssle  or  otherwise  where  an  equiralent  in  Talne  Is  impliedly  reoelTed  for  the  property  dia* 

posed  of. 
The  husband  is  prohibited  ftom  making  any  oony«yanoe  inUr  vieoi  of  the  Immorsbles  of  the 

community  by  a  gratuitous  tille. 
At  the  dissolution  of  the  community  the  wife  is  entitled  to  one-half  of  the  ImmoTablea  disposed 

of  by  the  husband,  by  onerous  titles  in  Irand  of  her  rights,  and  she  may  enforce  them 

directly  a|(ainst  the  parties  in  possession. 
Where  a  party  In  possession  of  immovable  property  bj  a  gratuitous  title  is  sought  to  be  encted, 

he  cannot  Inyoke  the  plea  of  prescription  nor  call  the  donor  In  warranty. 
A  lease  by  the  husband  of  immovables  belonging  to  the  community  for  a  term  of  years,  la  the 

fbrm  of  a  donation  inter  vivott  will  fkll  if  the  donor  dies  before  the  expiration  of  the  time. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Plaque* 
mines.  CkuiKfhai^  J.  Collens  db  Wooldndge  and  James  FouUwubc, 
for  plaintiffs  and  api>ellauts.  C,  BoeeUua  and  Samhola  dc  Ducrog,  for  de- 
fendant and  appellee,  JS.  H,  McCaleb,  for  warrantor. 

Taliaferbo,  J.  Jeanne  Bister,  the  widow  of  Joseph  Laussade,  and 
Eliza  Laussade,  her  grand  daughter,  as  jilaintiffs,  prosecute  tins  action 
to  recover  from  the  widow  and  heirs  of  Anton  Menge  two  arpents  and 
a  half  of  land,  constituting  a  small  portion  of  a  tract  containing  four 
hundred  and  forty  arpents  lying  on  the  Mississippi  river  in  the  parisli 
of  Plaquemines,  and  belonging  to  the  community  that  existed  between 
the  widow  Bister  and  her  husband  Joseph  Laussade.  By  the  partition 
of  this  land  between  the  widow  and  the  only  lieir  of  Laussade  the  part 
of  the  tract  including  the  two  and  a  half  arpents  fell  to  Mrs.  Bister, 
who  donated  it  to  Eliza  Laussade  the  coplaintiff  in  the  case  and  the 
party  principally  interested  in  this  suit. 

In  February,  1851,  Joseph  Laussade  executed  before  a  notary  and 
witnesses  an  act  called  a  lease,  by  which  he  granted  to  Anton  Menge 
the  use  of  the  two  and  a  half  arpents  for  the  period  of  twenty  years. 
The  only  conditions  stipulated  were  as  expressed  in  the  act  ''that  all 
trees  and  shrubbery  that  ndght  be  planted  hereafter  in  and  upon  the 
said  tract  of  land  above  described  shall  be  the  property  of  said  Laus- 
sade, the  said  Menge  having  the  riglit  to  gatlier  the  fruits  of  said  trees, 
and  in  the  event  of  the  said  Menge  his  wife  and  children  leayi^g  the 
above  premises  before  the  expijration  of  the  said  twenty  years,  he,  she 
or  they  shall  have  the  right  only  to  take  away  from  the  said  land  said 
buildings  and  other  improvements,  as  he,  she  or  they  might  have  con- 
structed and  built  on  said  land  above  described.  The  said  Menge  shall 
have  no  right  to  sublease  or  underlet  the  property  above  described ; 
and  on  him,  his  wife  and  children  leaving  the  same,  the  said  property 
shall  be  surrendered  together  with  the  trees,  shrubberieB  and  fruit  trees 
thereon  planted  to  the  said  LaussadCy  his  heirs  and  assigns,  with  the 
exception  of  tiie  buildings  thereon." 

Laussade  died  in  1854.  The  land  wits  partitioned  in  January,  18G6^ 
and  in  August  following  this  suit  was  instituted.    It  is  contended  on 
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the  part  of  the  plaintiffs  that  the  act  in  question  was  a  mere  donation 
of  the  usufruct  of  the  premises  described.  That  the  land  being  com- 
muBity  property  the  husband  could  legally  make  no  disposition  of  it 
gtataitonsly ;  that  the  act  ceased  to  have  an^^  effeet  after  his  decease ; 
thai  the  urife  wa«  no  party  to  the  act,  never  having  signed  it,  and,  as 
a?erred,  ignorant  even  of  its  existence.  It  is  also  urged  that  this  aet 
'd  capable  at  all  of  any  legal  effect,  is  utterly  nidi  and  without  effect 
agaiDst  the  wife  as  well  as  against  third  parties  generally,  aa  it  was 
never  recorded. 

On  the  defense  it  is  argued  that  the  act  is  valid,  as  even  by  the  ad- 
miaaioBs  of  plaintiffs,  it  was  not  done  in  fraud  of  the  wife's  rigfata. 
That  the  failnne  to  record  cannot  avail  the  plaintiffs,  as  the  wife  is  not 
a  third  jKirty  to  the  acts  of  the  husband.  The  defendanta  called  the 
heir  of  Laussade  in  wai-ranty  and  pleaded  in  bar  of  the  action  the  pre- 
wriptions  of  one  and  ten  yeai*K.  The  verdict  of  the  jury  before  whom 
the  case  wn.H  tri<d,  maintains  tlic  defendants  in  possession  to  the  end 
ci  the  term  specified  in  the  act,  without  tlie  right  to  remove  the  build- 
ings and  inipi-ovements  made  by  them  n\yon  the  premises.  The  plain- 
tiffa  appealed  and  the  df^fendants  ask  this  court  to  amend  the  judgment 
of  the  lower  court  by  allowing  them  to  remove  the  buildings  and  im- 
provements according  to  the  contract. 

The  act  under  consideration  we  regard  as  a  donation  inter  vivo8;  and 
ai&cting  OS  it  does  community  x>roperty,  the  i)rincipal  inquiry  involved 
io  the  case  is,  has  the  act  any  legal  effect  T 

Article  2S73  of  tlie  Civil  Code  obviously  limits  the  i)ower  of  the  hus- 
band to  dispose  of  the  real  estate  of  tlio  community  to  acts  of  alien- 
ation by  sale  or  otherwise,  where  an  equivalent  in  value  is,  impliedly 
received  for  the  community  property  disposed  of. 

The  second  paragraph  ^of  that  article  strictly  prohibits  him  from 
making  any  conveyance  inter  vivos  of  tlie  immovables  of  the  com- 
mmilty  by  gratuitous  title.  The  fourth  pai*agraph  construed  in  con- 
nexion with  the  second,  can  only  be  taken  to  contemplate  a  recoufse  of 
the  wife  against  the  heirs  of  the  husband  in  cases  where  he  has  alien- 
ated the  immovables  of  the  community  by  oneious  title  in  f^aud  of 
her  rights.  The  case  of  the  disposal  of  the  immovables  of  the  com- 
mmdty  by  gratuitous  title  is  provided  for  in  the  second  paragraph  by 
absolute  prohibition.  The  prohibition  is  unconditional  and  wholly  in- 
dependent of  the  interest  of  the  husband  in  making  the  donation. 
Where  he  disposes  of  tlie  immovables  of  the  community  by  onerous 
title,  the  wife's  right  to  pursue  tlio  heirs  depends  upon  the  question 
whether  the  alienation  was  made  in  ixaud  of  her  rights  or  not.  In  the 
rase  of  Ms  disposal  of  immovables  by  gratuitous  title  no  such  test 
applies.  The  law  in  this  case  accords  to  the  wife  no  recourse  against 
the  heirs  of  the  husband.  At  the  dissolution  of  the  community  arises 
the  recourse  of  the  wife  against  the  heirs  of  the  husband  for  one-half 
28 
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the  value  of  the  immovables  of  the  community  disposed  of  by  him 
under  onerous  title  in  fraud  of  her  rights,  and  to  recover  directly  from 
the  parties  in  possession  her  share  of  tlie  immovables  ilinposod  of  by 
the  husband  by  gratuitous  title. 

The  case  of  tlie  lieirs  of  Reine  Trahan  t^.  Michael  Tnihan  ct.  al.,  8 
An.  455,  relied  upon  by  the  defendants,  we  think  not  applicable  to  the 
ptesent  case.  There,  tlie  wife  joined  the  husband  in  tlie  act  of  eman- 
cipation of  a  slave  ''in  consideration  of  his  long  and  faithful  services.'^ 
The  brief  remarks  of  the  court  in  that  case  touching  the  right  of  the 
husband  to  alienate  community  proX)erty  ought  perhaps  rather  to  Ins 
regarded  as  obiter  dicta  than  as  intended  to  establish  a  fixed  rule  on  tho 
subject. 

The  defendants  being  without  title  and  in  possession  by  the  gratui- 
tous act  of  Laussade,  their  call  in  warranty  and  pleas  of  prescription 
cannot  avail  them. 

It  is  sufficiently  clear  from  the  evidence  that  the  donation  had  its  • 
origin  in  the  kind  fedings  of  the  donor  towards  Menge,  who  it  is  shown 
was  in  other  respects  the  recipient  of  favors  and  benefits  coming 
gratuitously  from  the  same  source.  It  equally  appears  that  the  widow 
and  heir  of  his  bene£i«tor,  after  his  decease  in  1854,  continued  to  ex- 
tend to  Menge  and  his  family  for  ten  or  twelve  years  a  very  commend- 
able degree  of  liberality  and  forbearance.  The  orange  trees  planted 
by  Menge  in  1851,  had  come  to  maturity  and  yielded  him  a  handsome 
revenue  for  at  least  live  or  six  years  before  the  ins^tution  of  this  suit. 
One  witness  states  that  Mongers  crop  of  oranges  for  tlie  year  1865, 
brought  $600,  and  for  the  year  previous  $1,800.  Tlie  large  sum  claimed 
by  defendants  as  damages  in  case  of  eviction  we  apprehend  is  neither 
founded  in  law  or  equity.  The  plaintiffs  pray  judgment  for  the  value 
of  the  fruits  of  the  property  from  the  time  of  the  institution  of  tho 
suit.  The  evidence  adduced  does  not  enable  us  to  fix  satisfactorily  the 
amount  if  any  that  should  be  accorded. 

It  is  therefore  ortlered  adjudged  and  decreed  that  the  judgraont  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  fiulher 
ordered,  a^udged  and  decreed  that  the  plaintifl^  recover  from  de- 
fendants the  possession  of  the  land  and  prfemise^  sued  for,  viz :  Two 
arpents  and  a  half  of  land  described  in  the  petition,  tlie  same  now  and 
iieretofore  occupied  by  defendants  under  the  act  ptirporting  to  be  a 
lease  from  Laussade  to  Menge  executed  in  1851  \  that  defendants  de- 
liver i)ossession  of  the  same  to  plaintiffs  with  the  appurtenances  there- 
unto belonging,  reserving  to  the  defendants  the  right  to  remove  from 
the  premises  the  buildings  and  structures  oi  every  kind  which  they 
have  placed  upon  the  said  land.  There  is  likewise  reserred  to  the 
plaintiffs  the  right  to  prosecute  their  claim  for  the  fruits  as  set  forth  in 
their  petition. 

It  is  further  ordered  that  all  costs  of  these  proceedings  be  borne  by 
deftudants. 
Rehiring  refused* 
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No.  1473.— Alexaitdkr  Cakdaillac  v.  Bernard  Duthu. 

lad  tte  jpdfgMi^t  f^|M|j|^  ^uqpKm  will  lit  MmaIlod'«nd  the  rait  dltmkted. 

APPEAL  from  Biztk  DkAri«l  Odart  of  New  Orleuu.  Buplanikr,  J. 
J?,  d  (7.  JforWy  for  plaintiff  and  appellee,  JuUan  MieM  A  Jmlm  Lam' 
M,  for  defendant  and  appellant. 

Wtlt,  J.  Plaintiff  sued  the  defendant  for  a  sum  of  money,  whicb  he 
alleges  ia  a  balance  dne  him  on  account  of  a  partnership  between  him 
ind  the  itefe]i jnfft  4y^iy  (hp  year  1863,  which  partnership  has  never 
been  aetded.  He  sued  for  a  settlement  of  that  partnership,  claiming 
that  the  defendant  has  all  ^e  books  and  assets  thereof  and  refd^s  to 
KtUe  widi  liim.  He  also  saed  out  a  writ  of  arrest  against  the  defend- 
ant, aflegiag  thai  he  was  abi^iit  to  remove  from  the  State  without  leav- 
ing aoiBcient  property  to  satisfy  his  demand.  The  answer  is  a  general 
denial^  a  special  denial  that  the  ]^aintiff  placed  in  defendant's  hands 
any  nm  of  money  to  be  invested,  i|nd  special  denial  that  there  ever 
vaa  in  hif  hands  any  bookp,  papers  or  assets,  as  alleged  by  plaintiff, 
and  a  leconventlona!!  demand  for  damages  on  account  of  his  illegal  and 
wronglal  ipreit. 

There  was  ji^dgpieii^  for  plaintiff  ^r  f  2080  70,  and  the  defendant  has 
appealed.  The  ca9e  W4#  tried  l^y  a  jury  and  the  judgment  rendered  in 
aoeoidance  herewith. 

Theie  was  eyidei^ce  of  the  partfierahip,  but  not  a  particle  of  proof 
to  aoataiB  the  vexdiGt  tbl^t  the  defendant  owed  plaintiff  the  sum  of 
12060  70  or  any  ot)ijar  mpui. 

One  of  plaintiff's  witnfiasea,  Benry  Pedar^,  knew  of  the  transaction 
of  a  matt  lot  of  cotton,  the  proceeds  of  which  he  divided  between  the 
phintiir  and  defendant. 

Inother  witness  for  plaintiff,  Alexis  Dumestre,  knew  of  the  partner* 
skip,  and  that  cotton  waa  the  principal  commodity  in  which  they 
tnnaaeted  business ;  he  waa  employed  by  them  to  collect  the  cotton ; 
haTing  sold  two  lota  of  it,  he  paid  to  plaintiff  and  defendant  each  hia 
dare.  Another  of  plaintiff's  witnesses,  Franyois  Corre,  also  knew  ot 
the  traosactionB  between  plaintiff  and  defendant  in  reference  to  cotton. 
He  states  that  a  committee  was  appointed,  of  which  he  was  one,  to 
settle  the  accounts  between  plaintiff  and  defendant,  in  reference  to 
tanaadions  in  Mdea  and  cotton.  He  says :  '^It  was  agreed  that  Mr. 
Dnthn  would  pay  Mr.  Cardaillac  a  certain  sum  of  money,  the  amount 
of  vhich  I  do  not  remember,  but  believe  to  be  between  fifteen  and 
lerenteen  hundred  dollars.  One  of  the  members  of  the  committee  on 
that  oceanon  bound  himself  as  surety  of  Mr.  Duthu  to  Mr.  Cardaillac, 
Una  sorety  stating  that  he  woidd  the  following  day  pay  to  Mr.  Cardail- 
he  die  amonnt,  and  I  believe  the  amount  was  the  following  day  paid 
toKr.Caidaillae.*' 

The  testimony  ef  i^  other  witneaaea  la  vague  and  indefinite,  and 
there  ia  no  positive  evidence  to  austain  the  judgment  for  the  aum  re* 
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covered.  We  think  the  plaintiff  has  failed  to  make  ont  his  case,  and 
the  judgment  appealed  from  is  erroneoas. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below  be 
avoided,  annulled  and  reversed,  and  it  is  now  ordered  that  there  be 
judgment  as  of  non-auit  against  the  plaintiff,  and  that  he  pay  the  costs 
of  both  courts. 

Behearing  refused. 


No.  2076. — Louis  Favrot  v.  Martin  Mettler  et  als. 

The  iMsee  cannot  make  repaira  on  the  premisea  leaaed  at  Ibe  expense  of  tbe  lenor  wtthoni 
flrat  patting  him  in  defknlL 

APPEAL  from  the  Fifth  District  Court,  parish  of  East  Baton  Bouge. 
Fosey,  J.    Favrot  &  LamoUy  for  plaintiff  and  appellant,  F^vm  & 
Callahanf  for  defendants  and  appellees. 

LuDELiNO,  C.  J.  The  plaintiff  leased  to  the  defendant  his  house,  sit- 
uated in  Baton  Rouge,  for  the  period  of  three  years,  at  an  annual  rent 
of  one  thousand  and  eighty  dollars,  payable  in  equal  installments,  ob 
the  first  day  of  each  month. 

The  contract  is  in  writing.  It  simply  stipulates  that  Favrot  lets  the 
premises  for  the  price  and  term  above  stated,  and  that  the  lessee  binds 
himself  to  pay  the  price  and  to  take  good  care  of  the  property. 

The  defendants  made  i*epairs  on  the  premises,  and  when  the  plaintiff 
demanded  payment  of  tlie  rent  at  th^  beginning  of  the  fourth  month 
of  the  lease  the  defendants  presented  accoiints  paid  by  them  for  repairs, 
which  they  had  caused  to  be  made  on  the  premises,  some  of  which  were 
rejected  by  the  plaintiff,  and  defendants  refused  to  pay  the  rent. 
Thereupon  the  plaintiff  instituted  this  suit  to  recover  of  defendants  one 
hundred  and  uxty- seven  dollars  for  rent  due,  and  one  thousand  dollars 
damages  caused  by  the  failure  of  defendants  to  comply  with  the  terms 
of  tlie  le.ase. 

The  items  rejected  by  the  plaintiff  in  defendants'  account  pleaded  in 
reconvention  to  plaintiff's  demand,  are  $4G  for  painting  and  $150  for 
I)lasteriug. 

The  first  question  to  be  decided  is,  can  tlic  lessee  make  repairs  on 
the  premises  leased,  and  charge  the  lessor  for  them,  without  having 
*'equested  him  to  make  the  repairs? 

Article  2Ctt>4  of  the  Civil  Code  says :  ''  If  the  lessor  do  not  make  the 
necessary  repairs  in  tlie  manner  required  in  the  preceding  article,  the 
Uauee  may  mil  oh  him  to  do  it.  Jf  he  refuse  or  neglect  to  make  tibem  the 
lessee  may  himself  cause  them  to  be  made,  and  deduct  the  price  from 
the  rent  due  on  proving  tliat  the  repairs  were  indispensable,  and  that  the 
price  which  he  has  paid  was  just  and  reasonable.'' 

'*  The  owner  of  houses  would  soon  be  ruined,  if  it  were  permitted  to 
every  tenant  to  make  such  repairs  as  his  fancy  or  caprice  might  dictate, 
witliout  notifying  the  owner  of  the  property  of  the  intention."  8  fi.  171; 
5  An.  713;  5  An.  628. 
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The  question  is  well  settled  that  the  lessee  cannot  make  repairs  at 
the  lessor's  expense  witliojat  first  putting  the  landlord  in  default. 

There  is  no  proof  that  the  lessee  ever  called  on  the  lessor  to  make 
the  repairsy  the  price  of  which  is  claimed  of  him.  Hence  the  lessor  is 
not  hoond  for  the  price  of  the  repairs. 

It  appears,  however,  from  the  statements  and  admissions  of  the 
plaintiff  that  he  gave  defendants  credit  for  the  price  of  the  repairs,  for 
which  he  thought  he  was  responsible,  and  he  sued  for  the  balance  of 
the  rent  due.  In  his  brief  the  plaintiff  further  consents  that  the  item 
for  thirty  dollars  for  glazing  should  be  deducted  from  the  rents. 

We  do  not  think  there  is  any  ground  for  allowing  the  damage 
churned. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment 
in  favor  of  the  plaintiff  against  the  defendants  in  soUdo  for  the  sum  of 
one  hundred  and  thirty-five  dollars,  with  the  lessor's  privilege  upon  the 
fomitare,  fixtures  and  other  property  provisionally  seized  in  this  case 
on  the  leased  premises,  and  that  the  same  be  sold  to  satisfy  this  judg- 
ment It  is  further  ordered  that  the  defendants  pay  the  costs  of  both 
coortB* 


No.  I434.-^OHN  W.  Barbt  t^.  Wm.  S.  Pike. 

« 

A  madabuT  who  hM  oommonicfttod  lib  Aulhorlt/  to  ft  perton  with  whom  he  oontracU  in  ttiAt 

cKpatSty,  Is  not  smnrenble  to  the  tetter  fbr  anyttiiiig  done  beyond  it 
A  BnidBtery  ie  re«p«iiaible  to  thoee  with  whom  he  eontnote  onlj  when  ha  hei  bound  himself 

pweoneUy,  or  when  he  hee  exceeded  hie  authority  without  having  exhibited  hie  powers. 
mMic  the  eTidenee  in  the  record  leaves  the  qaeetion  of  flust  in  doubt  as  to  whether  the  a^ent 

tipenonany  responsible  on  a  note  whieh  he  has  givsn,  the  case  will  be  remanded  for  tlie 
of  reeeirlng  further  testimony  on  the  point 


i  PPEAL  from  the  Sixth  Disti'ict  Court  of  New  Orleans.  t>uplaniierj 
il  J.  Caoley  d:  PhiUlpSf  for  plaintiff  and  appellee,  ffays db New,  for 
defendant  and  appellant. 

Howe,  J.    This  suit  was  instituted  upon  the  following  note : 

"  $3357  07.  Baton  Rouge,  March  27, 18G2. 

"  Six  months  after  date  we  promise  to  pay  to  the  order  of  W.  D. 
Phillips,  Esq.,  and  at  the  branch  of  the  Louisiana  State  Bank,  Baton 
BoQge,  thirty  tliree  hundred  and  fifty-seven  dollars  and  seven  cents,  in 
fun  for  ninety  bales  cotton  purchased  this  day. 

*'  S.  M.  HART  &  CO.'* 

The  note  was  endorsed  by  its  payee,  and  transferred  to  plaintiff  long 
after  maturity,  and  the  case  is  therefore  to  be  decided  as  if  the  suit  had 
been  brought  by  the  payee. 

The  ansvv-er  admits  that  the  defendant  '^  was  a  member  of  the  firm  of 
S.  M.  Ilart  &  Co.,  which  in  the  year  1861,  on  the  failure  of  the  Legis- 
latare  of  Louisiana  to  make  provision  for  carrying  on  the  State  Peni- 
tentiary at  Baton  Rouge,  was  appointed  by  Governor  Moore  agents  of 
tbe  State  to  conduct  said  Penitentiary,  and  to  perform  such  acts  and 
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make  sucli  puicliases  as  were  necessary  to  keep  the  convicts  therein 
employed,  and  thus  save  the  State  the  expense  of  their  maintenance. 
That  as  such  some  cotton  was  purchased  of  W.  D.  Phillips,  of  Baton 
Rouge,  and  the  note  herein  sued  on  given  as  an  evidence  of  a  daim 
against  the  State  of  Louisiana. 

*'  That  Phillips,  a  resident  of  Baton  Rouge,  was  well  acquainted  with 
all  the  £Etcts ;  that  in  selling  said  cotton  he  knew  that  S.  M.  Hart  and 
respondent  were  acting  as  agents  of  the  State  of  Louisiana  in  pur- 
chasing the  $ome,  and  tliat  credit  was  given  to  the  State  and  not  to  S. 
j\(.  Hart  &  Co.,  and  tliat  S.  M.  Hart  &  Co.  in  no  way  held  themselves 
out  as  principals,  but  in  all  respects  conducted  themselves  as  agents, 
and  that  if  the  note  in  question  is  not  signed  '  as  agents '  by  S.  M.  Hart 
4^  Co.,  it  was  due  to  a  clerical  error,  and  with  no  intention  of  exe- 
cuting any  other  obligation  than  one  against  the  State  of  Louisiana." 

Tl^^re  was  judgment  for  plaintiiF,  and  defendant  has  appealed. 

It  appears  in  evidence  that  at  the  same  time  the  note  was  executed 
the  Pfty^,  Phillips,  signed  the  following  bill  and  receipt: 
**  ^.  H.  %rt  4  Co.,  Agents  J^mimam  Fenitanliszy: 

"  To  W.  D.  Phillips  : 

'*  For  ninety  bales  cotton,  39,495  lbs.,  at  8i  cents $3,357  07 

Commissions 2i  percent 83  93 


$3,441  00 

'*  ScceiveSl,  Baton  Rouge,  March  27,  1862,  of  S.  M.  Hart  &  Co., 
agents  Louisiana  Penitentiary,  their  note  at  six  months  for  the  sum  of 
thirty-three  hundred  and  fifty-seven  and  seven  one-handredth  dolhirs, 
b^ing  for  amount  of  above  bills.       _  W.  D.  PHILLH^S." 

The  commissions  in  this  bUl  were  inserted  by  way  of  memorandum^ 
in  keeping  the  account  between  the  State  and  S.  M.  Hart  &  Co.,  pur- 
chasing agents,  as  by  the  terms  of  their  employment  they  were  to  re- 
ceive two  and  a  half  per  cent,  for  buying,  and  are  not  included  in  the 
amount  of  the  note. 

The  defendant  has  introduced  evidence  to  show  that  the  firm  of  S. 
M.  Hart  &  Co.  was  established  solely  for  the  purpose  of  acting  as 
agents  for  the  State  in  managing  the  business  and  mechanical  depart- 
ments of  the  Penitentiary,  and  had  no  other  existence  or  purpose ;  that 
the  fact  was  well  known  in  Baton  Rouge ;  that  Phillips  was  an  inti- 
mate business  and  social  acquaintance  of  defendant;  that  the  cotton  in 
question  was  purchased  for  account  and  nse  of  the  State,  and  so 
charged  on  the  books  of  the  agents,  and  was  manufactured  into  cotton 
good^  for  account  of  the  State. 

As  stated  by  counsel  on  both  sides,  the  main  question  in  the  case  is, 
to  whom  was  the  credit  given  in  this  transaction  f  Upon  the  strength 
of  the  bill  and  receipt  signed  by  Phillips  at  the  time,  and  otlier  evi- 
dence in  the  record,  the  defendant  strenuously  contradicts  that  the 
credit  was  given  to  the  State,  and  that  the  holding  of  S.  M.  Hart  &  Co. 
to  a  personal  liability  on  the  note  did  not  enter  into  the  contempla- 
tion of  the  parties  at  the  time  the  note  was  made. 
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In  tlie  case  of  Selarodcrio  v.  Hart,  20  An.  p.  120,  it  ttm  held  that 
where  the  dcfendiints,  as  agents  for  the  Penitentiary,  contmcted  with 
plaintiffs  for  a  lot  of  lumber  to  bo  nsod  in  moving  the  machinery,  and 
the  bill  for  the  price  of  the  Inmber  was  made  out  against  them  as 
Agents,  they  could  not  be  held  i>er8onally  liable,  the  plaintifb  hiring 
admitted  their  agency,  and  dealt  with  them  in  their  represeiltaliTCi 
eapaeity. 

We  do  not  jierceive  that  this  case  dill^rs  from  that,  except  in  the  fiict 
tliat  the  note  was  given ;  and  it  cannot  be  doubted  that  the  origin  and 
consideration  of  that  note  may  be  iuqiiired  into  in  the  liands  of  the 
plaintiff,  who  took  it  some  three  or  four  years  after  it  fell  due.  We 
think  the  law  has  been  well  settled  in  this  State  since  the  case  of  Kmm- 
baar  v.  Ludeling,  3  Martin  644.  That  of  the  defendant,  maker  of  a 
note,  shows  that  ho  was  a  mere  agent  throughout  the  whole  transac- 
tion, and  that  within  the  knowledge  of  the  plaintiff  or  of  the  payee 
m  a  case  like  this,  the  note  is  not  binding  on  him, ''  because  in  the  lan- 
guage of  the  court  in  that  case  he  is  not  a  party  to  the  contract,  and  as 
&r  as  it  relates  to  him  it  is  without  consideration  ;  and  the  attempt  to 
enforce  it  is  a  violation  of  that  evident  justice  and  good  faith  which 
onght  to  direct  and  govern  in  all  contracts.*'  10  L.  390;  11  L.  13;  3 
B.381. 

It  is,  however,  contended  by  plaintiff  that  S.  M.  Hart  &  Co.  exceed- 
ed their  authority  in  making  the  note,  and  they  must  therefore  be  per- 
sonally bound  by  that  note  on  the  genentl  principles  of  the  law  of 
agency  in  this  I'egard.  But  we  apprehend  that  the  reason  of  the  rule 
that  an  agent  who  exceeds  his  authority  is  personally  bonnd,  is  that  he 
misleads  the  party  with  whom  he  contracts,  and  is  therefbre  held  on 
the  ground  of  misreprescntiition.  The  reaison  of  this  rule  being  absent, 
the  role  ceases.  It  is  provi<led,  therefore,  by  the  Civil  Code  (2981-2) 
that  *'  the  mandatary  who  has  coniiumiicatcd  his  authority  to  a  person 
with  whom  he  contracts  in  that  cni>»city,  is  not  answerable  to  the  latter 
for  anything  done  beyond  it,  unless  he  has  entered  into  a  personal 
guarantee;"  and  that  ''the  mandatary  is  responsible  to  those  witk 
whom  he  contracts  only  when  he  has  bound  himself  personally,  ot 
when  he  has  exceeded  his  authority  without  having  exhibited  his  pow- 
en."  And,  therefore,  in  the  case  of  Trastonr  v.  Fallon,  12  An.  p.  28, 
dug  Court  said  in  discussing  a  similar  question,  that  *'  to  hold  the  de- 
fendants liable  the  plaintiff  must  show  that  he  contracted  with  them 
penoually,  or  that  they  misled  him  by  assuming  to  act  for  others  with- 
oat  sufficient  authority  .'^ 

If  S.  M.  Hart  &  Co.  exceeded  their  antliority  in  making  the  note  in 
suit,  and  yet  the  limitations  of  that  authority  were  known  to  the  payee, 
the  plaintiff  could  not,  on  that  ground  simply,  recover;  and  on  the 
other  hand,  if  the  note  by  which  the  plaintiff  Claims  that  S.  M.  Hart  & 
Co.  hound  themselves  personally,  was  given  as  claimed  in  the  answer, 
the  plaintiff  in  the  authority  of  Krumbaar  e.  Ludeling  and  th^  sabse- 
VKnfe  dedaions,  conld  not,  en  that  ground  alone,  recover. 
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The  question  still  recurs,  to  whom  was  the  credit  given  t  Upon  the 
record  as  it  comes  to  us,  we  do  not  feel  justified  either  in  affirming  the 
judgment,  or  in  rendering  a  judgment  in  favor  of  defendant.  It 
seems  to  be  one  of  those  cases  which  justice  requires  to  be  remanded, 
in  order  that  the  main  question  as  a  question  of  fact  may  be  settled 
by  further  testimony.    C.  P.  906. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed  from 
be  avoided  and  reversed,  and  that  the  cause  be  remanded  for  a  new 
trial,  the  appellee  to  pay  the  costs  of  the  appeal. 


No.  1453. — ^LoRiN  Chapman  v,  the  New  Orleans,  Jackson  and 

Great  Northern  Railroad  Company. 

Where  a  nUroed  company  engaged  In  the  carrying  trade  aa  common  oarriera  for  hire  reoelvM 
and  receipts  for  property  to  be  transported  to  another  point  on  the  line  of  ttie  road,  the 
burden  of  excusing  its  non-delirery  at  the  point  designated  <Uls  on  the  company. 

A  judgment  of  the  District  Court  not  regular  in  form  will  be  annulled  on  appeal,  and  such 
Judgmoit  aa  should  haye  been  rendered  by  the  Judge  a  quo  wiU  be  pronounced  by  the 
Supreme  Court. 

APPEAL  from  the  Fourth  District  Court  of  jNew  Orleans.    Theardj  J. 
Marr  &  FouUj  for  plaintiff  and  appellee,  X.  E.  Simond$,  for 
defendants  and  appellants. 

Howe,  J.  The  plaintiff  sues  to  recover  the  value,  at  Jackson,  Missis- 
sippi, of  a  shipment  of  sugar  and  molasses  delivered  to  the  defendants 
at  Hammond  Station,  -on  the  twenty-fifth  April,  1863,  to  be  transpoirted 
by  the  latter  to  Jackson.  The  shipment  of  the  goods  is  admitted  and 
the  non-delivery  at  the  place  of  destination.  It  also  appears  that  the 
freight  money  was  paid  by  plaintiff  to  defendants  at  Tangipahoa,  a 
few  miles  beyond  the  point  of  shipment.  The  defense  is  that  "  at  or 
near  Tangipahoa  Station  the  progress  of  said  merchandise  was  arrested 
by  ^'Grierson's  raid,'' and  the  same  for  security  firom  devastation  by 
Federal  troops  was  stopi>ed  at  said  station,  and  by  the  impossibility  of 
proceeding  farther  on  the  road  in  consequence  of  military  orders  as 
well  as  by  destruction  of  the  road.  That  wliUe  said  merchandise  was 
then  and  there  at  Tangipahoa  the  same  was  destroyed  by  a  military 
force  acting  under  orders  of  Colonel  Dumontiel,  of  the  Confederate 
army,  and  lost  by  a  ^vis  nugor,'  by  circumstances  beyond  the  power  of 
defendants  to  prevent  and  without  any  fault  on  their  part.'' 

There  was  judgment  for  plaintiff  for  the  sum  of  $1274  33  in  gold  or 
its  equivalent  in  United  States  treasury  notes  with  interest  thereon 
from  April  25, 1863,  and  defendants  have  appealed. 

The  reception  of  the  property  by  defendants  as  carriers  for  hire  im- 
posed on  them  the  burden  of  excusing  its  non-delivery,  and  the  question 
whether  the  record  establishes  any  legal  excuse  is  mainly  one  of  fact. 
The  goods  had  apparently  arrived  as  flEtr  as  Tangipahoa  on  the  twenty 
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fifth  of  April,  1863.  From  that  place  to  the  point  of  destination  they 
might  have  been  carried  in  a  few  hours,  the  distance  being  about  one 
handred  miles.  They  were  there  unloaded  from  the  cats,  placed  on  a 
pUtform,  and  about  the  sixteen tli  of  May  following  destioyed,  as  a 
vitness  informs  us,  by  ^^Confederate  soldiers,  citizens  and  negroes,  Who 
hocked  in  the  heads  of  the  sugar  hogsheads  and  helped  themselves 
ud  carried  dlF  as  much  as  they  could.^'    The  witness  continues : 

"  Colonel  Dumontiel  left  the  same  day,  before  the  destruction,  with 
a  few  soldiers,  beiog  chiefly  if  not  entirely  his  staff.  Tlie  Federal 
caTftlijcame  into  Tangipahoa  in  less  than  an  hour  after  the  destruction 
di  the  sugar,  and  they  bunied  the  dei>ot  and  platfoim,  and  what  sugar 
and  molasses  had  not  been  taken  off  before  they  came  was  burned  with 
the  depot.^ 

This  cavalrjr  appears  to  have  been  not  Grierson^s  but  a  force  that 
one  ap  from  New  Orleans. 

F.  Damontiel  testifies  that  during  April  and  up  to  the  sixteenth  of 
Maj,  18G3,  lie  was  in  command  of  the  po.st  of  Tangipahoa,  and  saw 
sugar  and  ui classes  lying  out  at  tlie  depot  there.  He  states  that  the 
road  was  cut  by  Grierscm's  force  between  Tangipahoa  and  Jackson 
about  the  hitter  part  of  April,  and  certainly  prior  to  the  first  of  May* 
fie  does  not  fix  the  date,  nor  does  he  contirm  the  plea  that  the  goods 
wen:  destroyed  by  Ids  orders.  He  states  tluit  bcfbi*e  the  road  was  cut 
bjGrierson  he  had  orders  not  to  perauit  private  freight  to  be  trans- 
ported on  the  Jackson  Eailroad,  and  notified  the  railixmd  officers,  or 
employes,  at  Tangipahoa  of  such  military  orders,  but  of  these  orders 
and  that  notification  he  does  not  fix  the  date. 

We  hare  been  referred  by  defendants  to  a  **  pictorial  history  of  the 
wai'*  to  show  that  the  Jackson  Railroad  was  cut  by  Grierson^s  force  on 
the  tirenty-eighth  of  April,  1863.  If  we  admit  that  the  date  can  be 
find  by  such  method,  we  fail  to  discover  in  tliis  or  in  the  other  flEMsts  oi 
the  ease  that  the  defendants  have  established  any  Sufficient  excuse  for 
the  non-delivery  of  plaintiff's  property.  There  is  no  proof  whatever 
that  the  property  was  destroyed  by  orders  of  Colonel  Dumontiel,  and  it 
ia  not  necessary  therefore  to  determine  what  effect  suoh  orders  would 
have  had  in  law,  if  given  and  obeyed.  There  is  no  proof  when  military 
orders  were  given  te  forbid  the  transportation  of  private  fireight  over 
the  Jackson  road,  and  it  is  unnecessary  therefore  to  consider  what 
eflSeet  they  would  have  had  in  law  if  they  had  been  connected  with  the 
date  when  the  goods  arrived  at  Tangipahoa.  Admitting  that  the  road 
vaa  eat  by  Grierson's  raid  on  the  twenty-eighth  of  April,  1863,  we 
fisd&at  three  days  were  available  to  the  defendants  to  convey  the 
prqwrty  from  Tangipahoa  to  Jackson,  a  journey  of  a  &w  hours.  The 
Swda  arrived  at  Tangipahoa  on  the  twenty -fifth  April,  and  the  ii^ight 
■ooey  was  there  paid  by  plaintiff  to  defendants ;  and  the  record  does 
Boidiscioee  any  reason  sufficient  in  law  to  justify  the  unloading  at  that 
29 
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station  of  the  plaintiff's  property  and  the  exposure  of  it  to  the  destruc- 
tion which  came  some  three  weeks  afterward. 

The  judgment  would  be  in  all  respects  affirmed  if  regular  in  form, 
and  for  the  proper  amount  of  interest.  As  it  is  admitted  by  plaiutifl'^s 
counsel  that  the  rights  of  his  client  would  be  satistied  by  a  judgment 
in  lawful  money  for  the  sum  fixed  by  the  court  as  tlie  value  of  the 
property,  and  as  interest  is  due,  not  from  tlie  time  of  shipment  but 
from  judicial  demand  (5  Hob.  192),  it  is  ordered  and  acfjndged  that  the 
judgment  apx>ealed  from  be  avoided  and  annulled,  and  tliat  the  plain- 
tiff have  judgment  against  defendants  for  the  siun  of  twelve  liuudred 
and  seventy-four  dollars  aud  thirty-three  cents,  with  five  i>er  centum 
per  annum  interest  from  February  1,  1866,  with  costs  of  the  lower 
oourt,  and  that  the  plaintiff  pay  the  costs  of  the  appeal. 

Rehearing  refused. 


No.  1987. — Marie  Josephine  Lapice,  Wife  of  Jules  DeLonqpbe 

Fitzgerald,  v.  P.  M.  B.  Lafice  et  al. 

p.  H.  B.  Lapice  and  othen  executed  their  promissory  note  for  fSO.OOO  in  Ikror  of  Marie  Jom> 
pbine  lApice  for  borrowed  money.  Marie  Josephine  Lapice  aftenrardi  made  a  marriage 
contract  with  Jules  DeLoagpre,  in  which  among  other  sUpulatlons  this  note  for  f  60.000  was 
specially  set  apart  to  her  as  her  dowory,  an  accurate  description  thereof  being  given  ;  th«*y 
were  subsequently  married  and  the  note  passed  into  the  hands  of  the  husband.  Held  — Tlut 
the  stipulation  of  $50,000  in  the  marriage  contract  waa  merely  descriptive  of  the  note,  and 
not  an  estimation,  and  the  note  or  its  value  did  not  ftdl  into  the  ommunfty  under  article 
3334  of  the  0.  C,  and  the  husband  became  chargeable  with  no  particular  sum  on  receiving  it 

The  wife,  properly  authorized  by  her  husband  or  the  Judge,  may  sue  lor  in  her  own  name  and 
recover  the  amount  ot  a  note  settled  upon  her  by  the  marrisge  contract  aa  dowery.  C.  P.  107. 
The  appearance  of  the  husband  to  authorise  the  snil  condudet  him  from  any  demand  he 
xnight  have  againat  the  makers  of  the  note. 

The  Judge  of  the  District  Court  gave  as  reasons  for  Judgment,  *' after  hearing  the  evideooe  and 
argument  of  counsel  and  coniilderiag  the  law  and  the  testimony  adduced*  and  tha  rmmnt 
mxMy  amgned,  it  is  ordered,  etc."  Held  to  bo  a  iuAcient  compUance  iHth  article  80  of  the 
Constitution. 

APPEAL  from  the  Fourth  District  Conrtf  parish  of  St.  James. 
Beauvais,  J.  X.  Castera  and  Carhton  Hunt,  for  plaintiff  and 
appellee,  Felloice  &  Mills,  Legendre  dk  Poch6  and  E,  B,  Beckwith  for 
defendants  and  appellants. 

Wtlt,  J.  On  the  first  of  May,  1856,  the  defendants  executed  and 
delivered  to  the  plaintiff  their  promissory  note  for  (50,000,  due  first  of 
January,  1858,  for  borrowed  money.  In  order  to  secure  the  payment 
thereof  they  executed  a  mortgage  on  their  plantation  in  the  {Muiah  of 
St.  James. 

The  plaintiff,  the  payee  of  the  note,  subsequently  married  Jules  de 
Ix>ngpr^  Fitzgerald,  and  by  a  marriage  contraet  she  constituted  to  her-* 
self  in  dowery  this  note  together  with  other  property.  She  finally  in- 
stituted this  suit,  with  the  authorLeatlon  ef  her  husband,  for  the  ren 
corery  of  the  amount  due  on  the  note  and  to  forecloae  the  mortgage^ 
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The  answer  is  &  general  denial  and  the  prescription  of  five  and  ten 
years.  The  defendants  subsequently  filed  a  peremptory  exception  £» 
plaintiff's  right  of  action  on  the  ground  tliat  by  the  marriage  contract 
between  plaintiff  and  her  husband,  *'the  note  sued  on  and  therein 
recognized  as  dotal  property,  was  to  be  placed  after  the  marriage  in 
the  control  and  under  the  administration  of  the  husband,  and  plaintiff 
therefore  cannot  stand  in  court  as  plaintiff"  to  maintain  this  action. 

There  was  judgment  in  the  lower  court  in  favor  of  plaintiff  and  the 
defendants  have  appealed. 

The  defendants  contend  that  on  the  celebration  of  the  marriage  the 
note  sued  on  fell  into  the  community  by  virtue  of  an  estimation  thereof 
in  the  marriage  contract  under  article  2334  of  the  Civil  Code,  which 
dedaxes  that,  '*If  the  dowery,  or  part  of  it,  should  consist  in  movable 
effects,  valued  by  the  marriage  eontract  without  declaring  that  the  esti- 
mated value  of  the  same  does  not  constitute  a  sale,  the  Imsband  be- 
comes the  proprietor  of  such  movable  effects,  and  owes  nothing  but  the 
ttlimaied  value  of  the  same.'* 

We  hsTC  carefully  examined  the  marriage  contract  and  cannot  per- 
eeive  any  estimation  or  valuation  therein  of  the  note  sued  on. 

The  third  article  of  the  marriage  contract  declares  that  the  future 
vife  constitutes  to  herself  in  dowery,  first,  the  sum  of  fifty  thousand 
dollars,  the  amount  of  a  note  subscribed  May  1,  1856,  by  Messrs.  P. 
M.  B.  Lapiee,  J.  Frank  Lapice,  Ambrose  G.  Lapice  and  Emile  D.  La- 
jdce,  her  brothers,  payable  to  her  own  order,  January  1,  1858,  and 
aeeored  by  morl^gage  on  the  plantation  of  said  Messrs.  Lapice,  situated 
in  this  pariah;  the  second,  third  and  fourth  clauses  in  said  article  refer 
to  other  property  constituted  as  dowery  without  any  valuation  men- 
tioned* 

The  fourth  article  of  the  marriage  contract  declares,  that  immediately 
after  the  expected  marriage,  the  note  of  fifty  thousand  dollars,  and  the 
sam  of  six  thousand  five  hundred  dollars,  which  the  future  wife  has 
just  constituted  to  herself  in  dowery,  will  bo  delivorcd  to  the  future 
husband  who  will  give  acquittance  therefor,  and  will  take  charge  of  the 
same  in  order  to  account  therefor  according  to  law. 

The  expression,  the  $um  of  fifty  thousand  dollars^  mentioned  in  the 
third  article  of  the  marriage  contract,  is  immediately  qualified  by  add- 
ing ike  amount  of  a  tertaim  note  which  is  fully  descril^ed  as  the  note 
ned  on.  This  remark  cannot  be  construed  to  imply  a  valuation  or 
estimation  of  the  note,  especially  if  taken  in  connection  with  the 
fourth  article  which  says  immediately  after  the  marriage  the  note  of 
fifty  ihemeamd  doUarej  and  the  sum  of  six  thousand  five  hundred  dollars 
which  the  future  wifo  has  just  constituted  to  herself*  in  dowery,  etc. 
We  can  perceive  no  valuation  of  the  note  and  do  not  think  the  husband 
heeame  chargeable  with  any  specific  sum  on  receiving  it.  We  regard 
the  note  as  the  dotal  property  of  the  wife  and  under  article  2349  of  ths 
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(<ivil  Code  the  huaband  will  not  be  answerable  for  failure  to  collect  it 
when  the  same  is  not  owing  to  bis  fault  or  neglect. 

The  next  question  to  consider  is,  can  the  wife  sue  for  the  recovery  of 
the  note,  her  dotal  property,  with  the  authorization  of  ber  husband  t 

Article  2390  of  the  Civil  Code  provides  that,  'Hhe  husband  alone  has 
the  administration  of  the  dowery,  and  his  wife  cannot  dejuive  him  of 
it;  he  may  ooi  alone  in  aeouri  of  justice  for  the  preservation  or  recovery 
of  the  dowery  against  such  as  either  use  or  detain  the  same,  but  ttiis 
does  not  prevent  the  wife  from  remaining  the  proprietor  of  the  effects 
which  she  brought  as  her  dowery.''  Article  107  of  the  Code  of  Practice 
declares  that,  '^  husbands  have  under  their  control  the  personal  and 
possessory  actions  to  which  their  wives  are  entitled,  though  they  be 
themselves  minors;  therefore  tliey  can  proceed  judieiaUy  and  in  thdr 
own  name  in  whatever  relates  to  the  preservation  of  the  dotal  property, 
which  their  wives  have  brought  to  them  by  marriage  as  well  as  to  the 
recovery  of  debts  due  them,  these  being  under  their  administration. 
But  actions  relating  to  the  ownership  of  the  dotal  or  paraphernal  prop- 
erty of  the  wife,  or  of  some  real  right  belonging  to  her,  must  be 
brought  by  the  wife  duly  authoiized  by  her  husband,  or  by  the  judge 
if  he  fails  to  do  it." 

In  a  contract  between  the  husband  and  the  wife  for  the  admimstra* 
tion  of  the  dotal  property,  the  rights  of  the  husband  would  prevail. 
He  had  the  right  to  sue  in  his  own  name  on  the  note  herein  declared 
upon,  under  the  articles  of  the  Civil  Code  and  Code  of  Practice  just 
quoted. 

He  may  act  alone  in  a  court  of  justice  for  the  recovery  of  the  dowery 
against  such  as  detain  the  same.    C.  C.  23^0. 

The  law  does  not  declare  he  must  act  alone.    It  says  he  may  a^st  alone. 

This  right  is  personal  to  the  husband  and  is  based  upon  the  supposi- 
tion ihat  the  dotal  property  is  under  his  administration^    9  A.  12. 

Because  the  law  has  provided  that  the  husband  may  proceed 'in  his 
own  name  to  recover  debts  due  his  wife,  does  that  prohibit  him  from 
permitting  or  authorizing  his  wife  to  sue  therefor,  as  in  tliis  case,  in- her 
own  namet  We  think  not.  The  law  has  not  rendered  thewiCe  ab- 
solutely incapable  of  suing,  with  her  husband's  authorization  for  her 
dotal  property.  On  the  contrary  it  expressly  declares  that  actions 
relative  to  the  ownership  of  dotal  or  paraphernal  property  or  of  some 
real  right  must  be  brought  in  the  wife's  name.    C.  P.  107. 

The  defendants  however,  contend  that  under  the  general  inle  a 
married  woman  cannot  sue  or  be  sued,  and  that  where  die  brings  an 
action  she  must  show  by  proper  averments  that  she  is  within  the  ex- 
ception to  the  rule.  They  rely  upon  tlie  case  of  Mrs.  Jane  Cowand, 
wife  of  Akin  vl  Mrs.  Josephine  Pulley,  widow  of  Cowand.    9  A.*  12. 

Vrhat  case  is  not  analagous  to  tlie  one  wo  are  now  considering.    In 
that  case  the  wife  sued  without  the  authorization  of  her  husband  on  a 
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note  irMch  accrued  during  the  existence  of  the  community  made  in 
h«  &Tor  by  her  husbanfl  an^  lus  partner,  the  husband  of  the  de- 
fendant. The  defendant  in  th^t  case  excepted  on  the  ground  that 
plaiatlff  iras  a  married  woman  and  had  averred  no  facts  in  her  petition 
which  in  \aw  autliorize  her  to  stand  in  judgment  witJiout  tlie  aid  of  her 
ha^and. 

The  note  was  prima  fqeie  a  community  asset,  and  the  husband  as 
head  and  master  thereof  refused  to  authorize  liis  wife  to  sue.  The 
exeeption  wfu  properly  s^tained. 

Without  the  authorization  of  her  husband  the  phiintiff  in  thia  auit 
could  not  properly  appear  as  plaintiff. 

The  defendants  have  no  interest  in  contesting  the  right  of  pUdntiif 
to  sue  on  the  note  unless  they  have  some  defense  against  the  husband 
which  they  wish  to  set  up,  or  unless  the  satisfaction  of  the  suit  insti- 
tated  by  plaintiff  would  not  release  them  from  any  demands  of  the 
basliaiid  on  account  of  the  note. 

They  have  not  alleged  they  have  a  defense  as  against  the  husband, 
and  we  conclude  they  hav«  naiie.  The  appearing  of  the  husband  to 
authorize  the  suit  concludes  him  froi|i  any  demands  he  might  have 
sgunat  them  on  aoooaat  of  the  Bote. 

In  tilie  case  of  Peyronx  et  al.  v,  Davis,  17  L.  480,  this  court  said,  'Hhe 
defendant  must  aver  that  he  has  a  good  defense  against  the  real  owner, 
siherwiee,  wheUier  tha  ]^aintiff  is  the  owner  or  not,  is  a  fact  which  can- 
not ftwail  him.*' 

in  the  case  of  Shaw  et  al.  v,  Thompson,  3  N.  S.  392,  this  court  said, 
"the  suit  ai^iears  to  have  been  brought  by  the  persons  having  the  legal 
interest  in  the  instrument  sued  on.  Whether  they  were  the  owners  or 
not,  was  a  matter  with  which  the  defendant  had  nothing  to  do,  as  the 
judgment  here  formed  res  judicata  against  any  other  who  might  here- 
after have  claimed  an  interest  in  it." 

We  conclude  tlicre'oro  tltat  the  peremptory  exception  to  plaintiff's 
right  to  prosecute  this  suit  is  not  well  taken. 

AVe  have  careftilly  considered  the  evidence  adduced  by  the  plaintiff 
to  prove  the  iutemiption  of  prescription  and  consider  the  interruption 
folly  established.  The  books  of  the  defendants  in  which  the  credits 
OD  the  note  of  $50,000  were  regularly  entered  for  a  series  of  years,  the 
extension  of  the  payment  and  the  credits  indorsed  on  the  note  by 
Ibo  a^ent  of  the  defendants,  the  payment  of  the  $4000  by  check  on 
the  Citizens'  Bank  on  the  thirteenth  of  April,  1864,  the  production  of 
the  check  itself,  corresponding  with  tlie  books  of  deftudants,  all  cor- 
loborate  the  evidence  of  the  plaintiff  and  clearly  establish  llie  inter- 1 
mption  of  prescription.  The  interruption  of  prescription  is  fully  es- 
tablislied  without  the  testimony  of  Barjoe. 

The. defendants  raise  in  their  brief  other  points  which  we  deem  it  un- 
necesaary  to  answer.    They  are  not  such  as  to  require  serious  con- 
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We  wUL  howeveri  observe  in  reply  to  the  objection  that  the  jadgment 
appoaled  from  does  not  conform  to  the  eightieth  article  of  the  Conatita- 
tion,  Tehich  requires  judges  to  adduce  the  reasons  on  which  their 
judgment  is  founded,  that  we  find  the  following  declaration  in  the 
judgment :  ''  After  hearing  the  evidence  and  argument  of  counsel,  and 
considering  the  law  and  the  testimony  adduced  and  the  reoMonB  oraJthf 
oiHgned,  it  is  ordered,**  etc.  We  deem  this  a  sufficient  compliance  with 
the  conslatutional  provision.    12  A.  410. 

It  is  therefore  ordered  that  the  judgment  appealed  from  b^  affirmed 
with  costs. 

Rehearing  refused. 


No.  2074.— Charles  Wieck  v.  H.  Y.  Babin,  ex  sheriff,  and  others. 

A  Misar*  and  aala  of  property  under  a  writ  of  >!.  fa.  waa  made  on  twelve  montha*  credit  for 
which  a  twelve  montha'  bond  waa  given  with  approved  aecarlty.  At  the  matoritj  of  the 
bond  mJL  fa.  waa  iaaned  thereon  againat  the  principal  and  anretj-and  pruperij  aeised  and 
again  a<dd  on  twelve  montha'  credit^  for  which  a  aeoond  twelve  montha*  bond  waa  given  with 
approved  aecnritjr.  At  the  matarltj  of  thii  aecond  bond  execntion  again  iaaned  againat  the 
prlneipal  and  aorety.  Held-i^That  the  aeoond  bond  waa  taken  without  any  warrant  or  au- 
thority of  law  and  oould  not  therefore  be  enforoad  in  the  aununary  manner  provided  by  law 
for  the  execution  of  twelve  montha'  bonda.  That  execution  on  the  aeoond  bond  would  be 
ktayed  by  Injunction. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bouge.  P^ey,  J.  T.  P.  Qreet^  and  Pugua  A  CaViShan  for  plaintiff 
and  appellant.  A.  8,  Merron  and  Favrot  d  Lamon  for  defendants  and 
appellees. 

Howe,  J.  In  1861  the  sheriff  of  the  parish  of  East  Baton  Bouge,  as 
tax  collector,  seized  and  sold  certain  property  of  Or.  W.  Boberts  for  the 
purpose  of  making  therefrom  the  amount  of  a  State  license.  Laws  of 
1855,  p.  514,  i  55. 

The  sale  was  made  on  twelve  months*  credit,  and  the  puroliaser  gave, 
as  sureties,  on  a  twelve  months^  bond,  P.  A.  Kugler  and  Pliny  D.  Hardy. 

On  this  twelve  months'  bond^.  fa,  issued,  and  in  May,  1866,  certain 
real  estate,  the  property  of  P.  A.  Kugler,  one  of  the  sureties,  was  seized 
and  offered  for  sale  for  cash,  but  not  bringing  its  appraised  value,  as 
required  by  the  then  existing  law  (Acts  of  1866,  p<  90),  was  offered 
on  twelve  months'  credit.  It  was  thus  sold  on  tlie  fourth  August,  1866, 
and  P.  A.  Kugler,  the  surety  and  owner,  bid  it  in  and  gave  a  twelve 
months'  bond,  with  plaintiff  in  this  suit  as  surety. 

In  August,  1867,  after  the  maturity  of  the  last  bond,  a  writ  of  J^.  /a. 
iras  issued  on  it,  and  the  sheriff  seized  property  of  the  plaintiff,  who 
theroupon  sued  out  the  iivjimction  now  before  us.  There  waa  judgment 
for  defendants,  dissolving  the  ii\junction,  and  plaintiff  has  appealed. 

We  iind  no  authority  in  law  for  the  second  sale  on  credit  and- the 
taking  of  the  second  bobd. 

If  we  concede  on  behalf  of  the  defendants  that  the  first  bond  waa 
valid,  it  should  have  been  executed  by  a  sale  for  cash,    C.  P.  7dO|  Mid 
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ad  of  aeventh  April,  1826,  ainencliug  tlio  same.  The  necond  section  of 
the  act  of  March  2, 18G6,  in  force  in  August,  1866,  if  it  apply,  does  not 
app«ur  to  have  changed  this  rule  furtlier  than  to  have  required  that, 
upon  such  sole,  the  property  should  be  appraised,  and  realize  in  cash  its 
appraized  value. 

Without  expressing  then,  any  opinion  upon  the  validity  of  the  second 
bond  as  an  obligation  to  been  forc/cd  via  ordinaria,  we  think  it  clear 
titat  it  cannot  be  collected  in  tlie  summary  manner  in  which  the  defend- 
ants endeavored  to  proceed.  Such  summary  process  requiring  no  order 
of  a  judge,  and  in  this  respect  swifter  even  than  executory  proceedings 
upon  a  mortgage,  ought  to  be  considered  as  stiicti  juris,  and  x^rmitted 
only  where  it  is  clear  that  the  liond,  which  the  obligors  acknowledge  to 
have  the  force  of  a  final  judgment,  is  one  given  in  pursuance  of  law  in 
proceedings  authorized  by  law. 

We  have  been  referred  by  defendants  to  several  cases  in  which  it  has 
been  held  by  this  conil  that  the  surety  on  a  twelve  months*  bond  cannot, 
while  his  principal  ret:iius  the  property,  be  heard  to  allege  any  irregu- 
larities in  the  sale.  2  La.  :3G0;  9  R.  185 ;  12  R.  206 ;  7  An.  542.  This 
role  is  well  settled,  and  miglit  be  invoked  against  an  attempt  to  eigoin 
the  first  bond.  But  we  apx>rehcud  that  it  cannot  be  applied  to  the 
second  bond,  now  before  us,  given  in  proceedings  not  authorized  by 
law. 

For  the  reasons  given,  it  is  ordered  and  a^udged  that  the  judgment 
appealed  from  be  avoided  and  reversed.  It  is  further  ordered  that  the 
plaintiff  have  judgment  against  defendants  perpetuating  the  injunc- 
tion issued  herein  on  the  twenty-fourth  August,  1867,  with  costs  in 
both  courts. 


Ko.  1482.— James  A.  Douglass  t;.  S.  C.  Manniko. 

A  MttlenDbent  of  bnainMs  tnoaactioiifl  between  pwtlM  by  one  givUig  bit  note  Ibr  1li«  biliBM 
da«^  wlU  be  couclunre  where  the  proof  in  the  record  ehowi  that  bo  error  oconrred  la  tho 
•ettlenent 

APPE  AJj  from  the  Sixth  District  Court,  of  New  Orleans.    DuplanUer, 
J.     Horner  d:  Benedicty  for  plaintiff  and  appellee.    MeCay  d  JAufen- 
burg,  for  dcfcniUint  and  appellant. 

Taliakehuo,  J.  The  plaintiff  sues  on  a  promissory  note  for  $700- 
The  defendant  in  his  answer  pleads  a  general  denial.  Afterwards  in  a 
suppleinental  answer  ho  set  up  a  reconventional  demand  founded  upon 
ehums  against  the  plaintiff  for  a  quantity  of  ballast  and  a  large  lot  of 
implements  used  by  stevedores  in  their  business,  which  ballast  and 
tools  he  alleged  he  left  in  charge  of  tlie  plaintiff  in  the  early  part  o^ 
1861,  when,  it  seems,  the  defendant  left  the  city  and  took  up  his 
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residence  at  Areola  and  other  plaees  near  the  Jackson  railroad.  He 
avers  that  npon  Ms  retam  to  the  city  in  1865,  the  plaintiff  refused  and 
failed  to  deliver  to  him  certain  tools,  which  he  enumerates  in  detail, 
and  that  plaintiff  had  sold  eleven  hundred  and  fifty  tons  of  the  bal- 
last entrusted  to  him  without  accounting  to  him  for  the  proceeds, 
which  lie  fixes  at  the  sum  of  six  thousand  nine  hundred  dollars.  He 
alleges  tliat  the  note  sued  upon  was  given  through  error  and  without 
consideration.  He  prayed  a  trial  by  jury  and  judgment  in  reconven- 
tion for  $7626,  and  interest,  &c.  Upon  affidavit  made  the  court 
qrdered  a  trial  by  jury,  to  which  plaintiff  objected,  and  the  objection 
being  overruled,  a  bill  of  exceptions  was  reserved. 

The  verdict  of  the  jury  was  in  favor  of  the  plaintiff  for  the  amount  of 
the  note,  rejecting  all  claims  on  the  reconventional  demand. 

The  court  thereupon  rendered  judgment  in  conformity  with  the  prayer 
of  petition  and  the  defendant  has  appealed. 

The  plaintiff  asks  of  us  an  amendment  of  the  jadgmcnt  allowing  in* 
terest  from  twenty-fifth  of  September,  1865. 

We  do  not  find  it  necessary  in  the  decision  of  this  case  to  examine 
the  bill  of  exceptions. 

It  seems  that  the  defendant  followed,  previous  to  the  late  war,  the 
occupation  of  a  stevedore  in  New  Orleans,  and  that  the  plaintiff  was  for 
a  considerable  length  of  time  his  chief  clerk.  About  the  beginning  of 
the  war  the  defendant  left  the  city  and  remained  away  until  the  resto- 
ration of  peace.  He  left  in  charge  of  the  plaintiff  implement  of  variooa 
kinds  used  in  his  line  of  business  and  a  quantity  of  ballast.  The  plain- 
tiff sold  a  part  of  this  ballast,  in  lots,  to  different  purchasers ;  a  part 
was  stolen,  and  a  part  taken  by  the  military  autliorities.  He  appropri- 
ated a  portion  of  the  proceeds  by  the  instructions  of  the  defendant  to 
the  discharge  of  one  of  his  debts  amounting  to  $340  70,  and  doubtleaa 
accounted  for  the  remainder  in  the  settlement  that  took  place  between 
the  parties,  when  the  balance  due  the  plaintiff,  after  the  acUustment  of  ' 
all  claims  between  them,  was  fixed  at  $700  and  for  which  the  defend- 
ant executed  the  note  sued  upon.  A  careftd  examination  of  the  evi- 
dence convinces  us  that  the  verdict  of  the  jury  is  Ailly  sustained 
thereby. 

It  is  therefore  ordered,  adjudged  and  decr^  that  tbe  Judgment  of 
the  District  Court  be  afiOxmed  with  oostft  in  both  oonrts. 


^* 
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invppiintion  by  defendant  to  remore  a  caaae  la  analrgoua  to  a  plea  to  the  Jipiadiction,  apd 
irbea  ordered  by  the  court  the  party  against  whom  it  is  takeh  -may  appeal,  but  when  the 
oidtt  q|  removal  »  refti»cd,  no  irreparable  li^nry  follows,  and  it  ia  onapp^alf  ble.  It  ^fO, 
Junrarsr,  be  examined  on  the  appeal  taken  by  defendant  ltt>m  a  final  judgment  on  the 
BMflis,  and  If  Amnd  erroneous,  will  be  corrected. 

He  Aoaou'  Expreaa  Company,  domiciliated  in  the  State  of  New  York,  and  all  of  Ms  corpomtori 
dtizem  of  other  States  than  Louisiana,  has  a  right,  when  sued  in  one  of  the  courts  of  this 
8Me;  by  a  cStixi-n  ol  the  State,  to  remove  the  cause  to  the  next  Circuit  Coui  t  of  the  tlpited 
aktea.   JodiCMry  Act  of  1789,  Section  12. 

AH  pronedinga  l^.kt  n  in  a  cause  by  a  State  court  after  erroneoualy  denying  ap  appUeitioii  tq 
nnrove  to  the  Circuit  Court  of  the  United  States,  are  eorom  noHJwUee  and  vodd. 

When  tfae  authority  of  an  attorney  at  law  to  appear  In  a  cauae  is  not  questioned  it  will  be  pre- 
nmed,  and  his  acta  wiU  be  binding  on  the  party  for  whom  he  appeara. 

APPEAL  from  tlie  Third  District  Court,  of  New  Orleans.    Fellowes, 
J.    C  Kofeliua  nnil  A  If  red  Philips,  for  plaintiff  and  ap{>ellee.    Sul- 
livan, Billinf/s  dr  Ilvghes,  for  defendants  and  appellants. 

Howe,  J.  The  plaintiff  brought  this  suit  against  the  defendants,  as 
express  forwardeii*,  aud  caused  them  to  be  cited  through  Alfred  Lock- 
wood.    The  ilefendant>s,  appearing  by  their  attorneys  at  law,  fllo<l  a 

m 

petition  for  the  removal  of  t]ie  cause  for  tiial  into  the  next  Circuit 
Coartof  the  United  States  to  be  held  in  the  Eastern  District  of  Louis- 
iana, ofleriug  surety  iu  such  amount  as  the  court  might  require,  and 
took  a  rule  to  show  cause  why  the  case  should  not  be  thus  removed. 
'I1ie  petition  was  verified  by  Asa  S.  Blalve,  who  states  in  his  affidavit 
tlut  he  is  superintendent  of  the  Adams  Express  Company.  It  appears 
from  the  record  that  upon  the  trial  of  the  rule  *^  the  plaintiff  objected  to 
tlie  transfer  on  the  gi-ound  that  the  application  was  not  in  proper  form, 
in  this,  that  tlie  authority  of  Blake,  as  superintendent  of  the  company, 
does  not  extend  to  the  power  of  representing  tlie  defendants  in  actions 
brought  against  theni.^^  Upon  tlie  ground  that  no  such  authority  had 
been  delegated  to  Blake,  the  District  Judge  denied  the  application. 
The  defelndants,  reserving  their  rights  upon  this  point,  proceeded  to 
smiver  npon  tlie  merits,  and  upon  the  trial  a  judgment  was  rendered 
apinst  them,  from  which  they  have  appealed. 

The  question  which  we  meet  at  the  threshold  of  the  case  is  whether 
tfae  District  Court  erred  in  refusing  the  api^lication  for  removal.  It  is 
urged  by  plaintiff  that  as  no  appeal  was  taken  from  the  judgment  on 
the  rule,  the  qncstion  cannot  now  be  considered.  The  current  of  de- 
naon  however,  runs  in  a  contrary  direction.  An  application  to  re- 
moTe  is  analogous  to  a  plea  to  the  jurisdiction,  and  when  a  removal 
is  ordered  the  plaintiff  would  be  without  remedy  against  saeh  an  order, 
ralefis  by  appeal.  It  is  otherwise  when  the  court  retains  jurisdiction  ; 
die  order  is  then  an  interlocutory  decree,  causing  no  irreparable  izgnry 
and  unappealable,  but  which  may  be  examined  on  an  appeal  by  defend- 
ant from  the  final  judgment,  and  may  then,  if  erroneous,  be  corrected. 
It  V.  McMicken,  6  N.  S.  712 ;  2M.176;  5La.37B;  9A.il41. 
30 


234  SUPREME  COURT  OF  LOUISIANA, 


J.  G.  Rosenfleld  y.  The  Adama  Ezpntt  Company. 


Proceeding  then  to  examine  the  action  of  the  District  Court  in  this 
matter,  we  are  constrained  to  the  condnsion  that  it  was  erroneous. 
The  defendants,  averring  tliemselves  to  be  a  corporation  created  by  and 
under  the  laws  of  the  State  of  New  York,  and  that  all  its  corporators 
are  citizens  of  other  States  than  Louisiana,  had  a  right  when  sued  in  one 
of  our  courts  by  a  citizen  of  this  State,  to  remove  the  cause  into  the 
next  Circuit  Court  of  the  United  States,  under  the  twelfth  section  of  the 
Judiciary  Act  of  1789.    1  U.  S.  Statutes  70. 

Tliis  right  is  established  under  the  constitutional  provisions  respect- 
ing the  judicial  power  of  the  United  States,  and  the  proceedings  of  a 
State  court  aft^r  erroneously  denying  it,  are  coram  non  judiee  and  nu- 
gatory. Gordon  v,  Lengest,  16  Peters  97 ;  Ejmonse  v,  Martin,  15  How- 
ard 198. 

The  law  prescribes  only  the  presentation  of  a  petition  by  defendant 
on  his  first  appearance,  setting  forth  to  the  satisfaction  of  the  court  the 
necessaiy  facts,  and  the  offering  of  surety  for  the  filing  of  copies  of 
process  in  tlie  next  Circuit  Court.    It  is  the  usual  and  approved  practice 
to  have  this  x^tition  verified  by  an  affidavit ;  but  we  are  not  aware  of 
any  rule  which  would  make  the  affidavit  of  Blake  in  this  case  unauthor- 
ized or  unavailing.    The  plaintiff  did  not  attempt  to  show  that  the  x>e- 
tition  was  in  any  resj^ect  untrue ;  indeed,  it  seems  to  be  settled  that  such 
an  attempt  cannot  be  pennitted.    7  La.  394 ;  14  La.  515 ;  6  Rob.  33. 
The  court  docs  not  seem  to  have  questioned  the  truth  of  the  ]>etition 
and  no  objection  was  made  to  the  bond.    The  decisifm  of  the  court 
appears  to  have  been  based  upon  the  authority  of  Fuselier  r.  Robin, 
4  An. '61,  but  that  was  a  case  where  one  attempted  to  obtain  judgment 
against  an  absentee  by  citing  an  agent  who  had  no  special  authority  to 
receive  citation,  and  it  was  correctly  decided  that  the  judgment  most 
fall  for  want  of  a  foundation.    But  in  this  ease  th^e  is  no  question  of 
sufficient  citation.    The  plaintiff  *s  petition  does  not  aver  agency  in  any 
one ;  a  copy,  with  citation,  was  served  on  Lockwood,  the  only  evidence 
of  whose  agency  is  found  in  the  statement  by  the  sheriff  in  his  return 
that  he  knew,  him  to  be  such  lawful  agent  **  by  interrogating  him.^ 
The  defendants  then  appeared  by  their  attorneys  at  law,  members  of 
our  bar,  whose  authority  is  not  questioned  and  will  be  presumed.    8  N. 
8.  234 ;  16  La.  968.    Upon  that  for  the  first  time  appearing  they  make 
a  showing  which  w^uld  seem  to  have  entitled  them  to  the  removal  of 
the  cause  to  the  Federal  court. 

For  the  reasons  given  it  is  ordered  and  adjudged  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and  the  case  remanded  to  the 
District  Court,  with  directions  to  accept  sufficient  surety  for  the 
removal  of  the  cause  to  the  next  Circuit  Court  of  the  United  States  for 
the  District  of  Louisiana,  and  thereafter  to  proceed  no  further  in  tiie 
ease.    It  is  ftirther  ordered  that  the  (appellee  pay  the  costs  of  the  appe«J« 
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110   668 
lUlire  to  «zocpl  to  tho  Jnriadietion  will  not  render  Tilid  a  Judgment  by  »  oooxt  wtthont  JiiH^ 

» 

Apvly,  iB  whose  fcTor  •  jndcment  baa  been  rendered  by  »  covui  bmying  no  JnrladJcClon,  need 
BCtbe  nttde  e  parly  to  the  appeaL 

lk«e»  lot  of  cotton  ia  aold  by  weight  deUrery  doea  not  take  place  until  the  cotton  la  weighed, 
no  MJeiaineampletovtttilaetnaldeUTery  baa  taken  place.  Hie  fact  that  the  Tender  anb- 
Mqueafly  aold  and  deUrered  the  cotton  to  another  party  ia  incompatible  with  dftUrery  to  the 


APPEAL  from  the  Seoond  District  Court  of  New  Orleans.     ThoTtuu, 
J.   Randolph,  Singleton  dt  Hardie,  for  plaintiff  and  appellant. 
CompbeU,  Spofford  d  Camphell,  for  defendants  and  appellees. 

Wtlt,  J.  Plaintiff  sued  the  succession  of  George  Arnold  Holt  and 
T.  J.  O'Began,  the  surviying  partner  of  the  commercial  firm  of  George 
Arnold  Holt  &  Co.,  in  folido,  for  the  amount  claimed  by  him  in  the 
Second  District  Court  of  New  Orleans. 

Both  defendimts  appeared  and  pleaded  to  the  merits,  and  there  was 
jodgment  in  their  favor. 

Plamtiff  appealed. 

Appellees  move  to  dismiss  this  appeal  because  T.  J.  O^Regan,  one  of 
tlie  defendants,  has  not  been  cited  nor  in  any  manner  made  party  to 
the  appeal. 

Appellant  contends  that  it  was  unnecessary  to  make  O^Regan  a  party 
to  the  appeal  because  the  judgment  against  Iiim  is  a  mere  nullity,  tlie 
Second  District  Court  of  New  Orleans  not  having  any  jurisdiction  as  to 
him. 

It  is  well  settled  that  all  parties  interested  in  maint'vining  the  judg- 
sent  must  be  made  parties  to  the  appeal  or  it  will  be  dismissed.  12  B. 
203;  11  A.  409;  12  A.  775. 

Is  T.  J.  O'Becan  interested  in  maintaining  the  judgment  of  a  court 
that  had  no  jarudiction  of  the  case  ratione  maierim  f 

We  think  not.  His  failure  to  except  to  the  jurisdiction  of  the  Probate 
Coort  did  not  render  valid  the  judgment  as  to  him,  which  that  court 
bd  not  jurisdiction  to  decree.  ' 

The  judgment  as  to  O'Regan  was  a  mere  nullity,  the  Second  District 
Cooit  of  New  Orleans  having  only  probate  jurisdiction. 
The  motion  to  dismimi  is  therefore  overruled. 

Oh  the  Merits. 

Fhuntiff  alleges  that  he  a<^d  to  the  defendants  on  third  Februaiyi 
1966,  one  hundred  and  forty-five  bales  of  cotton  weighing  fifty-three 
thousand  and  twenty-two  pounds,  at  forty-eight  cents  x>«r  pound, 
''that  on  the  fifth  February,  1866,  the  defendant's  broker  caused  said 
cotton  to  be  turned  out,  sampled,  classed,  marked  and  transferred  upon 
tie  books  of  the  cotton  press  into  the  name  of  said  defendants ;  and  the 
and  cotton  waa  about  being  weighed  by  the  weigher  acting  for  the 
phdntiff  when  the  weigher  acting  for  the  defendants  forbid  the  weigh- 
in;  of  said  eottim ;"  the  next  day  the  brokers  of  the  defendants  notified 
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the  ^iRiAtiff  that  tlie  parehosera  refused  to  receive  the  cotton ;  some 
eoneBpondonee  ensued  between  the  vendor  and  vendees,  ttnd  the  latter 
refused  to  accepi;  the  delivery  and  pay  for  the  cottoii  because,  iUs  they 
aver,  it  was  found  to  be  damaged  and  in  unmerchantable  order. 

Plaintiff  avers  that  he  subsequently  placed  the  cotton  again  npon  the 
market  and  caused  it  to  be  sold  as  soon  as  it  could  be  don6  without 
injury  by  a  prudent  and  skillfid  broker,  who  obtained  therefor  forty- 
four  cents  per  pound,  the  highest  market  price,  cotton  having  declined 
several  cen(9  per  pound  in  the  meantime. 

He  now  sues  the  defendants  to  recover  the  difference  in  price  between 
the  amount  received  by  him  for  the  cotton  at  the  last  sale  and  the 
amount  agreed  upon  in  the  negotiation  with  defendants. 

The  defendants  denied  generally  the  allegations  of  plaintiff,  and 
averred  they  were  not  liable  for  the  difference  in  the  price  of  the  cotton 
as  claimed ;  that  they  never  received  the  delivery  of  the  cotton  they 
liad  negotiated  to  buy ;  that  they  had  a  good  reason  to  refuse  to  accept 
the  delivery  of  said  cotton  '*  on  account  of  the  wet,  pulpy,  and  unmer- 
chantable condition  of  the  bales  at  the  moment  plaintiff  sought  to 
impose  said  cotton  on  them,  which  they  then,  for  the  first  time,  dis- 
covered." 

There  was  judgment  in  favor  of  the  defendants,  and  plaintiff  lias 
appealed. 

The  plaintiff  in  his  brief  insists  that  the  '^  cotton  was  by  the  pur- 
chaser's classer  classed,  marked,  received  and  transferred  on  the  black 
book  of  the  cotton  press  from  the  plaintiff  to  the  purchasers ;  and  that 
this  constituted  a  sale."  The  evidence  satisfies  us  that  the  sale  to  the 
defendants  was  never  peifected  by  the  weighing  and  delivery  of  the 
cotton.  It  would  be  strange  for  the  cotton  to  be  transferred  and  de* 
Hvered  to  the  defendants  and  yet  plaintiff  be  able  to  retain  possession 
of  the  cotton  and  sell  it  to  other  parties  yrhich  he  did  in  a  few  days  after 
the  alleged  sale. 

The  letters  of  plaintiff  and  the  defendants,  their  correspondence  in 
reference  to  the  sale,  made  part  of  plaintiff's  petition,  show  that  the 
'^tii  had  not  been  consummated  by  delivery  of  the  cotton.  In  plaintiff's 
letter  of  sixth  of  February,  1866,  he  says  to  the  defendants :  "  if  you  per- 
sist in  your  I'efnsal  already  made  to  receive  said  cotton  and  pay  for  the 
same  I  shall  sell  the  same  for  your  account  and  shall  hold  you  respon- 
sible for  whatever  damages  I  may  sustain  in  consequence  of  said  re- 
fusal." 

Upoii  tlie  samples,  and  without  seeing  it,  the  defendants  negotiated  to 
buy  the  cotton  at  forty -eight  cents  per  pound.  It  was  never  weighed 
and  le^lly  delivered  to  them.  Article  24()d  of  the  Civil  Code  declarer 
that :  **  When  ^ds,  produce  or  other  ol^ects,  are  not  sold  in  lump, 
but  by  weight,  by  tale,  or  measure,  the  sale  is  not  perfect,  inasmuch 
as  the  the  things  sold  are  at  the  risk  of  the  seller,  until  they  t^e 
weighed,  counted  or  measured ;  but  the  buyer  may  reqinre  either  the 
delivery  of  them  or  damages,  if  any  be  for  the  same,  in  case  of  non* 
execution  Of  the  contract." 
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Haying  sold  the  cotton  by  samples  to  the  defendants,  it  was  the  duty 
of  the  phiintiff  to  tender  to  them  the  delivery  of  the  bales  corres- 
popding  with  the  samples  in  quality,  and  in  good  merchantable  con- 
dition. \VitIiout  doing  so  he  could  not  complain  if  the  defendants 
refused  io  accept  the  delivery  and  to  comply  with  the  terms  of  the 
contract.  , 

The  evidence  in  the  record  is  somewhat  conflicting,  but  it  fully  estab« 
liahes  the  fact  that  the  bales  were  in  bad  order  and  in  an  unmer- 
cliautable  condition.  The  witness  Borrin,  a  licensed  cotton  weigher  of 
tlie  city  of  New  Orleans  for  the  last  fourteen  years,  employed  by  the  de- 
fendants to  examine  the  cotton  and  see  whether  it  was  free  from 
country  damage,  false  packing  and  to  attend  to  the  weighing,  declares 
that  on  a  particular  examination  of  the  lot,  say  eighty  or  ninety  bales, 
''  I  found  a  considerable  number  of  dami^d  and  unmerchantable  bales. 
The  nature  of  said  damage  being  a  layer  or  wrapper,  enveloping  nearly 
the  whole  bale,  hud  linder  the  bagging  d£  dry  rotteii  cotton,  highly  dis- 
colored from  long  previous  exposure  to  wet,  the  same  influence  which 
had  destrayed  the  staple.  The  bagging  and  rope  on  these  bales  were 
rotten  so  as  to  be  easily  sundered  by  the  blind."  The  same  witness 
again  testifies,  ^'  I  made  two  examinations ;  on  the  first  I  refused  to  take 
it  aiid  So  reported.  I  then  returned  in  company  with  Mr.  Duncan,  the 
vendor,  aud  made  a  second  and  more  particular  examination.  I  was 
about  three-quarters  of  an  hour  or  an  hour  examining  it  on  the  first 
occanion.  Tlie  second  required  much  longer  time.  I  also  gave  it  a 
third  c'Xamihhtibn  iii  cou'tpany  with  >tr.  Henry  Miller,  an  experienced 
cotton  cla^'^ir,  and  John  H.  Binith,  also  a  classer  and  receiver  of  cotton." 

Tlie  witness  Smith  says:  ''  I  was  called  as  a  third  party,  and  I  ex- 
amined the  cott^m  in  question ;  thirty -six  bales  in  the  press  room  of 
Fussihau^s  I'ress  found  ilainaged  and  gone  to  pulp  on  the  outside ;  nine- 
teen  bales  on  tlie  opposite  cori^pr  of  the  yard  were  damaged,  but  I  would 
have  tiikeu  tliem  on  a  proper  allowance.  I  then  called  on  the  yard 
clerk  to  show  me  the  balance  of  the  cotton.  *  *  *  He  informed  me 
it  was  no  use ;  it  was  pretty  much  all  tlte  same.  I  reported  accordingly 
to  Mr.  George  Arnold  Holt,  and  of  course  the  cotton  was  rejected  as 
unuieivliautable.  I  liave  been  an  expert  iu  cotton  the  last  twenty 
ycai-s.  Taking  the  lot  as  a  lot  it  was  not  in  a  merchantable  condition." 
The  witness  Canipbell  who  received  and  weighed  the  cotton  for  O.  B. 
Graham  &  Co.,  who  afterwards  pui^chased  it,  says:  ''I  examined  it 
thoroughly,  lookiug  at  every  bale  and  having  my  men  to  tear  off  the 
bagging.  The  condition  was  rmj  bnd.  It  was  all  in  bad  condition 
except  a  few  bales.'' 

From  the  'evid6hce  W^  tsdlScMde  that  the  cotton  was  not  tturoughout 
cqiuil  to  the  Siimples  and  in  |(ood  mercbaBtable  bales.  The  tender  of 
delivery  of  such  bales,  damaged  and  pul^y  lii  the  outer  hiyer,  and  in  bad 
order,  was  not  such  a  tender  as  would  subject  the  defendants  to  damages 
on  failfug  to  iiccept  die  delivery  aiid  to  comply  with  the  terms  of  the 
safe. 

Xbe  plaintiff  failed  to  put  iht  cotton  in  good  order,  when  objected  to, 
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and  to  tender  the  same  for  delivery  to  the  defendants  as  merehantable 
bales,  in  every  respect  corresponding  with  the  samples. 

This  was  a  pre-reqoisite  before  the  seller  could  demand  of  the 
buyers  to  receive  it  aLd  pay  the  price,  or  in  default  thereof  become 
liable  to  him  for  damages. 

We  concur  in  the  opinion  of  the  court  below  who  heard  the  delivery 
of  the  evidence  by  the  witnesses,  that  the  plaintiff  has  failed  to  make 
out  such  a  case  as  entitles  him  to  a  judgment. 

It  is  therefore  ordered  that  the  judgment  against  the  plaintiif  and 
in  favor  of  the  defendant,  the  succession  of  Qeorge  Arnold  Holt,  be 
affirmed  with  costs. 

Rehearing  refdsed. 


No.  1459. — John  B.  Roth  v.  Mbs.  M.  A.  Hebebt. 

PrMeription  may  bo  pltaded  In  the  Buprtme  Covrt  and  wheo  no  appUottion  i»  mado  to  haew 
tiM  eiM  reaundad  to  ahow  an  intamiption,  tha  plaa  will  ba  maintalnad.  If  tha  doenmanta 
daclarad  upon  ara  praacribad  on  tlj^alr  Amo. 

APPEAL  from  the  Second  District  Court,  parish  of  Plaquemines. 
Cazabaty  J.    Samhola  ds  DucroSy  for  plaintiif  and  appellee.    J&.  M. 
MeCaleb  for  defendant  and  appellant. 

Howell,  J.  The  defendant  has  appealed  fh)m  a  judgment  against  her 
on  three  promissory  notes,  made  by  her  on  twenty-second  January, 
1859,  due  all  in  the  month  of  March  1860,  to  the  order  of  and  endorsed 
by  Mrs.  Yalery  Hebert,  and  to  the  suit  on  which  she  pleaded  the  general 
denial.    In  this  court  she  has  filed  the  plea  of  prescription  of  Ave  years. 

Suit  was  instituted  on  the  fifteenth  October,  1666,  and  citation  was 
served  on  fifteenth  November  following.  Ko  interruption  of  prescrip- 
tion appears,  although  the  witnesses  were  interrojgated  as  to  a  demand 
and  promise  of  payment.  Their  answers  show  that  the  defendant  has 
revised  to  pay  the  notes  or  acknowledge  her  obligation  to  do  so.  We 
consider  that  on  the  face  of  the  notes  and  the  record  prescription  has 
acemed,  and  as^  no  application  has  been  made  to  have  the  cause  re- 
manded to  show  an  interruption,  we  must  sustain  the  plea. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  the  defendant  with  costs  in  both 
courts. 


No.  2035— E.  Adams,  Tutrix,  r.  V.  Derxodt,  et  als. 

Whara  dtirtioii  of  ftfpMl  ii  >at  pnytd  for  Ij  tho  appdlaiil^  tad  Bono  is  InMd  to  ili« 
•SpoUM^  tho  spp«a  wlU  bo  dlttbiMed, 

APPEAL  from  the  Second  District  Court,  paiisli  of  Jefferson.  PardEee, 
J.    Cotton  d  Levy,  for  plaintiff  and  appellant.    A.  Canabat  and  JITc- 
Qloin  d  Kleinpeter,  for  defendants  and  appellees. 
HowsLL|J.    This  is  an  appeal  from  a  judgment  dissolving  an  ixgonc* 
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tion,  soed  out  against  the  United  States  marshal  and  others,  to  enjoin  a 
sale  under  a  process  from  the  United  States  Circait  Court  in  this  city. 
A  motion  is  made  to  dismiss  the  npi>eal  (which  was  granted  on  a  peti- 
titioD),  on  the  ground  that  the  movers  and  no  one  in  interest  have  been 
dted  ss  appellees,  nor  has  any  citation  been  asked  for  in  the  petition 
of  appeal.  , 

The  motion  is  well  taken.  It  may  be  considered  as  now  settled  in 
tlus  court  that  w^.en  citation  of  appeal  is  not  prayed  for  by  the  appel- 
lant, and  none  is  issued,  tlie  provisions  established  by  the  act  of  1839, 
and  re-enacted  in  186G,  in  favor  of  the  appellant,  are  not  applied  to 
maintain  the  apjieal,  but  the  fault  is  attributable  to  the  appellant,  and 
the  appeal  dismissed.  See  the  cases  reported  in  17  An.  74 ;  18  An.  626, 
700,  and  authorities  therein  cited. 

Appeal  dismissed. 

Behearing  refused. 


No.  2142 — Abat  et  al.  v.  L.  G.  Atkinson  ;  P.  B.  Bunlet  et  al.  v.  the 
same,  and  Gottenger,  use  of,  &c.  v.  the  same. 

TkB  pM^ihenial  properijr  of  the  wliio  cannoi  be  seised  for  •  debt  dae  Uie  eommimltj,  growing 
oat  of  Improvementii  made  upou  her  hereditary  lande,  until  her  Indebtedniee  to  the  oommii- 
nity  ieiodicieUy  eetebliehed. 

APPEAL  from    the  Fifth  Judicial  District  Court,  parish  of  East 
Feliciana.    Fosey^  J.   Cross  d  Hardee,  for  plaintiffs  and  appellants. 
JfNM  dc  Pipkin  for  defendants  aud  appellees. 

Taliaferro,  J.  In  October,  1865,  Adelia  Atkinson,  wife  of  the  defend- 
ant, obtained  against  him  a  decree  of  separation  of  property,  a  disso- 
Intion  of  the  community  of  acquets  and  gains,  which  she  renounced, 
and  a  judgment  for  $5000.  wiUi  legal  interest  from  judicial  demand. 
Ahont  the  same  time,  the  plaintifb  alleging  themselves  to  be  judgment 
rreditors  of  the  defendant,  severally  issued  executions  under  which 
tbey  seized  defendants*  interest  in  the  following  property :  *'  A  certain 
tract  of  land  upon  which  defendants,  L.  G.  Atkinson,  and  his  wife  now 
reside,  containing  seven  hundred  and  ten  acres,  and  being  the  same 
land  received  by  Adelia  Boone,  wife  of  said  Atkinson,  as  a  legacy  from 
ber  father,  John  Boone,  said  land  situated  in  the  parishes  of  East  Feli- 
ciana and  East  Baton  Rouge ;  that  interest  consisting  of  the  dwelling 
house,  out  houses,  gin  and  all  other  buildings,  and  the  increased  value 
of  clearing  up,  ditching  and  putting  under  fence  two  hundred  and  fifty 
acres  of  said  land."  They  then  caused  a  rule  be  to  served  upon  Adelia 
Atkinson  to  show  cause  why  the  said  land  and  improvements  should 
aot  be  sold  togeiher  and  the  proceeds  divided  on  a  regular  and  double 
fsthnalAon  in  eonformi^  with  law.  The  wife,  duly  authorised,  ap- 
peared and  filed  a  motion  to  dismiss  the  rule,  alleging  several  grounds 
of  ]]legali^.i|L,the  pUuntiib^'  prpoeedings  against  her.    This  motion 
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wiw  afterwards  withdrawn  and  an  answer  filed.     The  answer  contains  a 
general  denial  and  tlie  averment  that  there  is  no  foundation  for  the  * 
claim  plaintiffs  set  up  in  right  of  her  husband,  and  if  there  were,  she 
would  be  entitled  to  compensate  it  by  the  judgment  ahe  obtained 
against  her  husband.    She  denies  any  right  in  plaintiffs  to  proceed 
against  her  property  upon  the  claim  set  up  by  them,  before  at  least 
obtaining  a  judgment  of  a  competent  tmbunal  ascertaining  and  fixing 
her  liability,  if  any,  for  improvements  made  upon  her  hereditary  lands. 
There  was  judgment  rendered  in  favor  of  the  wife,  dismissing  plain- 
tiffb^  suit,  and  they  have  appealed.    To  sustain  the  proceedings  taken 
by  them  in  this  case  the  plaintiffs'  invoke  the  authority  of  the  case  of 
Dominguez  v.  Lee  et  al.,  17  L.  R.  p.  295.  We  do  not  think  the  ruling  in 
that  case  is  fEkvorable  to  the  position  they  assume.    In  that  case  a  judg- 
ment creditor  of  the  husband  seized  a  town  lot,  the  paraphernal  prop- 
erty of  the  wife,  upon  which  there  was  a  'building  when  she  acquired 
the  lot  as  separate  property.    Subsequently  and  during  marriage,  other 
buildings  of  greater  value,  were  erected  upon  the  lot.  The  main  question 
in  the  case  was.  whetlier  the  improvements  made  on  the  wife's  lot,  with 
funds  proceeding  from  a  loan  obtained  by  mortgaging  her  property, 
belong  to  the  owner  of  the  soil  who  put  in  jeopardy  the  loss  of  the  lot 
itself,  for  the  advantage  of  its  amelioration,  or  to  the  community.    Not 
being  sliown  that  the  funds  with  which  the  improvements  were  made 
were  the  separate  funds  of  the  wife,  the  oourt  determined  that  they 
belonged  to  the  community,  and  rendered  them  liable  for  the  hnsband'a 
debt.    But  the  injunction  taken  out  by  the  wife  to  prevent  the  sale  Qf 
her  property,  was  perpetuated  as  to  the  lot,  which  was  forbidden  to  be 
sold ;  *'  the  double  estimate''  spoken  of,  relating  only  to  the  buildings, 
one  of  which  was  the  separate  property  of  the  wife,  and  the  others, 
under  the  decision  of  the  court,  belonged  to  the  community.    In  the 
case  now  under  consideration  the  plaintiflh*  claim  that  the  wife  having 
renounced  the  community,  all  the  improvements  and  amelioraUons 
made  upon  the  tract  of  land,  the  jwraphernal  property  of  the  wifSe, 
belong  to  the  husband  and  are  liable  to  seizure  for  his  debts ;  and  that 
the  improvements  cannot,  without  waste,  be  sold  separately  from  the 
lands.    A&  to  the  correctness  of  these  views  in  general,  we  are  not 
required  to  express  any  opinion ;  but  we  should  hesitate  to  sanction  the 
seizure  of  the  wife's  separate  property  before  her  liability  for  a  debt,  if 
there  be  one  due  to  the  community,  is,  by  judicial  action,  clearly  estab- 
lished.   This  the  plaintiffs  have  fhilcd  to  have  done.    The  testimony 
introduced  on  the  trial  determines  nothing  bearing  directly  upon  the 
important  point  in  the  controv^sy,  the  enhanced  value  of  the  hered- 
itary land  of  the  wife  by  means  of  the  improvements  made  upon  it 
during  the  marriage.    The  testimony  is  rambling  and  indefinite.    Two 
witnesses  speak  as  to  the  present  value  of  the  properfy,  the  land  with 
all  its  improvements  as  they  now  exist.    One  ai  them  fixes  the  value  at 
five  dollars  per  acre  and  the  other  at  seven  di^laxs  per  acre.    One 
witness  says  unimproved  lands  in  tha  ndghbodiood,  ^  fnmat,  mx% 
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worth  not  more  than  two  dollars  and  a  half  per  aero— another  witneM 
was  Bnable  to  sell  unimproved  lands  in  the  neighborhood  at  two  4ollar8 
per  acre. 

We  find  no  error  in  the  disposition  made  of  the  case  by  the  low^r 
court 

It  is  therefore  ordered,  ac^udged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs.  2  An.  p.  43 ;  6  An.  p.  QQi ; 
6  Bob.  513 ;  8  Rob.  p.  183. 

Mr.  Justice  Ilowell  took  no  part  in  this  decision. 


No.  2132— J.  D.  Smith  r.  His  Creditors.  I  5i  ,!ii 


ItetKik  mortgage  of  the  beln  of  their  decoMed  molher  oo  the  proper^  of  ttieir  ftHMW,  9»r  Qm 
TCstitation  of  the  parapUeriial  property,  or  fundi  which  ho  has  receiyed,  onljr  attaehee  on 
tto  property  of  the  father  from  and  alter  the  date  at  which  he  becomes  the  owner  of  the 
property. 

IheuortsBge,  malting  from  •  Judgment  against  the  husband  and  hia  brother  <»  aolidob  ren- 
dered and  ri  corded  before  the  sale  of  the  property  from  the  brother  to  the  hnaband,  will 
take  precedeoco  of  the  tacit  mortgage  against  the  property  of  the  huaband  in  Ikvor  of  the 
hetas  for  the  restitution  of  tlie  paraphernal  ftinda  of  their  mother  deceased.  Inch  prefer- 
«Bee  of  moitjage  rights  nu/  be  Miforced  againat  the  proceeds  where  th^  property  ]|as  bees 
•old. 

i  viittan  act  of  sale  of  real  estate  has  no  effect  against  third  parties  until  it  is  recorded  in  the 
jcoper  oiloe.  unless  it  is  shown  that  the  party  affected  b j  it  had  knowledge  of  its  ezistenoe 
sad* 


APPEAL  from  the  District  Conrt,  parish  of  West  Feliciana.  iftUer, 
J.  TT.  J>.  Winter,  for  plaintiff  and  appellant.  ColUns  dc  Leake 
snd  Bace,  Foeter  &  E,  T,  Merrickj  for  opponent  and  appellee. 

Howell,  J.  The  syndic  herein  filed  an  account  of  his  administra- 
tion,  by  wliichy  after  allowing  certain  cliarges,  ho  proposed  to  distribute 
the  balance  of  the  funds  in  his  hands  among  the  heirs  of  Mrs.  Mary  C. 
Smith,  wife  of  the  insolvent,  on  account  of  their  claim  for  paraphernal 
fimds  received  by  the  insolvent  during  the  marriage  and  secured  by 
kgsl  mortage.  lie  also  set  down  the  said  heirs  as  creditors  with  tacit 
nortgage  in  the  sum  of  ten  thousand  dollars,  for  half  the  value  of  cotton 
on  hand  at  the  death  of  their  mother  and  sold  by  the  father. 

Al&ed  Penn,  as  a  creditor,  with  a  judgment  duly  recorded  against 
Gofdon  A.  and  Joseph  D.  Smith,  ta  eoUdo,  opposed  the  account  on 
the  grounds,  among  others,  that  his  claim  is  omitted ;  that  the  claim 
of  the  heirs  of  Mrs.  Smith  to  the  funds  to  be  distributed,  and  that  for 
ten  thoosand  dollars,  are  not  legal  charges  against  the  insolvency ,  and 
if  they  exist,  are  ordinary  claims;  and  that  his  mortgage  upon  the 
laoperty  sold  is  superior  to  the  title  of  J.  D.  Smith,  the  insolvent,  who 
auiiiired  it  after  the  death  of  his  wife. 

The  ftcta  necessary  to  the  inquiry  are  the  fbllowin^ ; 

In  1845  the  Bank  of  Lonieiana  caused  a  plantation,  caUed  ^  Solitude,*' 
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and  the  slaves  tliereon,  to  be  sold  as  the  property  of  J.  D.  Smith,  and 
became  the  purchaser  thereof. 

In  1846  the  bank  sold  the  same  property  to  Gordon  A.  Smith,  a 
brother  of  said  J.  D.  Smith,  and  took  a  mortgage  to  secure  the  amount 
of  the  bond  given  in  payment  of  the  price.  Ten  days  thereafter,  Gor- 
don A.  Smith  executed  this  instrument : 

St.  Fbangisville,  May  18, 1846. 

Having  purchased  of  the  Bank  of  Louisiana  a  certain  tract  of  land, 
known  as  the  Solitude  plantation,  and  the  slaves  thereon,  mentioned  iu 
said  sale,  mortgaged  to  the  Bank  by  Joseph  D.  and  Luther  L.  Smith,  I, 
Gordon  A.  Smith,  do  agree  and  obligate  myself,  my  heirs  and  assigns, 
when  the  amount  of  my  bond  for  the  sum  of  $11,779  97,  shall  have  been 
satisfied,  with  the  interest,  to  the  Bank  of  Louisiana,  by  Joseph  D. 
Smith  and  his  wife  Mary  Cora  Smith,  to  transfer  and  make  good  to 
them  the  titles  to  said  property,  th^y  to  remain  in  possession  of  tlie 
same,  to  guard  and  repair  as  for  t^eir  own  use  and  benefit,  said  property. 

(Signed)  GORDON  A.  SMITH. 

In  1858  this  same  property  was  seized  under  a  fi*  fa.  issued  in  the 
case  of  the  ^'  Union  Bank  of  Louisiana  <;.  Joseph  D.  Smith,  Luther  L. 
Smith  and  Ann  E.  Smith,"  when  Gordon  A.  Smith,  at  owner  tliereof, 
eivjoined  the  sale.  A  compromise  was  effected,  by  which  Gordon  A. 
Smith  and  Joseph  D.  Smith  gave  the  Union  Bank  their  joint  and 
several  notes  amounting  to  five  thousand  dollars,  which  became  the 
proi>erty  of  Penn,  the  opponent,  who  obtained  judgment  on  three  of 
them  in  1865,  against  G.  A.  and  J.  D.  Smith,  in  soUdo,  which  was 
recorded  on  seventh  December,  1865. 

In  June,  1863,  Mrs.  Mary  C.  Smith  died,  leaving  nine  children,  the 
eldest  being  then  married  and  of  age. 

On  seventeenth  May,  1866,  Gordon  A.  Smith,  by  authentic  act,  sold 
the  Solitude  plantation  to  J.  D.  Smith,  nominally  for  five  thousand 
dollars  cash,  but  shown,  by  the  testimony  of  the  two,  to  have  been  in 
consideration  of  tlie  payment  by  J.  D.'  Smith,  prior  to  January,  1860, 
to  the  Bank  of  Louisiana,  of  the  amount  of  G.  A.  Smith's  bond,  in  com- 
pliance with  the  above  document  of  eighteenth  May,  1846. 

On  twenty-third  May,  1866,  six  days  after  the  above  transfer,  the 
succession  of  Mrs.  Smith  was  opened  and  the  father  was  confirmed  in 
the  tutorship  of  seven  of  the  children.  In  the  inventory,  the  '*  Solitude^ 
plantation  was  included  as  community  property,  and  the  patapbemai 
daims,  allowed  by  the  syndic,  were  described.  Counsel  for  the  oppo- 
nent admit  in  their  brief  that  funds  of  the  wife  amounting  to  six 
thousand  dollars,  were  received  by  the  husband  in  1857  or  1858. 

On  thirty-first  January,  1867,  J*  D.  Smith  made  a  cession  of  bia 
property  to  his  creditors,  placing  on  his  schedule  said  plantation  as 
community  property,  the  procQ^  of  whioh  are  now  in  OPI^tiroyeray 
between  Penn  and  the  heirs^ 
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It  is  clear  that  the  judicial  mortgage  in  favor  of  Peno,  the  opponent, 
attached  to  said  property  on  the  seventh  December,  1865,  whether  it 
bdooged  to  Gordon  A.  Smith  or  Joseph  D.  Smith/for  his  judgment  was 
against  both^  t»  $oUdOj  and  was  recorded  on  that  day ;  and  the  question 
is,  Lad  the  mortgage  set  up  by  the  heirs  previously  attached  ?  If  so, 
it  is  became  the  property  belonged  to  J.  D.  Smith  before  Penn^s  judg- 
meot  was  recorded. 

The  U^  title  to  the  property  existed  in  Gordon  A.  Smith,  until  he 
trangfeired  it  on  the  seventeenth  May,  1866,  but  it  is  contended  thai 
the  property  actually  belonging  to  Joseph  D.  Smith  by  virtue  of  the  in- 
Btniment  of  eighteenth  May,  1846,  the  payment  made  by  him  in  accord- 
ance therewith  prior  to  the  year  1860,  and  his  constant  xiossession  up  to 
the  sale  in  these  proceedings.  This  document,  however,  was  never 
lecorded,  and  whatever  may  have  been  its  effect  as  between  the  parties, 
it  had  none  as  to  Penn,  until  it  was  adduced  on  the  trial  of  his  opposi- 
tion herein — ^unless  he  had  knowledge  of  it  before,  which  is  not  shown. 
It  is  uiged  that  his  attonieys  were  aware  of  the  actual  ownership  in  J. 
D.  Smith,  because  they  were  the  attorneys  of  the  Union  Bank  in  1858, 
when  its  seizure  was  enjoined  and  the  compromise  was  made,  and  also 
were  the  attorneys  of  the  insolvent  in  opening  the  succession  in  May, 
1866,  when  under  their  advice  or  superintendence,  the  **  Solitude"  plan- 
tation was  inventoried  as  community  property. 

The  knowledge,  presumed  from  the  injunction  against  the  Union 
Bank,  is  adyerse  to  any  ownership  in  J.  D.  Smith  at  that  time ;  for  the 
injnnction  was  suecessfiil  in  leaving  the  ownership  claimed  and  sworn 
to  l^  Gordon  A.  Smith,  undisturbed  and  recognized.  At  the  date  of 
opeaing  the  succession  of  Mrs.  Smith,  the  transfer  had  been  made  to  J. 
D.  Smith,  and  the  act  of  inventorying  it  as  community  property  does 
not  imply  a  Imowledge  in  the  attorneys  that  it  had  belonged  to  J.  D. 
Smith  by  virtne  of  the  written  instrument  in  question. 

In  BO  other  mode  is  knowledge  imputed  to  the  opponent,  and  we  aro 
not  prepared  to  charge  him  with  any  such  knowledge  upon  the  evidence 
in  the  record,  which,  on  the  contrary,  shows  the  title  to  have  been  in 
Gordon  A.  Smith  from  the  eighth  May,  1846  to  the  Beventeenth  Ilayj 
1866— over  twenty  years — during  which  time  his  creditors  could  have 
made  it  liable  for  their  claims  against  him.  6  A.  809 ;  16  A.  436.  The 
daim  of  the  opponent  had  its  origin,  as  to  him,  in  1858,  and  passed  into 
tiie  fonn  of  a  judgment  with  mortgage  against  him  on  seventh  Deeemheff 
18^,  and  the  property  went  into  the  hands  or  ownership  of  .J.  D. 
Smith  incnmbered  with  said  m^tgage,  and  then  became  also  subject  to 
tiie  mortgage  as  against  the  purchaser,  J.  D.  Smith,  by  virtue  of  the 
nme  judgment.  C.  0.  Arts.  9289  and  3296.  This  case  is  not  parallel 
to  that  itf  Petera  v.  Toby,  10  A.  410. 

Oor  conclusion  is,  that  the  mortgage  of  the  opponent  is  superior  to 
any  in  fiwor  of  the  heiis  of  Mrs.  Smith,  deceased  wife  of  the  insolvent| 


itU  6m>BCHC  COURT  OF  LOUISIAMA, 


J.  D.  SmllSi  T.  H!i  Credltoza. 


and  t]iat|  nnder  tlie  oircuin stances,  this  mortgage  can  be  enforced 
against  the  proceeds  in  the  bands  of  tbe  syndic.  Tbey  arc  tbe  proceeds 
of  tbe  property  subject  to  opponent*s  mortgage,  wbicb  be  qtn  follow, 
and  there  is  no  proof  that  the  mortgagor  has  other  prox>erty.  C.  C. 
3362 ;  C.  P.  901, 402, 403 ;  7  A,  344.  Such  a  proceeding  avoids  a  cireoity 
of  action. 

As  the  judgment  of  the  District  Court  simply  denies  the  right  of  the 
heirs  to  tbe  fund  derived  from  tbe  sale  of  tbe  plantation,  distribute  in 
the  account  now  before  the  court,  and  cannot  affect  their  claims  against 
any  fund  to  be  hereafter  distributed,  or  against  their  father,  we  deem 
it  unnecessary  to  disturb  said  judgment ;  nor  do  we  think  it  essential 
to  pass  on  the  bills  of  exception  in  the  record. 

Judgment  affirmed. 
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113^  858  No.  2067. — City  of  Baton  Houob  v,  T.  J.  Bibd,  Sheriff,  et  aL 

to  ttw  dcdIettiOB  of  Imdf  tat  the  jmbllc  tite,  no  pftrtlciilu  form  need  bo  obMrrod ;  all  tbstU 
tw^uiied  te  the  Hsont  of  the  owner  of  the  hmd,  and  the  ftct  of  ite  beSng  need  for  the  pablio 
purpotee  intended  by  the  approprUtton. 

iniere  a  dedication  to  public  nee  of  laada  tn  aqnaxcs,  deaisaated  by  mttea  and  bottiiAili 
ahown,  and  pritate  indiTidoala  acquire  the  landa  adjoining  and  anrronnding  It^  with  refer- 
ence to  the  boondariea  thereof,  the  lands  ao  dedicated  for  the  pnbHc  uee  are  oat  of  ooibi- 
inerce,  and  are  not  aabject  to  indlfidual  or  private  ownerahip. 

APPEAL  frcm  tbe  Fifth  District  Conrt|  parish  of  East  Baton  Bonge. 
Posey f  J.  BurgesSj  Fuqua  &  CaUaJuin,  for  plaintiff  and  appellant, 
A.  M,  l>unn  and  C,  2>.  Favrotf  Andrew  8*  Herron  and  Barrow  dt  Pope. 
for  defendants  and  appellees. 

LtJDELiKG,  C.  J.  In  January,  1867,  tbe  plaintiff  obtained  an  injunc- 
tion to  restrain  the  Sheriff  from  selling  two  squares  of  laud  situated  tn 
the  city  of  Baton  Bougc,  designated  in  the  pleadings  as  '*  Mexico 
Square  "  and  '*  Government  Landing,"  Tbe  petitioner  alleges  that  t^e 
property  belongs  to  the  city  of  Baton  Kouge,  and  that  ft  has  been  in 
the  possession  of  the  city  for  more  than  twenty  years  wfthout  inter- 
ruption. The  petitioner  then  recites  that  the  heirs  of  Elie  Beauregard 
having  instituted  proceedings  for  a  partition  of  the  property,,  obtained 
an  order  to  sell  these  sqiyires  for  that  purpose.  The  plaintiff  denies 
that  told  heirs  have  any  right,  title  or  claim  to  the  property^and  prayd 
that  the  city  of  Baton  Rouge  may  be  declared  the  owner  of  tbe  two 
sqnares  of  ground,  and  be  quieted  in  its  possession  thereof. 

The  defendants  deny  all  the  allegations  contained  in  the  potiti0n, 
and  especially  that  the  city  of  Baton  Rouge  has  any  title  to  the  property 
in  its  own  right ;  they  aver  that  if  tbe  city  has  any  title,  it  isfor  tbe  ben- 
efit of  and  interest  for  them.  They  allege  that  they  are  the  tme  and 
lawful  owners  of  the  property,  the  sale  wliereof  has  been  enjoined^  and 
tbey  pray  that  judgment  may  be  tendered  quieting  them  in  their  title 
and  iKXfisession,  and  dissolying  the  injunction  with  damages. 
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ne  mtvre  of  Idie  titles  Hndw  wbieh  tlie  parties  respectively  daim, 
it  Ml  stated  in  the  pleMiiigs. 

From  tlie  evideaoe  and  the  brief  in  this  case,  it  appear^  that  the 
eUdm  of  the  city  of  Batott  Bonge  to  the  property  in  question  is  founded 
on  a  dedication  of  t^ese  SfaareB  to  pvbUc  nse,  by  Elie  Beauregard,  the 
sncestor  of  the  defendants,  who  now  claim  to  be  the  owners  of  the  two 
SQitares. 

In  the  beginning  of  this  ctetnry  Elie  Deauregard  was  in  possession 
of  a  plantation  ac^oitting  the  post  of  BiEiton  Bonge,  on  which  now 
stands  the  principal  part  of  the  city  of  Baton  Rouge.  He  laid  off  a 
part  of  this  tract  into  lots,  streets  and  squares ;  he  prepared  a  plan  of 
the  propoaed  city,  and  he  published  a  notice  of  his  intentions  and  plan. 

This  must  have  been  done  anterior  to  the  acquisition  of  Louisiana 
by  the  United  Statos,  as  the  mop  contains  sites  (emplacements)  for  tiie 
location  of  '<  Government  PaJaeOy"  *' Intendanoe,^'  and  '^  king's 
Store.** 

The  mop  in  ovidmice  ia  admitted  to  bo  correct,  and  in  exact  accord- 
sDse  with  the  plan  deserttied  in  Beanrogofd's  advertisement.  Thia 
Mspy  as  well  as  the  advertisement  of  the  plan  of  the  city,  clearly  shows 
that  the  squares  in  question  were  intended  to  be  dedicated  to  public  use. 

On  the  map  a  qmce  is  designated  as  '^  Plaza  de  Mexico/'  and  another 
ipace,  fronting  on  the  river,  is  designated  as  '^  Plaza  do  Colomb."  In 
Us  advertisement  Elie  Beauregard  says:  "  J'igouterai  seulement 
^aelqnes  explications  rolatif  au  plan  actuol.*'  *  *  *  *'I1  y  a  $epi 
fhui  pubUqne  de  difforentes  dimensions/'  Of  Plaza  de  Mexico  and 
Phna  dea  FlorideB  he  says :  *^  Ces  deux  places,  qui  pourraiut  £tre,  par 
Is  suite,  om^es  d^une  fontaino  dans  lour  milieu,  auront  230  pieds  de 
Isige  snr  310  de  longeur,  ot  commaniqoeront  k  la  Grande  Place  par  des 
rues  de  traverse." 

Censinard  testified  that  lie  hod  known  Mexico  Square  about  thirty- 
ei|^t  or  forty  years-— tlmt  it  hod  never  boon  held  as  private  property, 
and  was  always  considered  as  belonging  to  the  city  of  Baton  Rouge 
during  that  time.  Government  Landing,  or  Plaza  de  Colomb,  is  at  the 
ibot  of  Government  street. 

J.  £.  Elom  testifies  that  he  has  known  Mexico  Square  and  (3h>vem- 
ment  Landing  about  twenty-five  years ;  that  neither  of  these  places 
had  ewr  been  claimed  or  occupied  as  private  profrarty  during  that 
time.  Tlitoy  -were  always  considered  and  treated  as  public  places.  In 
\9B&  Mexico  Square  waa  surveyed  at  the  instance  of  the  city;  streets 
wen  Isid  off,  and  trees  woto  planted  on  tlie  square.  What  is  now 
known  as  Govenunont  Landing  is  designated  as  Plaza  do  Colomb  on 
theptaitof  tlio  city,  and  the  tradition  relating  to  it  is  that  it  was  in- 
tended as  a  public  landing. 

Has  timre  been  a  dedication  of  the  two  squares  to  public  uset 

^Tlwre  is  no  partienhir  form  or  eoremony  necessary  in  the  dedica- 
UoQ  of  land  to  public  use.    All  that  is  required  is  the  assent  of  the 
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owner  of  the  landi  and  the  fact  of  its  being  used  for  the  public  pur- 
poses intended  by  the  appropriation."    6  Peters  440 ;  3  An.  282. 

In  this  case  an  aetoal  diedication  has  been  proved. 

The  consent  of  the  owner  is  contained  in  the  publication  of  his  plan 
of  the  city,  made  at  least  as  early  as  1803,  in  which  he  says : 

**  J2  y  a  8ept  plaee$  publiqueB  de  differentes  dimensions."    •    •    « 
'*  n  y  a  aussi  plusieurs  autres  emplacement  destines  pour  des  ^tabUsse- 
ment  publiqne,  tels  que  Palais  du  Gh>n^emement,  Maison  de  ViUci  In- 
tendance/'  etc. 

The  map  of  the  city  represents  the  two  squares  OApubUe  place$  ; 
the  spaces  occupied  by  them  are  not  divided  into  lots,  and  a  name  is 
given  to  each  square — Plaza  de  Mexico  and  Plaea  de  Colomb. 

In  the  case  of  Beatty  v.  Kurts,  2  Peters  566,  the  Court  held  that  there 
was  a  dedication  to  public  use  when  a  lot  of  ground  had  been  marked 
out  upon  the  original  plan  of  an  addition  to  Georgetown, ''  for  the  Lu- 
theran Church,"  and  had  been  used  as  a  place  of  burial  from  the  time 
of  dedication.  In  the  case  of  the  city  of  Cincinnati  v.  White's  lessee, 
6  Peters  182|  the  Court  held  that  where  a  plan  was  made  and  approved 
by  all  the  proprietors^  by  which  a  space  was  set  apart  as  a  common  for 
tiie  use  and  benefit  of  the  town,  and  no  lots  were  laid  out  on  the  land 
so  designated;  it  was  dedicated  to  public  use.  The  evidence  in  the 
record  shows  that  the  property  ^^  question  has  always  been  regarded 
as  public  places ;  that  they  have  never  been  assessed  as  private  prop- 
erty, and  that  they  have  been  left  unoccupied  and  open  as  commons 
for  the  use  of  the  public  from  the  date  of  the  dedication  till  1865,  when 
trees  w^re  planted  in  the  Plaza  de  Mexico. 

Lots  were  bought  and  sold  with  reference  to  the  plan  of  the  founder 
of  the  city.  After  being  thus  set  apart  for  public  use  and  enjoyed  as 
such  for  more  than  half  a  century,  and  private  rights  had  been  ac- 
quired with  reference  to  it,  the  original  owner  or  his  heirs  cannot  be 
permitted  to  deny  or  revoke  such  dedication. 

To  do  so  would  be  a  violation  of  good  faith  to  the  public,  and  to 
those  who  have  acquired  private  property  with  a  view  to  the  enjoyment 
of  the  use  thus  publicly  granted,  as  was  well  said  in  the  case  of  the  city 
of  Cincinnati  v.  White's  lessee.  Beferring  to  the  system  of  law  under 
which  this  case  was  decided,  Judge  Martin  said :  '*  I  have  looked  in 
vain,  in  the  opinion  of  the  court,  for  a  reference  or  allusion  to  any 
principle  peculiar  to  the  common  law  of  England.  It  has  appeared  to 
me  that  the  caso  was  determined  on  the  first  broad  and  general  prinei- 
pies  of  law  mentioned  in  the  Corpui  jurU  eiviUi,  vis :  ffoneite  vwere,  to 
act  honestly,  from  whidi  is  deduced  the  maxim  of  polUdU  $etvare  Jidem^ 
when  we  have  made  a  promise  to  keep  it;  and  the  necessary  coroUasy, 
twrpe  eft  fidmnfaUere,  it  is  shamefiil  to  disappointazpeetations  we  have 
authorised."    5  La.  170  and  219. 

We  are  authorized,  therefore,  in  holding  that  there  was  a  dedicatton 
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to  public  ase  of  the  two  squares  in  question,  and  that  they  are  '^  hon 
de  wmmeree.^^ 

la  the  brief  filed  for  the  defendants,  it  is  said  *'  one  of  two  things 
was  intended  by  Beauregard — either  tliat  he  intended  to  erect  the  neeeS' 
mnf  hmldinfis,  and  to  Jay  off  and  beauH/tf  the  <fround$  kimeelf,  or  ike  eU^f 
was  to  do  it.  In  the  first  place  it  would  not  be  a  dedicatiion,  and  in  the 
seoond  the  dty  would  have  to  do  the  work  intended  before  it  could  be 
inrested  with  title."  This  is  an  error  of  &ct  As  has  already  been 
stated,  Beauregard  dedicated  certftiu  squares  to  public  use — ^he  desig- 
nated them,  in  his  advertisement,  ^^ places  publique,'"  and  on  the  map, 
*'  plazas.''  There  were  other  eiies  (emplacements)  for  public  buildings, 
wliich  he  designated  in  his  plan,  and  which  he  expressly  stated  were 
to  revert  to  him  after  the  lapse  of  ten  years,  unless  the  buildings  were 
erected  within  that  period. 

But  the  squares  in  question  are  not  included  among  the  sites  (em- 
placements) which  were  to  revert  to  him,  for  no  buildings  of  any  kind 
were  to  be  put  upon  tlieni;  on  tlio  contrary  they  were  to  be. open 
squares— "i^Iarcw,"  **  places publiqne.** 

The  facts  in  this  c^ise  are  iliffereut  from  those  in  the  cases  in  5  An.  p. 
8, 16  La.  p.  70o,  and  14  An.  872.  In  these  cases  there  was  '*  no  evidence 
of  dedication  out  of  the  plan  (map),  and  none  in  the  plan  out  of  the 
word  Coliseum,*'  etc.  The  court  held  that  a  Coliseum,  market  and 
church  may  be  private  property,  and  that  merely  writin'g  these  words 
across  a  square  on  a  plan  of  a  town  was  not  proof  of  the  intention  of 
the  owner  to  dedicate  them  to  public  uses.  But  in  this  case  there  can- 
not be  room  to  doubt  what  Beauregard's  intention  was — his  language, 
conoborated  by  the  map  in  evidence,  is  unmistakaUe. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed,  and  that  there  be  judgment 
in  £ivor  of  the  city  of  Baton  Rouge,  quieting  it  in  its  title  and  posses- 
fdon  to  Mexico  Square  and  the  Plaza  de  Colomb,  and  perpetuating  the 
mjunction  issued  in  this  case. 

It  is  further  ordered  that  the  defendants  pay  the  costs  of  both  courts. 


No.  1460. — ^Theodora  Tueresa  Perry  v.  Maroaritta  Webb* 

Iteii^  of  ezproprlatiiig  •  right  of  my  over  •  ii«igbbor's  property  csnnot  be  allowed,  ei»epi 
in  nwut  of  extreme  nece— tty,  and  where  a  party  can  make  a  road  or  paaaage  over  faU  own 
kto  to  the  public  etreelt,  he  most  be  required  to  do  so.    C.  0.  69ft. 

APPEAL  from  Second  District  Court  of  New  Orleans,  TkamaSf  J. 
CoUens  dc  Wooldridge,  for  phiintiif  and  appellant,  J.  M.  JHrrkam- 
«er,  for  defendant  and  api>ellee. 

Wtlt,  J.    Plaintiff  sues  for  a  passage  from  her  property  over  de- 
fendantB  property  to  Washington  avenue. 
The  defense  is  a  general  denial  and  the  prescription  of  ten  years. 
Theie  was  jud^nent  for  defendant  and  plaintiff  has  appealed. 
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In  1852  the  husband  of  the  plaintiff  acquired  a  lot  of  ground  in  a 
square  that  was  surrounded  by  other  lots  tiien  yacant,  and  for  a  time 
passed  over  the  lots  owned  by  the  defendant.  Subsequently  this  pas- 
sage was  closed;  and  in  1861  the  plaintiff  bought  from  William  Lange 
the  lots  contiguous  to  her  own,  fronting  on  Music  street. 

Ever  since  said  purchase  plaintiff  has  had  access  to  her  property  by 
passing  over  her  own  lots. 

The  value  of  the  property  would  be  the  same,  according  to  the 
evidence,  whether  it  had  a  passage  over  plaintiff's  own  property  to 
Music  street  or  over  the  defendant's  property  to  Washington  Avenue. 
It  is  certain  that  the  plaintiff  has  for  many  years  been  using  the 'pas- 
sage over  her  own  property,  and  has  not  apparently  suffered  any  detri- 
ment by  the  dosing  of  the  passage  over  the  defendant's  property. 

This  case  is  analagous  to  that  of  Pousson  v.  Perch6,  6  A.  119,  in 
which  it  was  held  that,  ^'the  right  of  passing  over  the  defendant's 
property  is  the  forced  expropriation  of  a  participation  in  what  belongs  to 
her.  This  should  never  be  done  except  in  cases  of  extreme  necessity." 
Article  695  of  the  Civil  Code  gives  the  proprietor,  whose  estate  is  en- 
closed, and  who  has  no  way  to  the  public  road,  a  right  to  demand  a 
passage  over  the  estate  of  his  neighbor. 

We  cannot  perceive  any  right  of  the  plaintiff  to  set  up  such  a  de- 
mand, she  having  already  access  to  her  property  over  her  own  lots  on 
Music  street.  ^ 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 

Rehearing  refused. 


No.  2141. — ^Liquidator  of  Clinton  and  Port  Hudson  Railroad 
Company  t;.  B.  M.  G.  Brown  and  Wife^  and  Delia  Hatnes  v. 
The  Sheriff  and  others. 

(Consolidated  eases.) 

Th«  Aict  thai  oertaia  of  the  OUnton  »nd  Port  Hudion  Railroad  bonda  ware  kepi  la  tto  wtmm 

Bofo  where  the  Uqaidator  of  the  company  kept  Its  papere,  booka  and  aaaets  did  aot  opanta 

a  payment  of  Ihe  boada  aor  an  extinction  of  the  mortgage. 
Where  the  Sheriff  held  an  exeontioa  leaned  la  IkTor  of  the  ooanpaay  diiectiag  the  aale  of  ^e 

moirtgaged  property,  aothing  abort  of  a  payment  into  the  flhairlff 'a  baada  woold^peiala  mm 

a  paymeat  or  aatiafy  the  mortgage. 

APPEAL  from  the  Filtb  District  Court,  parish  of  East  Felieiana. 
Fosetfy  J.     8,  U.  Hunter,  for  plaintiff  and  appellee,   Cross  dt 
Hardee^  JBiace^  Foster  dk  JS.  T,  Merriek,  for  defendants  and  appellants. 

Wtlt,  J.  The  New  Orleans  Gaslight  Company  recovered  judg- 
ment against  the  Clinton  and  Port  Hudson  BaHroad  Company  for  m 
largo  amount,  and  ordering  the  liquidator  of  said  company  (an  inaol- 
rent  corporation)  to  proceed  to  collect  from  the  mortgage  stockholders 
the  amount  due  by  them,  to  be  applied  to  the  payment  of  the  claima  of 
the  Gaslight  Company. 

The  liquidator,  Charles  McYea,  accordingly  sued  out  an  order  of 
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Delia  HayiieB  v.  The  Sheriff  and  others. 

seiziire  and  sale  against  certain  lands  near  Clinton,  Louisiana,  wt^ch 
B.  M.  G.  Brown  and  wife  mortgaged  to  the  Clinton  and  Port  Hadso^ 
Railroad  Company  on  the  seveutli  of  November,  1835,  to  secnre  hih 
sabficription  of  sixty -two  shares  of  stock  amounting  to  $6200. 

Mrs.  Delia  Ilaynes,  the  owner  of  two  hundred  and  seventy-two  acres 
of  the  hind,  enjoined  the  sale.  She  acquitted  tlie  land  from  her  hus- 
band, Bytliell  Ilaynes,  in  settlement  of  his  indebtedness  to  her  for 
paraphernal  funds,  it  having  been  purchased  by  him  from  tlie  original 
mortgagor,  B.  M.  G.  Brown. 

She  alleges  that  tlie  debt  for  which  the  land  was  seized  is  due  by 
firawn;  she  verily  believes  it  has  already  been  paid  and  that  the 
Beiznre  and  sale  is  for  the  benefit  of  Brown,  that  said  debt  was  paid 
io  the  following  manner,  to  wit:  "The  Gaslight  Company,  the  real 
pfadotiAs,  Sold  to  siiid  Brown  bonds  and  eoa|>ons  sufficient  to  pay  said 
debt,  that  said  bonds  wen5  sold  on  the  express  condition  that  they  were 
to  be  applied  to  the  payment  of  this  debt;  and  that  as  to  plaintiff  and 
defendimt,  siiid  mortgage  debt  for  which  this  seizure  is  made  is  actually 
settled.  That  said  Brown  being  bound  by  law  to  pay  said  mortgage 
debt  and  having  virtually  paid  it  as  herein  set  forth,  cannot  through 
the  agency  of  his  creditor  thus  seize  and  sell  said  tract  of  land  sold  by 
bim  to  said  Bythell  Ilaynes,  under  whom  petitioner  holds  witli  subroga- 
tioii  of  all  the  rights  of  her  husband.^' 

Her  ]>etition  concludes  with  a  prayer  for  a  writ  of  injunction  for 
damages,  and  ^'that  it  be  deciced  tliat  said  mortgage  debt  id  Inlly  paid 
by  the  bonds  in  the  hands  of  said  Brown  or  McVea,  sold  by  tiie  Gas* 
Hght  Company  to  him  expriasdly  to  pay  said  debt." 

On  the  twenty-fourth  of  September,  18l>3,  James  R.  Sheltoh  pur- 
chased the  land  in  question  from  Mrs.  Delia  Hayues,  and  on  the  fourth 
of  June,  1867,  he  intervened  in  tliis  suit ;  adopting  the  allegations  of 
Mis.  Haynes  he  prayed  that  the  injunction  be  sustained,  that  the  daim 
of  ^e  liquidator  be  rejected,  the  mortgage  be  erased  and  he  be  decreed 
the  owner  of  the  land. 

The  court  below  rendered  judgment  in  favor  of  the  defendant,  dis. 
solving  the  injunction  without  damages,  dismissing  tlie  intervener  at 
his  costs,  and  ordering  the  sheriff  to  proceed  and  sell  the  ^operty 
8cs3d  as  directed  by  the  writ. 

The  plaintiff  Mrs.  Delia  Haynes,  and  the  intervenor  Jaifieo  ft.  Shel- 
toa  have  api>ealed. 

The  qnestion  to  determine  is,  has  the  mortgage  to  tlie  Clinton  and 
Port  Hudson  Bailroad  Company  been  paid  ? 

Appellants  contend  it  has.  They  insist  that  the  Gaslight  Compitoy 
are  viitually  the  owners  of  the  mortgage  under  which  the  land  in  ques- 
tion was  seized ;  that  the  original  mortgagor  Brown,  purchased  from 
laid  company  their  bonds  for  $C20 ),  with  the  understanding  that  he 
was  to  use  them  in  discharging  the  mortgage.  They  say  this  consti- 
tute &  payment. 

We  think  the  record  does  not  sustain  the  assumption  thaf  the  Gras- 
hl^t  Company  are  the  owners  or  virtual  owners  of  tW  nrort^lj^. 
32 
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We  anderstaiid  their  judgment  againat  the  Clinton  and  Port  Hudson 
Railroad  Company  to  be  simply  a  recognition  of  their  claims  against 
the  insolvent  corporation  and  an  order  requiring  tiie  liquidator  to  col- 
lect forthwith  the  claims  in  his  hands  and  apply  the  proceeds  to  the 
payment  of  their  judgment. 

The  judgment  of  the  Gaslight  Company  did  not  decree  them  to  l>e 
the  actual  or  virtual  owners  of  the  mortgages  held  by  their  debtor,  the 
insolvent  corporation ;  the  order  requiring  the  liquidator  to  make  col- 
lections and  pay  the  judgment,  did  not  operate  as  a  transfer  of  the 
assets  of  the  corporation. 

The  purchase  by  Brown  of  $6200  of  the  bonds  and  coupons  of  the 
Gaslight  Company  for  $1200  in  cash,  even  though  receivable  at  par  in 
satisfaction  of  the  mortgage,  did  not  amount  to  a  payment  of  the  mort- 
gage. Even  though  they  Were  sold  to  Brown  for  the  express  purpose 
of  paying  off  the  execution,  still  there  would  be  no  payment  till  the 
intention  be  carried  into  effect  and  the  fiinds  delivered  to  the  sheriff  or 
the  liquidator.  It  is  true  the  Gaslight  Company  received  from  Brown 
the  $1200  in  cash,  but  they  delivered  to  him  an  equivalent,  to  wit: 
$6200  in  their  bonds  and  coupons,  the  market  value  of  which  was 
doubtless  equal  to  the  $1200.  Until  these  bonds  and  coupons  or  the 
cash  are  paid  over  to  the  slieriff  or  liquidator,  there  can  be  no  payment 
of  the  mortgage.  The  bonds  and  coupons  of  the  Gaslight  Company 
which  they  sold  to  Brown  are  still  held  by  him.  They  have  never 
been  given  to  the  liquidator  in  payment  of  the  mortgage.  The  liqui- 
dator testifies  he  ''never  had  absolute  control  over  them  so  as  to  ap- 
propriate them  to  the  payment  of  this  debt." 

It  matters  not  where  the  bonds  were  kept,  whether  in  the  same  safe 
or  same  portfolio  that  tlie  liquidator  kept  the  assets  of  the  insolvent 
corporation,  the  bonds  i-emained  in  possession  of  the  attorney  and 
a^nt  of  Brown — they  were  and  are,  in  effect,  in  Brown's  possession. 

Bythell  Haynes,  the  husband  of  the  plaintiff,  and  to  whose  rights  she, 
is  subrogated,  was  well  aware  of  the  existence  of  the  moi*tgage  on  the 
propeHy  when  he  purchased  it  from  Brown;  it  was  stipulated  in  the 
act  of  sale  that  '/-he  (Brown)  does  not  and  will  not  warrant"  against 
the  mortgage  in  favor  of  the  Clinton  and  Port  Hudson  BaUroad- 
Company. 

Bythell  Haynes  was  the  liquidator  of  the  Clinton  and  Port  Hudson . 
Railroad  Company  at  the  time  the  Gaslight  Company  recovered  their 
judgment.    With  a  knowledge  of  all  the  £ftcts  he  accepted  title  with- 
out warranty ;  and  we  consider  the  application  comes  with  bad  grace 
for  relief  nnder  the  equitable  powers  of  this  oourt 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 

Behearing  refused. 
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No.  2056. — The  Btatb  of  Louisiana  v.  Singleton  Parks*  ^  gj 

«.. — — 

Tb»  tpmMnMnm  of  Jurcn  to  MrT«  on  the  gnuid  sad  petit  Jozies  In  the  conrii  of  the  Stele  |q  j^ 

1Mb  that  they  Bnwk  be  q[iiellSed  etoeton  of  Lomelane.    Acts  of  1868,  No.  lia  ~ 

When  one  of  tbe  ptaA  of  the  gmid  Juy  la  dleqnaUfled,  any  ladlctment  foand  V7  them  le  f  j  jg   ^1 

boH  and  fold,  and  the  aeooeedflMjialse  the  okjectton  and  show  the  ihct  after  Terdlot*  1 


APPEAL  from  the  Thirteenth  District  Court,  parish  of  Concordia. 
Hougk^  J.  8.  BeldeHf  Attorney  General,  for  the  State.  Jame$ 
G.  Leach  and  T.  P.  Farrar,  for  defendant  and  appellant. 

LuDEUNO,  C.  J.  The  record  in  this  case  shows  that,  on  the  same 
^y,  the  defendant  was  indicted,  arraigned  and  tried  for  the  crime  of 
murder.    The  jury  found  him  guilty. 

A  new  trial  was  prayed  for  on  the  grounds — Ist,  that  the  verdict  of 
the  jory  was  contrary  to  the  law  and  the  evidence ;  2d,  that  defendant 
was  not  famished  a  copy  of  the  indictment  and  a  list  of  the  jury  which 
was  to  try  him,  two  entire  days  before  the  trial;  dd,  that  since  the  trial, 
evidence  ^pftt^^i^l  to  his  defense  has  been  discovered.  Later,  an 
amended  motion  for  a  new  trial  was  Med.  It  set  forth  the  following 
grounds: 

1.  That  Bobert  Coulter,  one  of  the  grand  jurors  who  constituted  the 
gnmd  jury  which  found  the  indictment  against  the  defendant,  was  not 
a  dtizen  of  the  United  States,  nor  a  duly  qualified  voter  of  the  State 
of  Louisiana,  at  ^  the  time  he  was  elected,  empanneled,  sworn  and 
diarged  as  a  grand  juror,  and,  consequently,  was  not  a  competent  juror. 

2.  That  five  of  the  jurors,  who  tried  the  case,  had  formed  and  ex- 
prsBsed  an  opinion,  adverse  to  the  defendant,  before  the  trial;  and 
that  the  for^;oing  facts  were  not  known  to  the  defendant  until  after 
tiietriaL 

This  application  was  supported  by  the  affidavit  of  the  defendant  and 
otiiers. 

The  District  Judge  refused  the  new  trial.  A  bUl  of  exceptions  was 
taken  to  the  ruling  of  the  Court,  in  which  the  foregoing  facts,  as  well 
as  the  reasons  of  the  Judge,  are  stated. 

It  win  be  necessary  to  examine  only  one  of  the  questions  presented 
by  the  bill  of  exceptions. 

It  appears  tnm  the  record  that  Bobert  Coulter,  one  of  the  grand 
jmors  comxK>Bing  the  jury,  which  found  the  indictment,  was  incompe- 
tent, and  that  this  fact  was  not  known  to  the  defendant  until  after  the 
trial.    Can  this  olgection  be  urged  after  vetdict. 

Mr.  Wharton  says,  "anew  trial  will  be  granted  at  common  law, 
where  it  eg^pean  afUr  verdiei  that  some  one  of  the  jurors  should  not 
have  been  permjftted  to  sit  upon  the  trial,  on  account  of  an  entire  legal 
ma^^aeUy.'^    Wharton  923;  State  v.  Babcock,  1  Conn.  401. 

This  Court  has  decided  that  such  an  objection  to  a  peHt  juror,  who 
tried  the  easoi  is  not  good  cause  for  a  new  trial,  because  the  accused 
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liad  had  an  opportnnity  to  inquire  into  the  qualifications  of  the  juror 
upon  wnr  dire  examination ;  and  having  waived  the  right  accorded  to 
Wjp  ^  ^^t  ^ic  waived,  with  it,  every  objection  which  h^  ipight  h^ve 
urged  to  the  juror ;  and  because  he  should  not  be  permitted  to  t^l^  the 
chance  of  a  verdict  in  hia  favor,  and  when  it  ia  rendered  againat  kim, 
to  complain  of  the  incapacity  of  those  \^om  he  had  accepted.  8  R. 
596;  7  An^.  12£{ ;  12  An.  679 ;  14  An.  461,  673. 

Biit  these  reasons  do  not  apply  when  the  objection  is  urge4  against 
one  of  the  j7r«ind^'t0rar«  composing  the  jury  which  found  tlie  indictment. 
The  accused  had  no  q[»portunity  to  question  the  gri^d  jurors^  and  to 
object  to  any  of  them  if  they  had  not  the  legpl  qualifications.  He  did 
not,  therefore,  waive  any  of  his  rights. 

Neither  could  he  urge  an  objection  before  trial,  when  he  only  learned 
of  its  existence  a/ler  trial.    The  law  does  not  require  an  impossibility. 

In  The  State  v.  Jones,  this  Court  said: /'We  find  from  Ha,wkina* 
Pleas,  of  tlie  Crown,  book  2,  chap.  25,  sections  2jE3,  27,  28,  that  in  the 
construction  of  the  statute  of  the  2d  Henry  IV.,  C.  9,  the  following 
llP^nt^ have  been  decided:  'That  a  person  arraigned  upon  any  indict- 
ment taken  contrary  to  the  purvieu  of  this  statute,  may  plead  such 
matter  in  avoidance  of  the  indictment.  That  a  person  outlawed  upon 
any  such  indictment  without  a  trial,  may  show,  in  avoidance  of  the 
outiai^Ty^  that  the  indictment  was  taken  contrary  to  the  form  of  the 
statute.  That  if  any  of  the  grand  jurj%  who  find  an  indictment,  be 
"^hin  any  one  of  the  exceptions  of  the  statute,  he  vitiates  the  wJiole, 
thotigh  never  so  many  unexceptionable  persons  joined  with  him  in 
finding  it/  We  feel  satisfied  that  this  construction  furnishes  the  nicest 
and  safest  rule  of  decision ;  and  that  the  incompetency  of  one  of  the 
grand  jury  so  to  find  a  bill  of  indictment,  vitiates  the  whole  procQ^- 
ing/'    8  B.  617. 

Prosecutions  shall  be  by  indictment  or  information.  Constitutioii, 
aipt.  6* 

''The  qualifications  of  a  juror  to  serve  in  any  of  the  cou^  of  thia 
State  shall  be  the  following : 

To  be  a.  qualified  elector  of  the  State  of  Louisiana.*'  Actsof  1868, 
No.  hx,. 

Bobert  Coulter,  not  b^dng  a  qualified  elector  of  '^he  State  of  Louisiima, 
Wjos  not  a  competent  juror,  and  Ihe  bill  of  indiptn[ient  found,  by  the 
gnpd  jury  of  which  he  was  a  member  wpa  a.  nullity.  The  District 
Judge  should  have  set  aside,  the  verdict; of  the  jury  and  quashed  the 
indictment,  wh^  tiie  fact  w|is  brought^  to  his  knowledge. 

It  is.  therefore  ordered,  adjudged  and  decreed,  thaf  the  judgment  of 
the  District  Court  be  avoided,  that  the  verdict  of  the  jury  be  set  a^ide, 
and  that  the  case  be  remanded  to  th^  District  Court  to  be  pro^^ed^ 
^th  according  to  law. 
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No.  8010. — Succession  of  Widow  A.  D.  Tureaud  v.  L.  Gex,  Ad- 
minigtrator  of  R.  Many,  deceased.  Opponent. 

mm  n  iKir  bacow—  Um.  joint  ^Mpri«tor  of,  iV>rf<piyabJn  bereditur  property,  Out  mortgiKt 
raottiiig  from  tbe  recording  o(  »  Judgment  againiit  him  sttachea  to  his  part  or  portion 
nfaiteot  to  th«  prior  dSlito  «»d  SKWlgAgoe  ol-  tlio  raoMnion.  Tho  eftliyroeBient  of 
I  mort^agjR  ill  diipottdent  n^oi^  tih».|UMl  Mt^eaMgiiof  tins  nooeMioB. 
Wkcr*  nccespioB  property  has  hm,  wld^^  probate  a*le,  the  mortgage  creditors  may  pniBUO 
fhe  flmda  srlaiDg  ftom  tbe  sale  by  w§j  ot  tbisd  oppositioii  to  the  account  of  tbe  admii^ 
iwlP^  aipA  lt>T»  their  mt/timm  'J<MMWP<lffi  ^WA  »n<pioeA  agtlmt  tbe  pipwda  of  Uw 
«le  of  tbe  moitgaged  prope^r^i  t|M.si|f9e  ^.tbej  could,  a^dnst  the  property  itaelf  before 
thesale. 


APPEAL  fiom  the  Dist^et  Qourt,  parisk  of  St«  James.    BeauvaiSf  J. 
Berault  (£-  Legendrt^  for  iiJaintiff  and  aj^pellant.     Qawdei  <£  Ionian, 
for  dfUcudant  apd  appellee, 

HowKLL,  J.  At  the  partitJQ^  ^uit  of  the  heirs  of  age,  the  District 
Judge  ordered  all  tbe  property  (being  immovable)  of  the  succession  of 
the  widow  A.  D.  Tureaud,  declared  to  be  held  in  common  by  the  legal 
heiis,  to  be  «old  in  block,  which  brought  1(100,000  payable  according  to 
the  decree,  $40,000  cash,  and.  the  balanced  iu  three  eqiial  installments, 
ea^h  payment  divided  into  aa  man^  note^  as  the  admniatraior  leq^uired 
itx  tha  purpose  of  makiii^  a  igajtitioa  t)i6ce<rf  among  the  hears.  After 
th*  sale  the  administrajiQr^  on&  ol  th»  heirs,  filed  a  final  account  of  his 
atoiairtraliaa,  showiii4^a.balfl|Mse  iik  cash  of  $33,000,  and  notes  amount^ 
Jag  to  $60,000  in  his  hands  lor  partition  among  the  heirs,  of  which  be 
Bisde-  and  filed  along  willi  %h»  above-  apooont,  what  he>  tevmed  a 
^  tableaa  of  partition,"  allotting  a  sum  of  $18,600  to  each  heir,  and  he 
prayed  that  public  notice  of  the  filing  of  both,  with  his  prayer  for  dis-^ 
thaig^  be  given ;  that  the  heirs  be  severally  cited,  that  after  due  pro- 
eeedings  the  account  and.  *^  tabl^u  ^  be  homologated )  that  he  be  au- 
thorized to  settle  with  tl^e  heira  and.  all  concerned  agreeably  thereto, 
and  that  upon  filing  evid€a:^^e  oX  sc^ttlement  with  the  said  heirs  and  all 
eooeen^ed,  h^  be  disch^ged. 

Xhe  homolog^ition.oC  s{4d  aftcpi^it  f^\d,  taUeau  was  opposed  "hj  L. 
GeXp  administf^tor  of  R.  Maiyr.,  deceased,  accreditor  by  judgmentduly 
KcoFded}  cf  Emila  Tun&andt  one  of^  tho^^id  heirs,  on  tlie  ground  that 
^  i]|BC4^(|Uq^  of  .1u<»  said>  j^dgp^t,  a^faUi^ik.said  Emile  Tureaud,  prior 
to  the-  aal^  for.  partition^  op^Dliied.  a^. a  judicial  mortgage  on  all  the 
pro|>erty.  of  the  said,  debtor,  aA4.  entitled,  him  to  be  ];^aid  the  amount 
thareof  out-  of,  the.  portion,  acci^l^  to  the  latter;  and  he  prayed  that 
duuadmiQia^atpr.  of  thesocvo^s^ion  ofr  widow  Tureaud  be  condemned 
to|»y  Ui^iVn^f^iktof  saAdjiid|$fn^i4<^inUr      a^d. costs  accordingly. 

T)i«r%499iW^ini^  of  thift.  sneaicissi^i  eiui^ptpd  to  the  petition  of  op- 
pssitii^;  tbat^  itv  showed^noi  caoMi  of  aetioai.aiOd  no  claim^  against  the 
estate  of^  widaw  Tmeautl  or  tbe^  administrator,  and  answered  that,  upon 
rewFiW.^  pno^  of  the  Qroptf^tjf.  spld^  and  r^^serving  the  snm  neces- 
■axy  tflu]^  tl^  debts,  ^i/eff>.o»t#tan(littg,aod,  charges  of  tha  estate^  the 
SBMHUiliOif  cash  and  notes  accwi^^^  to,  said  Emile  Tureaud  by  said 
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tableau  of  partition  was  paid  over  to  him  long  previouB  to  the  filing  of 
this  opposition ;  that  as  administrator  he  was  not  bound  to  take  notice 
of  the  pretended  judicial  mortgage*  against  said  Emile  Turead ;  that  at 
the  time  of  making  the  distribution  among  the  heirs  as  aforesaid,  the  case 
of  the  said  Gex,  administrator,  t;.  E.  Tureaud,  in  which  the  alleged 
judgment  was  rendered,  was  on  appeal  in  the  Supreme  Court,  and  that 
in  no  capacity  had  he  the  right  to  withhold  from  said  E.  Tureaud  an^^ 
6um  to  pay  such  judgment  as  might  be  rendered  in  said  suit;  and  he 
called  in  warranty  the  said  Emile  Tureaud,  who  filed  a  general  denial 
to  the  opposition,  defended  the  administrator  in  his  course  of  distrib- 
uting the  funds  among  the  heirs  without  taking  cognizance  of  any  pro- 
ceeding or  process  instituted  by  the  opponent,  denied  the  right  of  the 
latter,  being  no  creditor  of  this  succession,  to  intervene  in  this  cause, 
and  prayed  that  the  opposition  be  dismissed  and  the  account  be  ho- 
mologated. 

The  exception  was  maintained,  and  the  opponent  appealed. 

We  would  remark  here  that  the  fact  of  the  partition  being  made  hy 
the  administrator,  and  his  call  upon  all  x^ersons  concerned  to  sho'vr 
cause  why  his  account  of  administration  and  ''tableau  of  partition" 
should  not  be  homologated,  and  the  funds  distributed  and  paid  accord- 
ingly, may  make  this  case  one  $ui  generis  ;  and  the  question  we  are  called 
on  by  the  parties  to  decide  upon  the  exception  is,  does  the  opponent, 
under  the  law,  disclose  a  right  of  action  or  a  right  to  demand,  in  this 
form  of  proceeding,  to  be  paid  the  amount  of  his  judgment  against  one 
of  the  heirs,  duly  recorded  before  the  sale  for  a  partition,  out  of  the 
portion  of  the  proceeds  of  the  immovable  hereditary  property  in  the 
hands  of  the  administrator,  and  according  to  his  said  judgment  debtor  t 

The  answer  to  this  question  depends  on  the  solution  of  the  primary 
question  whether  or  not  a  judicial  mortgage  attaches  to  the  undivided 
share  of  an  heir  in  the  mortgageable  property  of  a  succession. 

Some  doubt  is  cast  upon  this  point  in  the  opinion  of  two  of  the 
judges  in  giving  the  decision  of  the  migority  of  the  court,  in  the  case 
of  Yoorhies  v.  DeBlanc,  12  A.  864;  but  an  examination  of  that  case 
will  show  that  the  point  was  not  decided,  nor  was  it  directly  presented. 

The  right  of  a  coheir  or  coproprietor  to  create  a  conventional  mort- 
gage on  his  undivided  share  of  immovable  property  has  been  frequently- 
recognized  and  enforced.  See  12  R.  450;  3  A.  542;  9  A.  212;  12  A. 
296 ;  19  A.  167 ;  C.  C.  3268, 1434.  This  last  article  provides  that  the 
heir  to  whose  share  an  immovable  or  other  thing  susceptible  of  mort- 
gage has  fallen,  is  not  bound  by  the  jnortgages  which  his  coheirs  may- 
have  given  on  their  individual  shares  of  the  same  previous  to  the  par- 
tition, and  these  mortgages  are  dissolved  of  right,  except  upon  th»=% 
property  which  falls  to  the  heirs  who  have  given  the  mortgages,  if  tlie 
property  is  susceptible  of  being  mortgaged*  Article  3268  implies  thi^^ 
one  having  a  right  that  is  suspended  by  a  condition,  or  may  be  extixt- 
goished  in  certain  cases,  may  agree  to  a  mortgage  subject  to  the  sam« 
eondition  and  liable  to  the  same  extinction. 
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The  Iieir  being  considered  seized  of  the  snccession  from  the  moment 
of  its  being  opened,  the  right  of  possession,  Ti'hicli  the  deceased  had, 
continaes  in  the  person  of  the  heir,  as  if  there  had  been  no  intermption 
nnd  independent  of  tlie  fact  of  possession ;  and  each  of  several  heirs 
becomes  an  undivided  proprietor  of  the  effect>s  of  the  snccession  for 
the  part  or  portion  coming  to  Iiini,  which  forniH  among  the  heirs  acom- 
niaaity  of  property  as  long  as  it  remains  undivided.    C.  C.  996, 1214. 

Now,  article  3290  declares  that  the  judicial  mortgage  takes  effect 
from  the  day  on  which  the  judgment  is  pronounced,  if  it  has  been  duly 
recorded ;  and  article  3296  says  the  judicial  mortgage  may  be  enforced. 
against  all  the  immovables  which  the  debtor  actually  owns  at  the  date 
of  the  recording,  or  may  subsequently  acquire. 

When,  tliereforc,  an  heir  becomes  tlie  joint  proprietor  of  mortgage- 
able hereditary  property',  the  mortgage  resulting  from  the  recording  of 
a  judgment  against  him  attaches  to  his  part  or  portion  thereof,  subject, 
bowever,  to  the  prior  debts  and  mortgages  of  the  succession,  and  its  en- 
forcement is  dependent  upou  the  final  settlement  of  the  succession.    - 

In  this  case  the  record  sliows,  as  to  the  point  under  consideration, 
that  EmUe  TnixNiud  was  a  x)roprietor  in  common  with  his  coheirs,  of 
the  hereditary  property,  whi<;h  was  all  immovable,  and  according  to 
the  foregoing  principles,  the  judgment  in  favor  of  the  opponent  having 
been  recorded  jprtor  to  the  sale,  operated  as  a  judicial  moii;gage  on  his 
share.  A  similar  principle  is  recognized  in  the  case  of  the  Union  Bank 
f.  Marin,  3  A.  34,  36,  where  it  is  distinctly  announced  that  the  legal 
mortgage  of  minors  attaches  on  the  undivided  share  of  their  tutor  in 
the  immovables  ot  a  succession  as  soon  as  he  accepts  it,  subject  to  the 
right  of  priority  of  the  creditors  of  the  succession.  Article  3962  C.  C. 
makes  no  distinction  as  to  the  kind  of  mortgage,  whether  conventional, 
legal  or  judicial,  and  it  provides,  that  the  mortgages  shall  bo  paid  out 
of  the  funds  according  to  their  rank. 

The  next,  or  the  original  question  here  arises,  as  to  the  right  of  the 
creditor  with  a  judicial  mortgage  to  claim,  by  way  of  opposition,  as 
done  here  (wliich  we  liken  to  a  third  opposition),  the  funds  in  the  hands 
of  the  administrator  accruing  to  his  judgment  debtor,  and  is  not  with- 
out difficulty. 

If  the  proi>erty  had  been  partitioned  in  kind,  the  mortgage  in  ques- 
tion would  have  attached  to  and  could  have  been  enforced  against  the 
ihare  allotted  to  the  judgment  debtor.  C.  C.  1434 ;  Acts  of  1855,  p.  337. 
And  if  the  mortgage  were  conventional,  it  would,  according  to  the  in- 
ieipreAation  given  to  the  above  article  and  statute,  in  the  succession  of 
Figneguy,  12 IL  450,  have  been  raised  from  the  property  and  attached 
to  the  pxooeeds.  This  doctrine  has  been  reaffirmed  hi  9  A.  212,  and 
12  A.  236,  and  is  recognized  in  the  case  of  DeBlanc  i;.  Dumastiait,  3 
A.  546.  But  the  rule  is  deemed  by  some  to  be  diiferent  aa  to  general 
Bortgages,  and  the  artidea  710  $i  tegr.  C.  P.  said  to  apply.    In  Leoar- 
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peBtier  v.  Lecarpentiery  5  A.  499,  it  is  eaid,  the  act  of  1843,  p.  44,  re- 
enacted  1855,  p.  337,  is  not  applicable  to  Ucitations  under  which  the 
property  ib  abjudicated  to  a  party  having  previously  no  interest  in  it, 
'  and  the  intimation  in  Union  Bank  v.  Marin,  3  A.  36,  that  a  public  sale 
under  a  consent  decree  caused  the  minor^s  mortgage  to  attach  to  the  pro- 
ceeds, was  declared  to  have  originated  in  a  misreading  of  the  act  of 
1843.    But  in  Fabre  v,  Hepp,  7  A.  9,  it  was  held  that  the  sale  under 
an  order  of  the  court  of  the  tutor's  property,  with  the  undivided  inter- 
est of  his  deceased  spouse,  released  the  mortgage  in  favor  of  the  minor 
aifl  to  all  the  property,  which  doctrine  Mr.  Justice  Rost,  who  dissented 
at  the  time,  said  in  7  A.  612,  Iiad  become  a  rule  of  property,  and 
should  be  respected.    These  conflicting  views,  it  will  be  seen,  arose  in 
contests  with  the  purchasers  of  the  property  sold,  which  was  sought 
afterwards  to  be  held  liable  to  the  general  mortgages  -,  and  the  diffi- 
culty may  probably  be  considered  as  waived  or  removed  in  this  case  by 
the  mortgagee's  pursuing  the  proceeds  instead  of  the  property.    And 
after  anxious  and  mature  deliberation,  we  have  concluded  that  the  op- 
ponent herein  baa  set  out  in  his  petition  a  cause  of  action — a  right  to 
be  paid  out  of  the  funds  which  the  administrator  declares,  in  his  tableau 
and  petition,  are  in  his  hands  as  belonging  and  to  bo  paid  over  to 
Emile  Tureaud,   tlie  judgment  debtor  of  the  opponent,  and  which, 
under  the  pleadings  and  facts  of  this  case,  must  be  held  to  be  liable  in 
his  hands  to  the  demand  of  the  opponent. 

If  the  mortgage  attached  to  the  property,  and  was  raised  therefrom 
by  the  sale  under  an  order  of  court,  it  would  seem  to  be  a  legal  se- 
quence that  it  attached  to  the  proceeds  in  the  hands  of  the  administra- 
tor, and  the  mortgagee  entitled  thereto,  may  take  legal  steps  to  re- 
cover them.  And  the  right  of  creditors  of  heirs  to  intervene  in  the  pro- 
ceedings for  a  partition  is  not  unknown  to  our  law.  Article  1342  C.  C 
expressly  accords  it  to  creditors  holding  mortgages  created  by  tlie  donee 
on  property  to  be  collated,  in  order  to  oppose  the  collation  which  may 
injure  their  rights. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed; 
that  the  exception  of  the  administrator,  Tureaud,  be  overruled,  and 
this  cause  remanded  to  the  lower  court  to  b^proceeded  in  according  to 
law,  on  the  opposition  of  L.  Gex,  administrator  of  B.  Many,  deceased. 
Costs  of  appeal  to  be  paid  by  the  appellees. 


ifo.  2096. — State  of  Louisiana  v.  Gborob  A.  Fosdick* 

The  peDAltiM  imposed  on  merdhftnts  for  lelUBg 'tey  in  the  dty  of  New  OiletiiB  wKhottt  Ihnd 
haTing  it  inspected  aooording  to  Uwie  not  tfitt  upon  Imports  or  npon  the  prodoito  6f  oChsr 
States  of  the  Union  broaght  here  for  sale,  bnt  is  simply  a  protection  to  the  pnbUo  sgatnal 
the  introduction  of  commodities  that  are  nnilt  tn  commerce. 

The  Ck>nstltntlon  of  theUnited  States  expresslr  peimHi  thtf  StatttHo  pass  inap«libn  imm, 

APPEAL  i^om  the  Third  Justice's  Coifift,  padsh  of"  Orleans.    Sfonia- 
mat,  J.  P.     Hamor  £  BeMdSM,  fbr  the  State,  appellee.    Owem 
Oa/n^hell,  for  defendant  and  appellant. 
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Bute  of  LoaitUaa  t.  Oeorye  A.  fosdlck. 

Wilt,  J.  The  State  sues  to  recover  from  the  defendant  the  penalty 
of  one  hundred  doUarB  for  aelling  one  hundred  bales  of  hay  witbont 
luiTtig  them  inspected  as  required  by  the  act  of  the  twenty-cd^hlh 
Mardi,  1867,  entitled  ^'  An  Act  to  establish  the  office  of  InspeetQr  of 
Haj  for  the  city  and  port  of  New  Orleans,  and  to  regulate  the  duties 
appertaining  to  the  same/'  and  by  the  Act  amendatory  there<^,  ap- 
piOTod  September  18, 1^. 

The  answer  admits  that  the  defendant  sold  the  hay  without  having 
the  Mme  inspected  under  the  acts  of  the  Legislature  referred  to ;  but 
denies  any  liability  to  the  State  for  violating  said  acts ;  it  avers  that 
the  huj  was  produced  in  New  York  and  consigned  to  him  by  citizens 
of  that  State  for  sale,  and  acting  as  a  commission  merchant,  he  sold  it 
shortly  alter  its  arrival  in  the  same  packages  in  which  it  was  prepared 
for  market  by  its  owuera  in  New  York.  ''  That  the  hay  thus  intro- 
duced into  the  State  of  Louisizma  from  the  State  of  New  York  and  thus 
wld,  is  exempt  from  import  duty  and  other  tax  for  the  beneii  of  the 
State  of  Louisiana."  Tlmt  said  laws  compelling  said  inapectaon  and 
inposing  a  penalty  for  failing  to  comply  therewith,  aie  in  conflict  with 
the  Constitution  of  the  United  States,  and  therefor^  void,  being  in 
dieet  laws  levying  import  duties  and  regulating  commerce  between  the 
States. 

The  court  below  gave  judgment  for  plaintiff  and  th^  defend^t  has 
appealed. 

The  fiicts  are  not  disputed ;  the  defendant  sold  the  hay  without 
hsTing  it  inspected  as  required  by  law,  and  the  State  claims  the 
penalty  prescribed  in  the  law. 

The  act  of  the  eighteenth  of  September,  1868,  amendatory  of  the 
duid  aection  of  the  act  of  twenty-eighth  March,  1867,  makes  it  the 
duty  of  the  inapectors  of  hay  to  inspect  all  lots  of  hay  in  the  city.  *  * 
It  farther  provides  '*  that  no  hay  shall  be  sold  in  the  city  of  New  Or- 
Inas  until  it  has  been  once  inspected  as  provided  for  in  this  act,  and 
that  any  person  who  shall  sell  hay  in  said  city  and  iK>rt  that  has  not 
been  inspected  as  aforesaid,  shall  be  liable  to  a  penalty  of  one  dollar 
for  every  bale  so  sold,  to  be  recovered  with  costs  of  snit,  in  any  court 
of  competent  jurisdiction. 

The  question  to  be  considered  is  whether  this  act  violates  the  Con- 
stitation  of  the  United  States.  Article  1,  section  8,  clause  3  declares 
that:  ''  the  Congress  shall  have  power  *  *  *  to  regulate  commerce 
▼ith  foreign  nations,  and  among  the  several  States,  and  with  the  Indian 
tdbes.^ 

The  second  clause,  section  ten,  of  the  same  article  jM^vides  that  **  no 
State  shall,  without  the  consent  of  Congress,  lay  any  imposts  or  duties 
on  imports  or  exports,  eipcept  what  may  he  abioluiely  neoeuary  for  f  ^ecn- 
tmg  its  inspection  laws.^    •    •    « 
33 
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state  of  IionisUina  y.  George  A.  Foedick. 

The  object  of  the  inspection  laws  is  doubtless  to  ascertain  whether 
the  merchandise  is  fit  for  commerce  and  to  protect  the  community  from 
fraud.  In  the  act  we  are  now  considering  we  can  perceive  no  im|>ort 
duty  or  tax,  nor  any  benefit  resulting  to  the  State  except  to  protect  its 
citizens  and  its  market  from  commodities  tliat  are  unfit  for  commence. 
Tlie  fees  allowed  to  the  inspection  ofScers  are  only  a  remuneration  for 
their  services ;  the  defendant  lias  not  complained  tliat  they  are  cxcch- 
sive.  The  issue  is  not  that  the  fees  allowed  the  inspection  officers  are 
more  than  are  absolutely  necessary^  but  tl^at  the  law  itself  in  effect 
levies  import  duties  and  regulates  commerce  between  the  States,  which 
the  Constitution  of  the  United  States  prohibits. 

We  do  not  perceive  that  the  acts  referred  to  levy  any  iiuposts  or  tax 
upon  the  products  of  otlier  States  sold  in  this  State. 

The  State  derives  no  revenues  therefrom.  The  acts  are  in  the  nature 
of  police  regulations  established  for  the  protection  of  the  markets  of  this 
city  against  the  sale  of  products  unfit  for  commerce.  The  Constitution 
expressly  permits  the  States  to  pass  inspection  laws. 

The  authorities  cited  by  defendant  do  not  apply  to  this  case. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


No.  2175. — State  of  Louisiana,  ex  rel.  W.  J.  Sakdlin,  District  Attor- 
ney, t;.  The  Judge  of  the  Eleventh  District  op  Louisiana. 

a  pwty  CMinot  be  sued  at  an;  otlier  domicile  or  before  anj  other  oonrt  than  the  one  haring 
jnri^dictioii  over  the  place  of  hia  reaidenoe.  By  the  proriaiona  of  the  act  of  the  LesialAtnre. 
approved  April  19. 1861,  No.  173,  any  party*  defendant,  ia  prohibited  flrom  electing  any  other 
domicile  toan  that  of  hia  rcaideDce  far  the  pnrpoae  of  being  auedr    Attn  of  1861,  page  137. 

APPEAL  from  the  District  Court,  parish  of  Caddo,  Levisee^  J.  fif. 
Belden,  Attorney  General,  for  the  StAte,  appellant,  (7.  ^oseUuSf 
for  defendant  and  appellee. 

Howell,  J.  '  This  is  a  proceeding  under  the  act,  No.  156,  approved 
October  15, 1868,  (session  acts,  p.  199)  to  declare  the  defendant  dis- 
qualified  to  hold  the  office  of  Judge  of  the  Eleventh  District 

The  defendant  is  a  resident  of  the  parish  of  Claabome,  and,  by  oon- 
sent,  the  suit  was  instituted  and  tried  in  the  pariah  of  Caddo,  which  wo 
consider  prohibited  by  article  162  C.  P.,  as  amended  by  act  approved 
nineteenth  March,  1861,  which  declares  that  no  one  shall  be  permitted 
to  elect  any  other  domicile  or  residence  than  his  own  for  the  purpose  of 
being  sued,  except  where  expressly  provided  by  law.  There  is  no  law 
making  this  case  an  exception. 

The  Constitution,  article  90,  has  directed  Ww  a  case  may  be  tried 
when  the  judge  of  the  court  is  interested.  Consent  cannot  give  juris* 
diction  against  the  law. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  leversed 
and  this  action  dismissed,  without  prejudice  to  the  rights  of  the  parties. 
The  appellee  to  pay  costs  of  appeal. 
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J.  H.  JttUlud  T.  p.  Bogmy. 

No.  1095. — J.  M.  JUILLAHD   V.  P.  ROGAY. 

Vkcrtft pvij,  darlBf  Um lato  w,  pkMd  •  lug*  amount  of  Confednato  ttmmrj  aotM  iath* 
tends  of  anothar  aa  afent,  to  inraat  in  tha  purchaao  of  cotton,  and  the  agent  fiilled  to  gire 
a  comet  ud  fldtbfnl  aoconnt  of  the  tranaaetiona  to  hia  principal,  no  action  will  lie  to  en- 
force a  aetHement  of  the  diapnte  between  the  principal  and  agent 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  fhSard, 
J.  A,  ik  M,  Voorku$,  for  plaintiff  and  appellant.  A.  Itohtrtj  for 
defendant  and  appellee. ' 

Wilt,  J.  Plaintiff  sues  the  defendant  to  recover  the  value  of 
seventy-eight  bales  of  cotton  which  he  alleges  'tlie  defendant  bought, 
18  hia  agent,  with  his  funds,  and  afterwards  illegall j  sold  and  appro- 
priated the  proceeds  to  his  own  use. 

The  supplemental  petition  alleges  tliat  in  January,  1865,  petitioner 
by  verbal  agreement,  appointed  the  defendant  liis  agent  to  purchase 
cotton  for  Mm  in  the  parish  of  Natchitoches,  and  that  in  a  few  weeks 
thereafter  said  Bogay  purchased  said  cotton  from  the  persons  named  in 
the  original  petition  or  account  annexed,  with  funds  which  he  had  en- 
trusted to  Mm  for  that  purpose. 

The  answer  denies  generally  the  allegations  of  the  petitioner,  and 
avers  that  the  only  transactions  the  defendant  ever  had  with  him  was 
to  sell  him  a  lot  of  cotton  in  February,  1864. 

The  court  below  rendered  judgment  in  favor  of  the  defendant,  and 
plaintiff  has  appealed. 

It  appears  that  the  defendant,  Rogay,  was  introduced  to  the  plaintiff 
in  ibis  city  in  the  early  part  of  January,  1864,  and  sold  him  twenty- 
five  bales  of  cotton  then  on  Soldini's  plantation,  in  the  parish  of  Natch- 
itoches. That  about  the  same  time  the  plaintiff  gave  the  defendant 
16000  in  Confederate  treasury  notes,  to  invest  in  cotton  for  him  in  said 
parish.  It  api)ear8  that  the  defendant  was  a  cotton  speculator,  having 
made  inTestments  therein  before  he  knew  the  plaintiff,  and  having 
eontinaed  to  purchase  for  himself  after  he  had  received  the  fimds  of 
^  plaintiff.  Shortly  after  receiving  said  funds  from  tlie  plaintiff  he 
went  to  NatcMtoches  parish  and  purchased  some  cotton ;  he  returned 
and  had  a  settlement  with  plaintiff,  paying  him  over  three  hundred 
dollaiB  in  Confederate  notes  and  turning  over  to  him  twelve  bales  of 
cotton  at  Mrs.  McTier's  at  ninety-five  cents  per  pound,  amounting  to 
(5700.  He  also  sold  the  plaintiff  several  other  lots  of  cotton  stored  on 
different  plantations  in  said  parish. 

The  plaintiff  subsequently  went  to  said  parish  to  look  after  his  cot^ 
ton,  and  was  not  permitted  to  ship  it  by  the  Confederate  authorities 
then  occupying  the  parish.  It  was  afterwards  burnt  or  stolen  except 
ei^teen  bales,  wMcb  the  plaintiff  recovered. 

Plaintiff  instituted  suit  against  Mrs*  McTier  for  the  cotton  on  her 
place,  and  reeovered  judgment  against  her  for  its  value. 
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Plaintiff  coDtends  that  his  agent,  the  defendant,  was  nnfuLthfol  in 
reporting  to  him  the  cost  of  the  McTier  cotton  at  ninety-five  cents  per 
pdtKh^,  ^1k^$»6lfti,  ifi  fj^t,  she  sold  it  ibr  only  sit  cents  p^  ^nild  Hr  the 
seed;  that  the  defendant  invested  the  95700of  his  money  in  th^  pur- 
chase of  the  various  lots  which  he  afterwards  sold  to  him }  that  plain- 
tiff actually  purchased  his  own  cotton  from  his  agent. 

Thd  evideticd  does  not  establish  the  allegations  of  plaintiff. 

There  is  no  positive  and  satisfactory  proof  in  the  record,  the  wit- 
nesses appearing  to  derive  their  knowledge  only  from  the  statements 
of  the  plaintiff  and  the  defendant  in  various  conversations  had  witli 
them,  not  in  the  presence  of  each  other. 

Their  testimony  fails  to  establish  that  any  of  the  lots  of  cotton  ex- 
cept the  McTier  lot  were  purchased  by  the  defendant  with  the  funds  of 
the  plaintiff. 

Mrs.  McTier  testifies  that  ahe  sold  her  cotton  at  six  cents  per  pound 
in  the  sieed  to  Edward  Seichepein.  We  do  not  think  the  proof  is  con- 
elusive  that  defendant  bought  the  cotton  for  his  principal  at  that 
price.  The  evidence,  however,  discloses  that  the  funds  placed  in  the 
hands  of  the  defendant  were  Confederate  treasury  notes,  and  if  the 
agent  has  not  accounted  satisfactorily  to  his  principal  for  them,  we  can- 
not leM  the  aid  of  this  court  to  settle  disputes  in  reference  to  an  an- 
lawful  currency.  If  the  agent  bought  cotton  at  six  cents  per  pound 
and  accounted  to  his  principal  in  cotton  at  ninety-five  cents  per  pound, 
then  he  would  owe  him  the  difference  between  the  actual  and  pretend' 
cd  price  paid  therefor.  We  cannot  give  judgment  against  the  defend- 
ant for  this  difference  in  price  without  sanctioning  transactions  in  a 
currency  reprobated  by  law. 

However  contradictory  and  absurd  tiie  two  affidavits  of  the  defend- 
ant may  be,  they  do  not  satisfactorily  establish  the  main  position  of 
the  plaintiff  that  his  agent  sold  him  the  McTier  cotton  and  the  Sbldini 
cottoil  which  already  belonged  to  him,  having  been  previously  bought 
With  his  own  fonds. 

Th^  cotton  at  Mrs.  McTier^s  was  bought  for  plaintiff  and  accounted 
for  by  his  agent  at  ninety-five  cents  per  pound. 

The  testimony  of  Valade  and  the  admissions  of  the  parties  in  the 
record  prove  that  the  twenty-five  bales  on  Soldini's  plantation  were 
purchased  by  the  plaintiff  from  the  defendant  at  the  time  they  became 
acquainted,  and  before  he  had  the  funds  of  tha  plaintiff.  Plaintiff  ad- 
mitted he  bought  from  defendant  the  twenty-five  bales  on  Soldini^s 
plantation  in  the  fore  part  of  January,  1864,  and  x^aid  liim  $1625  or 
thereabouts  therefor.  In  his  amended  petition  he  only  claims  that  he 
appointed  the  defendant  his  agent  in  January,  1865. 

We  do  liot  think  the  afAdavit  of  the  defendant  sufi^ciently  overcoltiea 
tiie  allegations  lind  admissions  of  the  plaintiff  to  establish  his  previons 
ownersliip  of  the  cotton. 

It  is  tiiereforo  ordered  that  the  Judgment  appealed  from  be  aflfiimed 
with  costs. 
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ZioabrTroBt  r.  Momv  Vox  and  Henry  Wobcr. 


No.  1495.~Louis  Trost  v.  Moses  Fox  and  Rbkbt  Weber.  J^utT 

113    410 
loaipMl  Um  from  •  j«dcm«pt  i^  signed  bjr  the  Judge.    &P.  M6;8An.a:13An.  7M. 

4  PPEAL  from  the  Fourth  DUitrict  Court  of  the  pariah  of  Orleans. 
/i  TkSard,  J.     W.  W.  JfiffiMflfir,  fbr  pluintiff  and  appellee.    J*.  J.  E. 

LcDELiKG,  C.J.  The  recont  intluB  case  shows  that  the  judgment 
appealed  from  is  not  complete — ^it  is  not  signed  by  the  District  Judge. 
Code  of  Piactiee  article  iS4A ;  17  La.  485;  4  R.  53;  3  An.  62 ;  12  An. 
756. 

It  is  therefore  ordered  thai  the  appeal  be  dismissed  at  the  cost  of  the 
defendants  and  appellants, 
refused. 


nihi^lk^iMMrfM- 


X6.  2tl6. —  B.  Srtreini'jIcrLB  k.  Co.  v.  WrLLtAitf  East,  iibninistrator. 

*  4 

Wter*  more  than  Ave  yeere  bftTe  elapeed  efter  the  metnrttjr  of  e  promiiaoxy  note,  before  rail  is 
ftroo^f,  and*  no  interrui^ddr  ofr  nmnnetiSfjEon  |l  thown,  the  plea  will  prevalL  C.  C.  afi06; 
lin.  131.  ^ 

APPEAL  from  the  Fifth  District  Court,  parish  of  East  Feliciana. 
Posejfy  J.  W.  F,  Kernan  and  8.  B,  Ltjon9,  for  plaintiifs  and  ap- 
(lellees.  J.  H.  Mnse,  L,  M.  Pipkin,  Cro$9  db  Hardee  and  Eaee^  Foster  dt 
K.  T.  Merriek^  for  defendant  and  appellant. 

Wylt,  J.  Defendant  has  appealed  from  a  judgment  against  him  as 
administrator  of  the  succession  of  William  and  Mary  Sandle^  on  two 
pramissory  notes — one  due  on  first  November,  1861 ,  and  the  other  due 
aeyenteentli  May,  186^. 

The  defense  is  a  general  deniid  and  die  prescription  of  five  years. 

Tlifi  suit  was  institnteit  tfft^r  the  presicription  of  five  years  had 
acemed  on  each  of  the  n6tetf:  Theref  is  no  renunciation  or  intei-ruption 
of  prescription  proved. 

PlaintilCs  liave  witliont  avail  attempted  to  avoid  the  consequences  of 
preserii^iao^  by  i^t^oVinj^  timt  jtt^litifnl  pro<seedings  could  not  be  instituted 
on  account  of  tlie  relnslTibn.  Tlie'  plea  of  prescription  is  well  taken. 
C.  t.  3503 ;  Ilabel  v,  Pourcian,  SS)  A.  l^-,  Smitli  v.  Stewart,  lately  de- 
cided. 

It  ig  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  anuttlledy  and  that  this  suit  be  dismissed  at  plaintiffs'  costs  in  both 
courts. 
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H.  PejobAud  et  al.  t.  dtlsena'  Bank  of  LoaisUaA. 

1805. — ^H.  Petchaud  et  al.  v.  Citizens'  Bank  of  Louisiana* 

Wb«r«  nortgaga  crediton  claim  the  proceed!  of  the  aale  of  mortgage  property  made  imder  a 

Jadgment,  they  cannot  be  permitted  to  allege  the  extinction  of  the  jndgmept  and  the  con* 

aeqaent  nnllitj  of  the  aale  onder  which  the  prooeeda  were  realised. 
When  there  are  two  eeparate  debCa,  and  to  aeonre  the  paymenta  of  which  two  eeparate  rnort* 

gagea  are  giyen  on  the  tame  property,  the  date  of  regiatry  of  the  mortgagea  will  detarmiDe 

the  right!  of  the  holders. 

APPEAL  from  the  Fifth  District  Coart  of  the  parish  of  Orleans. 
LSaumont^  J.     A.  dc  M,  Voorhie$,  for  plaintiffs  and  appellants. 
8emme9  dt  Mott^  for  defendant  and  appellee. 

LuDELiNG,  C.  J.    On  the  ninth  of  April,  1858,  Littlcgohn  Brothers 

mortgaged  their  plantation  to  E.  A.  Rawlins,  to  secure  tiie  payment  of 

a  debt  of  (17,207,  with  eight  per  cent,  interest  per  annum  from  the  first 

April,  1858,  and  a  note  of  $1039  14,  with  eight  per  cent,  interest  per 

annum  from  the  first  of  March,  1859,  and  five  per  centum  attorney's 

fees. 

I 

This  mortgage  was  recorded  on  the  fifteenth  of  April,  1858.  On  the 
ninth  of  July,  1859,  Rawlins  transferred  this  mortgage  claim  to  Bur- 
bridge  &  Co. 

On  the  thirteenth  of  July,  1859,  Burbridgo  &  Co.  obtained  a  judg- 
ment against  Littlejohn  for  the  sums  above  stated,  with  a  recognition 
of  the  mortgage  of  tlie  ninth  of  April,  1858. 

This  judgment  was  duly  recorded  in  the  mortgage  record  in  the  par- 
ish of  Assumption,  where  the  plantation  is  situated,  on  the  sixteenth 
of  July,  1859. 

On  the  twenty*eighth  of  March,  1860,  Bellocq,  Noblom  &  Co.  paid 
this  judgment  to  Burbridge  &  Co.,  and  they  were  expressly  subroga- 
ted to  all  the  rights  of  Burbridge  &  Co. 

.  On  this  thirtieth  day  of  March,  1860,  William  Littlejohn  executed  a 
mortgage  in  ta,\OT  of  Bellocq,  Noblom  &  Co. 

In  the  act  of  mortgage  he  recites  that  he  is  largely  indebted  to  Bel- 
locq, Noblom  &  Co.,  and  particularly  *'  in  first,  a  sum  of  (3500  paid  by 
said  firm  for  his  account  to  Joseph  B.  Littlejohn ;  and  second,  a  sum  of 
(23,275  33,  paid  by  said  firm  for  his  account  to  J.  W.  Burbridge  &  Co., 
the  transferees  of  E.  A.  Rawlins,  which  amounts  had  to  be  paid  in  con- 
Ibrmity  with  the  conditions  of  an  act  of  sale  from  J.  B.  Littlejohn  to 
him,  said  William  Littlejohn,  and  an  act  of  agreement  with  Willie  Q. 
Littlejohn.'* 

It  recites  frifther  that  he  is  unable  to  pay  his  debts  in  cash,  and  is  de- 
sirous to  extend  the  same,  and  to  have  the  aid  of  Bellocq,  Noblom  &  Co. 
to  carry  on  his  business }  and  he  mortgages  his  plantation,  etc.,  to 
them  to  secure  the  debts  due  and  to  be  contracted,  not  to  exceed  to- 
gether (110,000,  exeludve  of  interest. 

The  Citixens*  Bank,  under  executions  and  judgments  against  Bellocq, 
Noblom  &  Co.,  seized  all  the  rights,  title  and  interest  of  BeUocq,  No- 
blom &  Co.  in  and  to  the  judgment  recovered  by  J.  W.  Burbridge  & 
Co.  against  William  Littlejohn;  and  at  the  sale  the  Citizens*  Bank 
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n.  PejcbAQd  et  aL  T.  CittxeiiB*  Bank  of  LonMans. 

bonglit  the  jadguieut.  Execntiou  wsi8  tlien  issued  nnder  the  jadgment, 
and  the  plantation  of  Littlejoliu  was  sold  by  tlie  Sheriff  to  the  hank  for 
931,000. 

The  pLiintiffs,  syudica  of  Bellocq,  Noblom  6c,  Co.,  sued  the  Citizens* 
Bank  to  recover  the  price  of  the  sale  '^  for  distribution  in  due  oonrseof 
law  f*^  and  ^*  in  case  the  court  should  l)e  of  opinion  that  said  bank,  as 
adjndicatee  of  the  jud^nnent  of  J.  W.  Ihirbridge  6^  Co.  v.  Littl<^ohn, 
is  entitled  to  &pro  rata  portion  of  said  fund,  then  that  petitioners  re- 
coTer  of  said  bank  twenty -four  thousand  nine  hundred  and  twenty- 
two  doUars,^  with  interest  and  costs.  Sevcnil  holders  of  notes  drawn 
by  Littlejohn  and  endorsed  by  him,  wiiich  are  secured  by  the  mortgtigp 
executed  in  March,  ld60«  intervened  and  joined  tlie  plaintiffs  in  their 
demand  against  the  bank. 

The  question  presented  for  decision  is,  which  mortgage  is  superior  in 
rank,  that  of  Burbfidge  6l  Co.,  acquired  by  the  Citizens'  Bank,  or  the 
mortgage  executed  by  Littlejohn  in  favor  of  Bollocq,  Noblom  &  Com* 
panyt 

We  say  this  is  the  question  for  decision,  because  it  was  admitted  by 
plaintiffs'  counsel  in  argument  that  the  Burbridge  judgment  was  not 
fforatod,  and  the  net  of  the  thirtieth  March,  1860,  itself  clearly  shows 
that  the  judgment  is  not  novated. 

Besides,  the  plaintiffs  and  interveners  aro  claiming  the  proceeds  of 
the  sale  made  under  the  judgment ;  they  cannot  be  permitted,  there- 
fore,  to  allege  the  extinction  of  the  judgment,  and  consequent  nnUity 
of  the  sale  under  which  tlie  proceeds  were  realized.  Livaudais  v. 
Livaudais,  3  An.  455. 

It  is,  however,  contended  by  the  plaintiffs^  counsel  tliat  the  bank  has 
no  greater  right  than  Bellocq,  Noblom  ^  Co.  had  in  the  judgment,  and 
tiiat  the  latter  could  not  have  asserted  the  priority  of  the  Burbridge 
loortgage  over  theirs  successfully. 

This,  we  think,  is  an  error.  Tlie  principle  announced  in  the  case  of 
Solzman  v.  his  creditors,  2  R.  241 ,  and  Yen  tress  v.  his  creditors,  20  An. 
330,  is  not  so  broad  as  contended  for  by  plaintiffs'  counsel.  In  the  case 
cited,  parts  or  installments  of  om  debt  secured  by  a  mortgage  were 
transferred  to  third  parties.  The  court  held  that  the  original  mort* 
gsgee  having  sold  a  part  of  his  claim,  could  not  compete  with  his  trans- 
ferees for  the  proceeds  of  the  mortgaged  property. 

In  the  ease  at  bar,  however,  there  are  two  separate  debts  and  two 
distinct  mortgages.  And  the  rights  of  the  holders  of  the  debts  secured 
by  these  two  distinct  mortgages  must  be  determined  by  the  dates  of 
the  registry  of  the  mortgages. 

The  mortgage  nnder  which  the  Citizens'  Bank  claims  is  dated  ninth 
April,  1858;  the  mortgage  under  which  the  plaintiffs  and  theinter- 
venozs  claim  was  passed  on  the  thirtieth  March,  18G0. 

It  is  therefore  ordered,  a^udged  and  decreed  that  the  judgment  ot 
the  District  Court  be  affirmed,  and  that  the  appellants  pay  the  costs  of 
appeal. 
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BaooeMion  of  0.  Eipinolft. 


No.  1471. — Succession  or  C.  Espinola* 

To  giTo  the  Saprems  Court  Juriodlotloii  of  ihd  appeal  the  amount  in  dlipnte  mnat  ezoeed  $100. 
Hyera  v.  MitohoU,  90  An.  p.  68S. 

A  fenenlaUegatioii  of  oppoeitioii  to  all  the  items  on  the  deUt  aide  of  the  aeeovmt.  without 
proof  to  anataln  it»  will  not  give  the  Bapreme  Oonrt  jndbdioUon.  The  emoont  orer  vhioh 
there  ia  aconteet  only  can  be  taken  into  coneideration  in  determining  the  qneetioa  of  Jwls- 
diction,  end  if  not  above  flre  hundred  donaia,  tike  appeal  will  be  diemiafted. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.    ITunmu, 
J.    U.  Filleuly  for  administrator,  appellant.    2>.  C.  Labaii  and  IT. 
W.  Eandlinf  for  opponents,  api>ellees. 

Howell,  J.  On  the  sixth  March,  1867,  the  administrator  of  this 
saecession  filed  an  account  of  his  administration,  .  showing  assets 
amounting  to  $9093  33,  and  debts  and  charges  amounting  to  (4346  06, 
to  which  two  oppositions  were  made — one  by  Messrs.  Semmes  &  La- 
batt,  claiming  to  be  recognized  as  creditors  for  (350  for  professional 
serrices,  and  one  by  C.  Tarafa,  of  Cuba,  asking  that  all  the  items  on 
the  debit  side  of  the  account  be  reduced  as  etcessive,  and  that  he  liave 
judgment  against  the  succession  for  fifty  dollars  in  gold  deposited  with 
C.  Espinola  in  December,  1869,  with  interest  from  the  twenty-seventh 
September,  1864.  The  account  so  £Bir  as  not  opposed,  was  homologated 
on  the  nineteenth  March,  1867. 

The  opposition  of  Semmes  &  Labatt  was  maintained ;  that  of  Tarafa 
in  part  by  allowing  (35,  and  the  administrator  appealed.  Tarafii  by 
answer  joins  in  the  appeal,  and  asks  that  the  judgment  be  amended  in 
his  fATor  by  allowing  him  fifty  dollars  in  gold  or  exchange,  and  interest 
and  costs  as  claimed  below. 

The  appellant  in  his  brief  states  that  the  claim  of  Semmes  &  La- 
batt, who  make  no  appearance  in  this  court,  has  been  settled,  and  that 
the  only  matter  now  in  controversy  is  the  sum  of  fifteen  dollars,  the 
difference  between  the  amount  claimed  by  and  that  allowed  to  the  op- 
ponent, Tarafe,  who  in  his  oral  and  printed  argument  insists  upon  a 
judgment  for  fiity  dollars  in  gold  with  interest. 

Although  Tarafii  opposed  all  the  items  on  the  debit  side  of  the  ac- 
count as  excessive,  and  asked  that  they  be  reduced,  there  was  no  con- 
test as  to  them  in  the  lower  court,  nor  evidence  touching  them — ^noth- 
ing said  about  them  here.  The  only  matters  contested  there  were  the 
claims  of  Semmes  &  Labatt  and  of  Tara&,  which  together  do  not 
amount  to  five  hundred  dollars,  and  their  allowance  would  not  affect 
the  claims  of  the  other  creditors.  In  such  a  case,  the  fact  that  the  valae 
of  the  succession  or  the  amount  distributed  by  the  administrator  ex- 
ceeds that  sum,  does  not  give  jurisdiction  to  this  court.  It  is  the  mat- 
ter in  dispute  only  that  gives  it.  If  the  amount  over  which  there  is  a 
contest  exceeds  five  hundred  dollars,  this  court  would,  ui^der  thfi  aet- 
tied  jurisprudence,  entertain  the  cau/ie,  although  no  one  of  the  cl«ims 
reached  that  sum.    Such  is  not  the  eaee  here. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  the 
costs  of  the  appellant^  the  succession  of  C«  £spinola« 
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state  of  LonitlaDft  ▼•  James  O'Brien  aUm  FnuMls  O'Brien. 

— ■--  ■!■■  I  ■  -  '-  lllll  ■■■■■■■■ 

Na  2150.  — State  of  Louisiana  v.  James  0*Bkien  oUob  Fravcis 

O^Brien. 


Iplril^Mafleted  ^7  a  Juzy.  op  UMlxHonutloiiof  the  Diatrict  AttociMj,  of  liuB  ^1f^  of  te 
(SDBOtnrgo  In  urest  of  Jnc^ment  tti^t  the  cbarg^  of  JbargLury  is  not  properly  set  oat  Ia  t^o 

tatomtton. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.   J.MI,  J. 
&  Bddeti,  Attorney  General,  for  the  State,  appellee.    J>  J*  E» 
FUaduird,  f  r  defendant  and  appellant. 

Wtlt,  J.    The  defendant  appeals  from  a  judgment  oonTicting  liim  of 
tbe  cnme  of  larccnv. 
The  information  on  which  he  was  tried  coiitains  two  connti,  hntglfixj 
ind  krceny. 

The  accused  excepted  to  the  proceeding  <m  the  foUowiikg  gronnAff* 
vii: 
itrv(~-The  word  '^  bnrglarioitgly,^^  which  is  necessary,  is  not  men- 
tioned; 

Second— The  information  is  vague  and  not  specific,  nor  is  the  time 
iwatioDed  at  which  the  hurglary  was  committed ; 
TMrd^The  goods  taken  are  not  sufficiently  described. 
It  is  imueeei)«uiry  to  inquire  whether  the  charge   of  .burglary  was 
proper^^set  out  in  the  information,  as  the  defendant  was  ponvicted 
oidn  the  count  of  larceny. 

It  appears  in  the  information  that  the  defendant  is  charged  with 
tweaking  and  entering  tlie  dwelling  house  of  Anatol  VoiAin,  i^  the 
inrish  of  Orleans,  with  intent  to  steal,  on  the  night  of  the  eighth  day  of 
November,  1868;  and  *'at  the  time  and  place  aforesaid,*'  that  the 
aeciued  felonioualy  did  steal  and  carry  away  nine  pieces  of  silk  of  ttie 
value  of  one  hundred  dollars  apiece,  four  silk  velvet  cloaks  of  the  value 
of  one  hundred  dollars  each,  and  three  skirts  of  the  value  of  five  dollars 
each,  the  goods,  property  and  chattels  of  the  said  Voisin,  there  being 
found,  &c. 

The  allegations  ip  the  information  are  sufficiently  specific  as  to  the 
time  the  offense  of  larceny  was  committed,  as  to  the  description  of  the 
tloogs  stolen,  and  in  all  other  respects. 

It  18  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
lidieosts. 


No.  1499.— Rich  AttD  Francis  r.  W.  T.  La  vine  et  als. 

hi«ft far  the  Uqnid»tton  sod  #etU«nent  of  partn^nUp  tquiMctton«  «nd  aooonnti  Apd  a  p^-  ^Ih  ;066 

HtfoBof  tbeproporty  beld  in  eonmion,  all  the  partnon  or  partiee  Intcreeted  moat  be.oited  &8  1281 


i 


PPEAL  from  the  Second  Judicial  District  Court,  parish  of  Plaque- 
mines. CfiLsabcUy  J.  £},  Howard  MeCaUhf  for  plaintiff  and  appellee. 
M.B,Dubmi8on  and  George  L.  Bright,  for  defendants  and  appellants. 

LcBKUNG,  C.  J.  This  is  a  suit  for  a  settlen|ei|t  qi  f^  partnecship  fad 
futitm  0^  the  partnership  proprl^f 

H 
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Richard  Franda  r.  W.  T.  Larine  et  ala. 

John  T.  Gersdorf,  and  others  of  the  defendants,  have  not  been  cited. 
The  sheriff '»  return  states  tliat  service  of  citation  was  made  *'by 
leaving  the  same  with  Asii  Payson,  the  captain  of  the  Pilot^s  Assocui- 
tion,  at  Southwest  Pass,  in  this  parish,  the  said  Gersdorf  being  absent 
at  the  time  of  said  service/'  A  similar  return  was  made  on  the  cita- 
tions directed  to  three  others  of  the  defendants.  The  service  is  de- 
fective. C.  P.  Arts.  187,  190.  It  is  well  settled  that  in  suits  for  the 
liquidation  and  settlement  of  partnership  transactions  and  account 
and  for  a  partition  of  property  held  in  common,  all  th6  partners,  or 
parties  interested,  must  be  made  parties  to  the  suit.  6  X.  S.  188;  6 
La.  689. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  reversed,  and  that  this  case  be  remanded  to  be 
proceeded  with  according  to  law. 


No.  1894.— P.  H.  Morgan  v.  F.  Tamiet. 


A,  In  hjfl  oapaoilj  of  lesaor,  brcmgbt  auifc  amaloafc  B,  hia  leaaee,  for  rent;  A  afterward  brought 
■nit  againat  B  to  annol  the  leaae  and  reatona  the  leaaed  pnmlaea.  B  excepted  to  the  latter 
■tilt  on  the  ground  that  the  aame  cauae  of  action  was  pending  in  the  other  aMiit.  Soon 
after  filing  thia  exception  of  lis  pendent  to  the  euit  to  annul  the  leaae,  B  filed  an  answer  to 
the  suit  for  rent,  aetdng  up  a  rccouTentional  demand  in  damagea,  with  a  prayer  that  he  be 
quieted  in  the  poaaeeaion  of  the  premlaea  leaaed,  and  argued  on  the  trial  of  the  exception 
of  Utpmdent  that  the  iaauo  created  by  the  anawer  waa  the  aame  aa  the  demand  for  poaaee- 
aion in  the  auit  to  annul  the  leaee. 

Held—that  B  oould  not  urge  the  pendency  of  a  oonteatatlon  thua  ereated  by  himaelf  against  a 
prior  demand  of  A 

I  PPEAL  from  the  Fiftli  District  Court  for  the  parisli  of  Orleans. 
J\  L6aumonty  J.  A.  &  M,  Voorhiea,  for  plaintiff  aud  appellant,  i\ 
Bennudez,  for  defeudaut  and  appellee. 

UowE,  J.  The  plaintiff  instituted  this  action  to  annul  a  lease  made 
by  public  act  by  and  between  himself  as  lessor,  and  the  defendant  as 
lessee,  on  the  ground  that  the  latter  has  .violated  its  provisions  by  fail- 
ing to  pay  the  rent  and  certain  tuxes.  The  prayer  of  the  i)etition  is 
that  the  lease  be  annulled  aud  that  tlie  propeity  therein  leased  he 
returned  to  plaintiff  and  that  he  be  put  in  possession  of  the  same. 

The  defendant  filed  the  declinatory  exception  of  U$  pendens,  avemug 
that  similar  suits  involving  the  same  cause  of  action  and  demand  had 
l)een  previously  instituted,  and  were  still  pending  in  the  Second 
Justice^s  Court  of  New  Orleans,  the  Third  District  Court  of  New 
Orleans,  and  the  Fifth  District  Court  for  the  parish  of  Orleans.  The 
Court  below  dismissed  the  exception,  and  the  cause  having  been  tried 
on  the  merits,  and  judgment  having  been  rendered  in  favor  of  plaintiff 
as  prayed  for,  the  defendant  has  appealed. 

Tlie  exception  was  properly  discussed.  None  of  the  suits  mentioned 
in  the  exception  constituted  Ua  pendens  as  to  the  controversy  now 
before  us.  The  suit  in  the  Justice^s  Court  was  for  an  amount  of  taxes 
alleged  to  be  due  by  the  tenant.  The  suit  in  the  Third  District  Court 
waa  for  rent.    In  each  a  judgment  for  money  only  was  demanded,  and 
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p.  H.  Morgan  ▼.  F.  Tuniet 

no  decree  dLBSolTing  the  lease  and  restoring,  the  property  to  the  land*- 
lord  coald  have  been  rendered.  The  same  maj'  be  said  of  the  suit  pend; 
iog Iq  the  Fifth  District  Court;,  but  it  is  contended  by  the  defendant 
tkt^hecause  in  the  last  named  suit  he  filed  a  plea  in  reconvention, 
claiming  large  damages,  and  praying  '  *  to  be  quieted  in  tike  possession 
of  tile  leased  premises/'  the  plea  of  lis  pendens  must  be  maintained  as 
against  tiie  snit  at  bar,  which  is  a  suit  to  recover  possession.  It  ap- 
pears, however,  that  the  petition  of  plaintiff  thus  excepted  to  was  filed 
Octobers,  1868,  that  the  exception  of  lis  pendens  was  filed  October  li>, 
1868,  and  that  the  claim  in  reconvention  in  the  other  case,  with,  tlie 
prayer  to  be  quieted  in  possession,  was  filed  October  2S,  18(>8.  If  the 
effect  of  this  claim  and  prayer  was  to  make  an  issue  identical  with  that 
now  before  us,  as  the  defendant  contends,  we  can  conceive  that  the 
plaintiff  might  plead  lis  pendens j  but  it  is  difficult  to  perceive  how  the 
defendant  can  urge  the  pendency  of  a  contestation  thus  created  by  him- 
«e]f  against  a  prior  demand  of  the  plaintiff. 

In  the  case  before  us  the  plaintiff  sues  for  a  different  object  from  any 
embraced  in  the  other  suits  we  have  recited.  The  distinction  between 
an  action  for  rent,  which  is  in  enforcement  of  the  contract  to  pay  it, 
and  leaves  the  tenant  in  possession,  and  an  action  to  dissolve  the  lease 
and  to  recover  the  property,  is  plain. 

Upon  the  merits  the  case  is  free  from  doubt:  The  defendant  has 
failed  to  pay  Ids  rent  as  it  fell  due,  and  as  demanded,  and  the  Judg- 
ment was  properly  rendered  in  favor  of  the  plaintiff  as  prayed  for. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  he  affirmed  with  costs. 

Rehearing  reftised. 


No.  2117. — ^Peet,  Sihms  &  Co.  v,  Jared  R.  Jackson  et  al. 

VkenftpromiMory  note  i»  prewsrlbed  <m  Its  teo«,  uid  m>  intomptioii  ii  abown,  tti«  piM  will 
prendL    »  An.  131,  (66. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana. Posey,  J.  McVea  dk  Kilhornj  for  plaintiffs  and  apx>ellees. 
-fioof,  Foster  d  B,  T,  Merrick  and  Cross  d  Hardee,  for  defendants  and 
j^ypellants. 

Howe,  J.  The  bill  of  exchange  sued  upon  in  this  case  matured  on 
Hub  fourth  December,  1861,  and  the  suit  was  not  instituted  until  the 
eighteenth  January,  1868.  Neither  interruption  nor  renunciation  of 
description  is  shown.  The  plea  of  prescription  of  five  years  filed  in 
the  court  below  should  have  been  sustained.  Rabcl  v.  Pourciau,  20  An. 
132;  Smith  v.  Stewart,  lately  decided. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
Hid  that  there  be  judgment  for  the  defendants,  with  costs  in  botli 
coorta. 
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[Consolidated  Casei.] 

nU  pouto  of  f^^««««»*^  wl^l  NoogiMM  Md  onforce  tho  xigbt  of  ttoppogo  in  trantUn  trtabiff 
from  ii  Mia  of  goods  in  New  York  to  en  IneoWent  residing  in  New  Orleans. 

Thi  triuisitds  of  ihe,goodi  is  not  at  an  end  while  in  the  costodj  of  the  carrier,  ilnA  befbre  fbej 
haTe  been  deMTered  to  the  eonaignee. 

To  «xttfle  the  tendorto  have  the  gooda  stopped  in  tramUu  he  mnat  show  that,  at  thottaa  of 
the  sale,  he  was  ignorant  of  the  inaolyencj  of  the  yendee.  The  disoorery  of  the  insolrenej 
before  the  deHyery  is  soffldent  to  entitle  the  rendor  to  the  exeitolse  of  the  right,  although 
the  goods  ihay'lkaTe  been  attached  by  a  creditor  of  the  yendee. 

APPEAL  from  the  Third  District  Court  of  New  Orleans.  FelUnoet,  J. 
Thomoi  J.  Cooley,  for  plaintifEs  and  appellees.    Fhiltipt  ds  Le^y, 
Hornor  dk  Benedieij  and  A,  L.  Ti$$oU  for  interyenors  and  appellants. 

Howe,  J.  The  plaintiffs  in  these  cases,  residents  of  the  city  of  New 
York,  attached  on  board  the  steamship  '*  Star  of  the  Union,''  upon  her 
arrival  at  this  port  on  the  twenty-fourth'  of  April,  1866,  certain  mer- 
chandise which  had  been  sold  to  the  defendant  by  the  interroiorB  about 
the  twelfth  day  of  the  same  month,  and  consigned  on  the  steamer 
above  named. 

The  obligations  on  which  the  plaintifEb  sued  were  contracted  Feb- 
ruary 23^  1866,  and  were  for  goods  sold  at  a  credit  of  sixty  and  ninety 
days,  and  upon  notes  at  forty-five  and  sixty  days. 

The  property  seized  consisted  of  six  cases  of  merchandise.  They 
never  came  into  the  actual  or  constructive  possession  of  the  defeudant 
to  whom  they  had  been  shipped.  It  appears  that  he  had  absconded 
aiter  the  purchase  of  the  goods  and  before  their  arrival,  and  the  deputy 
sheriff  executed  the  writs  of  attachment  at  the  moment  the  yeasel 
touched  her  wharf  in  New  Orleans. 

The  vehdors  of  thete  ^ood^  ihtervened,  claiming  respectively  auoh 
portion  as  each  had  sold,  on  the  ground  substantially  that  they  bad 
sold  tiie  property  to  defendant  about  the  twelfth  April;  that  he  had 
become  insolvent,  and  that  they  had  exercised  the  right  of  stoppage  in 
tmiMVSLy  in  stich  manner  and  at  such  time  as  to  give  them  a  chtim  6ii 
the  prop'eHy  dUperior  to  that  of  the  plaintiffs. 

l^endin^  the  litigation,  and  at  the  instance  of  plaintiffs,  the  gobdi 
were  sojd  by  the  sheriff.  The  court  a  qua  gave  judgment  in  &vQr  ait 
I.  Bluufi  ^  Co.  fdr  the  amount  of  their  claim,  to  be  paid  by  preference 
out  6f  the  proceeds  of  sale,  and  dismissed  the  claims  of  the  pDuntiiEiy 
lYHght,  Brinkerhoff  &  Co.,  &nd  the  claims  of  all  the  intervenors. 

Fronl  this  jttdgtneht  the  intervenors  only  have  appealed;  and  the 
present  contest  is,  therefore,  between  I.  Blum  &  Co.  lEts  attaching  ci^edl- 
tors,  and  the  intervenors  as  vendors,  who  cliUm  to  have  stopped  the 
goods  in  trimsft. 

It  seems  to  be  conceded  by  the  parties,  that  the  courfi^  of  this  Sl^T^ 
will  recognize  the  right  of  stoppage  in  frangifn,  arising  from  a  tusMb  hk 
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New  York  combiued  with  ^uch  other  facts  a»  by  law  confer  the  right. 
It  IS  qaite  clear,  also,  that  under  the  facts  of  this  case,  as  they  will 
hereafter  appear,  the  privilege  of  the  attaching  creditors  must  yield  to 
the  claims  of  the  vendors,  provided  the  latter  show  that  they  had  the 
ri^t  of  stoppage  and  duly  exercised  it.  15  Wend.  143 ;  15  La.  464 ; 
9  A.  92. 

It  is  eontended  by  plaintiffs  that,  if  the  defendant  was  insolvent  at 
ally  he  was  insolvent  at  and  befinre  the  time  of  the  sale  of  the  goods  in 
dispute,  and  that  therefore  the  right  of  stoppage  did  not  exist,  and  this 
Mni^  US  to  the  main  question  in  the  case.  It  is  clear  that  the  defend- 
ant iras  in  failing  circumstances  at  the  time  he  made  the  purchases, 
hot  we  do  not  find  at  that  snomeat  any  visible  change  in  his  pecuniary 
ccmdition,  any  open  and  nototies  aist  on  his  part,  calculated  to  affect 
hii  cnedit  and  put  the  vendors  on  their  guard.  It  may  well  be  that  if 
the  intervenoTs  knew  tlie  defendant  to  be  insolvent  at  the  time  of  sale 
they  could  not  claim  the  r|glit ;  but  it  is.  plain  that  in  this  case  they 
were  not  aware  of  the  condition  of  the  defendant.  About  seven  weeks 
before  they  made  the  sales,  he  liad  a  standing  in  New  York  good 
enoagli  to  enable  him  to  obtain  credit  from  the  very  plaintiffs  in  these 
suits,  to  the  extent  of  some  eight  thousand  dollars.  The  intervenors,  so 
to  as  we  can  discover,  were  not  aware  of  any  change  in  his4>ecnniary 
condition  when  they  sold  him  the  goods  in  controversy.  They  show 
that  they  shipped  the  goods  by  the  Star  of  the  Union ;  that  in  three 
or  four  days  they  learned  for  the  first  time  that  he  was  an  insolvent 
and  had  absconded ;  that  they  immediately  notified  the  carrier  in  New 
York,  requiring  him  to  hold  the  goods;  that  as  to  three  of  the  inter- 
venors, th^  agent  of  the  line  in  New  York  telegraphed  to  the  agent  in 
New  Orleans  directing  him  to  hold  the  goods ;  and  that  as  to  the  other, 
notice  was  given  to  the  agent  in  i^ew  Orleans  by  the  attorneys.  These 
telegrams  were  received,  and  t)ii6  notice  given,  here,  about  four  days 
before  the  steamer  arrived;  a«A  the  agent  in  New  Orleans  testifies 
that  he  was  thus  prepared  to  hold  the  goods,  and  would  have  done  so 
if  the  sli^ridP  had  noi  takeh  them  out  of  his  hands.  Under  such  cir- 
ramstanees,  it  would  seem  inequitable,  indeed,  to  allow  the  plaintiffs 
to  seize  these  goods,  of  which  the  intervenors  had,  practically,  resumed 
poaocpsion. 

We  have  bech  referred  by  plain tlAii  to  the  case  of  Rogers  v.  Thomas, 
20  Conn.  53,  in  support  of  the  doctrine  for  which  they  contend,  that 
ibe  insolvency  of  the  vendee  must  occur  after  the  sale  to  authorize  the 
stoppage;  but  the  case  does  not  fully  sustain  their  view.  In  that  case 
the  Court  said,  p.  6dt 

**  We  think,  therefore,  that  in  order  to  authorize  a  stoppage  in 
timnmtn,  there  should  be  some  ostensible  and  certain  criterion  by  which 
the  insolvency  of  the  vendee  maybe  ascertained;  and  that  it  should 
cooaist  of  some  sensible  change  in  his  pecuniary  situation,  some  open, 
notorious  act  on  his  part,  calculated  to  affect  his  credit — some  change 
in  his  appai-ent  circnuutances  which  would  operate  as  a  surprise  on  the 
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vendor,  and  which,  if  he  had  known,  he  would  not  have  given  credit 
}o  the  vendee. 

<<The  remaining  inquiry  respects  the  time  when  such  insolvency 
must  occur,  in  order  to  confer  the  right.  On  this  point  we  are  of 
opinion  that  it  is  not  sufficient  if  it  exists  when  the  sale  takes  place,  but 
that  it  must  intervene  between  the  sale  and  the  exercise  of  such  righf 

We  apprehend  that  this  language,  if  entirely  correct,  would  not 
militate  against  the  claims  of  the  intervenors,  for  no  such  insolvency 
appears  in  this  case  until  three  or  four  days  after  the  sale. 

In  Botlingk  0.  Inglis,  3  East.  381,  where  goods  were  shipped  from 
St.  Petersburg  to  London  to  a  person  who  had  committed  an  act  of 
bankruptcy  before  the  shipment,  the  right  of  stoppage  was  recognized, 
under  the  law  merchant,  as  well  as  the  Russian  law. 

In  Buckley  v,  Fumiss,  15  Wendell  139,  it  was  considered  that  if  the 
seller  knew  of  the  insolvency  at  the  time  of  sale,  the  right  might  not 
exist,  but  it  seemed  to  have  been  taken  for  granted  that  if  he  did  not 
know  of  it,  its  covert  existence  would  not  impair  the  right. 

In  Conyers  v.  Ennis,  2  Mason  236,  the  vendee  was  ''deeply  and 
fraudulently  insolvent^'  at  the  time  of  the  sale,  yet  Mr.  Justice  Story, 
who  delivered  the  opinion  of  the  court,  does  not  seem  to  have  thought 
that  this  fact  would  destroy  the  right  of  stoppage,  but  the  right  was 
denied  because,  before  its  exercise,  the  transit  had  been  terminated  by 
delivery. 

In  his  late  work  on  mercantile  law,  Mr.  Parsons  says :  '*  It  I  a ;  been 
held  that  the  insolvency  must  occur  after  the  sale  has  taken  place,** 
and  he  cites  the  case  in  20  Conn.,  in  which,  as  we  have  seen,  the  word 
'^ insolvency"  is  used  in  the  sense  of  a  notorious  failure  of  credit; 
''but," he  adds,  "we  are  not  disposed  to  consider  this  as  the  correct 
rule,  but  should  hold  that  the  right  existed  in  case  of  insolvency  before 
the  sale,  unless  this  fact  were  known  to  the  vendor  at  the  time  of  the 
sole.''    Mer.  Law,  ed.  1862,  p.  61  and  notes. 

In  fine,  if,  as  seems  to  be  now  well  settled,  the  right  of  stoppage  be 
only  an  extension  of  the  common  law  lien  of  the  seller  on  the  thing 
sold  for  his  price,  we  are  unable  to  perceive  any  reason  for  the  dis- 
tinction sought  to  be  established  by  the  plaintiffs  in  this  case,  and 
must  therefore  conclude  that  the  judgment  of  the  District  Court  was 
erroneous. 

Our  attention  is  called  to  a  bill  of  exceptions  reserved  by  plaintiffs 
to  the  introduction  by  the  intervenors  of  certain  telegraphic  dispatches , 
'' purporting  to  be  dispatches  from  their  houses  in  New  York  to  A. 
Moulton,  agent,  in  New  Orleans,  requesting  the  agent  to  hold  and  not 
deliver  certain  cases  of  merchandise  shipped  by  them  to  defendant,'' 
on  the  ground  that  no  proof  was  made  that  the  papers  produced  were 
in  the  handwriting  of  any  person  employed  in  the  telegraph  office,  or 
any  other  proof  of  their  authenticity,  and  they  refer  to  15  An.  668. 

We  find  in  the  record  no  such  dispatches  as  those  referred  to  in  this 
bill  of  exceptions.    It  appears  elsewhere  that  the  intervenors  gave  dao 
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notice  to  the  carrier  in  New  York,  that  such  uotice  was  commanieated 
to'the  ageut  iu  New  Orleans  in  ample  time,  and  that  the  goods  were 
never  delivered  to  the  consignee.  It  seems  nunecessary,  therefore,  to 
pass  upon  the  bill. 

For  the  reasons  given,  it  is  ordered  and  adjndgod  that  the  judgment 
appealed  he,  as  to  said  I.  Blum  6l  Co.  and  the  said  intervenors, 
avoided  and  reversed;  that  the  claim  of  said  plaintiffs  be  dismissed  as 
in  case  of  non-suit;  and  that  each  of  the  intervenors  have  jndgment 
respectively  lor  the  proceeds  of  the  sale  of  the  goods  claimed  and 
idtntified  by  each,  with  costs,  to  be  ])ai(l  as  follows :  to  Sonnebom  & 
to.  the  proceeds  of  the  Ciise  of  goods  marked  '^No.  7407;'^  to  M. 
Herxog  &  Co.  tlie  proceeds  of  the  case  of  shirts,  etc.,  marked  ^'  A. 
L.  Marks;"  to  L.  Dryfoos  &  Co.  the  proceeds  of  the  three  cases 
marked  ''  A.  L.  M.,  10(vJ,  1039,  1070 ;  "  and  t4>  Herman,  Augnste  &  Co. 
the  proceeds  of  the  remaining  one  of  the  six  cases  seized  and  sold. 
It  is  further  ordered  that  the  appellees,  I.  Blum  &  Co.,  pay  the  costs 
of  the  appeal. 


Xo.  1433. — Sciix EIDER  &  ZuBisiiBiKR  V,   N.   Dreyfus. — W.   H. 

Lktciifokd  &  Co.,  intervenors. 

To  nmU.  the  examioatlona  of  imaee  lmprox>orly  rmiaed  by  the  answer,  the  move  regular  practice 
it,  to  object  to  the  Introduction  of  testimony  t  j  eustain  th^m.    90  An.  198. 

Whcfe  a  r.le  of  personal  property  has  been  completed  by  deUrery  (although  firandnlent),  the 
jud^puent  creditor  of  the  yendor  cannot  seize  it  in  the  hands  of  the  purchaser  until  the 
aek  is  d<ic1ared  null  by  a  revocatory  action  ;  the  cate  U  different  in  a  simulation. 

iPPEAL  from  the  Sixth  District  Court  of  New  Orleans.  DuplanHer, 
J.  Hornor  cf*  BeHedict,  for  plaiu tills  and  appellants.  *  Bradford j 
Ijea  d'  Finney^  for  defendant  and  appellee. 

Howell,  J.  Plaintiff  brought  suit  against  defendant  for  the  amount 
of  a  bill  of  groceries,  and,  claiming  the  vendor's  lien,  caused  the  goods 
aold  to  be  sequestered.  W.  II.  Letchford  &:.  C-o.,  wholesale  dry  goods 
merchants,  intervened,  claiming  to  be  the  owners  of  said  goods  by  vir- 
tue of  a  transfer,  by  authentic  act,  of  the  contents  of  the  grocery  store 
(»f  defendant,  including  the  goods  sequestered,  delivery  of  which,  it  is 
all^^,  was  made  before  the  seizui*e  herein.  Plaintiffs  answered, 
charging  said  sale  to  be  fraudulent  and  simulated.  Judgment  was 
rendered  in  favor  of  the  intervenors,  and  the  plaintiffs  appealed. 

It  is  shown  tliat  the  deputy  sheriff,  charged  with  the  writ  of  seques- 
tration, found  a  man.  wearing  the  badge  of  a  police  officer,  in  posses- 
sion of  the  store,  who  referred  him  to  the  chief  of  police.  The  deputy 
afterwards,  under  instructions  from  the  sheriff,  ap]>lied  to  the  chief  of 
police,  and  was  there  informed  that  Letchford  &  Co.  had  purchased  the 
Mid  store,  and  was  furnished  by  the  chief  ^s  aid,  named  Boylan,  with 
an  order  to  the  officer  in  charge  of  the  store  not  to  interfere  with  the 
sheriff.  With  this  order  the  deputy  and  Boylan  went  to  the  store  of 
Letdiford  &  Co.  to  inform  them  of  the  intended  seizure.    From  there 
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they  went  to  the  store  of  plaintiffs,  and  thence  to  make  the  seizore — 
all  on  the  twenty-first  Septembir,  1866.  On  the  trial,  Letchford  &, 
Co.  introduced  in  evidence  the  notarial  act  of  sale,  dated  September 
18, 1866,  from  defendant,  Dreyfus,  to  tliem  of  the  stock,  fixtures  and 
appurtenances  of  a  grocery  store  at  the  corner  of  l^Iagazine  and  Orange 
streets  for  the  price  of  $5998  09,  received  by  satisfaction  and  settle- 
ment thereof  being  endorsed,  by  the  vendees  and  holders,  on  the  note 
of  the  vendor,  Dreyfus,  for  said  sum,  dated  September  7,  1866,  and 
due  at  sixty  days  from  its  date,  which  seems  to  have  been  retained  by 
the  vendees.  This  act  was  witnessed  by  Boylan  and  Izard,  two  aids  to 
the  chief  of  police,  who  had  accompanied  a  Mr.  Moss,  of  the  houae  of 
Letchford  &  Co.,  to  the  store  of  Dreyfus  on  the  day  of  sale,  which  visit 
resulted  in  all  the  parties  repairing  to  the  office  of  the  notary  to  pass 
the  act  of  sale,  after  which,  on  the  same  day,  the  store  was  closed  and 
the  keys  with  the  lease  turned  over  to  Moss,  who  placed  the  first  men- 
tioned police  officer  in  charge  as  keeper — Dreyfus  appearing  not  to 
have  anything  more  to  do  with  the  store  thereafter. 

These  aids  to  the  chief  of  police  process  that  they  acted  in  the  matter 
simply  as  private  individuals,  and  that  no  intimidation  was  used  to 
induce  Dreyfus  to  execute  the  act  of  sale.  Letchford  &  Co.  also  aho^w 
that  Dreyfus  was  indebted  to  them  for  goods  in  the  amount  of  the  said 
note  and  for  which  the  note  was  given,  but  was  not  due  at  the  date  of 
the  sale. 

It  is  evident,  notwithstanding  the  unusual  circumstances,  that  the 
sale  was  real  and  was  followed  by  delivery  of  possession  prior  to  the 
seizure  under  the  writ  of  sequestration ;  but  plaintiffs  contend  that, 
the  property  being  movables,  it  was  unnecessary  to  resort  in  the  first 
place  to  the  revocatory  action,  and  they  quote  the  cases  of  Kirkland  «. 
Gas  Company,  1  A.  299,  and  Jonan  v.  Dreoz,  id.  964,  as  authority  to 
sustain  them }  and  they  further  contend  that,  admitting  the  rule  of 
practice  to  be  otherwise,  such  rule  cannot  be  applied  in  this  case,  ae 
the  interveners  did  not  file,  in  UnUns,  an  exception  to  the  plea  of  ftaad 
set  up  in  the  answer  to  the  petition  of  intervention,  in  support  of  which 
they  cite  the  case  of  Dangian  v.  Blacketer,  ISA.  595.  On  this  point 
they  reserved  a  bill  of  exceptions  to  the  action  of  the  judge  a  g«o  in 
sustaiining  the  motion  of  the  intervenors  to  strike  out  of  the  answer 
the  charges  of  &aud  and  unjust  preference  And  to  hear  no  evidenoe 
theieon,  which  motion  was  made  after  the  trial  on  the  merits  had. 
begun  and  evidence  admitted,  and  to  which  motion  plaintiffii  olijeoted. 
on  the  grounds  substantially : 

1.  That  the  intervenors,  not  having  excepted  to  the  answer,  and 
the  parties  having  gone  to  trial  on  the  pleadings,  the  motion  came  too 
late. 

2.  That  plaintiffs  had  a  right  in  law  to  be  heard  under  said  plfiadii^ga, 
I.  The  first  ground  is  not  supported  by  our  rules  of  practice.    Excep^ 

tions  to  answers  are  not  required  in  our  system.  All  the  allegatloii« 
of  the  answer  are  ooiisidered  as  denied  by  the  plaintiff  (C.  P.  art.  S89)  , 
rad  tWQ  modes  bi^v^  \>^p^  f pUov^  lip  «|cM^  W  ^luwftwtioii 
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impioperlj  presented :  oue  by  striking  out  on  motion,  and  tlie  other 

bj  objecting  to  the  admission  of  evidence  to  establish  theoi ;  both  being 

in  effect  tiie  same,  but  the  latter  is  deemed  the  more  regular.     See 

LRll^nds  V.  Ball,  20  A.  193. 

II.  The  second  ground  presents  the  broad  qaestion  of  the  eight  to 
attack  collaterally  an  actual  but  fraudulent  sale  of  movable  property. 

The  rule  is  admitted  to  b6  di^erent  in  regard  t^  a  Ijfm  wile  of  immova- 
ble property.  The  only  case,  in  which  we  are  aware  a  distinction  has 
been  made,  i«  that  of  Kirkland  v.  Gas  Company,  1  A.  399,  quoted  by 
plaintiffs,  in  wliich  the  distiuctioi;  seems  to  be  based  on  the  w||pt  of 
knowledge  in  the  seizing  creditor  of  the  fact  of  the  sale — such  knowl- 
edge not  being  presumed  in  sales  of  property  not  required  to  be  ^oade 
in  writing  and  recorded  for  the  information  of  all  persons.  Dut  we  are 
unable  to  i>erceive  that  the  law  authorizes  a  distinctiop  to  be  made  on 
Kcoont  ot  the  cliaracter  or  nature  of  the  property.  The  correct  rule 
we  consider  to  be  this :  a  creditor  may  at  his  peril  seize  under  any  of 
the  writs  authorized  by  law,  and  if  a  third  posse^or  shows  that  he 
holds  under  a  real  contract,  the  seizing  creditor  will  be  required  to 
desist  (except  where  hi^  procecdiug  may  be  speciallj''  permitted  by 
kw),  and  to  resort  to  the  revocatory  action.  If,  on  the  other  hand,  tlie 
alleged  transfer  is  proven  tp  be  a  simulation,  a  mere  shadow  eas(i  upoi| 
the  real  title,  the  court  taket)  no  notice  of  it  and  the  seizing  creditor  iti 
aUowed  to  proceed.  See  1  A.  364 ;  2  A.  912 ;  14  L.  426  jf  2  S.  9p ;  UK. 
288;  6  A.  193;  18  A.  732;  C.  C  1978.  Tlie  only  question  theu  (hat 
can  be  examined  collaterally,  in  such  cased,  is  that  of  simulation.  In 
diis  case  the  right  to  ^eizo  was  predicated  solely  on  th^  vendor^s  lien, 
and  as  there  wa^  a  real  sale,  and  delivery  was  made  prior  to  the 
tdznre,  the  lien  was  thereby  lost  (C.  C.  3194,)  and  th^  annullin|;  of 
soeh  sale  for  fraud  could  not  restore  the  privilege  and  t)ius  maii^tain 
the  sequestration,  but  would  subject  the  property  fraudulently  trans- 
ferred to  the  payment  of  the  plaintiffs.  C.  C.  1972.  The  Code  con- 
templates that  contracts  made  in  fraud  of  creditors  shall  be  anaulled 
by  the  revocatory  action,  and  this  only  when  the  debtor  has  not  prop- 
erty sufficient  to  pay  the  complaining  creditor.    C.  C.  1965, 1966. 

We  must  conclude  that  the  plaintiffs  could  not  in  this  indirect  mode 
let  aside  a  sale  although  fraudulent  and  subject  the  property  to  thf^ir 
vrit  of  sequestration,  and  that  the  Judge  a  quo  did  not  err  in  refusing 
te  try  the  question  of  fraud  on  the  intervention.  He  did  not  r^atrain 
them  from  proving  simulation  1 

Judgment  aifirmed. 


Ko.  1561. — ^F,  A.  BOTLB  &  Co.  v.  Kittredgb  &  EwiKO. 

When  aa  open  yooonnt  is  prjwcriltc^  on  it«  iSice,  uUl  m^  q^vldf ttc«  f^ite  lo  fif ^t^l^  fa  ifktar- 
raptton,  the  ple»  wQl  prevail. 

i  PPEAIj  from  the  Third  District  Couft,  parish  of  Lafourche.     Cfateg, 
A   J.    JB.  J.  8ag€j  far  plaintaib  and  appellants*    ChtMe  S 
In,  fo  defendants  and  appellees. 
35 
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Wtlt,  J.  Plamtiffs  sued  the  defendants  on  an  open  account  for 
plantation  supplies  sold  them  on  fourth  day  of  March,  1861.  Defend- 
ants pleaded  the  prescription  of  three  and  five  years. 

There  was  judgment  in  the  court  below  in  favor  of  defendants  and 
plaintifils  have  appealed. 

The  account  seems  to  be  prescribed  on  its  face,  having  been  made  on 
fourth  March,  1861)  and  not  sued  upon  till  twenty-ninth  March,  1867, 
when  the  defendants  were  cited. 

PlaintifFs  have  attempted  to  prove  the,  account  was  acknowledged  by 
one  of  the  defendants,  Kittredge,  in  Maich,  1865. 

They  have  offered  but  one  witness,  John  H.  Polhaus,  who  testifies  as 
follows :  '*  In  or  about  the  month  of  March,  1865,  Dr.  Kittredge  in- 
formed me  in  New  Orleans,  when  I  asked  him  about  the  bills,  that  he 
would  pay  out  of  that  year's  crop.  lie  said  if  he  made  a  good  crop 
he  would  pay  it  that  season.'' 

This  testimony  is  contradicted  by  the  evidence  of  Dr.  Kittredge,  who 
testifies  as  follows :  ^'  I  reside  in  the  parish  of  Assumption  in  this  State. 
The  Areal  and  Raceland  plantations  are  situated  in  the  parish  of  La- 
fourche, about  thirty  or  forty  miles  from  my  residence,  more  or  less. 
These  plantations  belong  to  Kittredge  &  Ewing,  and  they  are  con- 
trolled almost  entirely,  and  are  supplied  by  Dr.  Ewing.    I  am  a  member 
of  the  firm  of  Kittredge  &  Ewing.    I  do  not  supply  these  plantations 
at  all.    I  go  to  these  x)lantations  sometimes  once  a  year  and  sometimes 
once,  every  three  or  four  years.    About  the  time  stated  by  Mr.  Polliaus 
in  his  interrogatory,  I  was  present  at  Mr.  Polhaus'  counting  house  pur- 
ebasing  of  him  a  large  invoice  of  pork  and  flour  for  my  use  at  Ehuort* 
plantation,  my  residence,  and  while  there  the  conversation  between  us 
was  in  regard  to  the  Areal  and  Raceland  plantations.    I  observed  to 
Mr.  Polhaus  that  those  plantations  had  been  nearly  destroyed  by  tlio 
Confederate  and  Federal  troops,  and  that  instead  of  making  anything 
since  the  war  began,  we  had  been  out  of  pocket  some  twenty  thousand 
dollars,  but  this  year  (1865)  we  had  put  in  a  large  crop  of  cotton,  and 
expected  to  make  a  good  profit,  provided  we  succeeded  in  our  crpps, 
and  if  so  we  might  be  able  to  pay  any  just  and  valid  claim  they  might 
have  against  us.    Mr.  Polhaus  then  observed  to  me  that  Mr.  Boyle  had 
some  claims  against  these  plantations  without  showing  any  specified 
account  of  such  claims.    I  answered  him  that  I  did  not  know  anything 
about  these  claims }  that  Dr.  Ewing  was  the  man  who  attended  to  that, 
and  that  he  must  go  to  him.    I  did  not  acknowledge  these  accounts  and 
liad  no  idea  of  doing  so,  for  I  knew  nothing  of  the  articles  charged 
therein  and  consequently  I  could  not  know  anything  about  them." 

The  testimony  of  Polhaus  is  not  sufficiently  positive  to  establish  the 
interruption  of  prescription.  He  does  not  state  what  particular  bills 
were  acknowledged  by  the  defendant,  nor  does  he  state  that  he  showed 
the  bills  or  accounts  to  the  defendant,  Kittredge,  and  that  he  renounced 
the  prescription  and  promised  to  pay  them. 

The  testimony  of  Dr.  Kittredge  invalidates  the  evidence  of  this  wit- 
ness.   He  states  positively  that  he  did  not  acknowledge  the  acconnta 
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andliad  no  idea  of  doing  bo.  We  think  from  the  evidence  that  plain- 
tiib  hare  fiuled  to  establish  the  interruption  of  the  prescription  of  three 
yean  pleaded  by  the  defendants,  and  that  that  plea  must  prevail. 

It  is  tiierefore  ordered  that  the  judgment  appealed  from  be  aflirmed 
with  costs. 

On  Rbhsarino. 

Taliaf£rso,  J.  The  principid  inquiry  in  this  case  is,  was  there  a 
renmicjation  of  prescription  by  defendants,  or  either  of  them,  as  con- 
tended by  plaintiffs  ?  The  facts  pertinent  to  this  inquiry  seem  to  be 
that  in  March,  1865,  in  New  Orleans,  at  tlie  counting  house  of  Pollians, 
the  witness  of  plaintiffs,  a  conversation  ensued  between  liim  and  Kitt- 
redge,  one  of  the  defendants,  in  regard  to  some  unpaid  accounts  due  by 
Kittredge  &  Ewing  to  F.  A.  Boyle  &  Co.  In  liis  answer  to  the  ^xth 
intezTOgatory  propounded  to  him  by  plaintiffs,  Polhaus  referring  to  the 
time  at  which  this  conversation  occurred  says :  '*  In  or  about  the  month 
of  March,  1865,  Dr.  Kittredge  informed  me,  in  New  Orleans,  when  I 
asked  him  about  the  biUs  that  he  would  pay  out  of  that  year's  crop;  he 
■aid  that  if  he  made  a  good  crop  he  would  pay  it  that  season.'' 

It  appears  that  at  the  date  of  the  accounts  sued  upon  (March,  1861), 
the  witness  was  the  book-keeper  of  the  plaintiffs.  He  annexes  to  his 
answer  to  the  third  interrogatory  copies  of  the  bills  of  plantation  sup- 
plies, forming  the  claim  ui>on  which  the  suit  is  founded.  When  he  in- 
fimns  us  afterwards  that  he  asked  Kittredge  * 'about  the  bills"  we  think 
it  fur  to  con^dude  that  the  character  and  amount  of  this  specific  indebt- 
edneas  was  in  some  definite  manner  made  known  to  Kittredge,  although, 
in  his  own  testimony  he  says,  **  Mr.  Polhaus  then  observed  that  Mr. 
Boyle  had  some  claims  against  these  plantations,  without  showing  any 
specified  account  of  such  claims.  I  answered  him  that  I  did  not  know 
anything  about  these  claims,  that  Dr.  £wing  was  the  man  who  attended 
to  that,  and  that  he  must  go  to  him."  Here  is  a  clear  admission  that  he 
was  injformed  of  the  plaintiff's  claims,  although  he  states  that  no 
nedfied  account  was  shown  to  him. 

The  counsel  of  the  plaintiffis  in  their  analysis  of  Kittredge's  reply  to 
Polhaus,  given  by  the  latter  in  his  answer  to  the  sixth  interrogatory, 
find  two  distinct  promises :  First,  the  declaration  that  ^'  he  would  jniy 
out  of  that  year's  crop,"  and  secondly,  that  ''  if  he  made  a  good  crop  he 
would  pay  it  that  season."  We  see  no  ground  for  thus  dividing  the 
expressions  used  by  the  defendant.  All  that  he  said  on  the  subject  of 
piaintifiBs'  claim  was  said  at  one  time,  in  the  same  connection,  and  on 
die  same  occasion.  The  words  used  were  uttered  under  the  same  con- 
tinuouB  expression  ai  thought.  They  must  be  taken  entire  and  in  the 
aenae  which  results  from  the  whole  together.  The  counsel  on  the 
part  of  the  defendants  make  the  point  that  the  amount  of  the  alleged 
debt  exceeds  five  hundred  dollars,  and  that  the  testimony  of  a  single 
nitneaB  is  insuificient,  without  corroborating  circumstances,  to  establish 
a  renunciation  of  prescription* 


m  stJpftUMS  eouftt  w  touistASA, 


F.  JL  Boyli  k  bo.  ▼.  tittri^  Jk  £Wfi&^. 


tliM  A  ti6  (^Videhe^  lii  tM  record  bearing  upon  ih^  ^i  ol  tde  6oti- 
fSM^ebl^,  Mt:  m  t^lslitnotiy  of  tlie  Wltnega  Polhan^  and  tiib  dfefthd- 
ant  Kittrfedgi^  filhiBelf.  the  plaintlils*  eoilndel  ehdeftvol-  to  iUi6w  tb&t 
on  the  Bnbjtect  ot  tf^e  prothise  the  teftttmonjr  of  the  laker  is  co)*h>b6ra- 
tive  of  tbat  of  the  former.  We  cannot  bo  construe  it.  Kittreidg^  in  the 
conversation  with  Polhaus  represents  himself  as  having  said  to  the 
latter :  *^  We  have  put  in  a  large  crop  of  cotton  and  expect  to  make  a 
gt>«d  JMiit  j^tldUd  l^h  Bucl^ecd  in  Dili:  crops,  kad  if  so  w^  hiijglit  be 
abld  i»  pay  any  jusi  and  valid  cl&imB  they  might  hitv^  iigdl'nst  tts.'^ 
This  seems  to  have  been  spoken  in  reference  to  the  indebtedness  of  Die 
plaiitati(ynB  genettdly.  More  especially  in  referbiiee  to  the  platntiittf 
claim,  he  sldd,  in  addition  to  what  we  have  already  quoted :  ^'  I  did  not 
ackhoi^ledge  these  accounts,  and  I  had  ho  idea  of  doing  so,  f[>r  I  knew 
nbihing  Of  the  iurticles  charged  therein,  and  consequently  I  eonld  not 
know  anything  about  them." 

We  cAnnot  find  in  the  language  used  toy  direct,  absolute  promise  to 
f«f  in  any  eveht.  On  the  contrary,  the  promise  was  hiade  with  a  con- 
ditioAy  and  it  cannot  be  taken  against  the  defendant  as  a  clear  volun- 
tary renunciation  of  the  prescription  which  had  accrued. 

The  concluMons  we  make  render  it  unnecessaiy  to  pass  upon  the 
i^tkiaining  points  presented.  After  a  careful  examination  of  the  case 
in  the  aspects  to  which  our  attention  has  been  invited,  we  are  not  con- 
vinced that  any  change  should  be  made  in  the  first  decioon* 

It  is  therefore  ordered  that  the  former  deevM  of  the  ctonrt  rendiBfed 
in  this  case  remain  unaltered.    1  Bob.  236 ;  5  An«  340. 


as 


Ko.  2115.--fiANK  OF  Kentucky  «.  Jork  I^ast. 

Whert  ft  promlMorj  note  1«  preicribed  on  its  fltce  tmd  iko  InientipttoA  ii  iAkd#B)  Ihl  )Wik  Ml 
pnTafl.    Babel «.  Po«irclM,  SO  Aft.  ISt. 

At^P£AL  fr6ni  the  District  Court,  pansh  of  East  Feliciana.  Posey ^  J. 
McVed  <&  Hunter y  for  plaint!^  and  appellee.  Bccce,  Foster  dt  E.  T. 
Merrick  ahd  Cross  it  Jffardie  for  defendant  and  Appellant. 

How£Lt,  J.  This  is  a  suit  instituted  in  January,  1863,  on  a  promis- 
sory note  due  on  the  nineteenth  January,  1862,  to  which  the  defendaat 
set  up  the  prescription  of  five  years* 

Prescription  accrued  on  the  nineteenth  January,  1867,  and  no  le^pai 
interruption  is  shown.  0.  C.  3505 ;  Babel  v.  Poureian,  26  Am,  139 ; 
Smith  r.  Stewart,  lately  decided. 

It  is  therefore  ordered  that  th6  judgment  fippeaied  frdm  be  reretirfed 
alsd  tbat  there  bo  jwAgH&ent  in  ib,fm  of  \a«ft9i^bint  iHOiieosta  M  MHi 
courts. 


r 
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Kk  L.  1.  Ko&fid^.  Sri.  H.  O.  Blitollng. 


21    2771 

No.  1298.->Mr8.  L.  J.  XoLAND  r.  Mrs.  M.  C.  Steeling.  im_^ 

* 

IbflR  nit  «M  brought  beft>rc  fb«  ^nited  8ta«M  Prorlaloiul  Gourt»  but  not  decided  bef ok  that 
llMHlMiiriM  to  *Mcb«MniBl»tfti«  r«MlB«  te  llito  fltaCb,  tbe plM  of  itt p«Md«nt  wtt 
iollMitai&AMtlbcfiBM  tlMfltotoCMctoM  ih*  imm  obUsMtoK  iad bttireM the p*ni« 
|«Cli%«Blh«l^nBdtbatboU&>ictiM  Mi^  rwidHita  oftUe  State  tli«  cam  eosldsotbe 
tainfeczed  to  tke  baiied  Btetea  Citvuit  Court 


A 


Pt^£: AL  from  &e  Difttnet  Cd^rt,j^M»Ii  of  West  Feliciana.  CooUy^  J. 
Fieiii^e  (^  iTtZW,  for  plidntiff  vah,  appellee,  W,  D.  Wintry  for 
defendant  and  appellant. 

Howell,  J.  This  suU  in  bHmgllt  on  4  pnnAiBsory  note  alleged  to  be 
ouide  by  deC^ndanVs  a^^t  f6  tb^  etdel*  of  atid  daly  indorsed  by  Mr. 
U.  t.  itcttea,  to  #hicb  defendant  pleaded  Ibe  exception  of  Us  pendens, 
arening  that  a  suit  against  her  by  plaintiff  on  the  same  note  is  pend- 
ing in  the  United  States  Provisional  Court. 

Thfi  iftxceptitMl  iffnk  mttiiltMIMa  tl^  &iT  i^r^decesSorb,  and  on  tiie  hp- 
ptkation  ef  the  ]^ntiff  h  iM^ilillf  waft  gtAait^. 

Ab  the  snit  is  one  which  could  not,  und^  the  pt^visfobs  of  the  act  of 
Ongressy  twent^'^ghth  Juiyv  1^^  ^  ttansferred  ftom  the  United 
StMet  PxOTimnal  Oihift  tb  this  United  Btateift  Circuit  Court,  being 
between  eitisens  of  this  States  the  plea  cannot  prevail,  and  it  was 
therefore  properly  overruled  by  the  judge  a  quo^  In  the  answer  the 
d^sdant  denies  all  the  allegations  ef  the  petition,  and  especially  the 
ownersliip  of  plaintiff  and  the  indorsement  of  the  payee.  An  examin- 
aHon  of  the  evidence  in  the  record  does  not  bring  us  to  a  different  con- 
t\nsa6n  JArom  the  District  jTudge,  Wh'6  considered  the  authority  6f  the 
a^eni  tb  makt  the  btite  and  the  indonnpetareht  of  tbe  payee  sufficiently 
MUUilfeed. 

« 

^ti^ljjriiieiit  afflnhed. 


No.  217S.— Widow  d.  €.  Dfe  8t.  Bouts  t.  D.  B.  MjkCAirrr. 

Tediipeaee  with  eltetloii  of  eppeel  the  motloii  ttnet  be  made  in  open  eoart  at  the  lame  Wm 
M  vhe  tlbeit  at  %hlbh  ttn  jod^ni'ent  li  nSMweB* 


APP£AL  from  the  Fourtli  district  Court  for  the  parish  of  Orleans. 
Tkeard,  J.  A,  d  M.  Yoorhies,  for  plaintiff  and  appellant,  Eornor  dt 
Benedict,  for  defendant  and  appellee. 

LrbELiKG,  C.  J.  Tbe  inotlou  to  dismiss  the  appeal  must  be  Sus- 
tained. The  judgment  appealed  from  Was  rendered  on  the  twenty- 
fifth  January,  1868. 

Tbe  order  for  an  appeal  W^  glVttil^  dn  lfio1A6n  in  open  court,  on  the 
MeMly-iblitt  df  J^fiM^Jr,  IM^.  t^h^i^  is  M  citaHott  of  appeal.  It  is 
oslt  wliieb  tlie  ord^r  fbr  BEh  af^^ieal  is  fiadted  on  motion  ih  open  court 
ai  tin  eaine  term  M  thb  eotiH  at  which  the  judgment  was  tendered 
thst  siieh  order  dispeiiees  with  ettatien.  Aet  of  1843,  sec  1>  amending 
aitide  573  C.  P.    See  acts  of  1966,  p.  leo. 

It  is  therefore  ordered  that  the  a|^[»eal  be  dismissed. 

EdMsriag  refused. 
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Sunuel  Lee  t.  J,  F.  Ooodzleht  Tntor,  et  ale. 


No.  2045. — SiUf  UEL  Lee  i).  J.  F.  Goodrich,  Tator,  et  als. 

Where  A  wiwi^ato  bee  lamed  from  the  Supreme  Ooort  at  fhe  Inatance  of  one  of  the  pattlee,  to 
the  elerk  of  tiie  Dlatriet  Ooar^  io  amend  hie  oertlfloale  ao  aa  to  oonform  to  the  fhdk  and 
ahow  that  all  the  erldenoe  addooed  on  the  trial  la  not  contained  In  the  reoord,  and  the  clack 
anawem  that  he  la  not  aware  that  other  CTidenoe  than  that  embraced  In  the  note  of  eridence 
and  Included  In  hie  certificate  mm  ofllsred,  the  appeal  will  not  be  dlamlaied.  The  appeal 
will  not  be  diamlaeed  for  want  of  citation  where  fhe  appellee  appean  and  urges  other 
grounds  toae  dlMniaaal  before  that  of  want  of  citation. 

Where  a  debt  haa  been  oontractod  afl^dnat  an  eatkte  lor  snppliea  Aurniahed,  bllla  paid,  etc,  17 
the  commiaalon  merchant,  and  a  partition  of  the  eatate  la  afterward  made  among  the  forced 
helra  without  providing  for  the  debt,  ault  may  be  brought  by  the  creditor  againat  the  hein, 
jointly  at  the  domicile  of  the  eueoeealon.  The  allegation  In  the  petition  that  acme  of  the 
helra  named  reside  in  other  pariahea  than  that  where  the  ault  la  brought  will  not  glre  riae 
to  the  exception  of  domicile. 

APPEAL  from  the  District  Court  palish  of  Tensas.     Hough,  J. 
Farrar  dt  Beeves,  for  plaintiff  and  appellee,    jiraiu,  Leech  db  Letcie, 
Ibr  defendants  and  appellants. 

Howell,  J.  This  ease  was  submitted  on  the  motion  to  dismiss,  and 
the  merits,  with  the  plea  of  prescription,  filed  in  this  court.  On  the 
application  of  plaintiff's  counsel  a  mandate  was  issued,  under  the  pro- 
risions  of  articles  898  and  899  C.  P.,  to  the  clerk  of  the  lower  court,  to 
amend  his  certificate  so  as  to  conform  to  the  ifact  and  show  that  all  the 
evidence  adduced  on  the  trial  is  not  contained  in  the  record.  In  an- 
swer to  this  order  the  clerk  certifies  that  on  the  second  trial  of  this 
^  cause,  the  attorneys  of  the  defendants  withdrew  in  open  court,  and  de- 
clined acting  further  in  the  suit,  and  plaintiff  alone  was  represented  by 
counsel,  who  required  no  note  of  evidence  to  be  taken,  and  that  it  is 
not  within  the  clerk^s  knowledge  that  any  more  evidence  was  intro- 
duced than  is  contained  in  the  transcript  of  appeal,  and  which  eom- 
prises  the  documents  introducedrand  the  note  of  evidence  taken  at  the 
first  trial. 

With  this  showing  and  the  certificate  affixed  to  the  transcript  before 
ns,  we  are  not  authorized  in  concluding  that  all  the  evidence  has  not 
been  brought  up,  and  dismissing  the  appeal  for  such  cause  and  the 
alleged  want  of  a  note  of  evidence.  The  informality  of  citing  the  at- 
torneys of  the  appellee  (the  third  ground  of  dismissal)  is  caused  by  the 
appellee's  making  appearance  and  urging  other  grounds  for  dismissal 
before  that  of  a  want  of  citation. 

The  motion  to  dismiss  should  be  overruled. 

Two  of  the  defendants  excepted  to  the  Jurisdiction  of  the  court,  bein^ 
described  in  the  petition  and  sued  as  residents  of  other  parishes,  alter 
the  partition  of  the  succession  against  which  the  claim  in  suit  origin.- 
ated.  Such  a  suit  is  expressly  authorized  by  the  thirteenth  section  of 
the  act  of  1828,  page  156,  which  we  are  not  aware  has  been  repealed. 
The  exception  was  properly  disregarded. 

We  are  of  opinion,  however,  that  under  the  circumstances  justice  re- 
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Samnel  Lm  t.  J.  F.  Goodrich.  Tutor,  eC  ftlfl. 


quires  the  cause  to  be  reiur.nded  to  enable  the  parties  to  pre- 
aent  tbelr  rights  more  satiHfsietorily,  and  offer  evidence  on  the  plea  of 
prescription.  It  is  evident  that  tlie  defendants  had  not  the  aid  of  coon* 
sel  on  the  trial  below,  and  the  judgment  seems  to  be  erroneous  in  in- 
dnding  eight  per  cent,  interest  from  March  23,  1861,  to  January,  1866, 
t»  part  of  the  principal  and  legal  interest  on  the  total  fi'om  the  latter 
date.  Conventional  interest  must  be  fixed  in  writing,  C.  C.  2895.  The 
custom  of  merchahts  cannot  change  this  law. 

Interest  upon  interest  cannot  be  recovered  unless  it  be  added  to  the 
principal,  and  by  another  contrctct  made  a  new  debt.  No  stipulation  to 
that  effiBct  in  the  original  contract  \a  valid.  C.  C.  1931.  The  evidence 
docs  not  enable  us  to  regulate  and  allow  the  interest  on  the  several  and 
sacoeasive  annual  accounts  according  to  these  principles  of  law,  admit- 
ting the  eorrectness  of  tlic  claim  to  be  otherwise  proven. 

It  is  therefore  ordcre<l  that  the  judgment  api^ealed  from  be  reversed, 
and  this  cause  remanded  to  the  lower  court  to  be  proceeded  in  acooid- 
in  to  law.    Costs  of  appeal  to  be  paid  by  plaintiff  and  appellee. 


No.  1427. — Robert  B.  Mitchell  v.  Joun  Young  et  als.,  Cathksikk 

Glynn. 

Vaat  of  dne  diUgenee  in  makiiig  d«m>nd  of  th«  makor  of  *  promlttorj  BOie  at  maliuity  wtU 

disehuga  tlie  «ndaner. 
.1  promise  by  flie  endora«r  to  pay  the  note,  made  in  ignorance  of  his  discharge,  wiU  not  bind 

him. 

iPPEAL  from  the  Third  District  Court  of  New  Orleans.  FeUowee, 
J.  J.  B,  Cotton,  for  plaintiff  and  appellee.  E,  0.  Kellyy  for  de- 
fendants and  appellants. 

Howe,  J.  The  defendant,  Mrs.  Glynn,  has  appealed  from  a  judg< 
ment  rendered  against  her  as  indorser  of  a  promissory  note  nutde  ti» 
wKdo  by  John  Young  and  others. 

Her  defense  is  that  due  demand  was  not  made  of  the  makers  at 
maturity,  and  that  as  indorser  she  is  therefore  discharged. 

It  appears  that  the  makers  were  steamboat  men,  and  that  they  were 
abflent  from  New  Orleans  (where  tbe  note  was  dated  and  signed)  at  the 
dme  of  its  maturity.  It  is  plain,  however,  that  two  of  them  bad  fam- 
ilies and  all  places  of  residence  in  this  city.  One  of  them  was  the  son- 
in-law  of  the  appellant,  and  with  his  family  resided  at  her  house.  The 
others  lived  in  the  neighborhood,  and  the  residences  of  all  might  hare 
been  ascertained  by  inquiry  of  the  indorser.  From  the  fact  that  the 
Botexy  served  the  notice  of  protest  on  the  indorser  personally,  we  infer 
that  he  might  as  readOy  have  made  inquiry  of  her  as  to  the  whereabouts 
of  the  makers — a  demand  from  any  one  of  whom  would  have  been 
sufficient    1  B.  119. 


28e  SUPREME  COUBT  OF  LOUISIANA, 

Bobert  B.  Mltohell  t.  Joha  Tofaac  •!  ftli.»  0»tk«riB«  Olynii. 

The  notary  in  his  certificate  of  protest  states  that  he  made  search  and 
diligent  inquiry  for  the  makers,  but  could  not  find  them  or  any  etiiei* 
person  that  would  pay  the  note  for  their  account.  On  being  examined 
as  a  witness  for  plaintiff,  however,  he  states: 

*'  I  made  inquiry  for  the  maket^  and  was  informed  that  the  makers 
were  steamboat  men.  Do  not  remember  who  gave  me  this  information. 
I  found  parties  who  said  they  knew  the  makers,  and  from  them  I  learned 
that  they  were  steamboat  men.  In  protesting  this  note  I  used  the  same 
diligence  I  do  in  all  cases.  I  infer  that  the  parties  of  whom  I  made  in- 
quiry knew  the  makers,  from  the  fact  of  their  stating  that  they  were 
steamboat  men.  I  do  not  remember  whether  I  called  on  the  indorser 
or  not  pitevious  to  delivering  notice  of  protest.  •  f  f  I  protested 
the  note  at  the  request  of  Mr.  Barker.  He  gave  me  no  instructions.  I 
didmot  know  to  whom  the  note  belonged." 

We  think  it  clear  that  due  diligence  was  not  used  in  this  case  to  find 
the  makers  of  this  note  or  some  one  of  them,  and  make  a  demand  of 
payment.  4  U.  S.  186 ;  1  Parsons  on  Notes  459,  and  notes ',  1  Gray  175 ; 
6  Met.  290 ;  5  Duer  82. 

It  is  urged  by  plaintiff  that  after  protest  the  indorser  repeatedl y 
promised  to  pay  the  note.  It  does  not  appear,  however,  that  this 
promise  was  made  by  her  with  knowledge  tha);  she  had  been  discluirged, 
and  proof  of  such  knowledge  is  indispensable  to  establish  her  liability. 
13  L.  968;  1  Bob.  83;  17  L.  886;  7B.  334;  5  A.  12. 

We  are  of  opinion  that  tlie  liability  of  the  indorser  is  not  established 
by  the  record. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  be  avoided  and  reversed  as  to  the  defendant,  Catherine  Glynn 
and  that  there  be  judgment  against  the  plaintiff  as  in  case  of  non-^uit^ 
plaintiff  to  pay  the  costs  in  both  courts. 


No.  llll.^SuccsssiQV  OF  G.  Shrevbebg. 

The  formaUtiot  nocesnxy  to  be  obeerred  to  fire  T»Udltsr  to  aa  olographio  lectunent  an»  that 

the  vm  miurt  be  writteB,  dated  and  algned  bj  the  teatator  hiaiaelf . 
4  9^1^  n^diapoae  of  hif  property  bjrtaft  will.  I)]r  iaalktm^iy  aa  hair»  w  by  "f^M^f  )«t>*M<- 
Where  the  langna^  of  a  teatament  leayea  the  nmanlog  of  tha  teatator  doa^>tAill  mxta  doaa  bj 

him  after  Ita  execution,  may  be  taken  Into  conaidermtion  aa  explanatory  ot  and  in  aaoer* 

ftal9l0gl>lPtBtant|09a.    O.  C.  ITOf. 

APPEAL  from  the  Second  District  Court  of  New  Orle^knv.    Thomas^ 
J.    JDaUheimer  d  Buck  and  Bosditu  it  PhUipSj  for  appellant.    Jtf. 
(7.  Dtenn,  for  appellee. 

LuDEEiKG,  C.  J.  Upon  the  decease  of  Gkistave  Ehrenberg,  applica- 
tion was  made  to  the  Judge  of  the  Second  District  Court  of  New  Or- 
leans to  probate  the  following  instrument  as  the  last  will  and  testament 
of  said  Ehrenbergi  to  witi 
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Saoc«Mion  of  O.  Ehrenberg. 


''New  Orleans, September  15, 1859* 
"Urc  Sophie  (loper  is  my  boire^s. 

'*  G.  EHBENBERGl.'' 

'^New  Orleans,  March  16, 18G1. 

"  The  legatce^s  name  is  correctly  spelt  Loeper.  • 

''G.  EHRENBERG." 

On  the  back  of  this  instrument  is  written  the  following: 

••EhrenbergiS  will,  to  be  opened  by  S.  B.  Patrick,  who  will  see  it 
executed.    A  copy  of  this  will  is  left  in  the  hands  of  the  heiress." 

The  Jadgo  refused  to  probate  the  act,  on  the  ground  that  it  was  not 
ft  testament — that  there  was  nq  disposition  of  property ;  that  the  lan- 
guage oonld  not  be  regarded  as  au  depression  of  his  will  that  Mrs. 
[joeper  should  in!ierit  his  property. 

From  this  ruling  an  appeal  has  been  taken.  A  testament  is  an  act 
dothed  with  certain  formalities,  by  which  the  laat  will  of  the  testator 
is  manifested,  in  relation  to  the  disposition  of  his  property,  after  his 
death.  It  i3  proved  that  this  instrument  is  entirely  written,  dat«d  and 
signed  by  G.  Ehrenberg.  It  is,  therefore,  clothed  with  tlie  /ornMlUies 
required  by  law  for  an  olographic  testament. 

The  Code  declares  tbat  one  may  dispose  of  his  property  by  will,  '*  in 
any  manner  whatever,  whether  he  has  instituted  an  heir,  or  only  named 
legatees.''    C.  C.  Art.  1563. 

And  we  are  directed  by  the  Code  that.  ''  when,  froM  Ute  temu  made 
uieofhy  H*e  teBtatar,  his  intention  can,not  be  ascertained,  recourse  most 
be  had  to  all  circumstances  which  may  aid  in  the  discoTery  of  his  in- 
tention.^   C.  C.  Art.  1703 ;  1  An.  444 ;  2  An.  580. 

If,  then,  any  doubt  be  entertained  in  regard  to  what  the  deceased 
intended  by  the  terms  **  Mrs.  Loeper  is  my  hnressj^^  we  are  authorised 
ui  refer  to  his  acts,  in  connection  with  this  will,  to  lefim  the  sense  in 
which  he  used  the  words.  More  than  i»  year  after  Ehrenberg  made 
the  will  he  wrote  on  the  same  sheet  of  paper,  and  below  the  will,  "  the 
ItgaU^t  name  is  correctly  spelt  Loeper  \  *'  and  on  the  back  of  the  docu- 
nent  is  endorsed,  in  his  handwriting,  '^  Ehrenberg's  will,  to  be  opened 
by  S.  B.  Patrick,  who  will  «m  it  executed,  A  copy  of  thi$  will  it  left  in 
ike  htmde  of  the  hdrese.^ 

It  is  certain  that  Ehrenberg  intended  to  make  a  will,  and  that  he 
intended  that  the  act  in  question  should  be  probated  and  executed  as 
his  testament.  It  seems  to  us  equally  ceitain  that  the  desire,  wfU^  of 
Ebrenberg  was,  tbat  Sophie  Loeper  should  have  his  property  after  his 
death,  inherit  it,  that  she  should  be  his  heir  or  universal  legatee.  The 
teatatov'a  intention  is  the  object  to  be  ascertained,  and  when  learned 
bej€Hid  a  reasonable  doubt,  it  is  the  duty  of  courts  to  enforce  it,  if  the 
diaposidonfl  be  not  reprobated  by  law.  D.  33;  L.  10;  T.  71. 2  § ;  7 
An.  d05;  4  La.  425;  Fnselier  v^  Masse  ei  oL 
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8acc«Mion  of  Q.  Ehrenbeig. 

It  is  therefore  ordered,  a^udged  and  decreed,  that  the  jadgment  of 
the  District  Court  be  reversed,  and  that  the  act  in  question  be  and  is 
hereby  declared  to  be  the  testament  of  G-.  Ehrenberg ;  and  that,  as  such, 
it  be  executed,  after  the  formalities  required  by  law  shall  have  beeu 
complied  with;  and  that,  for  this  purpose,  the  case  be  remanded  to  the 
District  Court.  It  is  further  ordered  that  the  succession  pay  the  costs 
of  this  appeal. 
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~  ^'  No.  2166.— Isaac  Misner  v.  Heirs  of  D.  Fulshirs  et  al. 

At  ft  probftte  mIo  of  real  estate  belonglDg  in  pert  to  minor  heln  hy  end  with  the  edyioe  end  en- 
Ihorlntion  of  e  flunily  meeting,  epprored  hj  the  under  tator,  the  purcheeer  is  bound  to  par 
the  price  bid.  The  omiesion  to  mske  the  mejor  heire  pertiee  to  the  proceedings  for  the 
order  of  sale  is  cured  bj  their  IkUing  to  make  obijeetlon  before  the  sale. 

APPEAL  h:om  the  Fifth  District  Court,  parish  of  East  Baton  Rouge. 
Fotey^  J.     White  d:  EoherUan,  for  plaintiff  and  appellant.    Staf- 
ford d  JBuckner  and  Joseph  Jaor,  for  defendants  and  appellees. 

Wtlt,  J.  Plaintiff  sues  to  recover  the  price  paid  by  him  to  the 
sheriff  of  East  Baton  Rouge  for  a  tract  of  land  abjudicated  to  liim  at 
the  succession  sale  of  Mrs.  Domatilde  Fulshire,  deceased,  on  account 
of  alleged  defects  in  the  title,  and  he  enjoins  the  sheriff  from  paying 
over  the  proceeds  of  said  sale  to  be  partitioned  among  the  heirs. 

He  urges  various  irregularities  in  the  proccuedings  of  the  £a,mily 
meeting,  and  in  the  order  of  sale,  as  calculated  to  impair  the  title  and 
relieve  him  from  his  obligations  under  the  a^udication. 

The  defendants  contend  that  the  plaintiff  has  complied  with  die 
t«nns  of  acyudicatiou  by  i)a>'lng  to  the  sheriff  the  price,  but  refused  to 
accept  the  deed  and  receive  possession  of  the  land  which  they  tendered 
him.  They  deny  that  there  are  any  defects  in  the  proceedings  which 
invalidate  the  title  of  plaintiff ;  that  the  tutor  cannot  complain  because 
the  sale  was  ordered  on  his  own  petition }  that  the  order  for  the  sale  of 
the  minors'  interest  in  said  land  was  regularly  decreed  upon  the  advice 
of  a  family,  meeting  with  the  approval  of  the  under  tutor ;  that  the 
migor  heirs,  who  were  not  made  parties  to  the  sale,  cannot  contest  its 
validity,  because  by  applying  for  the  partition  of  the  proceeds  of  said 
sale  and  by  appearing  in  this  suit  to  resist  the  demand  of  plaintiff^,  *they 
virtually  ratify  the  sale  and  are  estopped  from  setting  up  any  adverse 
claim  to  said  property. 

The  district  judge  investigated  the  oaae  very  fully  and  gave  judg- 
ment for  defendants.    We  think  the  evidence  sustains  his  judgment. 

The  payment  of  the  price  and  the  a^jadication  completed  the  contract 
of  sale  and  the  informalities  preceding  the  sale  were  susceptible  of 
remedy  by  ratification.  The  miyor  heirs  should  have  been  made 
parties  to  the  sale,  but,  in  our  opinion,  they  have  waived  their  right  to 
attack  it  by  claiming  the  price  of  the  purchase. 


KEW  OfiLfiAKS,  At>KtL,  1660.  ^ 


Inu  mnMr  t.  Heln  of  D.  TaUhlre  et  aL 


Plaintiff  relies  upon  the  decLuon  in  the  matter  of  the  succession  of 
J.  G.  Weber,  16  A.  420.  In  that  case  the  property  was  offered  for  sale 
at  the  instance  of  the  tutor  of  the  minor  heirs,  bj  an  order  of  the  pro- 
bate court,  withaut  the  advice  of  a  family  meeting,  and  the  court  held  that 
there  was  a  radical  defect  in  the  title  and  the  purchaser  properly  re- 
fused to  pay  the  price. 

In  the  case  we  are  considering,  the  order  for  the  sale  was  based  upon 
ihe  advice  of  a  family  meeting  duly  convened  by  the  tutor,  approved 
by  the  under  tutor,  and  the  abjudication  was  made  in  pursuance  of  the 
order  of  sale  thos  granted. 

The  authorities  cited  by  plaintiff  do  not  sustain  his  demand. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


No.  1520. — Joseph  Kbllbb  v,  Joseph  A.  Rviz  and  Wife* 


woanm  maf  biad  bir  Mpttraie  Mtete  fo^  the  debte  of  her  hosbuid  by  oomplylim 
vifli  <lM  provtaiflot  of  tiM  act  of  tlw  LeglalAtan  of  1806,  appioTed  Hucli  U,  No.  SOO, 
drttUed  ■*  Aa  Aet  to  oiiAbto  nuttriod  woman  to  coatnct  debts  and  bind  their  pexspheraal  or 
dotal  property." 

APPEAL  from  the  Sixth  District  Court,  of  New  Orleans.    DHplantier 
J.    Jerome MeunitTy  for  plaintiff  and  appellee.     T.  A.  Barileitet  for 
defendants  and  appellants. 

Tauaferbo,  J.  The  plaintiff,  as  owner  and  holder  of  a  promissory 
note  for  twenty-five  hundred  dollars,  executed  by  the  defendants  and 

secured  by  mortgage,  proceeded  via  execuUva  to  collect  it.  An  order  of 
seizure  and  sale  of  the  mortgaged  property  was  rendered,  and  from  this 
order  the  defendants  hare  taken  a  suspeDsive  appeal.  The  note  is  in 
these  words : 

**  12500.  New  Orleans,  September  21, 1B66. 

**  One  year  after  date  we  promise  to  pay  to  the  order  of  ourselres  two 
thousand  fiye  hundred  dollars,  value  received,  with  interest  at  the  rate 
of  eight  per  cent,  per  annum  from  date  until  paid. 

(Signed)  '*J.  A.  RUIZ. 

"  FANNIE  RUIZ." 

*'  To  authorize  my  wife.  (signed)  JOHN  RUIZ.'' 

Endorsed — ^signed — ^*  J.  A.  Ruic — ^Fannie  Ruiz.'' 

*<To  authorize  my  wife.  (signed)  JOHN  RUIZ." 

The  note  has  across  its  fisce  the  notary's  paraph  ne  varietur  with  con- 
current date. 

The  defense  is  placed  mainly  i;i>on  the  ground  of  the  incapacity  of  a 
married  woman  to  bind  herself  for  her  husband's  debts,  and  reference 
ii  made  to  article  2412  C.  C,  and  to  numerous  authorities.  We  find 
from  the  record  that  in  this  case  the  wife  has  availed  herself  of  the 
benefit  of  the  second  section  of  the  act  ot  1855,  removing,  under  cer- 
tain conditions,  the  disabilities  expressed  in  the  several  articles  of 


Joseph  Keller  ▼.  Joieph  A.  &uls  and  Wifa. 

tbe  bode  and  the  cTecfsions  relied  upon  in  tlie  defense.  We  cohcldde 
ttierefore  that  in  tlie  present  casie,  Mrs.  Ruiz  is  hound  by  the  obligiEition 
?of  the  enforcement  of  which  the  order  of  seizure  was  obtained. 

it  is  therefore  ordered,  adjudged  and  decreed  that  the  Judgment 
appealed  fibm  he  affirmed ;  that  this  appeal  be  dismissed  at  the  cost  of 
the  appellants^  and  that  the  plaintiff  and  appellee  be  aiithoHze^  to 
proceed  iinder  the  order  of  seizure  and  'sale,  according  to  law 

Hehi^mng  refused. 


No.  1440. — XoBLE  &  Kaiser  v.  J.  L.  Warner. 

Where  a  iteftmhoet  la  leqiieetered  ii  •  euit  ag»inst  the  owners,  sod  rdeMed  an  dteir  gMlSK  * 
bond  conditioned  thst  they  will  not  mske  any  improper  use  of  the  prqperty,  and  that  tliey 
will  fiithAiUy  present  it  alter  deflnittre  Judgment,  the  Judgment  creditor,  after  a  final  Jndg- 
ment  has  been  rendered  H*inst  the  boat  and  owners,  may  proceed  dlrecOy  on  the  bond 
without  observiiig  the  fonnaftti«a  of  Issuing  azecutlan  agalnat  the  owncn  and  havlBgil  re- 
tamed  ntiZ^a  bona. 

APPEAL  frofn  the  Sixth  District  Court  of  New  Orleans.   DupUmiiery 
J.    i?.  Bgdn,  ifor  plaintiffs  and  appellees,  Umersifn  i&  ChvWf  for  de- 
fendant and  appellant. 

Taluferro,  J.  Noble  &  Kaiser  in  June,  1661,  brotigfat  suit  against 
Wm.  Buchanan  and  J.  R.  Shannon  as  owners  of  the  steamboat  Burton 
for  9434  .38,  with  five  per  cent,  interest  fh>m  judicial  demand,  and 
sequestered  the  boat,  claiming  a  lien  and  privilege  upon  it  for  Supplies 
furnished.  They  obtained  judgment  in  February  following  in  ccm- 
formity  with  the  prayer  of  the  petition.  On  the  seventeenth  of  Jtee, 
1861,  koon  after  the  seizure  of  the  b<mt,  Buchatiaii,  the  olily  ostensible 
owner  of  the  boat  released  the  sequestration  by  giving  bond  as  i^eqtdr^ 
by  law  in  such  cases,  and  Warner,  the  de^dant  in  this  suit  l^ca'tile 
his  surety  on  the  bond.  The  present  suit  is  against  Wamo:  upim  this 
bond  of  release.  The  plaintiffs  claim  in  this  suit  the  amount  of  their  judg- 
ment in  the  suit  against  "Buchanan  and  others  t;.  owners  of  the  steamer 
Bm-ton,  and  in  addition  the  sum  of  $159  45  costs  oif  suit,  with  legal  in- 
terest on  that  amount  from  fifteenth  of  February,  1862.  The  plaintiff's 
had  Judgment  as  prayed  for  and  the  defendant  has  appealed. 

The  defendant  filed  exceptions  to  the  proceedings  as  premature, 
alledging  tlmt  the  writ  of  fieri  facias  referred  to  in  the  x>etition  was  re* 
turned  before  the  expiration  thereof  and  that  the  requisite  l^gal  form* 
alities  had  not  been  observed.  The  exceptions  were  cumulated  witit 
the  answer. 

The  chiief  ground  of  defense  is  that  prior  to  the  issuing  of  the  fiH'i 
/acutt  the  steamboat  in  the  spring  of  1862,  was  seized  and  taketi  pos* 
session  of  by  the  Confederate  forces  flj^^dinst  the  consent,  protest  ftnd 
remonstrances  of  the  defendant.  That  said  boat  was  kept  in  the  pos- 
session of  those  forces  until  about  the  twenty-sixih  da'y  of  April,  iBG2, 
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H^  khe  was  cKt^hired  by  the  FiDdend  forces  Ittd  by  them  kept  ^against 
tie  win  anA  i>h>tc8t  of  the  defendant  until  she  was  annk,  destroyed 
lud  totally  lost  prior  to  the  Issfoftig  of  the  writ  of  fieri  facias.  The 
dffciHtent  further  set  oat  tiiat  th6  oimer  of  the  boat  is  prosecuting  a 
dans  iig&ihst  &e  United  States  for  the  wiae  of  the  boat,  and  that  he 
te  tendered  iibe  plidatiSh  a  conyeyaoee  of  so  much  of  said  claim  as 
wffl  fii%  jp^  the  ^kdntiiflb*  debt,  interest  and  costs,  which  offer  and 
trader  they  hiave  refused. 

llie  defenda^nt  argues  tMt  Im  k  eondltioA  precedent  to  recovery  from 
tfie  soiety  in  this  cas^  it  ma^t  be  shown  that  an  execution  issued  and 
vss  ft<g;elariy  returned  knttd  ^oiut,  and  contends  that  the  ]%tum  was 
)ireiiiaturely  made,    ^e  Hhd  no  flitri  facias  in  the  transcript.    Tlie 
tcmd  lib  part  fft  somewha(t  meagre  and  hnsati^fhctoty.    It  sufficiently 
sppearsy  however,  that  an  execution  wsfis  issued.    The  judgment  in 
Ikmof  plaintiffs  against  the  "BuHon^  and  owners  was  rendered  on 
Uie  fifii  of  February,  1862,  hh  apfpeal  Waa  taken  and  a  decree  rendered 
by  tills  court  on  the  nineteenth  M  ifiine,  1865,  confirming  the  judgment 
(tf  the  lower  court.    See  20  An.  p.  121.    There  is  nothing  to  show 
whether  the  appeal  was  suspensive  or  devolutive.    If  suspensive,  it 
ims  ottt  of  the  power  of  )[>lMiitil&  ib  proceed  with  an  exeontioH  before 
the  eeime  of  the  boat  by  the  military  authorities;  and  to  issue  it  after 
tbe  final  judgment  on  appeal,  would  have  been  a  vain  and  useless  tiling 
M  fitf  as  r^tes  to  the  boat,  which  long  before  had  been  destroyed. 
Bat  the  pkuntiifii  charge  that  the  defendant  after  releasing  the  steamer 
from  the  sequestration  soldlier,  and  that  the  boat  was  not  taken  from 
the  possession  of  defendant  by  the  Confederate  authorities  and  against 
their  will.    The  defendant  replies  to  this  that  the  sale  was  made  to  a 
co-owner,  amd  that  the  'Aile  inaiie  no  cbange  adverse  to  plaintiffs'  right. 
It  aeeins  that  the  original  suit  was  brought  against  Buchanan  and 
Shannon.    In  tliat  ease  Shannon  filed  a  •general  denial  and  made  no 
defense  whatever  as  owner  or  otherwise,  and  it  is  abundantly  shown 
that  he  was  not  a  co-owner  of  the  boat  at  the  time  she  was  sequestered, 
hut  only  the  agent  of  the  lH>at.    Shannon  testified  in  this  case  at  great 
length.    He  says,  'Hhe  boat  stood  in  the  name  of  William  Buchanan 
at  the  time  of  the  seizure  by  the  plaintiffs  in  tliis  suit.    He  was  then 
the  owner  of  tlie  boat.    I  purchased  from  him  about  five  months  pre- 
TioQsto  Bucliauan's  deatii,  which  occurred  in  April,  18^.    James  D* 
Dimhar  was  a  co-owner  witii  Buchanan  at  the  time  of  the  seizure  in 
this  suit  (Noble  6i>  Raiser  i^.  the  bteahier  Burton  and  owners).    I  was 
not  interested  in  the  botft  at 'the  tinie  of  tlie  seizure  of  Noble  &  Kaiser, 
Ivss  however  the  a^^n't  of  the  boat  and  I  was  furnisliing  her  with 
niiplies.*' 

It  is  fuHy  niaile  out  by  the  evidence  of  Shahnon  and  Biossat  that  the 
•tesmer  was  seized  by  ttie  Confederate  authorities  in  April,  1862,  when 
fesanon  was  the  sole  owner,  having  purchased  her  after  the  execution 
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of  the  bond  releasing  tlie  seqneBtration.  The  defendant  had  by  the  aet 
of  selling  the  boat  put  it  out  of  his  own  power  to  comply  with  the  condi- 
tion of  the  bond  which  bound  him  to  prodace  the  boat  when  required,  to 
be  made  subject  to  the  payment  of  the  plaintiffs*  judgment.  The  boat 
was  seized  by  the  Confederate  authorities  while  under  the  control  of 
Shannon;  the  then  owner,  and  the  defendant's  plea  of  overpowering 
force,  if  available  under  a  different  state  of  fificts,-  foils  to  the  ground. 
This  court  has,  in  several  cases  presenting  analogous  conditions,  deter- 
mined that  the  remedy  was  directly  on  the  bond.  The  condition  of  the 
bond  that  ^*  the  defendant  should  not  make  an  improper  use  of  the 
property,  and  that  he  shall  faithfully  present  it  after  the  definitive 
judgment,''  was  clearly  forfeited  and  the  plaintiffs  wore  at  liberty  to 
proceed  at  once  upon  their  bond  without  being  compelled  to  pursue 
more  dilatory  and  circuitous  measures. 

It  is  therefore  ordered,  ai^udged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs  in  both  courts.  See  1  An.  122; 
10  An.  284;  4  An.  373;  7  An.  110;  9  An.  422;  9  Rob.  535;  2  An.  188. 


No.  826.^H.  W.  Livingston  v.  Bessie  £.  Gaussbn,  Administratrix. 

An  exeeutor  or  admlnUtntor  cannot  bind  the  «itate  ho  rapresenii  by  mtklng  or  indorring  » 
promiMorj  noto  in  thai  oapad^,  bat  he  will  be  held  penonally  reeponelble  fbr  the  unoimt* 
and  the  holder  ia  not  bound  to  allege  or  prore  that  the  exeentor  exceeded  hia  povcm  In 
order  to  hold  him  peraonally  reaponaible  on  the  note. 

The  bolder  of  negotiable  paper  made  or  indoraed  by  a  party  at  executor,  may  inatitnte  hia  bc> 
tSoQ  againat  aoch  party  IndiTidnally,  leaving  to  the  latter  the  right  to  thaw  that  ha  la  not 
penonally  reaponalblo. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.  ThonuUy  J. 
C.  Jf.  Conrad  dt  Sons,  for  plaintiff  and  appellant,  BoaeliuB  dt  FhUipsj 
for  defendant  and  appellee. 

HowlELL,  J.  This  suit  is  brought  against  the  legal  representativ^-of 
J.  K.  Elgee  on  a  note  made  by  him  as  '*  executor  of  the  estate  of  Kelso,^ 
to  the  order  of  and  endorsed  by  W.  &  D.  Urquhart. 

The  defendant  pleaded  the  peremptory  exception  that  no  cause  of 
action  is  set  out  against  Elgee  individually,  as  he  signed  said  noto  in 
his  fiduciary  capacity,  and  plaintiff  could  only  sue  the  estate  of  Kelso. 

In  support  of  this  exception,  which  was  maintained  by  the  judge  a 
quo,  defendant's  counsel  quote  the  cases  of  Gillet  v.  Heirs  of  Rachal,  9 
B.  276,  and  Bank  of  Louisiana  v.  Dejean,  12  R.  16. 

In  these  cases  the  representatives  of  the  successions  were  declared 
not  to  be  personally  liable  on  notes  signed  by  them  in  their  fiduciary 
capacity,  because,  in  defense,  it  was  shown  that  they  had  not  bound 
themselves  individually,  but  had,  to  the  knowledge  of  the  plaintifir, 
simply  given  acknowledgments,  in  the  form  of  notes,  of  debts  existiii^ 
at  the  opening  of  the  successions  represented  by  them.    In  each  of  the 
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cases  the  genenil  doctrine  was  distinctly  recognized,  *'  that  an  executor 
or  other  administrator,  by  making  or  indorsing  a  note  in  that  capacity, 
cannot  thereby  bind  the  estate,  bnt  will  make  himself  responsible  for 
its  amount,'*  that  he  ''cannot,  in  any  titinsaction  in  wliich  he  pretends 
to  act  as  such,  create  any  liability  on  the  estate,  or  change  the  natnra 
of  its  obligations,  or  increase  it«  responsibility  with  regard  to  its  out- 
standing debts,  and  if  he  do  so,  he  will  be  personally  bound.''  This  is 
the  well  settled  doctrine  in  our  jurisprudence  on  this  subject*  Sec  8 
N.  S.  451 ;  2  L.  185;  1  R.  119;  17  A.  17.  And  the  question  is,  must  the 
holder  of  a  note  made  by  an  executor  allege  that  the  latter  exceeded 
his  powers  and  functions,  in  order  to  maintain  an  action  against  him 
personally  t 

We  think  not.  The  powers  of  executors  and  administrators  are  con- 
ferred by  law,  and  among  them  is  not  the  power  to  make  and  indorse 
notes.  When  therefore  they  assume  or  exercise  such  a  power,  the  pre- 
gmnption  of  law  is  against  them,  and  the  burden  is  on  them  to  plead 
and  show  in  defense  that  they  are  not  individually  liable.  In  the  case 
of  RusseU  &  Barstow  t.  Cash  et  al.,  2.  L.  185,  which  was  a  suit  on  a 
draft  drawn  by  the  defendant  Cash  as  '*  executor  of  Moses  Kirkland, 
deceased,"  the  charge  of  the  District  Judge  to  the  jury,  '*that  the 
allegations  of  the  petition  would  not  support  an  action  against  the  ex- 
ecutor in  his  individual  capacity;  he  must  be  charged  with  having  im- 
properly and  falsely  described  himself  as  executor  after  his  functions 
had  ceased,"  was  not  sustained,  and  the  court  said,  ^Hhe  executor 
having  no  authority  to  bind  the  estate  by  drafts,  bills  of  exchange  or 
notes,  the  suit  against  him  as  representative  of  the  estate  cannot  be 
maintained.  •  *  *  The  defendant  is  however  responsible  on  the 
draft  given,  in  his  private  capacity.  The  words,  ^executor  of  Moses 
Kirkland,'  added  to  his  signature,  can  be  considered  in  no  other  light 
but  as  words  of  description,  which  neither  add  to,  nor  diminish  tha  in- 
dividual and  personal  responsibility  of  the  party  using  them^  and 
judgment  was  rendered  against  Cash  individually,  although  he  was 
sued  only  in  his  representative  capacity. 

In  Flower  et  al.  v.  Swift,  8  N.  S.  451,  it  said,  ''as  the  executor  tannot 
hind  the  estate  by  indorsement,  it  follows,  that  the  liability  resulting 
from  those  he  makes,  is  personal." 

Mr.  Parsons  in  his  work  on  Notes  and  Bills,  vol.  1,  p.  161,  maintains 
the  same  doctrine  and  says:  ''If  an  administrator  or  executor  make, 
indorse  or  accept  negotiable  paper,  he  will  be  personally  liable,  even  if 
he  adds  to  his  own  name  the  name  of  his  office,  signing  a  note,  for  ex- 
ample, *  A,  as  executor  of  B ;'  for  this  will*  be  deemed  only  a  part  of  his 
deflcription,  or  will  be  rejected  as  surplusage." 

Wherever,  tlierefore,  negotiable  paper  is  made  or  indorsed  by  a  party 
as  execuiar,  the  holder  is  not  bound  to  consider  it  a  mere  acknowledg- 
ment of  a  debt  of  the  estate,  and  required  to  wait  for  payment  in  the 
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oidiBt^ry  course  of  administration;  but  he  may  institute  his  aotioii 
against  such  party  indiyiduaUy,  leaving  to  the  latter  tlie  right  un4^ 
certain  circumstances  to  set  up  a  defense  that  he  is  not  personally  re- 
sponsible. 

It  is  therefore  ordered  that  the  judgment  appeided  ^m  be  rever^e^i 
the  exception  of  the  defendant  overruled,  and  this  cause  remanded  to 
be  proceeded  in  according  to  law.  Costs  of  appeal  to  be  paid  by  de* 
fendant  and  appellee. 


No.  2014. — Akdrew  H.  Gat  t^.  A.  P.  Marriqnneaijx  et  als. 

• 

Where  an  appeal  has  beea  diamined  on  the  groond  that  all  the  partiea  interested  in  tlw  Ju^ 
ment  were  not  made  partiea  to  the  appeal,  and  the  same  queettooa  tprplyed  in  )he  ftnpt 
Judgment  appealed  from  are  again  paaaed  upon  before  the  Diatrict  Coart,  between  the  aame 
partiea  In  a  Judgment  of  homologation,  and  more  than  one  year  having  elapaed  tena  fh* 
rendition  of  the  flrat  judgment,  it  muct  be  ooinaI4orad  ret  Jutiieata  ttom  Yhioh  noa^pefl 
will  He. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Iberville.   Fo$ey,  J. 
Barrouj  &  Fape,  for  pl.aintiif  and  appellee.    Talbot  ^  ffUi  and 
8amm^  MatJiewa,  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  This  is  a  suit  to  paddtipB  certain  proper<;y  held  in 
common  by  the  plaintiff  and  the  defendants-  A  sal^  of  the  pro];>erty  was 
ordered  by  the  District  Court  to  effect  the  partijtion.  Gay  had  been  in 
possession  of  the  property  before  the  sal^,  and  he  presented  to  the 
notary y  who  had  been  appointed  to  make  the  partition,  a  claim  against 
Ibe  joint  ownerS;  amounting  to  ten  thousand  three  hundred  and  sixty 
dollars,  for  improvements  placed  on  the  plantation  at  his  own  cost. 

Opposition  to  this  claim  having  been  made  by  some  of  the  joint 
owners,  the  matter  was  referred  to  the  judge  by  the  notary. 

The  court  gave  judgment  in  fevor  of  Gay  for  the  amount  claimed, 
but  charged  hm  thirte^i  hundred  9Ad  five  dollaop  for  .the  use  of  the 
plantation,  and  referred  the  case  hack  to  the  notary  i^  order  that  the 
partition  might  be  completed.  This  judgment  was  rendered  on  the 
flftee^th  day  of  May,  1867;  an  appeal  was  t|ike|i'dx>n)L  the  judgment, 
and  this  court  dismissed  the  appeal  on  the  ground  that  all  the  parties 
interested  in  the  judgment  had  not  beeii  9>ade  parties  to  the  appeal. 
Subsequently^  on  the  seventeenth  of  July,  1868,  this  appeal  was  taken 
fh>m  the  judgment  homologating  the  jNirtition.  The  only  complaint 
made  by  the  appellants  is,  that  the  amount  allowed  to  Gay  for  improve- 
ments is  incorrect.  This  is  the  same  thing  which  was  dedded  in  the 
judgment  of  the  District  Court  on  the  fifteentii  of  Hay,  1867,  and  tiie 
pajrties  are  the  same.  More  tiian  one  year  having  elapsed  since  the 
rendition  df  that  judgment  the  plea  of  rt$  jwdioaiaf  intecposed  by  tJie 
plaintiff,  must  be  sustained.'  11  La.  497;  8  Bob.  Id5;  12  BcJ).  j319;  7 
An.  530;  C.  C.  1270;  C.  P.  arts.  5d9,  d^. 

It  is  therefore  ordered  that  lihe  appMJl  ibe  dismi^^^  Bit  thd  POf  ta  of 
the  a^^llants* 

Behearinj^  relused* 
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No.  1948. — Stepuex  S.  Fish  v.  T.  W.  Collen.s. 

b  •  ratt  iriiere  the  ri^ht  of  office  ia  involved,  the  appeal  will  not  be  dinmireed  where  the  failure 
to  file  the  record  within  the  time  prescribed  by  law  ia  not  imputable  to  the  appellant.  Sec. 
U;acliori86l.  paee22.  ^ 

bfteoatravenf  for  ^n  oi&ca  fh«  sal^iy  of  whiph  la  ft«ed  bj  law,  it  *ia  not  oeceasary  to  aver  or 
prove  that  the  amount  ia  above  five  hundred  dollars  t^  ffive  the  Supreme  Court  jurindlctinn. 

Ae  dedion  of  a  paity  to  an  olBce  doea  not  depend  upon  the  ineligibility  of  his  competitor  but 
ipoD  the  viU  of  a  m^orlty  or  plnrattly  of  the  legal  votera  of  the  district 

APPEAL  from  the  Sixtli  Distiict  Court,  parish  of  Orleans.   Cooley,  J 
E,  FiUeulf  for  plaiutifif  and  appellant,  E,  Uoward  McCaleb  and  J^ 
Barwiutes,  for  defendant  and  appellee. 

noivELL,  J.  This  is  a  contested  election  case,  in  wliich  the  plniniilT 
\m  appealed  ixoiu  a  jpdgmc^it  dismissing  his  action  on  exceptions 
pleaded  by  the  defendant,  who  has,  in  this  court,  moved  to  dismiss  the 
appeal  on  the  git)unds: 

'^FtnL — ^Becaase  this  is  a  case  in  whicli  the  right  to  an  olBce  is  in- 
rolred  and  the  appeal  hei-ein  taken  from  the  judgment  of  the  Distiict 
Cwst  was  not  mado  returnable  to  this  court,  nor  was  the  transci-ipt 
fiied  within  the  delay  required  by  law. 

*^  Second* — Because  tliere  is  no  allegation  nor  evidence  sulDcient  to 
^e  this  6o«rt  jurisdiction  ratione  maieriof  over  this  cause,  and  to  show 
thtt  die  amount  in  dispute  exceeds  live  hundred  dollars." 

1.  On  tiio  iirst  ground  it  is  contended  thivt  the  npi)eal  should,  by  the 
act  of  1864,  §  9,  p.  20,  have  been  made  rctuinable,  and  tlie  transcript 
tHifd  within  ten  days  after  the  judgment  of  the  lower  court. 

The  judgment  was  signed  on  thp  ninth  of  November,  18G8,  the* 

« 

ttdtion  for  appeal  ^lade  on  the  sixteenth  of  the  same  mouth,  the 
appeal  made  returnable  on  the  second  Monday  (fourtenth  day)  of  De- 
cemher  following,  the  trans^^ipt  completed  on  the  eighth  and  filed  ou 
the  fifteenth  of  the  same  month.  Under  tliese  circumstances  we  caiuiot 
tty  that  the  irregularity  is  imputable  to  the  appellant  and  lie  is  con- 
sequently protected  by  the  twelfth  section  of  said  act.  Ho  complied 
viththe  order  of  th^  judge  a  gitOf  whoso  duty  it  was  to  name  the  re- 
tarn  day  in  accordance  with  the  law,  and  tiiero  is  nothing  to  sliow  that 
the  appellant  sought  or  obtained  any  advantage  by  delay.  10  A.  403, 
778.    See  also  acts  1866,  p.  154,  §§  13,  16. 

2.  As  the  contest  is  for  the  office  of  District  Judge,  the  salary  of 
vhich  is  fixed  by  law,  we  cannot  see  the  absolute  necessity  of  alleging 
uf  proving  the  amount  involved.  We  know  as  well  from  the  statute, 
ttwe  would  from  an  allegation  or  proof  in  the  record,  that  the  matter 
ia  diipate  p^pniarily  o^oeeds  five  l^ndred  dollars.  The  election  cou- 
te$ted  wasy  by  the  eo^stitv^pn,  for  j^djfe^  who  are  to  liold  oflice  for  a 
tarn  of  fonr  years.  Arts.  84  and  154.  The  act  No.  00  (acts  of  1868) 
fix^  t^^galai^  of  thje  PJ6tn<^  Judg^  at  f  5000  per  annum. 

It  is  thezefi^re  orAfOxed  tftat  the  pfiotion  to  dismiss  be  overruled  with 
eoRte. 
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»d  .     SUPBEME  COUBT  OF  LOUISIANA, 

Stepli«n  S.  ITtoh  y.  T.  W.  Oollam. 

On  TnE  Merits. 

Lttdelikg,  C.  J.  The  petitioner  alleges  that  lio  was  a  candidate  for 
election  to  the  oifico  of  Judge  of  the  Seventh  District  Court  of  the 
parish  of  Orleans,  on  tlio  seventeenth  and  eighteenth  days  of  ApriK 
1868;  that  the  defendant  and  Thomas  J.  Earhart  were  also  candidates 
for  the  same  office ;  and  that  the  defendant  claims  to  have  been  elected 
to  said  office. 

Petitioner  avers  that  defendant  is,  and  he  was  at  the  date  of  tlie 
election,  ineligible  to  said  office.  The  plaintiff  further  avers,  that  7ie 
received  tlie  largest  number  of  votes  of  any  candidate  eligible  to  the  office. 

The  prayer  of  the  petitioner  is,  that  T.  W.  CoUens  bo  declared  in- 
eligible to  the  office,  and  that  the  petitioner  be  declared  duly  elected 
Jndge  of  the  Seventh  District  Court  of  the  parish  of  Orleans. 

The  defendant  filed  exceptions  embracing  many  reasons  why,  he 
alleges,  the  suit  should  bo  dismissed.  It  will  be  necessary  to  examine 
only  one  of  the  grounds  stated  in  the  exceptions  filed  by  defendant. 

It  is  that  the  petition  states  no  cause  of  action.  We  think  the  ex- 
ception well  taken.    Staes  v.  Gastinel,  20  An.  114  and  20  An.  489. 

The  plaintiff  does  not  allege  that  he  received  a  larger  number  of  the 
votes  cast  ftt  the  election  than  either  of  his  competitors ;  but  on  the 
Gontrar^^,  he  admits  that  the  defendant  received  a  greater  number  of 
votes  than  he  did.  The  election  of  the  plaintiff  did  not  depend  ujiou 
the  ineligibility  of  his  competitors  to  the  office,  but  on  the  will  of  a 
minority  or  plurality  of  the  legal  voters  of  the  district,  expressed  at 
the  ballot  box.  It  is  unnecessary  in  this  case  to  express  any  opinion 
as  to  whether  the  votes  cast  for  a  person,  who  is  notoriously  known  to 
be  ineligible,  should  bo  rejected  or  not,  as  no  such  allegations  are  made 
in  this  petition. 

It  is  therefore  ordered,  adjudged  and  decree^  that  the  judgment  of 
the  Distiict  Coui-t  be  affirmed,  and  that  Appellant  pay  the  costs  of 
appeaL 


No.  2102. — State  of  Louisiana  r.  Watkiks  akd  Nslsox. 

In  crimlnftl  cmm  the  Sapreme  Oonrt  bM  JnrLidlctlon  on  qnetttoni  of  Uw  only.  CNwstitctloB, 
article  74.  Qneetions  of  eoDtinnanoe,  and  the  gronnda  of  the  motion  to  qnaih,  dependini^ 
eoldy  on  fiicti,  cannot  be  examined  on  apppeal. 

APPEAL  from  the  District  Court,  parish  of  St  Helena.    ^Uia,  J.  BoU 
ivar  JSdicards,  District  Attorney,  for  the  State,  C.  J.  Bradley^  for 
defendants  and  appellants. 

Howell,  J.  On  the  eighteenth  day  of  May,  1868,  the  defendanta 
Brandon  Watkins  and  Peter  Nelson  were  indicted  by  a  grand  jury  in 
tlie  parish  of  Livingston,  for  murder.  In  October  following,  a  chango 
of  venue  to  the  parish  of  St.  Helena  was  obtained,  where,  on  tho 
twelfth  of  NoTcmber,  same  year,  a  nolU  prosequi  was  entered  as  to 
Peter  Nelson,  and  a  motion  was  made  by  Watkins,  the  other  defendant^ 
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Stete  of  LadiMw  y.  Walkins  ud  Nelson. 


to  qnaah  the  indictment  on  the  ground  that  Darlin  B.  Caaon,  Perrj 
Watts  and  other  members  of  the  grand  juiy  wlio  found  the  true  bill, 
were  incompetent  jurors  under  the  acts  of  Congress,  known  as  tiie  re- 
cQnstrudion  laws,  because  they  were  not  registered  as  voters  of  Uie 
parish  of  Livingston,  which  motion  was  accompanied  by  the  affidavit 
of  the  accused  for  a  continuance,  to  procure  evidence  to  support  and 
prove  the  allegations  of  the  motion,  the  grounds  for  continuance  being 
that  he  had  just  discovered  that  the  said  jurors  were  not  registered  as 
voters  at  the  date  of  the  said  finding,  and  he  had  not  had  time  to  pro- 
cure the  evidence  of  their  incompetency,  which  existed  in  the  records 
of  the  parish  of  Livingston,  and  the  said  records  could  be  obtained  by 
the  sixteenth  of  the  month,  four  days.  This  motion  was  overruled,  a 
bill  of  exceptions  reserved  and  the  trial  resulted  in  a  verdict  of  guilty, 
without  capital  punishment,  upon  which  judgment  was  rendered,  and 
two  days  thereafter  sentence  was  pronounced,  whereupon  this  appe^i 
was  taken. 

The  question  of  continuance  as  presented  in  the  bill  of  exceptions 
and  the  grounds  of  the  motion  to  quash,  depend  on  facts  of  which  we 
have  no  jurisdiction ;  and  our  attention  is  not  called  to,  nor  do  we  seo 
any  error  on  the  fe^ce  of  the  record. 

Judgment  affirmed. 


No.  1885. — ^Widow  De  St.  Boxes  v.  Levee  Steam  Cotton  Press. 

Wkctt  AffOBldiMdon  ezMoUon  agalnit  B,  ft  cbdm  for  wbioh  B  Is  tnlng  C,  nottoe  to  B  of  tho 
Mini*  to  not  neoaiMiy.  The  tow  only  require  that  notice  of  the  tetoure  shonld  hftre  been 
gtven  to  0. 

APPEAL  £rom  the  Fifth  District  Court  of  New  Orleans.  L4aumo»tf 
J.  JB.  FUleul,  for  plaintiff  and  appellant.  A.  d;  M,  VoorMtB  and 
B.  Bermudezj  for  defendants  and  appellees. 

Howell,  J.  This  is  an  appeal  from  a  judgment  on  a  rule  in 
the  Fifth  District  Court  of  New  Orleans  taken  in  this  case,  with  which 
a  nde  in  the  Fourth  District  Court  in  the  case  of  Judson  and  Montross 
f .  Hrs.  de  St.  Romes  was  cumulated. 

The  question  presented  is,  whether  or  not  the  claim  of  plaintiff,  Mrs. 
de  St.  Homes,  in  her  suit  against  the  cotton  press  in  the  Fifth  District 
Coort,  was  legally  seized  in  the  suit  of  Judson  and  Montross,  H.  Samory , 
abrogated  9.  Mrs.  de  St.  Romes,  in  the  Fourth  District  Court,  before  she 
transferred  it  to  Eugene  de  St.  Bomes,  the  appellee. 

Kotiee  of  the  transfer  and  subrogation  by  Mrs.  de  St.  Romes  to  £a« 
eese  de  St.  Romes,  her  son,  was  not  served  on  the  Levee  Steam  Cotton 
Pieis  until  ike  mmik  June,  1868,  the  day  after  her  judgment  against  the 
cotton  press,  rendered  on  the  thirteenth  January,  1868,  became  final  in 
te  Supreme  Court,  and  the  day  before  it  was  filed  in  the  lower  oourt. 


m  SUP}tEM£  mO-Rf  W  £09lStAKA, 


Widow  De  St.  Bomet  t.  ILeii^  Stdkfii  Ootfon  Preis. 


On  tho  Hf teen  til  January  pr6cediii|^  (186^),  H.  Saitiory,  MM^ffiSbA, 
issued  execution  against  Mrs.  de  St.  Iloities  in  th^  lEfaif  of  Jddifftft  4fed 
Montross  against  her  in  tho  Fourth  Biitirict  Gotttt,  and  jlfd^dtilided  m- 
terrogatorics  to  the  Loveo  Steam  Gottoii  Pre&i,  Whieh)  Tntk  &^  ]^6ftW 
and  citxition  were  served  porsoh^y  oti  th^  x^re^d&tfl  th&^oi^fn  ft4  tSM 
day  (January  16,  1863). 

On  the  twenty-third  of  the  same  litonth  the  prei^^  Hi^tl^  lis  pttlii- 
dent,  answered  that  it  had  sufficient  funds  of  Mrs.  de  ^t.  Holiiei^  in  its 
hands  to  satisfy  the  judgment  in  favor  of  Juddon  arid  ttoiitross,  as  to 
which  they  were  interrogated,  should  the  jiidgmeiit  render^  l>jr  Ihe 
Supreme  Court  in  her  fiivor  againiit  Ihef  ssiid  jyttai  ^ucqyAj^iht  foHa.  ol 
res  judicata. 

Notice  of  the  transfer  and  subrogation  by  Judson  and  Montrofis  of 
their  judgment  against  Mrs.  de  St.  Eomes  to  H.  Samory,  issued  on  the 
fifteenth  Januai'y,  1868,  was  swerved  on  Mrs.  de  St.  Homes  on  the  cs£^t- 
eenth  of  the  same  mouth. 

According  to  the  terms  of  the  act  of  the  twentieth  March,  1839,  and 
(be  decisions  in  Hanna  v.  Bry,  5  A.  656,  and  Walker  v.  Creevy,  6  A. 
.^35,  the  seizure  in  the  garnishment  proceedings  was  effectual  before  the 
transfer, from  Mrs.  de  St.  Romes  to  Eugene  de  St.  Homes.  I'heexeen- 
t  ion  issued  on  the  judgment  against  Mrs.  do  St.  Homes ;  her  rights  were 
Roizod  in  the  hands  of  tho  cotton  press,  to  which  interrogatories  were 
propounded;  its  answers  as  garnishee  were  received;  the  ezecation 
vemninod  in  the  hands  of  the  Sheriff,  and  when  the  judgment  agaimst 
the  press  became  final  a  rule  wa«  taken  on  it  to  pay.  In  such  a  case 
notice  to  Mrs.  de  St.  Itomcs  of  the  Seizure  in  th6  ImndsOf  thoprb^t^ff^ 
not  essential. 

Tlie  transfer  by  Mrs.  do  St.  Homos  to  Eugene  de  St.  Homes  xtot 
liaving  been  notified  to  the  press,  tho  debtoV,  tititil  thdiiintftJillie,  itef^ 
was  not  binding  on  Samory,  the  creditor  of  the  transferee.    C.  C.  $61^ 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
;:ud  that  tlie  rule  taken  by  IT.  Samory  on  the  Levee  Sii^am  CdtioB 
Press  be  made  absolute,  and  that  the  Sheriff  pay  to  H.  Samory,  subro* 
;;atc(I,  the  amount  of  the  judgment  in  the  case  of  Judson  andMontrotss, 
II.  Samory  subrogated,  v,  Mrs.  do  St.  Homes,  as  deposited  by  fheLeTee 
Steam  Cotton  Press  by  order  of  the  lower  ^ourt. 

Costs  of  this  proceeding  in  both  d^nrts  to  l>6  paid  by  the  app(Sll6<$A. 

Hehcaring  refused. 
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John  OttaU  y.  V.  W.  Cihapimw  ind  Jf oha  ltcSow«ii,  fiune  t.  John  HoKowvn. 
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No.  2112.— John  Offutt  v,  W.  W.  Chapman  and  John  McKowen.        121 

Bkthi  V,  JdiAN  McKoWEN.  !!l 

ni  nfOMi  Oi  tfiowlny  t  MnuttcMkMl'  6f  ^HMRMpflcfn  of  •  promiflwity  note  After  It  btt  tesriM^ 

■HPVpSB  «■#  IMMIV. 

MliiHUHti*4itf  ApqnttinH  dH-lliPMilt  aMrtt  H f ■*■*■*■*  <■  b^  mflldMit  !•  Sttlampt 

pwcriptJon. 
Ttepvol  tMtiBirODy  of  tlM  holdtf  of  a  promiMOVj  noU  ia  not  ftdmlaalblo  to  ottobltoh  tlio  in. 

■■■<|Uiuoi  gmigMog;  wail^  pwo»oioMio  ■i^HiiMli  WmHilillgh  tho  liHWiWfWua. 

Aetiof  UU»  Na  208.  mc.  4. 

APPEAL  iiom  the  Filth  Jadicktl  rMHa  C<mrt,  piirish  of  £Mt  Fe- 
IMAft.    P^^f  J»    ^KsmM  #  Xf0M,  i9c  plaliitiff  and  Appellaat. 

Howe,  J.    These  suite  irsrA  eoit^dAled  in  the  court  b^ow.    The 
pisintiff  has  appealed  frvm  a- jndgmeat  dtsmissijig  his  claims  in  both 

faasK. 

■ 

The  first  of  the  snits  is  brought  on  the  following  obligation : 
''  f  IGOO.    Received,  Clinton,  La.,  July  14, 1860,  of  John  Offutt,  one 
thonsand  six  hundred  dollars,  payable  on  demand. 

•*  W.  W.  CHAPMAN  &  CO. 
"per  L.  0.  Chapman." 
(Indorse) 
"  Eceeir^d  of  the  iHihift  «ne  hntiAM  dollars.    Janaarj  10,  18A6. 

**  JOHN  OPFUTT." 
Thifc  is  A  promissifry  note.    Poipsims  on  Notea,  vol.  1,  pp.  23  24,  tmd 


TbB  seoond  suti  is  bronght  to  rsoarer  the  sum  of  $500  which  plain- 
tiff avsfs  to  be  due  &om  W.  W.  Ghapman  &  Co.  for  "  money  loaned,** 
the  defendant^  McKowen,  being  sued  as  a  partner  in  that  commercial 

fitlB. 

CitatiDiis  were  served  in  the  cases  respectively  January  12, 1867,  and 
May  8, 1867,  and  among  otheir  deSlensea  the  prescriptions  of  three  and 
five  years  have  been  pleaded. 

It  appears  by  a  comparison  of  the  dates  above  given  that  both  claims 
are  prescribed.  The  note  had  been  prescribed  upward  of  five  months 
wfaen  tho  alleged  payment  was  made  on  <icconnt,  and  the  memorandum 
isdorted  en  it  by  plaintiff.  The  plaintiff  was  bound,  therefore,  as  to 
tint  note,  to  establish  a  reni^nanthn  of  prescription,  and  of  this  there 
iano  legal  evidence.  Sttch  VettVitiCilltioik  ean  only  be  established  by 
wTitteM  e^deitce.    Laws  of  ttiW,  N».  S2(B,  i  4. 

E  will  Ho*  be  seriously  eoHdendvA  that  the  plaintiff  can  make  such 
evidence  fbf  iliMM>lf  Xlf  Kimyly  writing  upom  the  instaniment  the  receipt 
sterh  appears  to  be  ihdofaad  mpon  it  K<Mr  t&h  HbA  patrol  testimoi^y  of 
flahitiff  oD  ^M  recoul  be  pMSUIiMad  lo  ottAbUsh  a  renunciation.  Tho 
ilttata-of  1958  iapOHtivo  in  laiiaiirfni^  tho  written  proof. 

The  olalm  for  money  loaned  was  ]^rescribad  by  the  lapse  of  three 
years.    C.  C.  35Q3. 

For  tho  rgasona  given  it  is  ocdaced  andadyjudged  that  the  jodgmont 
igpealed  from  be  affirmed  with-eosts. 
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N.  K.  Knox  T.  A.  Dnyluitter  et  aUl 

No.  2075.— N.  K.  Knox  v.  A.  Duplaktier  et  als. 

I  31    SM|  UlieremorethAnoneyearhMeUpsedlhym'thodfttoof  ttMJndgBMntof  theeoorta^tiab^^ 

1117   845|  ^^  Jndgmect  of  tho  Sapreme  Court  im  rwidered  dinnlMiiig  tlM  ftppeftl,  tiM  upptHluA  will 

not  be  entitled  to  a  second  vppttA,  the  time  bavlnf  eiylred  vtthln  which  he  could  appeeL 

C.  P.  593. 

APPEAL  from  the  District  Court,  parish  of  East  Baton  Boage. 
Fosetf,  J.    A,  8.  Herron,  for  plaintiff  and  appellee,  Favrot  d: 
Lamon,  for  defendants  and  appellants. 

Hqwell,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  ground 
that  more  than  one  year  has  elapsed  between  the  date  of  the  rendition 
of  the  judgment  and  that  of  the  order  of  appeal. 

The  judgment  was  rendered  and  signed  on  the  first  day  of  December, 
18G6.  On  the  same  day  an  order  of  appeal  in  the  alternative  was 
granted,  returnable  according  to  law.  On  the  eleventh  of  January, 
18()7,  a  bond  for  a  devolutive  appeal  was  filed  below,  and  on  the  twonty- 
sizth  of  February  following  the  -transcript  was  filed  in  this  court.  A 
motion  to  dismiss  was  made  and  submittedj  with  the  case  on  its  merits, 
on  the  sixth  March,  1867.  This  motion  was  not  disposed  of  until  the 
eleventh  May,  1868,  when  the  appeal  was  dismissed  for  fk  cause  attri- 
butable to  the  appellant.  An  application  for  a  rehearing  was  made  on 
twenty-fifth  May  and  refused  on  twenty -second  June,  1863.  On  the 
fourteenth  July  following  (1868),  the  appellants  obtained  another  ap- 
peal, returnable  on  the  fourth  Monday  of  February,  1869,  and  the 
transcript  was  filed  here  on  twenty-third  day  of  said  month,  when  the 
present  motion  was  made. 

Rehearing  refused. 

The  appellant  admits  that  the  general  tenor  of  decisions  is  in  fovor 
of  a  strict  interpretation  of  article  593  C.  P.,  whidi  declares  that  no 
appeal  will  lie  after  a  year  has  elapsed,  to  be  computed  as  to  residents, 
from  the  day  on  which  the  final  judgment  was  rendered;  but  he  con- 
tends that  this  case  presents  the  strongest  claims  in  favor  of  a  devia- 
tion from  the  general  rule  of  law,  in  the  fact  that  he  was  deprived  by 
the  delay  (after  the  motion  was  submitted)  in  the  appellate  court  of  the 
opportunity  of  claiming  a  second  appeal  within  the  year. 

We  might,  possibly,  be  unable  to  resist  the  equitable  force  of  tbis 
position  if  we  were  vested  with  any  discretion  in  the  matter,  and  ap- 
pellants were  wholly  without  fault*  They  exercised  their  constitutional 
right  of  appeal  in  due  time,  but  by^their  own  laeke$  it  proved  to  be 
ineffectual,  and,  as  said  in  3  R.  115,  and  17  A.  238,  we  know  of  no  lair 
that  recognizes  an  interruption  or  prolongation  of  tiie  delay  fixed  by 
article  593  C.  P.  The  right  to  an  appeal  in  certain  cases  is  an  absolute 
right,  but  when  once  exercised  its  second  exercise  is  contingent. 

To  admit  that  the  time,  during  whicb  the  appellate  court  holds  a 
motion  to  dismiss  under  advisement,  will  have  the  effect  contended  for. 


K£W  ORLEANS,  APRIL,  1869.  295 


V.  K.  Knox  T.  A.  Duplaatiar  et  aU. 


wOlneeessitate  tho  admission  that  any  other  delay,  not  caused  by  the 
appellant,  ttiU  have  the  same  effect,  and  tho  acUournment  of  tho  conrt, 
the  crowded  condition  of  the  docket  and  the  like  will  be  causes  for 
setting  aside  a  positive  provision  of  law.  Wo  deem  it  our  dutj-  to 
adhere  to  the  law,  whatovcr  may  bo  tlio  hardship  in  particular  cases. 
Appeal  dismissed. 


21         29 

Xo.  14C7.— J.  AnnowsziiTn  v.  E.  II.  Doeell,  Mks.  Db  Pontalba,     122 77i 

subrogated. 

A  derolaUTe  ftfpeal  from  ft  fliuJ  Jndcment  does  not  nupend  or  lutorrux>t  prescription  pending 

UMsppeaL    Acta  of  1853,  p.  250. 
mum  ft  Iftw  is  cleftr  ftnd  free  from  all  amblfftUtgr  tha  letter  of  it  mnst  not  be  disresftrded  under 

tbe  pretense  of  pursuing  Its  spirit    C  0. 13. 
IbB  OtMUoa  required  li^^  tlie  ftet  of  1851^  pege  250.  In  thftt  the  Judgment  msy  be  revived  before 

it  is  prescribed,  refrrs  to  the  Jodgment  rendered  by  the  District  Ooart,  end  not  thst  of  the 

Supreme  Court. 

APPEAL  from  the  Fourtli  District  Court  of  New  Orleans.     Theard,  J. 
P.  SotdS^  L.  Charet  and  James  Walker,  for  plaintiff  and  appellee. 
Johnson,  Dennis,  Legendre  cC*  Beraxtlt,  for  defendant  and  appellant. 

HowiXL,  J.  The  only  question  presented  for  our  decision  is,  whether 
or  not  a  devolutive  appeal  suspends  or  interrupts  the  prescription  of  a 
judgment  under  the  act  of  1853,  p.  250. 

By  the  letter  of  the  statute,  the  question  must  bo  answered  in  the 
negative.  It  proTides  that:  "Hereafter  all  judgments  for  money, 
wheth^  rendered  within  or  without  the  State,  shall  be  prescribed  by 
the  lapse  of  ten  years  from  tho  rendition  of  said  judgment;  provided, 
however,  that  any  party  interested  in  any  judgment  may  have  the  same 
revived  at  any  time  before  it  is  prescribed  by  having  a  citation  issued 
according  to  law  to  the  defendant  or  his  representative  from  the  court 
which  rendered  the  judgment,  unless  tlie  defendant  shows  good  cause 
why  the  judgment  should  not  be  revived." 

The  appellant,  Mrs.  De  Pontalba,  subrogated  to  the  judgment 
against  the  plaintiff,  contends  that  the  ten  years  only  commenced  run- 
ning on  the  date  of  the  rendition  of  the  judgment  by  the  Supreme  Court, 
affirming  the  judgment  of  the  lower  court,  on  the  devolutive  appeal, 
which  was  i>end]ng  about  four  years.  She  bases  her  conclusion  on  the 
theory  that  the  word  judgment  in  the  statute  is  used  *'in  its  largest 
sense  of  a  final  judgment,  a  judgment  putting  au  end  to  all  further 
contestation  between  tho  parties,  and  having  the  force  of  the  thing 
adjudged,  which  is  said  Gi  that  which  has  been  decided  by  a  final  ~ 
judgment,  from  which  there  can  be  no  appeal,  cither  because  the  ap- 
peal did  not  lie,  or  because  the  time  fixed  by  law  for  appealing  is 
dapsed,  or  because  it  has  been  confirmed  on  appeal."  C.  C.  3522,  sec. 
9.  And  she  suggests  tlie  anomalous  consequence  of  a  judgment  becom- 
ing extingaiahed  by  prescription  before  a  final  determination  of  the 
rights  of  the  litigating  parties  has  been  reached  ih  the  appellate  court 
and  the  whole  subject  matter  vanishing  into  thin  air  and  leaving  not  a 
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trace  behind.  She  further  urges  that  the  doctrine  of  all  the  preicrip- 
tloBS  liberandi  ecmaa  rests  on  .a  pnesnmptum  of  payment  Atismg  ont  of 
tiie  silence  of  the  creditor  during  the  appointed  t,m»  (C.  C-  342S,  3494), 
•a)d  thilt  such  presumptipn  and  silei^ee  cftnnpt  }>e  said  to  e^t  while 
an  appeal  ia  undeterQiined. 

In  reply  to  all  this,  however  forcible  it  may  api>eary  we  have  only  to 
say  that  when  a  law  is  clear  and  free  from  all  ilmbiguity,  the  letter  of  it  is 
not  to  be  disregarded  under  the  pretext  of  pursuing  its  spirit,  C.  C.  13, 
unless  possibly  following  the  letter  may  lead  to  an  absurdity.  The 
consequences  suggested  by  appellant  as  possible,  do  not  appear  to  us 
any  more  absurd  than  the  assumption  tlmt  a  moneyed  judgment  will 
be  permitted  to  remain  for  ton  years  unexecuted  below,  or  undeter- 
mined in  the  appellate  court. 

The  statute  before  us  is,  in  itself,  free  from  ambigt^ty .  It  says  plainly 
that  all  judgments  for  money  i^ll  be  pre^-jibed  b^  (;he  l9.p^  of  toi 
years  from  t]»e  rendition  thereof,  unless  xeviFod  befoco  they  ait>  pre- 
scribed by  having  ciiaiion  issued  from  ihe  eourt  whick  rendered  ikcm. 
Such  citations  cannot  be  issued  from  the  Supreme  Court,  and  ^nse- 
quently  the  statute  does  not  re&r  to  the  rendition  of  the  jud^ent  by 
the  Sujoeme  Court,  but  manifestly  to  that  6f  the  court,  of  the  first 
instance.  It  does  not  say  ten  years  from  the  finality  of  such  judgment, 
but  from  its  rendition,  which  in  this  instance  was  more  than  ten  years 
prior  to  the  issuing  of  the  execution,  and  ;is  the  judgment  had  iioi 
b/een  revived  in  the  mode  provided  by  the  st^^tiite  it  was  prescribed. 
It  is  not  pretended  that  the  judgmeiR^t  might  |iot  have  been  revive^ 
after  its  appearance  on  appeal  and  befoip  the  /axpixation  ^  the  tep 
years  from  its  rendition  in  the  lower  conrt« 

Judgment  aiHrmed. 


)(o.  1612. — VfUAAhU  GrOOREFB  V,  JOHIT  WlKOHOBST.^-^ILLIAV 

SCHROEDBR,  tlhllrd  ^^ppOBSBt. 

Whpre  the  laloe  of  A^Khoonert  tbe  owneit^p  of  wbieli  it  la  dUpvie.  t^  choira  to  !»•  above  &▼« 
hundred  doIUrs  bjr  the  amount  of  the  bonil  for  lQjjmott(Hi,  end  the  Mno«nt  of  the  appeal 
bond*  the  appeal  wUl  not  be  dlemleaed  for  mmt  cf  ^orMiction.    €onatitvtieB,  -arl  Ti. 

|o  «  d^pnte  abOQt  the  owneiahlp  of  a  ;icho»n«r,  jl^  «|rioiqs>of  .Cto  Jiulce  ajfuo  on.thp  qpea- 
tiona^of  tMtia  entitled  to  great  ireti^  when  40iatalB«d  b^ih#Aiiit^aipiHr«fbo9ul«ii4iiithi» 
record,  without  objection  irom  the  oppoaing  piu^. 

APPEAL  from  Second  Distriet  Cpurt,  parish  .r»f  JeffeKsan.  Cflfmbat. 
J.  Savteisr  dt  JftoAinatxl,  ior  plaint  And  i^ppellaiLt.  /.  Hawkin9» 
for  |;hird  opponent*  appeil^9. 

Howell,  J.  A  motion  is  mad^  U>  iimdm  flM#  WPf^  W  tke  |9aw4 
tiiat  there  is  nothing  in  the  reooffdiahttwiBC  iihat  tiie  mattfar  in  dj^ite 
exceeds  five  hundred  doUass. 

By  reference  to  the  reeocd  ^re  ted  tiMtt^  ki  obtauiiBg  «&  J^|«iietioa 
against  the  sale  of  the  schooner  daftmed  by  tauy  the  third  opponenfc 
gave  a  bond  for  (1200 ;  that  afrerwai^s  lie  had  aald  schooner  released 
on  giving  a  bond  for  (1000;  that  about  the  time  of  the  seixnre  one  of 
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the  witnesses  offered  the  defendant  $1000  for  it;  and  that  it  was  then 
estimated  bj  the  defendant  at  $2000.  The  appeal  bond  given  bj  the 
pkiatiff  and  appellant  is  for  $1000. 

• 

From  these  facts  and  figures  we  think  it  abundantly  shown  thai  the 
matter  in  dispnte  (the  schooner)  exceeds  five  hundred  dollars  in  value. 

It  is  therefore  ordered  that  the  motion  to  dismiss  be  overruled  with 
costs. 


On  the  Merits. 

Howe,  J.  The  plaintiff  in  this  case  having,  on  the  sixteenth  Novem- 
ber, 1866,  obtained  a  jadgnient  against  the  defendant,  caused  a  writ  of 
fieri  fobdcts  to  be  issued  thereon,  under  which  the  sheriff  seized,  as 
property  of  defendant,  the  schooner  Matilda. 

On  the  twelfth  December,  186G,  William  Schroedor,  third  opponent, 
enjomed  the  sale,  claiming  to  be  tlie  sole  owner  of  the  schooner  by 
purchase  from  the  defendant  in  March,  1866. 

The  plaintiff,  in  answer  to  the  opposition,  alleged  that  the  sale  from 
Windhorst  to  Schroeder,  if  any  there  was,  was  simulated. 

Upon  the  trial  of  this  issue,  the  third  opponent  established  the  reality 
of  the  sale  to  the  satisfaction  of  the  Judge  a  quo,  and  the  opposition 
was  Budntained  and  the  injunction  x>«rpetuated.  No  objection  was 
flude  to  the  testimony  adduced  by  the  opponent,  and  it  seems  to  sus- 
tain the  judgment ;  and,  in  a  case  like  this,  the  opinion  of  the  Judge 
before  whom  the  cause  was  tried  is  entitled  to  great  weight.  6  La.  31; 
10A.92;  561;  14  A.  224. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  from  irhieh 
the  plaintiff  has  appealed  be  affirmed  with  costs. 

Seheaxing  refused. 


No.  4455.— -Succession  of  Joseph  H.  Johksox. 

j  21  im 

In  koBQlogaling  a  tableau  of  dirtrlbution  the  Judge  can  only  order  tha  ezeoutor  to  diatribnta     |  50  6M 
fbeflmda  in  hia  bands.    He  cannot  order  him  to  paj  a  partionlar  tand  to  a  eiadHor  wbioh 
hi  bae  prerlooaly  ordered  to  be  paid  to  another. 

The  Mueolor  cannot  be  pnniahed  tor  contemptk  in  not  paying  a  partlcolir  fttnd,  whan  be  baa 
piid  that  ftind  to  another  creditor  under  the  order  of  the  6onrt 

APPEAL  from  the  Second  District  Court  of  New  Orleans.    Thomas^ 
J.    Hlmore  dt  King,  for  appellant.    Bomor  d  Benedict,  for  appellee. 
Wyxt,  J.    This  appeal  is  taken  by  Charles  £.  Alter,  a  mortgage 
creditor  of  the  succession  of  Joseph  H.  Johnson,  from  a  judgment  on  a 
rule  ordering  the  dative  exeputor  to  pay  over  to  him  certain  funds  in 
hto  hands. 

88 
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HueoeMloii  of  Jom^  H.  4€iiamem, 

This  rale  was  taken  on  the  executor,  Crane,  to  show  cause  ir  hj  he 
ahould  not  be  imprisoned  for  contempt  for  not  paying  over  the  funds 
he  was  ordered  to  pay  to  said  Alter  by  the  last  tableau  homologated. 

On  tlie  trial,  the  rule  was  made  absolutCi  and  the  executor  was  re- 
quired within  three  days  to  pay  to  Alter  the  balance  of  the  fiinds  on 
handy  say  $674  28,  less  the  costs  due  the  clerk,  which  was  accordingly 
done. 

Alter  contends  that  the  executor  was  required  to  pay  him  a  larger 
sum,  to  wit:  911,000,  by  the  judgment  homologating  the  tableau ;  and 
that  the  Judge  a  quo  erred  in  determining  the  rule,  by  not  requiring 
the  executor  to  pay  him  the  full  amount  mentioned  in  the  tableau. 

It  appears  that  the  $11,000  mentioned  in  the  tableau  was  derived 
from  the  sale  of  the  property  styled  the  *'  batture  property,*'  which 
was  purchased  by  W.  H.  Aymar ;  that  his  titles  were  subsequently 
decreed  to  be  null,  and  he  then  took  a  rule  on  the  executor  requiring 
him  to  refund  the  $11,000  which  he  had  paid  for  the  property.  The 
executor  answered  that  he  only  had  on  hand  of  that  sum  $8804,  and 
the  Court  ordered  him  to  refund  that  amount,  reserving  the  rights  of 
Aymar  to  the  balance  out  of  any  funds  that  might  afterwards  come  into 
the  succession.  We. think  the  District  Judge  disposed  of  the  rule  for 
contempt  properly.  The  executor  had  paid  over  all  the  funds  in  his 
hands  except  the  $674  28,  and  this  fund  he  has  since  paid  in  obedienee 
to  the  rule* 

The  record  shows  that  the  appellant,  Charles  £.  Alter,  has  received 

every  dollar  due  him  out  of  the  funds  in  the  hands  of  the  executor. 

He  had  no  claims  upon  the  $8804  returned  to  Aymar  by  order  of  the 

Court     That  fund  remained  in  the  executor's  hands  from  the  sale  of 

the  '*  batture  property"  which  was  annulled,  and  was  very  properly 
returned  to  its  owner. 

It  would  have  been  strange  for  the  District  Judge  to  have  punished 
the  executor  for  contempt  because,  in  obedience  to  the  order  of  Court 
he  refunded  the  money  to  Aymar. 

We  do  not  perceive  the  force  of  Appellant's  position,  that  the.de  jl.^  on 
on  the  rule  had  the  effect  of  changing  his  original  judgment.  \Vu 
think  his  original  judgment  against  the  succession  remsins  undisturbed. 

In  homologating  the  tableau,  the  Court  could  only  order  the  executor 
to  distribute  the  funds  in  his  hands.  It  could  not  order  him  to  pay  to 
Alter  the  $8804  which  had  been  previously  paid  to  Aymar  by  order  of 
the  Court. 

The  Judge  could  not  compel  the  executor  to  redistribute  a  fund 
which  he  had  previously  distributed  undei^  the  order  of  the  Court 

It  is  therefore  ordered  that  the  judgment  of  the  Court  below  be 
^rmed  with  ooets. 
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^ .     _  '  .  -  ^  '        '  _  _        _ 

Ko.  2Jb99.— ^Geobob  SiTiBFr  v.  P.  S.  Nuqent  et  al. 

When  fhie  ewtiilcato  of  Um  elsrk  of  tho  l>iMrlet  Cooit  thowi  that  the  tnnteiipt  li  isoomploU 
nd  not  nMli  m  vfll  ^iiabl*  fjbib  appoOatt  eonrl  to  lamlnft  tho  «tto  on  itt  morlti»  Um 

APPEAL  from  the  Fifth  District  Court  of  New  OrleaDs,  L^aumont^  J. 
JPranl;  Siiyne$  and  T.  J!.  Bardeite,  for  plaintiff  and  appellant, 
C.  BoteUvs  dk  Alfred  BhiUpi,  fOr  defendants  and  appellees. 

Hows,  J,  lite  appellees  move  to  dismiss  this  appeal  on  the  ground 
that  the  record  does  not  contain  as  the  law  requires  a  full  transcript  of 
an  Ihe  documei^  filed,  evidence  adduced,  and  proceedings  had  in  the 
court  below.    C.  P.  art.  585. 

The  certificate  of  the  clerk  of  the  Fifth  District  Court  is  as  follows : 

''That  the  foregoilig  one  hundred  and  six  pages  with  the  record  of 
the  case  of  Mary  A.  Kugent  v.  Jotham  Potter  et  aU.,  appealed  from  the 
late  Fifth  District  Court  of  New  Orleans,  and  now  of  record  in  the 
Supreme  Court  of  Louisiana,  being  No*  1750  of  the  docket  of  said 
Supreme  Court,  do  contain  a  true,  correct  and  complete  transcript  of 
all  the  documents  filed  and  all  the  evidence  adduced,  and  of  all  the 
proceedings  had  in  the  suit  of  George  Ruleff  v.  P.  S.  Nugent,"  etc.,  etc. 

It  is  plain  firom  this  certificate  that  this  record  does  not  contain  all 
that  is  necessary  to  enable  us  to  examine  the  case  upon  its  merits. 
The  record  can  only  be  complete  by  adding  to  it  some  other  record. 
From  the  answer  to  the  motion,  w«  infer  that  the  portion  absent  from 
the  record  before  us  and  contained  in  another  record  consists  of  sundry 
docnments.  It  results  that  certain  documents  used  at  the  trial  of  this 
ease  axe  not  in  the  triinsciipt,  and  Hiere  is  no  consent  under  which  we 
can  refer  to  them  as  contained  in  some  other  record.  The  appellants 
refer  us  to  the  cases  of  Bell  v.  Williams,  10  L.  p.  514,  and  Bouguille  v. 
D^d6,  9  An.  293.  The  former  does  not  seem  to  be  in  point,  and  the 
latter  is  a  precedent  for  the  yiews  we  have  expressed,  for  in  the  case 
before  ua  there  is  no  consent  of  parties. 

The  api^ellants  went  to  trial  upon  the  merits  without  taking  any 
steps  to  correct  the  transcript. 

It  is  therelinre  ordered  that  the  appeal  herein  be  dismissed  with  costs. 

Behearing  refused. 


ssr 


No.  1513.^0.  A.  S^HNSXPEAU  &  Co.  i^.  W.  T.  PENNnraroK  &  Gliddsv^ 

owners  of  Schooner  Gipsey.  - 

Ttel!uloriioii^40ttvtfrof  joodi,ih47V«dutitlbta]iovii  befor«th«  owiMiroribippercMif^ 
r  fhdr  tilff*  ft«va  the  flpRtor. 


APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellawes,  J. 
tfeorge  L.  Brigkiy  for  plaintiffs,  Saoe,  Fost^  dk  JE.  T.  Merrieky  for 
defendants,  Sameier  4t  JfiMvMrd,  for  intervenors  and  appellants. 


900  .  SUPREME  COURt  OF  LOUISIANA, 

O.  ▲.  8«lm«ldaMi  4  Oo.  T.  W.  T.  Pwmingtoa  k  Olidden,  ownan  of  SehooiMr  OipMj. 

Taliaferro,  J.  The  plamtiifs  claim  from  the  defendants,  master 
and  owners  of  the  schooner  Gipsey,  (1718  72  for  supplies  famished 
and  advances  made  to  Pennington  St,  Glidden  and  the  schooner,  for 
which  they  claim  a  lien  and  privilege  on  the  schooner  and  the  prop- 
erty attached.  The  defendants  being  absentees,  the  plaintifft  took  out 
an  attachment  under  which  the  vessel  was  seized,  and  by  a  subsequent 
order  of  court  sold.  The  proceeds  of  sale,  amounting  to  $5000,  were 
held  subject  to  legal  distribution.  Ashby,  a  creditor  claiming  priority 
of  lien  and  privilege  over  the  attaching  creditors,  came  in  by  third  op- 
position, praying  to  be  paid  his  debt  of  $311  52  with  privilege. 

F.  X.  Barbot,  also  a  third  opponent,  claimed  to  be  a  creditor  for  $3750 
with  superior  lien  to  that  claimed  by  the  plaintiff.  The  judge  a  qno 
rcyected  the  claim  of  Barbot  and  distributed  the  funds  among  the 
various  recognized  creditors,  of  whom  the  plaintiffs  and  the  opponent 
Ashby  were  the  principal,  and  directed  the  remainder  if  any  to  be  paid 
over  to  the  defendants. 

From  that  decree  the  opponent  Barbot  appeals. 

The  contest  is  now  solely  between  the  defendants  and  Barbot.  This 
opponent  founds  his  claim  upon  a  bill  of  lading  which  recites  that  on 
the  Seventh  of  April,  1865,  twenty-five  barrels  of  Bourbon  whisky 
were  shipped  by  F.  X.  Barbot  on  the  schooner  Gipsey  then  at  Havana 
and  bound  for  Matamoros,  to  be  delivered  at  that  port  *'  unto  order  or  to 
assigns.*'  He  avers  that  the  whisky  was  never  delivered,  but  was  sold 
to  pay  the  debts  of  the  schooner.  An  invoice  dated  at  Havana,  Apzil 
6,  1865,  shows  that  the  twenty-five  barrels  of  whisky  were  shipped 
from  Havana  to  Matamoros  by  F.  X.  Barbot  for  joint  account  of  the 
owners  of  the  schooner  and  D.  M.  C.  Hughes,  and  consigned  to  order. 
To  the  same  purport  is  the  certificate  of  Barney  Pennington.  The  cer- 
tificate further  states  that  the  note  given  by  him  at  Havana  to  Hughes 
for  4700  more  or  less,  was  for  the  one-half  interest  in  the  shipment, 
and  at  the  date  of  the  certificate,  October,  1865,  was  still  unpaid. 
Hughes'  receipt  for  this  note  appears,  showing  that  he  had  sold  to  Pen- 
nington a  half  interest  in  the  adventure  for  $745  45.  The  receipt  is 
dated  April  8, 1865.  This  comprises  the  sum  of  the  evidence  taken  on 
the  trial  of  the  opposition  of  Barbot  and  we  do  not  see  that  his  case  is 
made  out  by  it.  He  does  not  allege  that  he  was  the  owner  of  the 
whisky,  or  that  he  had  shipped  it  to  his  own  order.  The  bill  of  lading 
in  connexion  with  the  invoice,  does  not  we  think  establish  the  owner- 
ship to  have  been  in  him.  Appended  to  the  certificate  of  Pennington, 
as  appears  in  the  record,  is  an  assignment  by  Hughes  to  Barbot  *'of  the 
due  bill  annexed."  This  transfer  is  dated  Havana,  July  3, 1867,  and 
doubtless  refers  to  the  due  bill  given  to  Hughes  by  Pennington  for  the 
half  interest  sold  to  him  in  April,  1865.  This  operation  shows  nothing 
establishing  ownership  in  Barbot  of  tha  shipment  of  whisky  by  the 
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acbiMiier,  nor  does  he  show,  as  he  alleges  non-delivery  of  the  goods 
shipped.    See  11  An.  p.  320. 

The  appellees  pray  for  damages  in  this  case  for  a  frivolous  appeal; 
bat  we  hardly  think  the  case  woald  fully  warrant  it. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  Disti'ict  Court  be  affirmed  with  costs  in  both  courts. 


No.  1477. — ^H.   G.  HoDGsoK  v.  City  op  New  Orleaks. 

Ibe  dij  ordixMnc*  of  the  dtj  of  Now  Orleuu  for  the  year  1846,  which  declAree  that  **  every 
kMper  of  a  warehoiue  where  prodtioe,  goods,  wares  or  merchandise  are  reoefTed  on 
sloqife,  one  kamdred  doUartfvr  taeh  and  every  toarehouec"  was  intended  to  Impoee  a  Ueenm  ia» 
of  one  tamdred  dollars  upon  the  particolar  oalling  or  business  of  keeping  a  warehonaeb  and 
not  a  tax  upon  the  warehOQse  itself. 

Sadia  tax  is  uniform  upon  all  persons  engaged  in  that  kind  of  business. 

APPEAL  from  the  Third  District  Court  of  Now  Orleans.  Fellotves, 
J.  Zaeey  db  Butler,  for  plaintiff  and  appellant.  H.  D.  Ogden,  for 
defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff  complaining  of  the  unconsdtutionality 
sod  excessive  character  of  the  forty-second  section  of  the  city  ordi- 
nance approved  December  16,  1865,  entitled  '*  An  act  to  establish  a 
nniform  rate  of  taxes  and  licenses  on  professions,  callings  and  other 
busineea,  and  on  carriages,  hacks,  drays  and  other  vehicles,  for  the  year 
1866,*'  took  out  an  injunction  to  prohibit  the  city  from  collecting  from 
him  one  hundred  dollars,  tlie  sum  assessed  to  every  keeper  of  a 
warehouse.  On  the  trial  of  the  ii^j unction  in  the  court  below,  it  was 
dissolved,  and  the  plaintiff  appeals. 

The  objection  is  that  the  tax  is  not  laid  upon  an  entire  class,  calling 
or  pursuit  as  it  should  be,  so  as  to  be  uniform  upon  all  persons  en- 
l^aged  in  and  pursuing  as  a  business  or  calling  the  keeping  of  ware- 
houses. The  plaintiff  holds  that  it  is  the  wareliotise,  and  not  the  trade 
QT  oeeupalion  of  warehouse  keeping  that  is  taxed.  The  forty-second 
wction  of  the  ordinance  in  question  roads :  **  Every  keeper  of  a  ware- 
house where  produce,  goods,  wares  or  merchandise  are  received  on 
storage,  one  hundred  dollars  for  each  and  every  warehouse.*' 

When,  by  the  terms  of  a  law  or  ordinance  imposing  a  tax,  it  clearly 
embraces  all  who  are  engaged  in  the  particular  %  business  or  calling 
taxed,  we  are  unable  to  see  why  it  does  not  fulfill  the  constitutional 
provision  requiring  taxation  to  be  equal  and  uniform.  The  forty-sec- 
ond section  of  the  city  ordinance  just  quoted  does  not  declare  that  all 
who  are  engaged  in  the  business  or  calling  of  warehouse  keeping  shall 
pay  a  hundred  dollars  for  each  and  every  warehouse  ;  but  it  does  sub- 
stanllally  declare  the  same  thing  in  substance,  if  not  in  direct  terms, 
when  it  announces  that  every  keeper  of  a  warehouse  where  produce, 
goods,  waxes  or  merchandise  are  received  on  storage,  shall  pay  one 
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hundred  doHars  fat  each  and  every  warehouse.  The  case  of  A«  W. 
Meriam  v.  the  city  of  New  Orleans,  14  An.  p.  318,  presented  a  case  simi- 
lar in  every  essential  point  to  the  one  now  before  us.  In  that  case  the 
objection  was  to  the  city  ordinance  which  declared  that  ''every  keeper 
of  a  billiard  table,  the  whole  tax  being  levied  upon  each  and  every 
billiard  table  shall  pay  sixty  dollars."  The  same  ground  of  unconsti- 
tutionality for  want  of  uniformity  and  failure  to  specify  the  trade  or 
business  was  taken  as  in  the  present  case.  Judgment  was  rendered 
against  the  plaintiff,  and  the  court  said:  ''Notwithstanding  the  lan- 
guage of  the  thirty-fourth  section  of  the  ordinance  in  question  declares 
tliat  a  tax  of  sixty  dollars  shall  be  assessed  and  collected  from  every 
keeper  of  a  billiard  table,  the  whole'  tax  being  levied  upon  each  and 
every  billiard  table,  we  have  no  doubt  that  the  intention  of  the  Ck>m- 
mon  Council  was  to  impose  a  license  tax  upon  the  particular  calling  or 
business  of  keeping  a  billiard  table,  and  not  a  property  tax  upon  the 
table  itself.^ 

The  plaintiff  refers  to  the  case  of  the  Police  Jury  of  the  pariedi  of 
Orleans,  right  bank,  t^.  Pierre  Nougues,  11  An.  740.  We  do  not  think 
it  sustains  him.  The  tax  resisted  in  that  case  imposed  an  assessment 
upon  each  and  every  person  keeping  a  dairy  within  certain  limits 
specified  in  the  ordinance,  of  $2  annually  for  eacl;  and  every  cow* 
Here  there  was  the  lack  of  equality  and  uniformity,  for  as  the  court  re- 
marked, "  the  ordinance,  while  professing  to  tax  the  occupation  really 
imposes  a  tax  upon  cows  kept  by  dairymen  within  certain  limits.  The 
tax  is  not  on  all  cows  within  the  jurisdiction  of  the  Police  Jury,  but 
upon  the  cows  kept  by  certain  individuals,  whilst  other  individuals 
may  keep  cows  without  taxation.'' 

Evidence  was  introduced  on  the  part  of  the  plaintiff  going  to  show 
that  there  were  persons  who  kept  private  warehouses  and  received  pay- 
ment for  storage,  without  being  required  to  pay  the  license  tax,  and 
others  who  kept  warehouses  for  the  reception  of  articles  brought  to 
them  for  repairs,  such  as  boilers,  machinery  of  various  kinds,  etc.,  and 
who  also  received  goods  in  their  warehouses  on  storage  alone,  and 
charged  and  collected  money  for  such  storage  without  paying  for  a 
license.  What  benefit  the  plaintiff  is  to  derive  from  this  testimony  we 
are  at  a  loss  to  conceive.  He  sets  himself  out  in  his  petition  as  keeper 
of  "  the  Mississippi  and  Western  Warehouses "  in  the  city  of  New 
Orleans. 

We  conclude  that  the  judgment  appealed  from  was  correctly  ren- 
dered. 

It  is  therefore  ordered,  a^udged  and  decreed  that  the  judgment  of 
the  Distxiet  Court  be  afiOnned,  with  costs  in  both  courts. 
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No.  1507.— Blakche  A.  Martin  v.  Tatlob  &  Pinckard. 

ZheSapteBo  Gouxt  will  er  cffieto  notioe  the  wuit  of  pvoptf  pwUei,  uid  dlmlM  tha  upptA 
vlttMUt  motioiL    19  Aa.  28$. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  ThSard^ 
J.  A.  Grima,  for  plaintifT  and  appellant.  A.  JV.  d:  H.  N,  Ogden, 
for  defendants  and  appellees. 

WrLTy  J.  This  appeal  was  taken  by  one  of  the  defendants,  William 
M.  Pinckard,  who  has  not  made  his  co-defendants  parties  thereto,  by 
eaosing  them  to  be  cited. 

It  appears  that  a  citation  issued  to  the  co-defendant,  Zalmon  Taylor, 
but  it  was  not  served  on  him  either  personally  or  at  his  domicile.  C. 
P.  187, 188, 189.  It  appear^  that  no  citation  ever  issued  for  D.  R.  Car- 
roll, warrantor,  who  was  a  party  to  the  judgment. 

Both  Taylor  and  Carroll  are  evidently  interested  in  maintaining  the 
Judgment  of  the  lower  court,  and  they  should  have  been  made  parties 
to  the  appeal.  3R.  438^  5  R.  224;  9  R.  256;  12  R.  180;  8  A.  367;  11 
A  674;  14  A.  315. 

Without  a  motion  to  dismiss,  we  will  notice  ex  officio  the  want  of 
proper  parties  to  the  appeaL  Tupery  v.  Lafitte  et  al.,  19  A.  296,  and 
the  authorities  there  dted. 

It  is  therefore  ordered  that  this  appeal  be  dismissed  at  appellant's 
eosta. 


No.  2055. — Stephen  Duncan  v.  John  N.  Helm. 

Am  BBBOded  petttton  ■nbttltpting  *  new  party  plaintiff  in  aUagattona  of  omMrahlp,  In  dSiaet 
ocnillci  wtth  the  original  petition,  will  not  be  allowed,  nor  wiU  an  amendment  be  allowed 
rtk0wi2i(  that  the  notes  aned  npon  were  transfwred  after  fott  wia  commenced  and  a  reoon- 
Tenttatal  demand  waa  filed. 


APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of 
Tensas.  Hottgh,  J.  Farrar  <&  £eeve$,  for  plaintiff  and  appellant. 
Aroni  dh  ColUer,  for  defendant  and  appellee. 

Howe,  J.  By  petition  filed  in  this  case  on  the  eighth  March,  1866, 
the  plaintiff,  alleging  himself  to  be  a  resident  and  citizen  of  Mississippi, 
daimed  to  recoTer  fixun  the  defendant,  also  of  Mississippi,  the  amount 
due  upoD  two  mortgage  notes,  and  asked  for  a  sale  of  the  property 
mortg^aged. 

One  note  fell  due  January  4, 1861 ,  and  is  credited  "witli  a  partial  pay- 
ment ;  the  other  fell  due  January  4, 1862.  Tney  are  dated  in  the  parish 
of  Tensas,  and  payable  in  New  Orleans^  they  are  the  sixth  and  seventh 
of  a  series  of  eight  notes,  amounting  in  all  to  $49,500 ;  and  are  secured 
by  a  mor^s^  upon  a  plantation  in  the  iMirish  oi  Tensas.  The  pUdntiff 
m  the  original  petition  claims,  net  as  tnmsferee,  but  aa  tha  original 
payee  of  the  notes  and  mortgagee  of  the  land. 
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The  defense  was  usury,  it  being  alleged  on  behalf  of  defendant  that 
the  consideration  of  the  notes  was  a  loan  by  plaintiff  to  defendant  of 
the  sum  of  f  90,000  at  the  rate  of  ten  per  cent,  per  annum ;  that  he  has 
paid  all  of  said  notes  in  fiill,  except  the  note  in  suit,  and  has  paid  on 
the  first  of  the  latter  the  sum  of  five  thousand  dollars ;  that  his  total 
payments  have  amounted  to  the  sum  of  $35,750,  or  $5,750  more  than 
the  plaintiff  is  entitled  by  law  to  recover.  He  claims  in  reconvention 
the  amount  he  thus  paid  in  excess  of  the  principal. 

On  the  twenty-third  September,  1867,  a  supplemental  petition  was 
filed  as  follows : 

'^  Your  petitioner,  Stephen  Duncan,  junior^  residing  in  Natchez,  Mis- 
sissippi, respectfully  represents  that,  through  error  of  his  undersigned 
counsel,  a  suit  was  filed  in  your  honorable  court  styled  Stephen  Dan- 
can  V.  John  N.  Helm,  and  numbered  twelve  hundred  and  seventy-two 
on  the  docket  of  said  court ;  that  said  error  consisted  in  using  '  Stephen 
Duncan's  name  as  the  plaintiff  and  petitioner,  instead  of  Stephen  Dau^ 
can,  junior f  in  said  suit;  that  said  Stephen  Duncan  if  deady  and  long 
before  his  death  transferred  and  delivered  the  notes  sued  upon  in  said 
suit,  number  twelve  hundred  and  seventy-two,  to  your  petitioner,  who 
was  the  bona  fide  holder  and  owner  of  said  two  notes  sued  on  as  afore- 
said ;  whereupon  petitioner  prays  leave  to  file  this  hi8  supplemental 
and  amended  petition,  that  it  be  duly  served,  and  that  he  have  judg- 
ment as  prayed  for  in  the  original  petition.'' 

It  appears  that  the  defendant  filed  an  <sxception  to  this  ''  amended 
petition,"  though  the  exception  itself  is  not  in  the  record.  It  also 
appears  that  some  evidence  was  taken  on  the  trial  of  this  exception, 
but  the  evidence  is  not  in  the  record.  There  seems  to  be  no  proof  of 
any  of  the  allegations  of  this  amended  petition,  except  of  the  death  ot 
Dr.  Stephen  Duncan,  and  this  event  took  place,  as  the  counsel  for 
plaintiff  informs  us,  in  January,  1867. 

The  case  was  aftertrards  tried,  and  judgment  rendered  against  the 
plaintiff,  rejecting  his  demand,  and  decreeing  that  the  defendant  re- 
cover from  the  plaintiff  judgment  in  reconvention  for  the  sum  of 
$2750. 

If  this  is  a  judgment  against  Dr.  Stephen  Duncan,  it  was  rendered 
against  a  party  deceased  and  unrepresented.  If  it  ia  a  jadgment 
against  S.  Duncan,  Jr.,  it  is  not  supported  either  by  the  pleadings  or 
the  evidence.  The  amended  petition,  so  oaUed,  we  are  of  opinion^ 
ought  to  have  no  effect  beyond  that  of  a  suggestion  of*  the  death 
of  the  original  plaintiff.  It  should  not  be  permitted  to  substitate 
a  new  party  plaintiff,  especially  on  allegations  of  ownership  in  direct 
conflict  with  the  original  petition,  or  if  the  amended  petition  is  ooa- 
strued  to  mean  that  the  notes  were  transferred  to  S.  Duncan,  Jr.,  after 
the  suit  was  commenced,  but  before  Dr.  Duncan's  death,  it  was  none 
the  less  irregular  after  the  filing  of  a  reoonventional  demand.  Jon^  Vm 
Jenkins,  9  Bob,  180. 
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Tha  case  must  be  remanded  that  the  legal  representatives  of  the 
deceased  phuntiff  may  be  made  parties.  It  is  unnecessary  to  pass  upon 
the  other  questions  in  the  case. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed,  and  the  cause  remanded  to  be  proceeded  with  aeeording 
to  law,  and  that  the  appeKee  pay  the  costs  of  the  appeal. 


No.  1533. — Charles  Seuzkksau  9.  B.  Salot  and  The  SRERirF. 

WkartllM  eoBiiderttton  of  a  promlatoiy  note,  ■ecored  by  •  mortgage  on  real  eetale,  la  ahown 
to  baCoofaderate  treaaniy  notea.  the  holder  cannot  enforca  the  mortgage  righta  agalnal  tha 
fiopeitj  mortgaged,  nor  recorer  on  the  note. 

APPEAL  froim  the  Sixth  District  Court  of  New  Orleans.    Vuplantier, 
J.    JS.  Filleulj  for  plaintilT  and  appellee.     C.  E,  Schmidif  for  de- 
feiidant«  and  api>ellant8. 

WtiT,  J.  The  defendants  have  appealed  from  a  jnd<:^ent  perpetua- 
ting an  {injunction  which  resti-ains  them  from  enforcing  their  mortgage 
on  the  property  of  the  plaintiff. 

The  grounds  for  the  injunction  are  tliAt  the  note  had  no  latrful  con- 
sideration, having  been  given  for  Confederate  money,  and  the  act  of 
mortgage  waa  illegal,  having  been  passed  by  a  notary  whose  only 
snthority  was  derived  from  the  rebellions  government,  and  who  states 
in  the  act  of  mortgage  that  it  was  passed  in  the  '^  second  year  of  the 
Independence  of  the  Confederate  States'^ — that  a  certified  copy  of  said 
set  was  not  sufficient  authentic  evidence  to  sustain  the  order  of  seizure 
and  sale. 

The  District  Judge  after  considering  the  evidence  came  to  the  con- 
cfankm  that  the  plaintiff  received  from  the  defendants  ^*  no  other  cur- 
mey  in  exchange  fbr  their  note  and  mortgage  than  the  treasonable 
ime  of  the  Confederate  States/'  and  therefore  perpetuated  the  i^juno- 
tkn. 

After  a  careful  examination  of  the  evidence  wo  have  arrived  at  the 
rtne  oonclnsion. 

The  testimony  of  the  witnesses  and  the  declaration  contained  in  the 
aet  of  aiortgage  are  sufficient  to  satisfy  us  that  the  transaction  was 
biaed  on  Confederate  treasury  notes. 

The  consideration  was  illegal  and  the  contract  cannot  be  enforced 
oier  tire  settled  jurisprudence  of  this  State.    20  A.  167. 

ft  m  tbffrefore  ordered  liiat  ihe  Judgment  appealed  from  be  affirmed 
via  costs. 
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•'.  No.  1487. — Culver,  Simonds  &  Co.  v.  H.  J.  Leovy  et  als. — B.  I>. 
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50  441 1  Hart,  surety  on  appeal  bond. 

Tke  rignlng  of  a  final  Judgment  by  the  Judge,  1>  a  Judicial  act,  which  can  only  bo  performed  In 

term  time.    Acts  of  1864,  M.  88. 
The  signature  of  the  Judge  placed  to  a  final  Judgment,  out  of  term  time,  will  have  uo  eflTcct. 

APPEAL  from  tlie  Sixth  Dlstiict  Court,  of  New  Orleans.    Ihtplan-- 
tier,  J.    Ji(ic€,  Foster  cC  E,  T.  Merrick,  for  plaintiffs  and  appellees. 
H.  Jn  Leovy  and  George  IV.  Christy,  for  defendants  and  appellants. 

Howell,  J.  This  is  an  appeal  from  a  judgnient  on  a  rule  against  the 
surety  on  an  appeal  bond,  rendered  on  twenty-seventh  June  and  signed 
on  twenty-second  July,  1867. 

A  rule  for  a  new  trial  was  taken  by  the  surety  on  the  twenty-ninth 
June,  and  fixed,  on  motion,  for  the  fouith  day  of  November  following. 
The  order  fixing  this  rule  was  rescinded  on  the  fifteenth  July,  and  the 
nile  fixed  for  trial  on  Monday,  twenty-second  Jul}^  notice  of  which 
was  given  to  tlie  surety,  who  on  tlie  day  fixed  opposed  the  trial  of  his 
rule  on  the  grounds  that  it  had  already  been  fixed  for  November ;  that 
such  a  rule  could  not  be  tried  in  vacation,  and  if  tried,  judgment  could 
not  be  signed  in  vacation.  These  objections  were  overruled,  the 
motion  for  a  new  tnal  was  dismissed  and  the  judgment  against  the 
surety  was  signed  on  the  same  day,  from  which  this  appeiil  was  taken 
on  the  thirtieth  July,  18G7. 

Conceding  that  it  was  within  the  discretion  of  the  judge  a  qvo  to 
rescind  his  order  fixing  the  rule  for  trial  on  fourth  November  anfd 
fix  and  try  it  in  vacjition  (upon  which  we  express  no  opinion),  we.tliiuk 
the  signing  of  definitive  judgments  is  a  judicial  act,  which  can  be  per- 
formed only  in  term  time.  It  is  the  completion,  the  perfecting  of  tlie 
judgment  and  renders  it  executory. 

The  act  No.  86,  of  1806,  expressly  provides  that  the  District  Courts 
in  New  Orleans  '*  shall  be  open  from  the  first  Monday  of  November  to 
the  fourth  day  of  July ;  and  for  criminal  and  probate  catiaes,  for  grant- 
ing interlocutory  orders  and  writs  of  arrest,  habeas  corpus,  ii\jiuic- 
tions,  sequestrations,  attachments,  mandamus  and  i^rovisional  selzareB, 
on  a  motion  to  gnash,  and  not  upon  their  merits,  they  shall  remain 
open  all  the  year  ]  also  for  the  purpose  of  trying  proceedings  instituted 
by  a  landlord  for  the  pos.session  of  leased  property  "  The  signing  of  a 
definitive  judgment,  which  gives  it  vitality,  is  not  granting  an  inter- 
locutory order,  and  upon  the  maxim  ^^  expressio  «mii«,  exdusio  alteriu9j^ 
we  must  infer  that  such  an  act  was  not  authorized  by  the  above  statute, 
Tlie  law  maker  has  been  careful  to  express  for  what  particular  pro- 
ceedings and  business  the  courts  shall  be  open  all  the  year,  and  the  act 
necessary  for  making  judgments  in  otlier  matters  final,  not  bein^ 
mentioned,  is  excluded. 

Counsel  for  plaintiffs  say,  so  soon  as  the  obstacle  to  the  judgment 
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becoming  final,  interpoBed  by  tlie  mle  for  a  new  trial,  was  remoTed  by 
the  oTermling  of  the  motion,  it  was  the  duty  of  tlie  judge  to  sign  the 
iadgment,  as  he  did.  This  is  so,  if  it  was  at  a  time  when  he  could  ox- 
ercfee  such  judicial  power. 

When  the  term  closed  on  the  third  day  of  July,  18G7,  the  sorety  knew 
that  the  judgment  against  him  had  not  become  final,  and  conscqaently 
that  it  could  not  regularly  become  so  until  the  next  term,  as  the  law 
had  not  authorized  the  exercise  of  the  necessary  judicial  function  in 
yacation. 

The  signing  of  the  judgment  at  the  time  was  a  nullity,  therefore  the 
judgment  is  not  final.    It  may  yet  be  legally  signed. 

It  is  therefore  ordered  that  the  appeal  be  dismissed. 


No.  1505.— C.  A.  Gatarre  v.  H.  T.  Hats,  Sheriff,  et  als.  iS  mr 

I  21    3071 
No  appeal  wlU  lie  from  a  Judgment  dinolving  an  injunction  where  the  amount  in  dispute  la    (115    4gg| 

not  above  fiye  hundred  dollara.    The  ttd  that  the  property  seized  exceeds  Uto  hundred 

dolUn  in  value  wiU  not  give  the  Supreme  Court  Jurisdiction  of  the  appeal  from  rach 

judgment. 

APPEAL  from  Third  District  Court  of  New  Orleans.  Fellowe$,  J. 
Itace,  Foster  &  E.  T.  Merrick,  for  plaintiff  and  appellant,  J5.  TF. 
Huntington^  for  defendants  and  appellees. 

Wtlt^  J.  Appellees  move  to  dismiss  this  appeal  because  tlie  court 
has  no  jurisdiction,  the  matter  in  dispute  not  exceeding  five  hundred 
dollars. 

Plaintiff  enjoins  a  judgment  against  him  as  security  on  two  iigunc- 
tion  bonds  for  twenty  per  cent,  on  the  two  executions  enjoined,  that  is 
to  say,  twenty  per  cent,  on  one  execution  for  one  thousand  dollars,  fifty 
dollars  attorney's  fees  and  costs,  and  twenty  x>cr  cent,  on  the  other 
execution  for  three  hundred  and  seven  dollars  and  sixty -two  cents, 
fifty  dollars  attorney's  fees  and  costs. 

The  matter  in  dispute  is  not  the  full  amount  of  the  two  executions ; 
it  is  tlie  amount  of  twenty  per  cent,  thereon,  attorney's  fees  and  costs, 
for  which  judgment  was  rendered  against  the  plaintiff— this  is  less  than 
^ye  htindred  dollars.  Appellant  contends  that  the  value  of  his  lot 
seized  to  satisfy  said  judgment  against  him  exceeds  five  hundred  dol- 
lars in  value,  and  therefore  this  court  has  jurisdiction  on  that  account. 
He  cites  the  decisions  in  12  R.  519;  6  R.  4,  and  1  A.  310,  to  support 
his  position  that  this  court  has  jurisdiction  where  the  value  of  the 
property  seized  exceeds  five  hundred  dollars,  although  the  judgment 
under  which  it  was  seized  is  below  that  amount. 

The  cases  he  has  cited  refer  to  the  opposition  and  ii\j  unction  of  third 
parties  who  claim  to  be  owners  of  the  thing  seized.  In  such  cases  the 
matter  in  dispute  is  not  the  judgment,  but  the  ownership  of  the  prop- 
ctty  seized.    In  this  case,  however,  the  property  of  the  plaintiff  was 
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ieiimL  by  tlie  »bfiriff  under  an  execution  ajpainBt  him ;  and  ib^ 
taon  iff  i^bont  the  yalidity  of  the  judgment,  and  not  the  omMniup  of 
the  pjn^Ety.    The  matter  in  dispute  is  thecefoie  belov  the  jnrii^- 
tion  of  this  court. 
It  ia  tlboirelbre  ordered  that  this  appeal  be  dismisuBd  at  app«Uant*a 
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No.  1538. — Louis  Tote  v.  Thomas  McMahon. 

Jo  mt  tctlonto  dunftges  for  iUnder,  the  bnzdaa  ftlta  on  Um  pIMBUff  of  >pui«lag|]Bi4lie  laa- 
gnage  complained  of  wim  used  by  the  defMidank,  and  irlih  malioiou  intent 

A  PPE  AL  from  the  Fourth  District  Court  of  New  Orleans.  TkomM^  J. 
xl.  Saucier  &  Michinard,  for  plaintiff  and  appellant,  C.  JS.  SehnUdty  for 
defendant  and  appellee.' 

Howe,  J.  This  is  an  action  of  slander,  the  plaintiff  alleging  that  he 
is  a  ''  British  subject  of  pure  white,  or  Caucassian  blood,"  and  that  the 
defendant  has  injured  him  to  the  extent  of  fLve  thousand  dollars  by 
st9^g  publicly  at  a  meeting  of  the  Hackmen's  BanjSFokmt  Assoeiation 
that  he,  plaintiff,  **was  a  colored  man,  meaning  thereby  a  perscm  of 
African  origin,''  and  thus  causing  him  to  be  ''disgracefully  expelled 
from  the  association."  The  usual  allegations  of  malice  and  damage 
are  made  in  the  petition. 

The  defendant,  after  pleading  the  general  issue,  specially  avers  that 
At  a  preliminary  meeting,  held  for  the  purpose  of  organizing  the  asso- 
ciation, he  was  urged  by  several  persons  present  to  call  the  iittention 
of  the  meeting  to  the  fact  that  the  plaintiff  was  supposed  by  Jnaoy  to 
be  a  nvin  of  color,  and  that  some  eight  years  previous  he  had  appliad 
iby*  admission  to  the  then  Hackmen's  Association,  2).nd  had  been  r^Qjected 
for  this  reason.  That  *'  to  save  complaint'*  defendant  '*  desired  it  to  be 
put  to  the  meeting  whether  tliey  were  satisfied  to  have  the  plaintiff  in 
tlie  association/'  and  the  meeting  determined  to  refund  the  plaintiff  the 
dollar  he  had  paid  on  giving  in  his  name,  and  to  strike  the  nao^  irom 
the  list  of  those  who  desired  to  become  members.  He  pleads  that  thaae 
statements  were  true,  and  were  not  uttered  with  any  malice. 

There  was  judgment  for  defendant,  and  plaintiff  has  apxiealed. 

The  voluminous  record  establishes  the  fact  clearly  enough  that  the 
plaintiff  is  a  white  man ;  but  it  does  not  seem  to  prove  coQclusively 
that  the  defendant  uttered  the  language  complained  of  and  with  the 
intent  charged.  We  presume  the  District  Judge  wks  satisfied  tibttt  the 
answer  of  the  defendant  was  substantially  coirect,  and  we  perceive  no 
reason  for  reversing  his  decision.  It  does  not  appear  that  the  platMbiff 
ev^r  belonged  to  the  association  from  which  he  ali^^  he  was  espied, 
but  merely  that  his  application  was  rejected,  and  thui  fact  may  have 
h|Mi  its  influence. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
fh>m  be  affirmed  with  costs. 
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No.  1936. — E.  E.  Diamond  v.  G.  L.  Cain. 


omteion  tn  the  ConaUtntion  uf  1808  of  article  133  of  the  Conatltatton  of  18M,  left  the 
«ikala  aobjeot  of  the  corporation  of  the  city  of  New  Orleaua  and  ita  pcdiee  regalatlona 
under  the  power  and  diecretion  of  the  Leglalatare. 

Act  Na  1,  approved  July  9, 1868,  creating  a  Board  of  Police  Commiaaioners  for  the  City  gf  Hew 
Orkaaa  and  glTlng  tbem  ftill  power  to  remote  and  aitpoint  the  police  foroe,  and  repealing 
•11  dhar  «cti  awl  parta  of  aola  lu  oonfliot  with  its  proviidone,  dlveated  tha  Majot  at  the 
«tty  9f  Hew  Qrlmni  of  all  authority  to  appoint  a  chief  or  other  polloeman.  Artiolaa  119 
fp^  «l  of  tM  Oonatttation  of  1868  were  not  violated  in  tho  paaaage  of  thia  act.  (See  Mia 
Jkn.  74«9d  U»  of  18a^  and  Noa.  dO  and  93  of  18«J,) 

W^aivolutBeot  of  a  chief  of  police  by  the  &Uyor  of  the  city  of  New  Orleana  after  the  paaaage 
of  act  No.  1,  approved  on  the  ninth  of  July,  1868,  was  without  any  legal  foroo  or  eflbct,  aod 
aodi  oflMser  ao  appointed  had,  by  virtue  of  his  appointment,  no  intoreat  in  the  oflloe  of 
chief  of  police,  nor  In  the  ofBce  of  euperlntcndent  of  metropolitan  police  created  by  act 
Now  74,  approved  September  lA,  1868  Having  no  intereat  in  the  office,  he  waa  not  entitled 
tu  the  writ  of  quo  warmnto  nor  injunction. 

A  APPEAL  from  the  Sixth  District  Conrt,  parish  of  Orleans.     Cooley, 
J.    JLc-avyy  R*  N,  Ogden  aud  Alfred  Philips,  for  plaintiff  and  appel- 
J.  IJawkiM  and  E.  Filleuly  for  defendant  and  appellant. 

ASGCMENT  FOB  DEPENDANT  AND  APPELLANT. 

L  Tke  rekUor  ia  not  entitled  to  a  writ  of  quo  warranto^ 
A  quo  iiBarranto  is  only  fssufid  for  the  decision  of  dilutes  between 
relation  to  the  offices  in  corporations  as  when  a  person  naurps 
eiiavaolier  of  a  Biayor  of  a  city,  or  such  like.    With  regard  to  offlces 
of  a  fNiblic  nature,  that  is,  whicJi  are  conferred  in  the  name  of  the 
by  the  Governor,  with  or  witliout  the  consent  of  the  Senate,  tho 
OS  of  tbem  are  prevented  and  pnnished  in  the  manner  dkected 
h^'  tha  Penal  Code.    8ee  C.  P.,  article  ms. 

Axticlfi  86^  C.  P.,  provides,  that  a  mandate  to  prevent  the  uamrpfttion 
of  an  office,  in  a  city  or  other  cori)oration,  may  be  obtained  by  any 
pcanani  applying  for  it. 

Ab^  article  870  provides,  that  the  court,  after  having  declared  the 
insty  not  qoaMed,  shall  direct  the  corporation  to  proceed  to  a  new 
appointment.  * 

ItL  is  eiear  on  the  face  of  tlie  pleadings,  that  these  artieles,  which  are 
tliB  osdy  text  opon  the  authority  of  which  a  quo  warranto  can  issue,  do 
not  afiply  to  Gteor^e  L.  Coin.  (See  the  case  of  Terry  v.  StaufEeri  17 
A.  &>  dti,  wiiere  the  quo  warranto  waa  denied,  under  similar  circnm- 

Coin  is  not  a  corporation  officer ;  ho  is .  appointed  by  the  Board  of 
M eftmpoliiiui  Pi^ee  CommiAsiouers,  who  are  appointoa  by  the  Gov- 
anMT.    (^e  act  74, 1868,  and  article  ms  C.  P.) 

lieiag  a  sabordinate  officer  of  a  State  department,  his  commiasion 
partakes  of  the  nature  of  the  commission  of  his  superior  officers,  ac- 
launlnig  to  the  rule :  Subrogatnm  napit  naturam  ejus  cui  suhrogatwr*  See 
Lesueon,  verbo  oubrof^andus.)  This  is  self-evident,  and  re- 
BO  fartlier argument.  Tlie  counsel  might  well  stop  here,  aAd  this 
voald  be  euoogh  to  dismiss  tlie  whole  proceeding.  But  as  the  pnblio 
is  interested  in  this  case,  it  is  good  that  the  case  of  the  commonwealth 
AtnM  Iw  wdl,  foUy  and  zealously  examined  and  defended,  as  remarks 
CiiMTii  Bill  in  a  quo  warranto  case,  the  petition  must  be  in  the  name 
of  the  State,  l>ecauBe  tlie  State  is  the  party  tliat  has  the  chief  interest 
aud  aiiiiost  the  sole  iuterent  that  the  franchises  should  not  be  abused 
«ir  oaorped^  We  look  in  vain  in  the  record,  and  to  the  title  of  the  suit, 
io  see  tiite  uawe  <if  tlie  people  or  State  of  Louisiana  as  plaintiff  in  this 
if  and  we  see  that  the  proceedings  are  conducted  in  the.  private  name 
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of  the  plaintiff;  a  ridiculons  usurpation  of  the  richts  of  the  State ;  nor 
is  the  plaintiff  to  be  listened  to,  inrhen  he  pretends  to  have  acted  under 
the  two  acts  of  the  Legislature  of  1868;  providing  a  remedy  af^ainst 
usurpation  and  intrusion  into  a  public  office,  etc.  (Act«  No.  58  and 
156J 

Because  his  petitions  do  not  contain  a  single  word  or  allegation  to 
that  effect,  nor  did  he  claim  to  be  interested  in  the  office  of  Superin- 
tendent of  the  Metropolitan  Police,  nor  did  he  allege  that  Cain  usurped 
the  said  office ;  and  moreover,  the  reading  of  those  two  acts  shows 
so  clearly  that  such  an  action  cannot  be  instituted  without  the  concur* 
rence  of  the  Attorney  General,  the  plaintiff  can  take  nothing  by  his 
equivocation,  all  doubts  in  such  a  case  bein^  interpreted  against  him 
who,  having  the  opportunity  of  explaining  himself,  has  been  the  cause 
of  the  obscurity  found  in  the  pleadings. 

The  plaintiff  has  prayed  for  a  writ  of  qw)  warranto,  and  to  that  prayer 
his  petition  must  be  limited. 

The  nature  and  rules  which  govern  the  proceedings  in  quo  warranto 
are  so  anomalous,  and  so  different  from  all  the  other  rules  of  practice, 
that  it  is  impossible  to  cumulate  quo  warranto  with  other  remedies  and 
pleadings  in  the  same  suit;  the  judgment  to  be  rendered  in  such  a  snit 
IS  dictated  by  law,  and  is  only  intended  to  remedy  one  wrong.  The 
pleadings  are  anomalous  in  this — ^that  the  king  or  State  has  nothing  to 
prove,  and  the  onus  prohandi  and  justification  is  thrown  upon  the  de- 
fendant, and  if  he  fails  in  his  justification,  jud^ent  must  go  for  the 
king  or  State.  These  proceedings  are  also  considered  in  the  light  of  a 
criminal  action.  We  repeat  that  the  peculiar  rules  which  govern  qmo 
warranto  are  repugnant  to  the  other  rules  of  practice,  and  other  mat- 
ters cannot  be  heard  upon  the  trial  of  such  issues.  See  Bouvier's 
Dictionary,  Angel  and  Ames,  Kent's  Commentary,  and  all  the  authors. 

Should,  however,  the  plaintiff  be  entitled  to  a  writ  of  quo  warranto, 
the  defendant,  by  showing  his  warrant  of  appointment,  and  the  law 
creating  the  board  of  metropolitan  police,  has  fully  complied  with  the 
law,  and  he  would  be  entitled  to  a  judgment. 

II.  That  by  divers  acts  of  the  Legislature,  the  office  of  chief  of  police 
of  New  Orleans  has  been  abolished  and  no  longer  exists ;  that  the  Mayor 
of  New  Orleans  has  no  authority  to  apXK>int  any  officers  or  members  of 
the  police  of  New  Orleans. 

The  respondent  avers  that  there  is  no  such  office  as  that  of  chief  of 
police  of  New  Orleans ;  he  holds  the  negative.  The  burden  of  proof 
is  on  the  party  affirming  that  such  an  office  exists  to  prove  its  existence. 

In  an  action  in  the  nature  of  a  quo  warranto,  the  question  may  be 
raised  whether  there  is  such  an  office  as  the  defendant  or  plaintiff  has 
assumed  to  fill;  tiie  object  of  the  Code  of  Practice  relative  to  such 
actions  is  to  provide  a  speedy  and  effective  mode  of  determining  the 
rights  of  individuals  to  discharge  the  duties  of  an  office ;  necessarily 
involves  the  determination  of  the  existence  of  the  particular  office. 
See  24  New  York.  Reports,  p.  86. 

The  article  133  of  the  Constitution  of  1864,  ^ve  to  the  Mayor  of  the 
city  of  New  Orleans  the  power  to  select  the  pobce  of  the  city ;  the  mem- 
bers of  the  police  force  were  to  hold  their  office  during  good  behavior, 
removable  only  for  cause  by  a  police  commission  composed  of  five 
citizens  appointed  by  the  Governor. 

The  act  No.  14,  session  acts  of  1866,  entitled  an  act  ''to  organize 
the  police  of  the  city  of  New  Orleans,  and  to  create  a  police  board 
therein,"  was  enacted  tmder  the  Constitution  of  1864.  Tne  Constita- 
tion  of  1868  did  not  retain  the  article  133  of  the  Constitution  of  1864, 
and  therefore  left  the  organization  of  the  police  force  in  New  Orleans 
as  a  proper  subject  of  legislation  for  a  subsequent  Legislature. 

On  the  ninth  July,  1868,  the  Legislature  passed  an  act  which  divested 
the  Mayor  of  New  Orleans  of  the  power  of  appointing  or  selecting  the 
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polioemen  of  New  Orleans  and  vested  the  appointment  and  adminis- 
trmtion  of  the  police  of  New  Orleans  in  a  board  composed  of  five  police 
commissioners ;  that  law  repealed  all  laws  or  parts  of  laws  inconsistent 
with  it,  and  took  effect  fiom  its  passnji:e.     (See  acts  of  1868,^act  No.  1.) 

On  the  fourteenth  September.  IdGd,  the  Le^i^iHlatiire  passed  the  act 
entitled  ^'an  act  to  establish  a  metropolitan  iM>)icc,  and  to'  provide  for 
the  government  thereof.'*  (See  act  No.  74,  18138.) 
^  Tins  act  gives  the  exclusive  an4 absolute  control  of  the  police  of  the 
eity  of  New  Orleans,  made  apart  of  the  metropolitan  police  district,  to 
the  board  of  *' Metropolitan  Police."    (8eu  section  2  of  said  act.) 

On  the  seventh  October,  1868,  the  LegiHlaturc  re-atlinued  the  act  No. 
ly  creating  the  Beard  ot  Police  Commissioners  by  fixing  their  salary 
and  allowing  them  tlieir  pay,  from  the  day  of  their  creation  to  the  day 
they  were  superseded  by  the  MetroiM)litau  Police  act.  (See  act  No. 
145,  session  1868). 

On  the  nineteenth  August,  1868,  the  Legislature  passed  an  act  enti- 
tled ''  an  act  to  determine  the  mode  of  filling  viicancies  for  which  pro- 
vision is  not  made  in  the  Constitutiou."  Tlie  first  section  of  this  act 
provid^i  that  when  a  vacancy  occurs  in  any  office,  Slate,  parish  or  tnu- 
nieipalj  the  vacancy  shall  be  filled  by  the  Governor.  (See  act  No.  27, 
186b.) 

It  will  be  seen  that  the  Mayor  of  New  Orleans  on  the  twenty-eighth 
October,  1868,  when  it  is  alleged  that  he  appointed  Robert  £.  Diamond 
ehic^  of  iiolice  of  New  Orleans,  violated  on  that  day  four  acts  of  the 
Legislature,  to  wit:  Acts  No.  1,  27,  74  and  145,  and  that  his  appoint- 
ment in  opposition  to  the  statutes  of  Louisiana,  was  nothing  but  a 
ridiculous  and  absurd  act  of  folly,  as  well  as  an  act  of  rebellion  against 
the  L«egislature  ot  Louisiana. 

This  commission  gives  no  right  to  Diamond ;  any  assertion  of  any 
ri^it  under  such  a  commission  cannot  for  one  moment  be  listened  to 
by  &  tribunal  whose  first  duty  is  to  cause  the  laws  to  be  observed  and 
obeyed. 

The  Mayor  acted  in  contravention  of  law.  Article  12  C.  C.  says, 
whatever  i$  done  in  contravention  of  aprohibitortf  law  is  void, 

Wliat  a  strange  spectacle  tliis  case  presents !  Those  who  should  be 
defendants  and  praying  for  tlie  mercy  of  the  court,  present  themselves 
befoTe  the  courts  with  a  threatening  and  defiant  attitude.  The  plain- 
tiify  IL  £.  Diamond,  then  has  no  standing  in  court.  He  has  made  the 
plea  that  the  metropolitan  police  act  is  unconstitutional,  because  it 
violates  articles  94,  117  and  118  of  the  Constitution. 

Courts  of  justice  do  not  sit  to  examine  abstract  questions  of  law  and 
to  giYe  their  opinion  about  questions  which,  without  any  interest,  any 
niiSignant  parties  may  propound  to  them.  Courts  of  justice  are  estab- 
lished for  the  purpose  of  settling  serious  disputes  which  may  arise  be- 
tween citizens  in  regard  to  the  rights  of  person  and  property.  The  organ- 
ization and  government  of  the  police  of  the  city  of  New  Orleans  were 
entrusted  to  the  municipal  corporation,  created  by  the  Legislature  un- 
der the  name  of  the  city  of  New  Orleans.  In  the  course  of  time  the 
Leipalatiire  thought  proper  to  divest  the  corporation  of  the  police  power 
and  to  vest  it  in  another  body;  this  measure  is  purely  political  and 
adminiatrative,  and  cannot,  under  a  constitution  like  ours,  which  ac- 
knowledges the  principle  of  the  division  of  the  powers  of  the  govern- 
m^t,  become  the  subject  of  a  judicial  inquiry.  Such  a  question  is 
beyond  the  limits  of  the  judiciary  xK>wer,  and  exclusively  belongs  to 
the  twp  other  branches  of  the  government. 

The  judiciary  can  only  interfere  if  such  legislation  deprives  a  citizen 
of  any  vested  rights  or  u  it  impairs  the  obligation  of  contracts. 

What  vested  rights  can  B.  £.  Diamond  have  in  the  government  and 
police  of  the  city  of  New  Orleans  t    What  contracts  in  which  he  has 

I  interest  has  been  impairedt 

|n  what  capacity  does  he  present  himself?    As  Chief  of  Police.    Ad- 
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mitting  that  Ms  appointment  was  regular,  this  would  not  give  him  tlie 
right  to  pl«ad  the  unconstitutionality  of  such  a  statute,  because  tlie 
goyemment  of  the  police  is  not  an  appendage  of  his  office.  He  wottld 
be  a  subordinate  officer  of  the  corporation  of  New  Orleans,  and  he  has 
no  iK>wer  to  sue  for  any  right  belonging  to  the  corporation.  He  cannot 
sue  vicariau8l}j  for  the  right  of  another;  he  is  a  self-constituted  vieariu9 
{iUeni  juris  and  cannot  be  heard. 

In  the  second  volume  of  Black's  Reports,  p.  513,  we  learn  that  tlie 
city  of  Sheboygan  had  issued  certain  bonds,  and  a  party  who  Iiad  no 
interest  in  the  matter  chose  as  a  pretense  for  his  intervention  to  argue 
the  unconstitutionality  of  the  measure.  The  Supreme  Court  refused 
to  heat  him,  and  said:  *' We  hear  of  no  complaint  from  the  bond* 
holders,  it  does  not  belong  to  the  complainant,  vicariomlfff  to  enforce 
their  contract  and  to  protect  their  rights.  Oilman  v.  City  of  Sheboy- 
gan, 2  Blank's  Reports,  page  513. 

Our  Code  of  Practice  defines  the  right  of  action  thus :  It  is  the  right 
given  to  every  person  to  claim  judicially  what  belongs  to  him.  C.  P. 
art.  1. 

A  plea  to  the  unconstitutionality  of  a  statute  was  made  in  the  12th 
A.  R.  The  Supreme  Court  first  examined  into  the  capacity  of  the  party 
making  the  plea  and  said : 

'*  The  act  of  the  Legislature  certainly  invaded  no  vested  right  of  a 
company,  which  came  into  being  ten  years  afterward,  and  it  is  only  for 
the  party  whose  rights  are  invaded  to  plead  the  nullity  of  a  law  im- 
pairing the  obligation  of  a  contract."  Navigation  Company  v.  City  of 
New  Orleans,  12  A.  R.  366.    ' 

In  New  York  it  has  been  decided,  ''That  the  people  cannot  set  up  to 
invalidate  a  charter  granted  by  the  Legislature,  that  it  confers  a  power 
in  violation  of  the  Constitution  of  the  United  States,  as  a  power  to 
bridge  a  navigable  stream.  Such  objection,  if  it  were  valid,  can  be 
taken  only  by  those  who  have  been  impeded  in  lawfal  commerce.'* 
Peoples.  Saratov  and  Rensselaer  Railroad,  15  Wendel  Rep.  113;  Ab- 
bot's New  York  Dig.  vol.  4.  p.  643,  No.  20. 

Robert  £.  Diamond  cannot  certainly  say  that  the  statutes  of  Louis- 
iaha,  passed  before  he  received  his  commission  from  Conway,  invaded 
any  of  his  pretended  rights  which  were  not  then  in  existence. 

Though  the  undersigned  have  filUy  demonstrated  that  plaintiff  or 
relator  m  this  extraordinary  case  of  quo  warranto  has  not  shown  any 
right  to  appear  before  a  court  of  justice,  we  will  show  to  your  honors 
that  the  pleas  of  unconstitutionality  have  no  foundation  in  fisust  and  in 
law. 

Does  the  act  No.  74,  1868,  violate  article  94  of  the  Constitution  t 
This  ground  was  abandoned  in  the  court  below.  Article  94  of  the  Con- 
stitution says :  '*  That  no  judicial  power,  except  as  committing  maeis- 
ttates  in  criminal  cases,  shall  be  conferred  on  any  other  officers  than 
those  mentioned  in  this  title,  except  such  as  may  be  necessary  in  towns 
and  cities,"  etc.,  etc. 

There  is  not  a  single  word  and  sentence  in  the  act  No.  74  which  has 
any  i*eference  to  that  article  of  the  Constitution.  In  &ct,  the  act  No. 
74  ti'eats  entirely  of  a  different  object,  and  is  entirely  foreign  to  that 
article.  The  plea  is  absolutely  frivolous,  and  should  a  i>art  of  a  law- 
be  unconstitutional,  that  part  only  would  bo  declared  unconstitutional, 
and  the  other  parts  would  be  declared  constitutional  if  they  do  not 
violate  the  Constitution. 

The  law  violates  article  117  of  the  Constitution,  which  says :  (f  That 
no  person  shall  hold  at  the  same  time  more  than  one  office  of  tmst  and 
profit." 

The  act  No.  74  does  not  create  an  office,  but  it  confers  new  duties 
•on  the  Lieutenant  Governor.  This  act  says,  ''that  by  virtue  ^^is 
office  he  shall  be  ex  officio  President  of  the  Board  of  Metropolitan 
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lice.'*  The  conferring  of  new  duties  or  powers  on  an  officer  of  the 
T^xecutive  dep«artnient  is  authorized  by  the  Constitution,  wlien  those 
duties  or  powers  belong  to  the  same  department  or  branch  of  govem- 
iiicnt ;  this  is  the  rule  of  the  Constitution.  Tlie  exception  to  that  rule 
is  found  in  article  82,  which  says,  *^  no  duties  or  functions  shall  be  con- 
ferred by  law  on  the  District  or  Supreme  Court  Judges,  except  those 
that  are  judicial ;"  and  in  article  94,  which  Siiys,  "  that  no  judicial 
functions  shall  be  conferred  upon  any  other  officers  than  the  judges 
mentioned  in  the  Constitution,  except  the  judicial  powers  conferred 
upon  committing  magistrates."  The  words  ex  officio  mean  by  virtue  of 
his  office,  and  the  Legislature  can  extend  the  powers  of  the  Lieutenant 
Governor  as  il  frequently  extends  the  power  of  the  Governor  by  making 
him  ex  officio  president  of  the  board  of  the  Charity  Hospital,  president 
of  the  board  of  emigration,  and  so  on  ad  infinitum. 

The  Legislature,  as  to  that  extension  of  powers,  not  being  limited  by 
the  Constitution,  has  an  absolute  and  sovereign  discretion. 

Malitiis  hominum  non  est  indulgendum  is  a  rule  which  governs  abso- 
lutely in  matters  where  nullities  are  invoked,  and  if  the  party  invoking 
the  nullity  does  not  show  his  interest,  he  is  reduced  to  silence.    The 

?rinciples  whicli  we  invoke  have  been  sanctioned  by  the  courts  of  New 
ork:  **  The  power  conferred  upon  the  Supreme  Court  under  the  laws 
for  opening  streets  in  the  city  of  New  York,  to  appoint  commissioners 
of  estunate  and  assessment,  and  to  review  tlicJir  reports,"  is  not  a  vio- 
lation of  articles  5  and  7  of  the  constitution  of  New  York  of  1822,  by 
which  the  judges  of  that  court  are  forbidden  to  hold  any  other  office  or 
public  trust.  The  statutes  are  an  extension  of  the  jurisdiction  of  the 
court,  and  not  an  appointment  to  office.  (See  the  authorities  quoted. 
Abbot's  New  York  Digest,  vol.  1,  page  6/3,  No.  296.) 

It  was  also  decided  m  New  York : 

That  the  provision  of  article  6  of  the  constitution  of  New  York,  "that 
the  judges  of  the  Court  of  Appeals  and  Supreme  Court  shall  receive  a 
compensation,  to  be  established  by  law,  which  shall  not  be  increased 
or  diminished  during  their  continuance  in  office,"  does  not  prevent  an 
additional  compensation  which  is  authorized  by  the  Legislature.  (Idem, 
No.  295.) 

But  admitting  that  the  Legislature  had  no  right  to  confer  new  duties 
nppn  Lieutenant  Governor  Dunn,  what  effect  would  this  provision  have 
upon  the  rights  of  Diamond  t  None  at  all.  It  would  be  immaterial  as 
to  the  public.  It  would  be  in  the  discretion  of  the  Lieutenant  Gov- 
ernor to  refuse  to  perform  such  duties,  as  President  ex  officio  of  the 
Board  of  Metropolitan  Police,  or,  following  the  respectable  precedent 
of  the  circuit  courts  of  New  York,  continue  ex  gratia  voluntarily  to 
execute  the  duties  entrusted  to  them  bj*-  an  act  declared  unconstitu- 
tional because  it  assigned  to  the  circuit  courts  ministci'ial  duties.  (See 
Kent-s  Commentaiies,  vol.  1,  No.  451.) 

At  all  events,  no  on©  could  properly  bring  the  question  of  constitu- 
tionality of  sucli  a  provision,  because  such  a  provision  divestu  no  one 
of  his  vested  rights  and  does  not  impair  the  obligation  of  any  contract. 
The  question  of  constitutionality  could  only  come  before  the  court  upon 
the  refusal  of  the  Lieutenant  Governor  to  perfonn  duties  imposed  upon 
him  by  a  statute  which  he  would  not  obey,  as  in  the  cases  of  the  circuit 
judjges  and  North  Carolina  judges,  quoted  by  Kent. 

These  authorities  aj)ply  to  our  case ;  and  further,  as  we  shall  see  in 
a  moment,  the  act  No.  74  has  been  repealed  and  re-enacted,  and  all 
rights  Of  action  growing  out  of  the  existence  of  said  act  in  progress  of 
litigation  are  at  an  end.  No  judgment  can  be  rendered  under  a  law 
which  has  ceased  to  exist.  Does  the  act  74  violate  article  118  of  the 
Constitution  of  1868 1 

That  article  118  provides  that  taxation  shall  be  equal  and  uniform 
^^hrough  the  State,  etC; 
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There  is  not  a  word  about  taxation,  nor  is  there  any  power  to  levy 
taxes  of  any  kind  given  to  the  Metropolitan  Police  Board. 

By  section  27  it  is  made  the  duty  of  the  Board  to  convene  as  a  boani 
of  estimate  and  apportionment,  to  proceed  to  make  up  a  financial  esti- 
mate of  the  sums  required  for  their  expenses,  etc.,  and  tlie  proportion 
of  expenses  applicable  to  each  of  the  cities  and  parishes  in  the  metro- 
politan district  in  ratio  of  the  number  of  police  officers  and  men  author- 
ized by  this  act  and  employed  by  such  cities  and  pari.slica  respective! j'. 

The  imdersigned  counsel  cannot  discover  what  is  unc^just  itutional  m 
such  a  provision  of  a  statute,  nor  has  Robert  E.  Diamond  shown  what 
property  he  possesses  tliat  has  not  been  uniformly  taxed,  and  in  what 
manner  Cain,  wljo  does  not  belong  to  the  Board  of  Commissioners  of 
Metropolitan  Police,  lias  taxed  him  unlawfully  or  impaired  any  of  tlio 
obligations  of  contracts  in  which  he  is  interested. 

Truly  never  were  arguments  so  devoid  of  lojic  and  reason  presented 
to  any  tribunal ! 

The  claim  of  the  relator  is  not  only  unfounded  in  law  and  in  fact, 
but  is  only  urged  for  the  purpose  of  brewing  trouble,  disorder,  confu- 
sion and  anarchy. 

IV.  •  The  defendant  annexed  his  warrant  of  ajpi>ointmcnt  according 
to  the  article  17  of  the  metropolitan  act,  and  this  is  a  sufficient,  full  and 
complete  return  to  the  quo  warranto,  and  judgment  should  have  been 
given  for  the  defendant. 

y«  That  the  relator  and  plaintiff  is  not  entitled  to  a  writ  of  injunc- 
tion, nor  can  the  plaintiff  obtain  an  injunction  in  this  case  and  thus 
suspend  the  functions  and  duties  of  officers  belonging  to  the  executive 
or  legislative  branch  of  the  government. 

In  the  case  of  Terry  v.  Stauffer,  17  A.  R.  313,  a  case  which  resembles 
this,  an  injunction  was  applied  to  for  the  purpose  of  preventing  the 
defeiTdant  from  exercising  the  functions  of  Register  of  Voters  of  New 
Orleans,  a  State  office,  claimed  by  Terry  T^e  District  Court  refused 
tlie  injunction,  and  the  refusal  was  sustained  by  the  Supreme  Coui-t. 

Judge  Labauve,  who  was  the  organ  of  the  court,  said  :  '*  It  would 
require  the  strongest  showing  on  the  part  of  a  private  individual  to 
induce  a  judge  to  enjoin  a  State  officer  ft*om  perfonniug  his  functions  ; 
and  we  are  not  prepared  to  say  that  it  can  be  done  in  any  circum- 
stances. The  effect  of  such  injunction  would  reflect  upon  and  affect 
materially  the  government,  and  might  stop,  in  certain  cases,  tho 
government  machinery.    Terry  v.  Stauffer,  17  A.  R.  312. 

This  doctrine  is  adojjtcd  by  the  Fedeml  Courts.  •*  The  courts  of  the 
United  States  have  no  authority  to  enjoin  the  officers  of  the  govern- 
ment against  performing  any  act  not  merely  ministerial.'*  See  author- 
ities quoted  in  Abbot's  National  Digest,  verho  "  Iiyunction,"  No.  48. 

In  New  York  it  has  been  decided  that  the  State  courts  have  no  power 
to  restrain  by  injunction  the  acts  of  the  officers  of  the  State  who  arc 
proceeding  under  tho  authority  of  tho  law,  and  thnt  the  fact  of  tlio 
statute  in  question  bein^  unconstitutional,  forms  no  ground  for  grant- 
ing the  injunction.     Sedgwick  Constitutional  Law,  p.  577. 

But,  if  the  plaintiff  had  any  right  to  injunction,  or  to  a  quo  warranto^ 
it  is  not  against  the  defendant  that  the  writ  should  have  issued,  but 
against  his  principals. 

In  ^neral,  an  injunction  will  not  be  allowed  against  an  agent  where 
the  priticipal  is  not  made  a  party.  Osborn  v.  Bank  of  the  United 
States,  9  Wheaton's  Reports,  p.  739. 

We  think  that  it  has  already  been  abundantly  proved  that  the  plain- 
tiff was  not  entitled  to  an  injunction. 

To  complete  their  task,  the  undersigned  counsel  will  review  some 
I>oint8  which  do  not  appear  in  the  pleadunga,  Apd  were  made^  expraprio 
fnotu^  by  the  District  Judge.    Q^/ae  of  interest,  MftlOn  14, 

■\te  Pistrict  Judge  says ; 
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"  The  next  point  to  be  examii^ed  is  tlie  alleged  nn constitutionality  of 
the  act  of  the  Legislature  No.  1,  entitled  *  An  act  creating  a  Board  of 
Police  Commissioners/  and  approved  July  9,  18G8. 

'*  The  position  taken  in  the  argument  by  defendant's  counsel  is  that 
the  court  cannot  jmss  upon  the  constitutionality  of  this  law,  because  it 
does  not  possess  the  power  to  pass  upon  sucli  questions  when  rajsi^ 
collaterally.  I  must  confess  the  distinction  attempted  to  be  made  be- 
tween collateral  and  direct  issues,  as  applicable  to  the  present  case,  is 
too  acute  for  my  comprehension.  It  may  be  sound;  and -it  m^y  also 
be  that  my  want  of  the  proper  capacity  is  the  cause  that  I  have  not 
understood  the  application  of  the  argument;  but  I  acknowledge  that 
I  do  not  see  any  force,  nor  yet  any  ajpplicationln  the  point." 

The  issue  is  no  where  presented  in  the  pleadings,  of  the  constitution- 
ality of  act  No.  1,  acts  of  1868. 

There  is  no  prayer  in  the  two  petitions  of  the  plaintiff,  asking  that 
this  act  should  be  decreed  unconstitutional.  The  question  did  not. 
even  come  incidentally  before  the  court.  In  the  argument  of  the  de- 
fendant's counsel,  it  was  stated  that  the  twenty -sixth  section  of  the 
city  charter  of  1856  was  repealed  by  the  said  act  No.  1,  when  the  judge 
stopped  the  counsel  and  remarked  to  him  that  this  act  was  unconstitu- 
tional ;  tlie  counsel  for  the  defendant  replied  immediately  that  this  act 
No.  1  was  on  the  statute  book  of  Louisiana;  that  no  judginont  of  any  court 
had  jet  pronounced  it  to  be  unconstitutional,  and  until  such  a  judg- 
ment the  act  must  be  respected  and  obeyed  as  the  law  of  the  land,  and 
that  the  constitutionality  of  a  law  could  not  be  inquired  into  incident- 
ally, and  when  quoted  in  the  argument  of  a  case. 

The  judge  seemed  to  be  much  surprised  and  astonished  at  the  doc- 
trinejs  advanced  by  the  counsel  for  the  defendant  and  sarcastically  re- 
marked, *'  that  the  distinction  attempted  to  be  made  between  collateral 
and  direct  issues,  as  applicable  to  the  present  case,  was  too  acute  for 
his  comprehension.''    (See  Record,  page  47.) 

The  counsel  of  the  defendant  conscious  of  the  rectitude  and  tlie 
jastness  of  the  principles  of  constitutional  law  set  down  by  them,  ^^as 
mucli  more  asUmished  tlian  the  learned  judge,  to  hear  the  expression 
of  any  doubt  about  the  soundness  of  the  doctrine  advocated  by  him, 
£h  I  Quoi !  V0U8  etes  jugc  dans  Israel,  et  vous  ignores  ces  clioses  ! 

Can  a  party  plead  collaterally  and  incidentally  that  a  law  is  uncon- 
stitational  t 

In  Kent's  Commentaries,  vol.  1,  No.  450,  note  1,  we  read: 

Courts  will  not  inquire  collaterally  into  the  constitutionality  of  legis- 
lative enactments.  State  v.  Rich,  20  Mis.  393 ;  Miller  v.  State,  3  Ohio 
St.  475. 

In  the  case  of  Dorsey  v,  Vaughan,  5  A.  R.  156,  Yanghan  as  sheriff 
executed  a  writ  of  fieri  facias  against  the  property  of  Dorsey.  Dorsey 
saed  out  an  injunction,  and  as  one  of  the  grounds  of  the  injunction 
alleged  that  Vaughan  could  not  act  as  sheriff  because  in  violation  of 
the  article  126  of  the  cbnstitution  of  1816.  He  held  at  the  same  time 
more  than  one  civil  office.    The  Supreme  Coui*t  said : 

*'  We  do  not  recognize  the  right  of  the  plaintiff  to  iiave  the  question 
of  forfeiture  of  office  determined  in  this  mode  of  proceeding.''  See  5 
A.  K.  156. 

The  Supreme  Court  of  New  York  decided — That  the  rule,  that  no 
court  should  declare  a  legislative  act  unconstitutional  unless  it  is 
glaringly  so,  applies  with  peculiar  force  to  the  decision  of  a-  single 
Judge,  on  a  eoUaUral  motion,  Abbott's  New  York  Digest,  vol.  7,  p. 
139,  No.  2. 

Notwithstanding  these  authorities  which  establish  beyond  a  doubt 
the  principle  that  a  court  cannot  incidentally  and  collaterally  pro- 
noonce  a  law  to  be  unconstitutional,  the  District  Judge  proceeded  to 
make  himself  the  judse  of  the  proceedings  of  the  Legislature  of  1868* 
Be  saja— Record  p.  5&— 
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,  'vTlie  ground  taken  against  the  validity  of  the  act  of  the  ninth  of 
July,  1868,  is,  that  it  was  passed  by  the  House  of  Representatives  and 
Senate  before  the  General  Assembly  had  acted  upon  the  proposed 
fourteenth  amendment  to  the  Constitution  of  the  United  States.  This 
objection  is  derived  from  article  one  hundred  and  flfty-nine  of  our  Con- 
stitution, which  reads  as  follows : 

**  *  Art.  159.  The  General  Assembly,  .elected  under  this  Constitu- 
tion, sliall  hold  its  first  session  in  the  city  of  New  Orleans  on  the  third 
Monday  after  the  official  promulgation  aforesaid,  and  proceed  imme- 
diately upon  its  organization  to  vote  upon  the  adoption  of  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States,  proposed 
by  Congress,  and  phssed  June  13,  1866;  said  General  Assembly  sliall 
not  have  power  to  enact  any  laws  relative  to  the  per  diem  of  members, 
or  any  other  subject,  after  organization,  until  said  constitutional 
amendment  shall  have  been  acted  upon.' 

''  By  the  journals  of  the  House  of  Representatives,  it  appears  tha< 
the  fourteenth  amendment  was  acted  upon  by  the  House  on  the  first 
of  July,  1868,  having  suspended  the  rules  for  that  purpose.  See  jour- 
nals House  of  Representatives,  page  8.  The  same  resolution  rati^ing 
the  constitutional  amendment  was  only  finally  actecL  upon  by  the  Sen- 
ate on  the  ninth  of  the  same  month ;  but  before  this,  viz :  on  the  second 
of  July,  the  act  No.  1,  under  discussion,  was  introduced  in  the  House 
of  Representatives,  and  passed  on  its  tiist  reading.  Journal  House  of 
Representatives,  page  10.  And  the  third  and  fintd  reading  of  this  bill 
occurred  on  the  fourth  of  July.  See  journal  House  of  Representatives, 
page  14.  Now  it  is  plain  that  though  on  the  second  of  July  the  House 
of  Representatives  had  acted  on  the  fourteenth  amendment  the  Senate 
had  not.  The  action  required  by  article  159  of  the  Constitution  is, 
that  of  the  '  General  Assembly ;'  and  according  to  article  15  of  the 
Constitution  the  *  General  Assembly '  consists  of  two  distinct  branches^ 
the  *  House '  and  the  '  Senate.'  It  is  a  rule  which  "is  invariable  upon 
such  questions  that  the  Legislature  is  presumed  to  have  fulfilled  tlie 
conditions  necessiiry  to  invest  it  w^ith  legislative  authority ;  but  this 
jiresuUiption  is  comi)letely  rebutted  when  its  own  journals,  besides 
proving  the  passage  of  a  law,  also  establishes  the  non-fulfillment  of  the 
only  condition  upon  the  pcrtbrmauee  of  which  it  had  the  power  to  en- 
act the  hiw.  The  act  of  the  ninth  of  July,  1868,  entitled  *  An  act  cre- 
ating a  Board  of  Police  Commissioners,*  having  been  passed  in  viola- 
tion of  the  one  hundred  and  fifty-ninth  article  of  the  Constitution,  is 
therefore  null  and  void ;  and  no  repeal  of  the  twenty-sixth  section  of 
the  city  charter,  under  the  act  of  1856,  was  effected  thereby." 

Taking  for  granted  that  the  statement  of  the  Judge  is  correctly  copied 
from  the  journals  of  the  House  and  Senate,  we  candidly  assert  that.the 
Judge  has  drawn  the  most  erroneous  c<mclusion  from  his  own  premises. 
Far  from  showing  any  violation  of  the  Constitution,  tliis  statement 
sliows  a  most  faitliful  and  correct  obedience  to  article  159  of  the  Con- 
stitution. Tiie  House  first  passed  the  resolution  for  the  ratification  of 
the  fourteenth  amendment  and  sent  it  to  the  Senate  and  proceeded  to 
their  ordinary  business  of  legislation.  No  act  of  the  Legislature  coujd 
have  any  effect  before  the  ratification  of  the  fourteenth  amendment. 

Tlie  Senate  concurred  in  the  resolution  ratifying  the  fourteenth 
amendment,  and  afterwards  concurred  in  the  act  No.  1,  sent  from  the 
House  of  Representatives,  so  the  act  No.  1  was  enacted  after  the  rati* 
fication  of  the  fourteenth  amendment  by  both  houses.  It  is  not  claimed 
by  the  defendant  that  this  act  No.  1  was  enacted  or  took  effect  before 
the  ratification  of  the  fourteenth  amendment,  but  it  is  maintained  that 
it  was  enacted  after  the  ratification,  as  the  journals  will  show.  This 
act  No.  1  is  within  the  scope  of  legislative  authority  and  therefore  con- 
stiL.itional. 

The  article  one  hundred  and  fifty-nine  of  the  Constitution  did  not 
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nse  the  word  pass^  hnt  iiAed  tlie  word  enact.  There  is  a  difference  be- 
tween theae  two  verbs.  To  puss,  conveys  the  iiieaninfr  of  i>roceediiig  or 
mo^rin^  to  the  end  of  legiHlative  action,  which  is  the  enactment.  A 
law  is  said  to  paH.s  when  it  is  in  ])rogress  from  one  house  to  another ; 
when  it  has  reached  its  finnl  staige  it  is  said  tliat  the  law  is  enacted,  and 
tills  seems  to  be  the  definition  of  Webster's  Dictionary,  verba  thad 
wliexe  this  example  ^s  q[Uotcd  from  Mr.  T.  Bigelow :  ^hall  thii  billpcfss 
to  be  e:t acted  f 

Bui  there  is  a  very  serious  objection  to  tlie  conduct  of  the  Jndgc. 
By  yhi^t  (iuthonty  does  he  supervise  the  acts  of  one  of  tlie  co-oirdinate 
braucnes  of  the  government  t  By  so  doing  he  himself  violates  the 
Constitution  and  usnq)s  an  authority  whicli  does  tiot  belong  to  him, 
he  disobeys  the  precepts  and  doctrine  settled  by  the  Supreme  Court, 
un4  we  hikve  no  doubt  that  his  usurpation  will  be  discouraged  by  this 
Coiirt. 

In  Nicholson  v.  Thompson,  5  R.  R.  3G7,  tliis  Court  said :  The  judicial 
department  cannot  su]>ei-vise  the  acts  o^  the  co-ordinate  branches  of 
tlie  ffoverufuent,  it  decides  only  on  the  riglits  of  parties  in  controversy 
wliicli  have  assumed  a  judicial  "form.    5  R.  R.  367. 

Neither  the  jouitial  of  the  House  nor  of  the  Senate  was  offered  in 
evidence.  They  are  not  legitimate  evidence.  If  they  iiad  been  offered, 
objectfo^  would  have  been  made^  and  if  received,  a  bill  of  exception 
would  have  been  taken. 

In  the  case  of  the  People  v.  Devlin,  33  N.  Y.  Reports,  p.  200,  it  was 
decided,  *■*  T)iat  tlie  courts  cannot  examine  the  legislative  journals  or 
other  evidence  to  ascertain  parliamentiary  irregularities  in  the  proceed- 
ings resulting  in  the  passage  of  the  act.  If  the  act  is  constitutional 
and  passed  by  a  constitutional  vote,  legislative  journals  are  not  legiti- 
mate evi<lence  to  impeach  it  on  the  ground  of  irregularity  or  departure 
from  parliamentary  usage  in  the  proceedings  of  the  Legislature."  Ab- 
bott's New  York  Digest,  pages  2(52,  424,  425. 

Wiiatever  may  be  the  irregularities  or  violations  of  tlie  parliamen- 
tary rules  >yhen  a  bill  has  passed  both  branches  of  the  Legislature  and 
has  been  signed  by  the  appropriate  officers  and  sent  to  the  Governor 
for  his  approval  and  signature,  it  hiis  passed  beyond  tlie  control  of 
either  house,  and  sucli  a  b^ll  becomes  the  law  of  the  State.  Abbott's 
N.  Y.  Digest,  vol.  7,  pages  424  and  425. 

The  Supreme  Court  of  Missouri  sustained  the  same  doctrine  as  the 
conrt  of  New  York.  The  court  said :  **  In  our  investigation,  we  have 
not  met  with  a  single  case  in  which  the  courts  have  looked  behind  the 
statute  roll  in  order  to  determine  whether  in  passing  a  law  the  mem- 
bers (if  tlie  Legislature  conformed  their  conduct  to  the  rules  directed  by 
tlie  constitution,  to  be  observed  in  framing  laws."  Pacific  Railroad  v. 
Governor,  23  Mo.  353. 

See  also  tha  same  doctrine  maintained  by  the  Supreme  Court  of  Mis- 
sissii>pi.    2fi  Mississippi  Reports,  ]>.  G50. 

Tiie  Supreme  Court  of  Louisiana  will  no  doubt  maintain  the  same 
])ViucipIes,  and  decree  tlmt  tlie  act  number  one,  IBGd,  is  constitutional, 
and  this  decree  will  anniliilate  at  once  the  x>retensions  of  Conway  and 
Diamond; 

HovvELL,  J.  The  plaintiiT,  alleging  tliat  on  the  twenty-ninth  Octo- 
l>er,  IBQi,  he  was  duly  appointed  and  commissioned  as  Chief  of  Police 
in  and  for  the  city  of  New  Orleans  by  the  Mayor  thereof,  whose  author- 
ity so  to  do  is  derived  from  the  city  charter,  and  that  the  defendant, 
G.  L*  Cain,  without  legal  antliority  and  in  violation  of  plaintiff's  rights, 
claiius  and  usuries  the  office  and  is  pretending  to  perform  the  duties 
thereof  to  the  iiyury  of  plaintiff,  whose  rights  he  refuses  to  reco^ize, 
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prayed  for  a  writ  of  quo  warrantOf  directing  said  Cain  to  show  by  what 
authority  he  holds,  claims  and  nsorps  said  office,  and  for  a  writ  of  in- 
junction restraining  him  from  interfering  with  plaintiff  in  the  discharge 
of  the  duties  of  chief  of  police,  with  damages. 

The  writ  of  quo  warranto  was  issued  returnable  on  a  day  fixed  and  a 
rule  to  show  at  the  same  time  why  an  iig  unction  should  not  issue. 
Subsequently  an  amended  petition  was  filed  setting  forth  that  said 
Cain  was  acting  as  chief  of  police  of  New  Orleans  by  virtue  of  his 
appointment  as  *'  Superintendent  of  the  Metropolitan  Police,"  made 
pursuant  to  an  act  of  the  Legislature,  entitled  *^  An  act  to  establish  a 
Metropolitan  Police  District  and  to  provide  for  the  government  of  the 
same,"  approved  fourteenth  September,  1868;  that  his  acts  as  sudi 
violates  the  vested  rights  of  plaintiff  as  chief  of  police;  that  he 
usurps  all  the  functions  of  said  ofQce  under  color  of  said  appointment 
and  refuses  to  plaintiff  access  to  the  records  and  office  room  ^of  the 
chief  of  police  of  New  Orleans  to  the  iigury  of  plaintiff  and  danger  to 
the  public  peace ;  that  the  acts  and  doings  of  defendant  violate  the 
letter  and  spirit  of  the  aforesaid  act  of  the  Legislature,  which  in  no 
manner  conflicts  with  the  vested  rights  of  plaintiff  as  cliief  of  police 
under  the  city  charter  and  ordinances ;  that  said  act  violates  articles 
94, 117  and  118  of  the  Constitution  of  this  State,  and  vests  no  rights  in 
the  defendant,  and  closing  with  the  prayer  of  the  original  petition. 

The  defendant,  without  excepting  to  either  petition,  answered  witli 
a  general  denial  and  a  special  denial  that  plaintiff  is  chief  of  police  or 
that  any  such  office  exists,  or  that  the  Mayoi^has  any  authority  to  make 
such  appointment,  and  avers  that  plaintiff  has  no  right  to  the  writ  of 
quo  warranto,  and  his  claim  is  in  contempt  of  the  laws  of  the  State ; 
that  by  divers  acts  of  the  Legislature  the  said  office  of  chief  of  police 
has  been  abolished  and  the  Mayor  deprived  of  any  power  to  appoint 
police  officers;  that  on  second  November,  1863,  he,  plaintiff,  was 
appointed  superintendent  ^ro  tempore,  and  on  ninth  same  month  was- 
duly  elected  and  qualified  superintendent  of  tlie  '^  Metropolitan  Police 
force,''  by  the  Board  of  Metropolitan  Police,  and  he  is  now  exercising 
the  duties  thereof ;  that  the  allegations  of  the  petitions  are  untrue  and 
insufficient  for  an  injunction,  which  cannot  issue  to  suspend  the  fiinc- 
tions  of  executive  officers,  and  upon  presenting  his  warrant  of  appoint- 
ment according  to  section  seventeen  of  the  act  establishing  the  said 
Board,  he  prays  that  the  petition  be  dismissed. 

There  being  no  evidence  in  the  record,  except  the  commissions  of  the 
parties  with  defendant's  oath  of  office,  the  question  involved  is  one  of 
the  construction  and  effect  of  the  laws  relating  to  the  two  offices  and 
the  functions  thereof  in  controversy. 

By  the  twenty-sixth  section  of  the  amended  city  charter  (acts  1856, 
p.  142)  the  Mayor  of  New  Orleans  was  empowered  to  appoint  police 
officers,  policemen  and  watchmen,  under  the  prdinanoes  of  the  common 
council  organiadng  the  same* 
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Article  133  of  the  Constitution  of  1864  gave  to  the  citizenB  of  New 
Orleans  the  appointment  of  the  officers  necessary  for  the  administration 
of  the  police  of  the  city,  in  the  mode  prescribed  by  the  Legislature,  and 
directed  that  the  city  shonld  maintain  a  police  selected  by  the  Mayor, 
and  removable  by  a  commission  appointed  by  the  Governor,  recogni- 
zing in  express  terms  a  chief  of  police  and  other  officers,  and  fixing  the 
grade  of  their  salaries. 

Act  No.  14  of  the  Legislature  of  1866  directed  tliat  after  the  ensuing 
municipal  election  the  police  of  the  city  should  be  organized  by  an  ordi- 
nance  determining  the  number,  functions,  etc.,  of  the  same  -,  authorized 
the  Mayor  to  make  the  appointments,  and  provided  for  carrying  into 
effect  the  above  article  of  the  Constitution,  fixing,  among  other  things, 
the  composition  and  functions  of  the  police  commission,  wliich,  witli 
the  Mayor  ex  officio  a  member  thereof,  liad  the  control  of  the  police  of 
the  city.     None  of  the  city  ordinances  are  before  us. 

The  Constitution  of  1368  omitted  article  133  of  that  of  1864,  but  by 
article  149  continued  in  force  all  legislation  not  inconsistent  with  the 
Constitution  itself.  This  left  the  whole  subject  of  the  city  corporation 
and  police  under  the  power  and  disci'etiou  of  the  Legislature,  which  by 
act  No.  1,  approved  July  9,  1868,  created  a  Board  of  Police  Commis- 
ffioners,  to  be  apx)ointed  by  the  Governor,  and  who  shall  have  '^full 
po^wer  to  api)oint  and  remove  and  control  the  officers  and  men  of  the 
police  force  of  the  city  of  New  Orleans ;"  directed  how  the  officers  and 
men  should  be  removed,  and  repealed  all  acts  and  parts  of  acts  incon- 
sititent  therewith.  This  act  took  effect  from  and  after  its  passage,  and 
as  a  consequence,  the  laws  authorising  the  Mayor  to  appoint  Hie  police, 
and  creating  a  police  commission,  with  the  Mayor  as  a  member,  for  the 
trial  and  removal  of  x)olicemen,  being  inconsistent  therewith,  were 
repealed  and  all  control  of  the  jmlice  was  taken  from  the  Mayor  and 
the  said  commission  and  vested  in  the  board  of  five  police  commis* 
aoners,  created  by  said  act.  No  law  exists  authorizing  the  Mayor  to 
make  such  appointment. 

The  plaintiff  however  asserts  this  act  No.  1  to  be  unconstitutional, 
because  by  tiie  one  hundred  and  fifty-ninth  article  of  the  Constitution 
of  1868,  it  is  provided  that  the  General  Assembly  at  its  first  session 
shall  not  have  power  to  enact  any  law  until  the  fourteenth  amendment 
to  tbe  Constitution  of  the  United  States  *^  sluiU  liave  been  acted  njpon." 

We  have  the  highest  evidence  that  said  amendment  had  been  *^  acted 
vpoB,"  when  the  said  statute  was  passed,  for  the  joint  resolution  rati- 
fying it  was  approved  on  the  same  day  with  the  statute.  Both  required 
aUke  the  action  of  each  house  and  to  be  submitted  to  the  Governor 
before  tiiey  took  effect.  The  Constitution  does  not  say  that  the  pro- 
posed amendment  shall  be  adopted  before  the  General  Assembly  could 
pxopose  or  consider  any  bfll— it  only  says  that  it  shall  not  enact  any 
tows,  itmt  U,  pa«§  WjT  Wll  tbl^figh  the  necessary  stages  to  become  ^ 
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law,  nntil  it  had  acted  upon  the  amendmcDt — ^the  object  being  to  Becore 
early  action  thereon;  and  in  our  opinion  the  amendment  was  acted 
upon  before  any  law  was  enacted  in  the  constitutional  sense.  And  we 
can  see  nothing  in  this  statute  in  conflict  with  articles  42,  94, 117  and 
118  of  the  Constitution,  as  charged. 

The  conclusion  is  evident  that  the  Mayor  was  without  legal  authority 
to  appoint  plaintiff  chief  of  police. 

Subsequent  legislation  on  the  subject  lias,  if  i>ossible,  more  effectually 
withdrawn  and  withheld  the  'police  of  the  city  from  tlie  Mayor,  (see 
acts  Nos.  74  and  145  of  1868,  and  Nos.  60  and  92  of  1869);  and  the  con- 
clusion is  manifest  that  the  alleged  appointment  of  the  plaintiff  as  chief 
of  police  by  the  Mayor  was  without  authority  of  law,  and  that  in  said 
capacity  he  has  no  right  to  the  writ  of  quo  warranto  demanded  in  this 
proceeding. 

It  is  not  pretended  that  section  130  of  the  city  charter,  if  in  force, 
applies ;  and  by  act  No.  156  of  1868,  the  party  complaining  must  have  an 
interest  in  the  controversy  and  the  proceeding  must  be  in  the  name  ol 
the  State. 

Plaintiff  having  no  interest  in  the  office  of  chief  of  police  or  super- 
tendent  of  the  metropolitan  police,  cannot  interfere  with  or  restrain  thf 
defendant  in  tlie  discharge  of  his  alleged  fimctions  or  question  hi« 
right  to  the  office,  which  plaintiff  admits  he  holds  under  an  ^'  act  to 
establish  a  metropolitan  police  district,  and  to  providr)  for  the  govern- 
ment thereof,"  approved  September  14,  1868. 

Admitting  that  this  act,  in  the  particular  features  mentioned,  is  in 
conflict  with  the  Constitution,  it  does  not  invalidate  the  establishment 
of  a  metropolitan  police  and  the  appointment  of  a  superintendent 
thereof,  as  provided  for  in  the  act.  It  is  said  the  act  violates  article 
117,  because  the  Lieutenant  Governor  is  made  ex  officio  the  president  of 
the  board  with  a  salary,  and  article  1 18,  because  the  tax  authorized  ia 
to  be  assessed  upon  the  portion  of  the  State  comprising  the  metro- 
politan police  district  only,  which,  if  true,  as  said  before,  does  not 
render  the  balance  of  the  act  unconstitutional. 

It  is  therefore  ordered  that  the  judgment  appealed  firom  be  reveraed 
and  that  there  be  judgment  in  favor  of  defendant  dismissing  plaintiff's 
demands  with  costs  in  both  courts. 


Nos.  1983  and  1982.— Metropolitan  Police  Board  v.  J.  R.  Cok- 

WAY. — Same  v.  E.  £.  Diamond. 

Beporter.— See  the  case  of  Diamond  r.  Cain,  No.  1986,  reported 
above. 

APPEAL  from  Fifth  District  Court,  parish  of  Orleans.    I/6aumoHty  J« 
J.  Hawkins  and  E.  Fillettl,  for  plaintiffs  and  appellants.    H.  «/*« 
Leovy,  B.  H.  Ogden  and  Alfred  Fhilipa^  for  defendants  and  appellees* 
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Howell,  J.  These  two  cases  present  the  same  issaes,  and  were  in- 
stituted to  prohibit  John  R.  Conway,  lilayor  of  tlie  city  of  New  Or- 
leans, from  commissioning  and  ordering  on  police  duty  asiy  person  or 
persons  in  said  city,  and  the  defendant  Diamond  from  acting  as  Chief 
of  Police  in  tlie  said  city,  on  the  ground  that  the  whole  police  power 
within  the  city  of  New  Orleans  is  by  law  vested  in  the  plaintiffs. 

We  have  just  found  in  the  case  of  Diamond  v.  Cain  that  this  ground 
is  sustained  by  the  law,  and  for  the  reasons  assigned  in  said  case, 
it  is  ordered  tliat  the  judgments  appealed  from  be  reversed,  and  thnt 
there  be  judgment  in  favor  of  plaintiffs  perpetuating  the  injunction  in 
each  case  at  the  costs  )f  the  defendants  respectively  in  both  courts. 


.S^o.  2105.— State  op  Louisiana  r.  Tiieophilus  W.  Evans.  \  ^  ^\ 

In  e^iital  caaea  Jnrora  ftro  not  permitted  to  •epante  aAer  they  hmve  been  ■worn.  X14     S7| 

A  vardJci  of  piilty  of  s  capital  oifense  will  be  set  Mide,  and  a  now  trial  ordered  where  the  Jvry 

hsve  lepanted  after  they  were  sworn  and  before  verdict 
Is  eases  not  capital  the  Jury  may  be  allowed  to  separate  at  the  diacreUon  of  the  Judge  before 

▼ardicL 

APPEAL  f.jm  tlio  Eighth  District  Court,  parish  of  St.  Landry. 
^Bailey,  J.       JE.  1),  EsUlette,    District  Attorney,  for  the  State. 
George  If.  Wells,  for  defendant  and  appellant. 

Wtt-t,  J.  The  defendant  was  indicted,  tried  and  convicted  of 
murder. 

He  has  taken  this  appeal. 

Many  irregularities  in  the  proceedings,  an.d  a  number  of  bills  of  ex- 
eeptions  to  the  rulings  of  the  court,  appear  in  the  a*ecord. 

After  the  verdict  of  the  jury  the  accused  moved  for  a  new  trial,  for 
the  reason  that  at  least  twice  during  the  trial  there  was  a  separation  of 
the  jury,  a  part  of  them  leaving  the  court  room  in  each  instance,  and 
once  during  the  introduction  of  the  testimony  for  the  defense.  Both  of 
laid  separations  occurring  without  the  permission  of  the  court. 

it  appears  from  the  bill  of  exceptions  that  tlie  separation  of  the 
joij  cMScurred  after  they  had  been  sworn  and  during  the  introduction  of 
the  evidence. 

This  we  regard  as  fatal  to.  the  verdict. 

In  capital  cases  the  jury  should  not  be  permitted  to  separate  after 
ihey  have  been  sworn.  This  precaution  protects  them  from  the  im- 
proper influence  of  designing  men,  and  from  the  force  of  popular 
opinion. 

In  Hie  case  of  the  State  v.  Homsby,  8  It.  554,  tliijs  court  said :  ^'  In 
eases  not  capital  courts  may,  in  their  discretion,  permit  the  jury  to 
disperse  nntU  they  have  received  the  charge  of  the  court ;  but  they 
most  not  be  permitted  to  separate  after  the  charge  has  been  given.  In 
these  coses,  misconduct  on  the  part  of  the  jury  will  set  their  verdict 
Slide;  in  capital  cases,  upon  n  separation,  misconduct  and  abuse  will 
always  be  presumed.'* 
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Ib  the  state  v.  Crosby  et  al.,  4  A.  435,  the  court  said:  '^It  is  only 
in  capital  cases  that  juroi-s  are  not  permitted  to  separate  after  being 
sworn.  In  cases  not  capital,  it  is  discretionary  vritk  the  judge  to  per- 
mit them  to  disperse  until  he  has  delivered  to  them  his  charge.''  The 
9aine  doctrine  has  often  been  afQnned  by  the  court. 

Begarding  the  verdict  as  vitiated  by  the  separation  of  the  jury,  we 
deem  it  unnecessary  to  pass  on  the  points  presented  in  the  other  bills 
of  exceptions. 

It  is  therefore  ordered  and  decreed  that  the  verdict  and  the  judgment 
of  the  court  thereon  be  avoided  and  annulled,  and  the  case  be  remand- 
ed for  new  trial,  and  to  be  proceeded  with  according  to  law. 


No.  1811. — Joseph  Agtjader  v,  J.  H.  Quisn  akd  Wife. 

A  deposited  ft  lot  of  Jewelry  with  B  to  be  raffled,  and  aftorwarda  gsre  G,  a  creditor  of  his,  aa 
order  on  B  for  the  jewelry  or  ita  prooeeda.  Held— That  thia  ord^r  did  not  eataliUah  either 
a  aale  or  dation  en  payment  of  the  jewelry,  and  that  0  cannot  be  oonaidered  aa  the  owner. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.    L^aumont, 
J.    T.  A,  Bartlettf  for  plaintiff  and  appelle.    IT.  J,  Leovjf  and  F. 
A,  Monroe^  for  defendants  and  appellants. 

Taliaferro,  J.  This  is  a  contes£  between  opposing  creditors,  to  be 
paid  by  preference  of  riglit  upon  property  of  the  defendants  held  by 
the  sheriff,  subject  to  the  judicial  settlement  of  their  respective  claims. 
The  plaintiff  having  obtained  ludgment  against  the  defendants  in  No- 
vember, 1867,  soon  after  issued  an  execution,  i^id  cited  one  Clark  aa 
giurnishee,  and  propounded  interrogatories  to  him  as  to  what  propei-ty 
ac  mosey,  if  any,  belonging  to  defendants  he  had  in  his  possession,  and 
«Mie  especially  as  to  whether  he  held  a  certaiA  lot  of  jewelry  belong- 
l»9  to  defendant's  wife. 

The  garnishee  answered  that  he  had  in  his  possession  a  lot  of  jewelry 
which  he  received  from  the  defendant,  J.  H.  Quish,  and  which  was 
pled^d  to  him  to  indemnify  him  against  any  loss  that  he  might  incur 
as  indorser  of  two  promissory  notes,  each  for  (500,  drawn  by  Qoiah, 
imyable  to  the  Southern  Express  Company. 

The  plaintiff  made  a  seizure  of  the  jewelry  in  &e  hands  of  the  gar- 
nishee, but  the  sheriff's  return  shows  that  he  did  not  get  possession  of 
the  effects  which  he  purports  to  have  sehed.  The  answers  of  the  gar- 
nishee were  traversed  by  the  plaintiff,  and  pending  the  traverse  the 
garnishee  caused  the  express  company  to  be  made  a  party.  The  ex- 
press company  answered,  adopting  their  allegations  set  forth  in  a  peti- 
tion previously  filed  in  the  same  court|  in  which  they  prayed  judgment 
against  Clark  for  the  amount  of  the  notes  executed  in  their  favor  by 
Q^flfh  and  indorsed  by  Clark.  They  ftlm»  Biayed  in  their  answer  that 
they  be  decreed  owners  of  the  jewelry  in  controv«|RQr« 
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JoMph  Agnader  t.  9.  H.  QQlah  md  Wife. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  dismissing  thoelaim 
of  pledge  by  Clark,  and  tliat  of  ownership  by  the  express  oompany. 

The  express  company  appealed.  The  contest,  so  far  as  Clark  was 
concerned,  seems  to  have  be^n  abandoned,  and  it  is  now  limited  to  the 
plaintiff  and  the  express  company. 

The  facts  seem  to  be  that  in  December,  1866,  nearly  a  year  beibre  die 
plaintiff  obtained  jndgment  against  the  defendants,  Quish  placed 
some  jewelry  in  the  hands  of  Clark  to  b6  raffled.  Soon  aitbt  tUis^ 
being  largely  indebted  to  the  express  company  and  pressed  for  pay- 
ment, Qnish  gave  the  company  an  order  on  Clark  for  tike  jewelry  or  its. 
proceeds.  Small,  an  a^nt  6f  the  company,  states  as  a  witness  that 
he  presented  the  order  (afterward  mislaid,  as  he  states,  and  not  pro- 
doeed  in  evidence)*  to  Clark  in  presence  of  Qnish,  and  that  the  order 
was  for  the  jewelry.  He  states  that  no  objection  was  made  to  delivcir- 
ing  the  jewels,  bnt  that  Clark  and  Qnish  both  suggested  that  it  wonld 
be  better  for  the  raffle  to  go  on,  and  tlie  proceeds  paid  over,  as  more 
could  be  realised  by  raffling  the  articles.  To  this  Small  assented,  it 
betn^  understood  between  M  the  parties  that  the  jewelry,  or  if  rafBed, 
ila  proceeds,  belonged  to  the  company.  Quish,  in  his  testimony,  states 
that  the  order  was  fair  the  pro<;eeds,  and  that  no  specific  sum  was  stated^ 
it  being  understood  that  whatever  sum  the  jewels  brought,  whether 
five  handred  or  eight  hundred  dollars,  it  was  to  go  to  the  compilny. 
Clark,  in  his  testimony,  says  the  order  was  for  the  jewels  or  the  pro- 
ceeds. In  the  snit  of  th6  company  against  Quish  it  is  alleged  ill  tte 
peti^Dii  that  the  order  was  for  the  proceeds.  Tlio  only  question  is 
whether  the  company  acquired  the  ownership  of  the  jewels.  We  titink 
that  th«  evidence  does  not  establish  ownership.  The  transactions  be- 
tween the  parties  in  regard  to  the  jewelry  or  its  proceeds  do  not  seem  to 
establish  eidier  a  sale  or  a  daiion  en  payment.  It  is  clearly  shown  tltat 
Qinsh  was  indebted  to  the  Company  in  an  amount  fiir  exceeding  the 
Tslne  of  ^e  jewels,  after  crediting  him  with  the  amount  of  liie  two 
notes,  imd  with  payments  previously  made.  Yet  there  is  no  specified 
8Bm  nienti<»ed  as  agreed  apon  to  constitute  the  price,  nor  was  there  a 
delivery.    Civil  Code,  articles  2439,  2036 ;  12  L.  375 ;  10  L.  151 ;  3  An. 


it  is  therefore  ordered,  a^jodged  and  decreed  that  the  Judgment  of 
thelMstiiet  Court  be  affirmed,  with  costs  in  both  eoorts. 


as4 
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GttlMiui'  Bank  of  LooJaJaoA  ot  ftL  t.  Crooki  k  Muristeny,  8abrog»ted,  etc.,  and  IL  Mocguu, 

Sheriff. 

No.  2233* — Citizens'  Bank  of  Louisiana  et  al.  v.  Crooks  &  Mab- 
iSTANTy  Subrogated,  otc.,  andM.  Morgans,  Sheriff. 

A  judgment  creditor  cannot  aell  under  exocntion  the  bnildlnga,  seed  cane,  and  nralie  placed  on 
a  engar  plantation  eeparately  from  tbe  plantation. 

WbeM  It  la  manlfeet  from  the  record  that  the  plaintlffii  In  li^nnctlon  would  be  entitled  to  a  new 
writ  if  the  one  which  had  laeued  were  dlaeolTod,  the  oaae  will  be  remanded  to  enabto  the 
plalntUb  to  supply  the  evidence  omitted.    11  An.  6iC ;  12  An.  93^  178  ;  18  An.  111. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.    Ziaumont^ 
J.    A,  I^itot  and   W.  O.  Denegre,  for  plaintiffs  and  appellees. 
HortMf  ds  Benedietj  for  defendants  and  appellants. 

LuDELiNO,  C.  J.  The  Citizens'  Bank  of  Louisiana  obtained  an  in- 
junction to  prevent  the  defendants  from  selling  ''  a  sugarhouso  and 
other  buildings,  seed  cane  and  forty-six  mules,  attached  to  a  plant- 
ation,"  which,  it  is  alleged,  is  mortgaged  in  favor  of  the  corporation  for 
a  largo  debt. 

The  reasons  assigned  for  eigoining  the  sale  are  that  the  bnidinga, 
seed  cane  and  mules  on  tlie  place  cannot  be  sold  separately  from  the 
plantation.  The  defendants  filed  a  general  denial,  and  specially  denied 
that  the  plaintiff  had  '*  any  interest  in  or  privilege  on  the  property 
seized.'^  They  farther  alleged  that  the  bank  had  not  set  forth  any 
cause  of  action  in  the  petition.  There  was  judgment  in  &vor  of  the 
plaintiff. 

The  bank  offered  in  evidence  the  mortgage  act  and  notes,  but  omit- 
ted to  offer  in  evidence  tlie  execution  and  Sheriff's  return  therein. 
The  defendants  offered  no  evidence  whatever,  except  the  judgment 
against  the  common  debtor. 

The  pleadings  of  the  parties,  the  admissions  in  the  defendants*  brief, 
and  the  judgment  of  the  District  Judge  *make  it  probable  that  the 
property  described  in  the  petition  was  seized  and  advertised  for  salo  as 
alleged.  The  buildings  on  a  plantation,  the  seed  cane  and  the  mules 
placed  there  for  the  cultivation  of  the  soil  cannot  be  sold  separately 
from  the  plantation.  C.  P  art.  645 ;  act  of  1843,  p.  45;  C.  C.  455,  459. 
It  is  manifest  that  the  plaintiffs  would  -be  entitled  to  a  new  writ  if  ttus 
ii\junction  were  dissolved.  Under  the  circumstances,  justice  requires 
us  to  remand  this  cause  to  enable  the  plaintiffs  to  supply  tiie  evidenee 
omitted.  8  M.  170;  6  An.  764,  778,  793;  8  An.  459;  11  An.  546^  12 
An.  18, 92,  178 ;  18  An.  111. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
tlie  lower  court  be  avoided  and  reversed,  and  that  this  case  be  remand- 
ed to  the  court  a  qua  for  Airther  proceedings.  It  is  farther  ordered  tliat 
the  appellee  pay  the  costs  of  appeaL 

Behearing  refused* 
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Wftlter  L.  Campbell  t.  Cbu-lei  Waters  and  ICary  A.  Watan. 

No.  15M.— Walteh  L.  CAHrsELL  v.  Ciiaules  Waters  and  Mary 

A.  Waters. 

Vhcre  a  payment  haa  been  jnade  on  a  promlaaoiy  note  which  waa  glTon  for  the  price  of  alaiwa, 
and  a  new  note  waa  rxecQted  for  the  balance  due,  the  collection  of  the  second  note  oannot 
ba  JodidaUy  euioned  on  aroonnt  of  the  failure  of  oonelderation. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  Tkdard, 
J.  Clark  cD  Bayne,  for  phiiutiff  and  appellee.  Itace,  Foster  4&  E. 
T.  Ilerriekj  for  defendants  and  appellants. 

Taliaferro,  J.  The  defendants  are  sued  on  a  promissory  note  for 
$3337  70,  with  interest  at  eight  per  cent,  per  annum  from  the  thirtieth 
October,  1862.  The  defense  is  a  failure  of  consideration,  the  note 
haying  been  given  for  the  payment  of  the  price  of  slaves.  The  plaintiff 
meets  this  plea  by  contending  that  the  original  debt  was  novated,  as 
iho^rn  by  the  defendants  themselves.  Judgment  was  rendered  in  favor 
of  ihe  plaintiff,  and  the  defendants  have  appealed. 

It  appears  that  in  April,  18G0,  the  defendants  purchased  from  plaintiff 
two  slaves,  at  the  price  of  $3564,  for  which  they  executed  their  prom- 
isaory  note.  Subsequently,  in  December,  1861,  they  paid  the  plaintiff 
six  hundred  dollars  and  executed  a  new  note,  the  one  sued  on,  for 
$3337  70.  This  note  was  drawn  payable  to  the  commercial  firm  of 
Fellows  &  Co.^  and  was  by  tiiem  indorsed ;  and  it  was  further  secured 
by  a  mortgage  to  them  or  to  any  future  holder  of  the  note,  on  the  two 
ftlaves  purchased  from  the  plaintiff.  It  is  evident  that  the  new  note 
was  taken  for  the  remainder  of  the  price  of  the  slaves,  after  the  pay- 
ment of  six  hundred  dollars  was  made  on  the  original  note.  The  sec- 
ond note,  the  one  sued  npon,  is  therefore  vitiated  from  the  same  cause 
that  rendered  null  the  first  note. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further  or- 
dered that  there  be  judgment  in  favor  of  the  defendants,  releasing 
them  from  all  obligation  to  pay  the  note  sued  on,  the  plaintiff  and  ap- 
pellee paying  costs  in  both  courts. 


Xo.  1789. — Police  Jury  of  tue  Parish  op  Jefveusox,  Left  Bakx, 
«.  The  Heirs  of  D.  F.  Burtiie  and  Victor  Burthe,  Agent. 

tte  CoDBtftutioiii  of  the  State  of  Looiaiaiui  adopted  In  18M,  was  provisional  in  ita  diaradar, 

and  tLe  leeialation  had  under  it  partook  of  the  same  nature. 
Tkm  Ctmtmntitm  thai  formed  the  Conetitution  ot  1868,  waa  competent  to  annul  or  continue  In 

fstce  anj  of  tlie  proriaSona  of  the  Constitution  of  1864,  or  the  Uws  passed  thereunder. 
The  act  of  the  LegishOnre  of  the  sixteenth  of  March,  1866,  No.  123,  exempting  certain  proporiy 

fktmi  taxation  during  the  war.  was  annulled  by  article  149  of  the  Constitution  of  1868. 
Iff  flhe  act  of  the  Legislature  ot  March  as,  186T,  the  assessment  of  taxes  for  the  year  1860,  and 

the  eoDaecutive  yoaia  to  1864.  inclusive,  were  extended  until  the  first  of  January,  18T0l 

Soili  brought  for  the  taxes  on  property  for  these  years  is  therefore  premature  and  must 

abate  until  the  first  of  January,  1S70. 

APPEAL  from  tlic  Second  Judicial  District  Court,  parish  of  Jef- 
ferson. Dugui,  J.  B,  C,  Elliott,  for  plaintiff  and  appellant,  Tietor 
Bur(k€j  for  defendants  and  appellees.  « 
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PoUee  Jury  of  the  Firl«h  of  Jefferaon,  Left  Buik,  r.  The  Hein  of  D.  V.  Bariiha  and  Tletar 

Barthe,  Agent. 

Taliaferro,  J.  This  is  an  action  to  enforce  the  payment  of  certain 
taxes  alleged  to  be  owing  the  parish  of  Jefferson  by  defendants, 
who  refuse  to  pay  all  that  is  claimed  of  them.  They  admit  indebted- 
ness for  a  portion  of  the  taxes  demanded,  but  aver  that  they  are  not 

.  legally  bound  to  plaintiff  for  the  taxes  assessed  against  them  for  the 
[year  1862,  and  the  consecutive  years  to  1866,  inclusive.  The  judg- 
ment of  the  lower  court  exonerated  the  defendants  from  the  payment 
of  the  taxes  for  these  years ;  rendering  judgment  in  &vor  of  the  plain- 
tiff for  the  amount  of  the  taxes  for  the  year  1861,  three  hundred  and 
fifteen  doUars,  without  interest,  of  which  sum  a  tender  had  been  made 
to  plaintiff,  who  was  adjudged  to  pay  the  costs.  The  plaintiff  has 
appealed. 

The  plaintiff's  claim  Is  resisted  on  the  ground  that  the  property  as- 
sessed was  taken  possession  of  about  the  middle  of  the  year  1862,  by 
the  Federal  military  authorities,  who  converted  it  to  various  uses,  and 
leased  several  of  the  tenements  on  said  premises  to  different  tenants 

.  from  whom  they  derived  a  revenue  sufficient  to  have  paid  the  taxes 
now  claimed  from  the  defendants.  That  their  property,  the  taxes  on 
which  they  are  now  required  to  pay,  was  not  delivered  to  them  until 
some  time  in  the  year  1866.  That  they  have  in  vain  eiideavored  to 
obtain  from  the  United  States  Government  remuneration  for  the  use  of 
the  property  of  which  they  were  forcibly  deprived.  The  defendants 
also  allege  that  they  are  relieved  from  the  payment  of  taxes  for  the 
year  1862,  and  the  consecutive  years  to  1865,  inclusive,  by  the  act  of 
the  Legislature  of  the  sixteenth  of  March,  1866,  No.  122,  page  234. 
On  the  part  of  the  plaintiff  it  is  held  that  the  provisions  of  that  act 
are  unconstitutional  inasmuch  as  they  infringe  the  vested  rights  of  the 
parish  of  Jefferson  to  levy  and  collect  parish  and  municipal  taxes  for 
public  purposes,  and  they  further  aver  that  said  act  of  the  Legislatore 
is  annulled  by  article  149  of  the  State  Constitution  of  1868. 

It  is  moreover  contended  that  this  act  of  the  Legislature  of  Mareb 
16,  1866,  is  violative  of  the  provisional  Constitution  of  1864  (article 
124),  which  declares  that  taxation  shall  be  equal  and  uniform.  The 
act  it  is  held  relieves  a  certain  class  of  the  people  from  the  payment  of 
taxes  for  four  years  and  thus  infringes  that  uniformity  in  the  payment 
of  taxes  intended  by  the  Constitution  to  be  preserved.  This  objection, 
is  not  without  weight.  The  purpose  of  the  act  seems  to  have  been  to 
relieve  from  the  taxes  of  four  years  those  persons  whose  property  had 
•been  seized  and  occupied  for  more  than  three  months  in  any  one  year 
by  United  States  military  forces.  The  operation  of  the  act  would  be 
clearly  imequal.  Hundreds  of  people  of  the  State  have  been  forcibly 
deprived  of  the  use  of  their  property^  especially  during  the  years  1863 
and  1864,  by  United  States  militaty  ibrees  without  their  occupancy  of 
such  property  for  even  a  week* 
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FQleB  ^my  of  Um  driah  of  Jeffexioa,  Left  Buik.  t.  The  Hein  of  D.  F.  Bnrttie  aa4  Tifllov 

Burthe,  Agent 

lo  the  cose  iv here  plantations  were  destroj-ed  by  the  boming  of  tiie 
bnUdings,  fencing,  etc.,  upon  them,  it  was  rendered  entirely  imprae- 
ticable  for  the  owners  to  reside  upon  and  cultivate  Uiem.  It  is  mattei 
of  history  and  public  notoriety  that  very  many  of  the  people  of  thb 
State  under  such  circumstances  and  within  the  arena  of  actiye  warCue 
were  compelled  to  abandon  altogetlier  their  ]>lautatioDS  and  hornet, 
and  seek  at  a  distance,  from  the  seat  of  war,  temporary  placets  of  aboda 
until  the  restoration  of  peace.  And  yet  under  the  act  in  view  peraonn 
in  this  category  are  not  exempted  from  the  payment  of  the  taxes  of 
the  years  18G2,  18C3,  1864  and  1865,  because  tlieir  property  was  not 
occupied  by  United  States  military  forces  for  more  tlian  three  months 
in  any  one  year;  when  the  reasons  for  their  exemption  are  as  strong  as 
in  the  case  of  those  who  are  relieved,  and  which  establish  the  pnnciplB 
upon  which  the  relief  is  extended.  This  is  liowever  a  law  not  assew^ 
in^  a  tax,  and  we  do  not  consider  it  in  contravention  of  the  G<Nistitu- 
tional  provision  referred  to. 

The  Legislature  of  18G6  derived  its  autliority  to  enact  laws  from  a 
State  government  not  recognized  Itself  to  be  a  legal  State  government. 
That  State  gavemment  was  provisional  only  and  liable  at  any  time  to 
be  altered,  modified  or  abolished  by  the  Congress  of  the  United  States. 
The  enactments  of  a  Legislature  deriving  its  authority  from  so  infirm 
a  source  necessarily  partook  of  the  same  provisional  clmracter,  and 
their  validity  was  contingent  upon  any  action  that  might  subsequently 
be  taken  in  regard  to  them  by  the  General  Government  acting  through 
the  military  authority  established  in  1866,  and  which  was  paramount 
pending  the  re-establishment  of  a  valid  State  Government.    To  the 
people  of  the  State  this  paramount  jurisdiction  passed  on  the  adoption 
of  the  Constitution  of  1868,  and  its  subsequent  approval  by  Congress ; 
and  they  were  competent,  speaking  through  that  Constitution,  to  ratify 
or  aiinal  the  legislatioa  of  the  antecedent  provisional  State  Gk>vem- 
ment  or  any  portion  of  that  legislation.     By  the  one  hundred  and 
forty-ninth  article  of  the  Constitution,  the  act  of  tlie  Legidatore  of 
Bxteenth  of  March,  1866,  No.  122,  page  204,  was  invalid.    The  plea 
of  the  defendants  that  they  are  exonerated  by  that  act  from  the  pig- 
ment of  parish  taxes  for  the  years  1862, 1863, 1864  and  1865,  will  not 
avail  them. 

By  the  act  of  the  Legislature  of  March  28, 1867,  the  assessment  and 
foHectioB  of  taxes  for  the  year  1860,  and  the  consecutive  years  to  1864, 
invasive,  were  extended  to  first  of  January,  1870.  The  suit  brought 
by  plaintiff  to  enforce  the  payment  of  the  taxes  for  these  years  is 
thercfove  prematoie  and  must  abate,  the  defendants  not  being  bound 
by  law  to  pay  theas  tasea  befoie  the  expiration  cyf  the  term  granted  to 
theoL  The  defeaJants  admit  tiiair  indebtedness  tot  tiie  taxes  of  1861, 
sad  a¥er  that  th^y  tendtfed  pkiiatlff  the  san  of  $315  in  payment, 
which  was  refused*  Th^y  clam  thai  this  tender  of  payment  idieves 
^^  from  the  payment  of  interest  and  costs. 
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FoUoe  JvTj  of  the  Parish  of  Jeffenon,  Left  Bank,  y.  The  Heirs  of  D.  P.  Bnrfhe  and  Tlctor 

Burthe,  Agent. 

For  the  reasons  assigned  it  is  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and  reversed ; 
that  the  proceedings  taken  by  plaintiff  against  the  defendants  to  en- 
force the  collection  of  taxes  for  the  years  1861,  18G2,  1863  and  1864,  be 
and  the  same  are  hereby  annulled  and  set  aside  as  premature,  reserv- 
ing to  the  defendants  the  benefit  of  their  plea  hereafter  of  tender  of 
payment  of  the  taxes  for  1861. 

It  is  further  ordered,  adjudged  and  decreed  that  the  plaintiff  recover 
from  the  defendants  the  amount  of  taxes  claimed  in  the  petition  for 
the  year  eighteen  hundred  and  sixty-five,  to  wit,  the  sum  of  three 
hundred  and  forty-two  dollars  and  thirty  cents,  with  eight  per  cent, 
interest  per  annum  from  the  first  of  January,  1866,  until  paid  and  three 
dollars  cost  of  recording  tax  bills  with  priviledge  upon  the  property 
assessed. 

It  is  further  ordered  that  defendants  pay  costs  of  the  lower  court 
and  plaintiff  those  of  appeal. 

Rehearing  refused. 


No.  1788. — Police  Jury  of  the  Parish  op  Jefferson,  Left  BAifK, 
V.  The  Metairie  Bace  Course  Association. 

Sea  the  case  No.  1789,  reported  kbove. 

APPEAL  Irom  the  Second  Judicial  District  Court.    Dugud,  J.    J>.  CL 
JSlliott,  for  plaintiff  and  appellant.    II.  D,  Ogden^  for  defendants 
and  appellees. 

Taliaferro,  J.  This  case  presents  substantially  the  same  issaes  as 
those  in  the  case  of  the  same  plaintiff  against  Burthe  et  al.,  just  d<B- 
cided,  except  that  in  this  case  suit  is  brought  for  the  parish  taxes  for 
the  year  1866. 

The  case  being  considered,  it  is  ordered,  adjudged  and  decreed  that 
the  judgment  rendered  in  this  case  by  the  District  Court  be  annulled, 
avoided  and  reversed.  It  is  further  ordered,  in  relation  to  the  taxes 
sued  for  for  the  years  1861, 1862, 1863  and  1864,  that  the  suit  abate  for 
the  reasons  assigned  in  the  case  of  the  plaintiff  v.  Burthe  et  al. ;  that 
plaintiff  recover  from  defendants  the  sum  of  seventy  dollars,  amount 
of  taxes  for  the  year  1865,  with  eight  per  cent,  interest  from  first  Jan- 
uary, 1866,  and  seventy-five  cents  costs  of  recording  tax  bill.  Also, 
that  plaintiff  recover  the  further  sum  of  eighty  dollars,  amount  of  taxes 
for  the  year  1866,  with  interest  thereon  from  the  first  January,  1867, 
and  seventy-five  cents  costs  of  recording  tax  bill.  The  plaintiff  ^s  right 
of  lien  and  privilege  upon  the  property  assessed  is  hereby  recogaused. 

It  is  ordered  further  that  defendants  pay  all  costs  of  suit. 

Beheaiing  refused* 
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PolicA  Jury  of  the  r»Tlah  of  Jefferson,  Loft  Bank,  v.  L.  F.  Foaober. 

No.  1790. — ^Police  Jury  of  the  Pauisii  of  Jefferson,  Left  Baitk, 

V.    L.   P.   FOUCIIER. 
Cee  the  case  No.  IT  80,  reported  above. 

APPEAL  from  the  Second  Judicial  District  Court.  Dugu^,  J.  i,  C. 
Elliott y  for  plaintiff  and  appellant.  E,  Bermudcz,  for  defendant 
and  api>ellep. 

Taliaferro,  J.  Tliis  c?.5;c.  presents  substantially  the  sanfLO  issues  as 
tliosc  in  tlie  rnse  of  t!i«  sjiiiie  plaintiff  t'.  Burthe  et  al.,  just  decided. 

For  the  reasons  stated  in  WiWi  case,  it  is  ordered,  acyudged  and  de- 
creed that  the  judgment  of  the  District  Court  rendered  in  this  case  be 
annalledy  avoided  and  reversed.  It  is  further  ordered  that  the  snit 
abate  as  to  the  demand  of  payment  of  the  taxes  claimed  for  the  years  1863 
and  1864;  tliat  plaintiff  i*ecover  from  defendant  the  sum  of  six  hun- 
dred and  twelve  dul!ai*s  fifty  cents,  amount  of  taxes  for  the  year  1865, 
aad  the  farther  »uni  of  one  hundred  and  ten  dollars  and  ten  cents,  as- 
sessed to  defendant  for  levee  repairs  for  the  same  year,  with  eight  per 
cent,  interest  on  said  sums  from  the  lirst  January,  1866,  and  one 
dollar  fifty  cents  costs  of  i-ecording  tax  bills,  with  lien  and  privilege  on 
the  property  assessed. 

It  is  farther  ordered  tlsat  defendant  pay  costs  in  both  cases. 

Rehearing  refused. 


No.  1547.~Francis  M.  Fisk  v.  J.  M.  Moss*  21  329 

Caae  2 
Where  the  appeal  la  taken  in  o?od  court,  citation  of  appeal  to  the  appellee  is  onnecewafy.    OL  ^^ 

P.  03. 
A  Bottoo  to  dtomlaa  the  appeal  for  want  of  a  proper  bond  will  not  be  noticed  \tj  fiie  BaprenM 

Co«tt»  if  not  made  witliin  three  judicial  days  ftom  the  flllDg  of  the  record.    12  An.  SM. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.     Thiardj 
J.    T.  A.  EartlettCj  for  plaintiff  and  appellant.    A.  Canongef  for 
defendant  and  appellee. 

LuDELiNG,  C.  J.  The  apx>cllec  has  moved  to  dismiss  this  appeal  on 
two  groands : 

Fint — Because  there  is  no  citation. 

Second — ^Because  there  is  no  bond. 

The  apx>eal  was  taken  in  open  court,  at  the  same  term  at  which  the 
judgment  was  rendered.     This  dispensed  with  citation      Art.  573  C.  P. 

The  objection  to  the  bond  cannot  be  noticed,  as  the  motion  to  dis- 
miss was  not  made  within  three  judicial  days  after  the  record  was  filed. 
2  An.  138;  3  An.  326;  11  An.  613;  12  An.  350. 

On  the  day  fixed  for  the  trial  of  the  cause  the  plaintiff  failed  to  ap 
pear,  after  having  been  called  according  to  law,  and  the  District  Judge 
dismissed  the  suit,  on  motion  of  the  defendant.     We  perceive  no  error 
a  the  judgment. 

It  is  therefore  ordered^  a^udged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  and  that  ap^elldnt  pay  costs  ot  iilp^^l. 

Rehearing  refuted. 
42 
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Kolony  Brothen  kCo.r.  Biigel«7,  Blilr  k  tk>. 
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49  1386|  No.  6847. — MOLONY  BROTHERS  &  CO.  V.  RuGELET,  BlAIR  &  CO. 

Wkare  all  the  fkcta  are  spread  upon  fhe  record,  the  Snpreme  Court  will  not  take  into  conBldeta- 
tion  the  charge  of  the  judffe  a  quo  to  the  Jury.    6  Martin,  498. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.    Eggletton, 
J.    Diirant  d:  Uornor,  for  plaiutiffs  and  appellees.     Clarh  oD  Baifne, 
for  defendants  and  appelhmts. 

Hoyr £,  J.  The  plaintilTs  alleged  that  on  the  twentieth  March,  1858, 
tliey  bought  from  defendants  about  33,000  sacks  of  s:\lt,  represented  by 
defendants  as  stored  at  the  Brooklyn  Warehouse,  in  Algiers,  and  as 
being  the  cargoes  of  the  ships  Spark  of  ike  Ocean,  Bamberg^  Simoda 
and  Courier.  They  averred  that  11,880  sacks  of  this  salt  were  not  in 
the  warehouse  at  the  time  of  sale,  and  were  never  delivered  to  plain- 
tifh,  and  therefore  claim  to  recover  back  the  price  paid  for  this  amount, 
the  insurance  paid  by  them,  and  damages  for  non-delivery. 

The  defendants  answered,  admitting  the  sale,  and  averring  *'that 
thej  fhll J  performed  all  their  duty  in  reference  to  said  sale,  and  made 
due  delivery  according  to  the  custom  of  merchants  and  the  require- 
ments of  law,  and  that  plaintiffs  accepted  said  delivery  and  acknowl- 
edged the  same.'' 

The  plaintiffs  subsequently  filed  a  supplemental  petition,  claiming 
the  value  of  the  cargo  of  the  ship  Bamberg  with  damages,  the  right  to 
sue  for  which  had  been  reserved  in  the  original  petition,  on  account  of 
tliis  cargo  being  involved  in  litigation  with  other  parties  in  the  Fourth 
District  Court,  and  for  which  they  averred  that  they  had  paid  the  de- 
.    %ndants  the  sum  of  $7714  40. 

To  this  the  defendants  fil^d  a  general  denial. 

The  case  was  tried  before  a  jury,  who  found  a  verdict  for  plain ti£&. 
V  motion  for  a  new  trial  was  overruled,  and  judgment  rendered  in 
lavor  of  plaintiffs,  and  the  defendants  have  appealed. 

Our  attention  is  just  called  to  the  bill  of  exception  in  the  record. 

In  regard  to  the  cargo  of  the  ship  Bamberg,  which  the  defendant*- 
failed  to  deliver,  and  which  was  involved  in  the  litigation  which  is  fully 
reported  in  14  Annual,  pp.  394,  395,  the  defendants  sought  to  prove 
that  the  contract  in  the  shape  of  a  sale  to  Leland  from  Casey  &  Co.  of 
this  ciurgo  was  in  reality  a  pledge.  The  court  refused  to  permit  this, 
on  tlie  ground  of  irrelevancy,  and  we  think  correctly.  Whether  this 
cargo  was  pledged  or  sold  to  Leland,  it  could  in  neither  case  have  been 
delivered  to  plaintiffs.  It  was  adjudged  by  this  court  to  Leland  ;  de« 
fendants  never  delivered  it  to  plaintiffs ;  the  plaintiffs  never  obtained  it. 

The  defendants  sought  to  prove  by  Ellis  that  the  salt  in  question  was 
in  the  warehouse  in  December,  1857.  We  do  not  think  the  court  erred 
in  refusing  to  permit  this  proof  to  be  made. 

The  question  before  the  jury  was  whether  the  salt  was  there  on  the 
twentieth  March,  1858,  at  the  time  the  sale  was  inade,  mid  the  property 

represented  to  be  tbore  by  tbe  defendimta  (m  TQR49ni 
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lloloDjr  BiollMn  kCo.r.  Bag«l«y,  Blair  k  Ca 

Kor  do  we  think  the  court  erred  in  refusing  to  permit  C.  S.  Martin 
to  be  examined  as  a  witness  for  defendants.  He  was  a  member  of  the 
firm  of  Casey  &.  Co.,  the  warehousemen,  who  were  responsible  for  the 
salt,  and  were  interested  to  show  tliat  the  salt  was  really  in  the  ware- 
hoiue  on  the  twentieth  March,  18.S8,  according  to  their  receipts.  As 
the  law  stood  at  the  time  of  the  trial  (1860)  he  was  clearly  incompetent 
on  the  ground  of  interest.  See  Greenleaf  on  Et.  f  392  to  408,  and 
cases  dted. 

The  defendants  also  excepted  to  certain  points  in  the  charge  of  the 
judge  a  quo,  but  we  do  not  find  it  necessary  to  pass  upon  these  excep- 
tkms.  The  case  is  before  us  on  its  merits.  The  record  clearly  shows 
tiiAt  the  plaintiffo  purchased  the  salt  and  paid  the  defendants  for  it  the 
price  agreed  to  be  paid ;  that  the  defendants,  as  the  plaintiffs  charge, 
did  not  deliver  the  amounts  sued  for,  and  are  liable  for  the  sum  accorded 
>y  &e  judgment.  It  would  be  irnitless  to  discuss  the  ingenious  objec- 
tioos  of  the  defendants  to  the  charge  of  the  court,  when  the  case  is 
phunly  with  the  plaintiffs  in  the  evidence,  and  the  verdict  is  fully  justi- 
fied thereby.  No  improper  evidence  was  received — ^no  proper  evidence 
vas  rejected.  In  Maurin  v,  To$tin,  6  Martin  493,  this  court  said :  '*  It  is 
meless  for  us  to  take  into  consideration  tlie  propriety  of  a  charge  of  an 
inferior  court  to  the  jury,  when  the  whole  facts  are  spread  upon  the 
zecord.  For,  to  send  back  the  cause  for  a  new  trial  with  directions  to 
irithhold  a  i>art  of  the  charge  excepted  to,  or  to  give  another  would  be 
productive  of  delay  only ;  as  upon  a  new  appeal  whatever  might  be  the 
Terdict,  unless  it  was  a  special  one,  it  would  be  our  duty  to  weigh  the 
endmce  as  if  there  was  no  verdict"  See  also  4  M.  327;  7  N.  S.  196; 
4La.76. 

The  language  of  the  eminent  judge  whom  we  have  just  quoted,  ap* 
phes  with  special  force  to  the  case  now  before  uS;  which  was  tried 
about  nine  years  ago. 

For  the  reasons  given,  it  is  ordered  and  ac^udged  that  the  judgment 
^pealed  from  be  afSirmed  with  costSt 


^  SUPfiEM£  COUfiT  OF  LOUISIAKA, 


JamM  MelUgui  v.  The  Citizens*  B«nk  of  Louiciaua. 


No.  1468— Jahes  Nelligan  v.  The  Citizens'  Bank  op  Lotiisiaka. 

The  mllttar^  orden  iained  to  the  banks  of  New  Orleans  daring  the  Ute  war  directing  them  t« 
make  a  Statement  of  such  deposits  as  belonged  to  officers  of  the  armj  of  the  Conftdsnte 
lUMftfim,  and  directing  them  to  pay  orer  to  the  proper  officer  of  the  QiMutecaiafteir*^  Sepii^ 
meat  of  the  TJi^ted  ^t^  all  moneys  in  their  possession  belonging  to  or  Showing  upon 
fhefr  books  to  the  credit  of  snch  persons,  was  an  attempt  on  the  ]iart  of  the  military  anUun^ 
ttlM  |o  sequester  these  ftuds. 

A  ^wk  e%iiDOi|  be  relieyed  from  paying  a  deposit  to  the  proper  owner  on  the  ground  t^t  it 

•  nas  paid  over  the  amount  of  the  deposit  in  Confederate  treasniy  notes  to  the  Qnartermaster 
of  the  United  States  army,  under  military  orders,  nnless  it  is  shown  that  the  depostt  was 
ipa^  in  the  bank  in  Confederate  money  with  the  knowledge  of  the  depositor. 

The  sf  qnestration  %nd  taking  possession  of  Confederate  treasury  notes  by  the  military  a9t)Ml^ 
'  ities  of  the  United  States,  which  (he  banks  of  the  city  of  New  Orleans  had  given  over  as  the 
dApost^  of  offioers  engaged  in  the  rebellion,  did  not  amount  to  a  aequeslxatloii  by  the  lAiitBd 
9lat^  of  the  credits  of  said  parties,  against  the  banks. 

Confederikte  notes  haying  been  issued  in  violation  of  law,  and  against  good  morals  and  poblk 
policy,  could  not  form  the  basis  of  a  seizure  or  sequestration  so  as  to  exonerate  the  baidEs 
^rqn^  V^jfyliitj  to  t|ieir  depositors. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.    Thiardj 
J.    Breaux  dt  Fenher,  for  plaintiff  and  appellant.    Armand  Pilot, 
for  defendants  and  appellees. 

Howe,  J.  The  plaintiff  sues  for  thirty-five  hundr^  dollars,  tlie 
amount  of  a  deposit  made  by  him  in  the  bank  of  defendants  on  the 
fourth  January,  1862.  The  defense  set  up  in  the  answer  is  that  the 
amount  of  the  plaintiff's  deposit  was  paid  over  to  the  quartermaster  of 
the  United  States  army  on  the  twenty-third  August,  1863,  at  New  Or-' 
leans,  in  pursuance  of  military  orders,  as  the  funds  of  an  officer  in  the 
rebel  army,  a  receipt  taken  and  the  defendants  thereby  discharged  from 
all  liability. 

There  was  judgment  for  defendants  and  plaintiff  has  appealed. 

It  appears  by  the  evidence  that  at  the  time  stated  in  the  answer^  tiie 
defendants,  in  what  they  claim  to  have  been  a  compliance  with  military 
orders,  delivered  to  Captain  J.  W.  McClure,  acting  quartennaster,  the 
sum  of  thirty-five  hundred  dollars,  in  Confederate  notes,  as  the  balance 
of  deposit  due  to  plaintiff.  We  are  of  opinion  that,  to  enable  Hiem  to 
successfully  urge  this  fact  as  a  defense  to -the  demand  of  tlie  plaintSI^ 
the}''  must  show  that  the  deposit  made  by  the  plaintiff  was  made  in 
Confederate  notes.  The  military  orders  were  intended  to  seqaeater 
property. 

The  first,  of  date  August  7, 1862,  directed  the  banks  to  noAke  a  Btate- 
ment  of  such  deposits  as  belonging  to  officers  of  the  army  of  the  Con- 
federate States  (among  other  classes  of  persons),  and  to  hold  the  same 
till  further  action.  The  second  order,  of  date  August  17, 1863,  directed 
the  banks  to  pay  over  to  the  proper  officers  of  the  quartermaster^a 
department  all  moneys  in  their  possession  belonging  to  or  standing* 
upon  their  books  to  the  credit  of  the  same  classes  of  persons.  By  an 
official  communication  of  August  10,  1863,  the  commanding  general 
declared  **  the  transfer  of  these  balances  from  the  banks  to  the  ofiicera 
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Jamct  Nelligan  t.  Tbe  Citisens*  Bank  of  LoulaiftDa. 


of  ^  gpyernmcDt  is  not  in  the  ligUt  of  an  absolute  forfeiture."  Clearly, 
iUffiPf,  ijbe  Tt^ffiAf^  authoritio&,  attempted  to  sequester.  If  ia  thia  e^ae 
tl^  atteijaj^t  iroa  si^cccs^ul,  the  plaintiff  has  no  elaim.  But  if  the 
ai^^t  wa4  %l(^jrt;\ve  the  dcicnda.ntA  can  ht^rdly  with  good  grace  com* 
plyg  of  the  gbintiff 's  good  fprtuno.  Noat,  whether  the  sequealnitioii 
Ktfi  actEuallj"  niadi)  wilf  dppcnd  on  tlio  solution  of  the  queaUon  of  fact 
irlif^r  th£  (kDc^danta  received  Confederate  notes  on  4eiMMi^  Irom 
p)i^]^,  or  hiwful  money. 

UtJjije  d^i^^t  was  made  in  lawful  moneyj  i?e  cannot  pecceive  on.  what 
p;3n(3|>ilo  of  law  or  equity  the  defendimt^  epuld  discliarge  themaelTjea 
from  liability  to  plaintiff  by  the  delivery  to  the  quortermastec  of  Cou- 
ftdecat^  ]y>tes  proved  in  this  case. 

It  is  however  contended  with  much  vigor  by  defendants  that  if  the 
Vmtfi^  Stat^  government  is  satisfied  with  this  so-colled  payment,  the 
jiLup^iff  i^  without  interest  to  complain;  that  his  4^1aim  waaconfia- 
cat^  ^d  even  if  the  bank  did  not  pay  over  what  it  had  received  a#  a 
ii§^8^^  it  is  iqi  the  government,  and  not  for  the  plaintiff,  to  maJce 
fnrijber  deman^  and  upon  this  point  they  refer  to  the  case  of  Jfande- 
tilk  V,  ifif  Bank  of  Louisianay  19  An.  393. 

Vifip  caae  does  not  properly  support  these  views.  There,  a  real  pay- 
n^^  of  the  amount  oi  plaintiff  |s  deposit  had  been  mode  to  the  quarter- 
mjji^r,  in  lawful  money ;  a.nd  the  court  declared  that  this  payiMni 
ifc^sssml;f  released  the  bank.  In  other  words,  the  sequestration  iiaa 
9^giaX\^  made.  But  the  delivery  of  Confederate  notes  i|i  discharge  of 
ao  obligation  arising  from  a  deport  of  lawful  money  is  not  a  payment, 
vitbpjQ^t  th^  consent  of  the  creditor;  uor  would  such  delivery  be  a 
eompliance  with  an  order  tp  turn  over  the  balance  of  such  a  deposit 
to  thf  quartexm^i^]^.  If  lender  Sucl^  circumstances  the  quartermaster 
i«<^ved  Confederate  notejs  only,  he  tailed  to  obtain  what  he  was  trying 
to  <^biaiu — the  defendants  iuile4  to  give  up  to  him  what  they  ought  to 
^^c  j^v^o  up. 

\Ye  find  it  necessary  to  inquire,  tlicn,  in  this  case,  whethec  the 
4^Qsiid«uit#  have  shown  as  part  of  tJieir  defense  that  the  deposit  by 
iddl^tiff  vi^Aa  si;iade  in  Confederate  notes. 
Upon  this  point  the  plaintiff's  testimony  is  substantially  as  follows : 
**  1  ^§ll.t  tp  the  bank  on  the  iburth  January,  1862,  and  as  I  got  inside 
th$4<Mi^  I  ^'AS  stopped  by  Mr.  Denegre,  president  of  the  bank.  I  was 
aAed.liy  lum  ho«r  his  son  was,  and  he  invited  me  into  his  room  on  the 
k&  hand  side  of  the  entry.  He  asked  me  if  I  was  going  to  make  a 
4qj^i(.  I  had  iu  my  possession  at  the  time,  the  check  marked  '  A ' 
tt^^iye  inpney.  I  dp  not  now  recollect  but  what  Mr.  Den^gse  took 
q^  miHie^  and  clieck,  and  had  the  entry  made  in  the  bank  book  marked 
'B,'  a^d  returned  tlie  book  to  me  with  the  entry  made  in  it,  I  hand^ 
ibe  cheek  and  money  to  Mr.  Den^grc,  and  he  had  the  entry  made.  I 
irill  not  be  positive  as  to  Mr.  Den^gre  making  the  deposit  for  me;  but 
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am  positiye  the  check  marked  'A'  and  four  hnndred  or  fiye  hnndred 
dollars  which  I  had  in  my  pocket,  constitnted  the  deposit  made.  We 
had  no  conversaiiim  in  regard  to  Confederate  monet^  The  check  marked 
'  A'  was  received  from  Mr.  Gerard  Farrell  for  money  loaned  by  me  to 
him  he/ore  the  war.  My  object  in  drawing  the  money  and  depositing  it 
in  bank  was  to  put  it  in  a  place  of  safety.  I  left  the  next  day  for  Yir- 
ginia,  and  considered  it  in  a  place  of  safety.  I  had  nothing  more  to  do 
with  the  matter  until  after  the  war.  When  Farrell  gave  me  the  check 
he  did  not  say  anything  about' Confederate  money.  I  supposed  it  to  be 
the  same  as  I  had  loaned  him."    *    *    *    * 

Croie  JExamined.—*  *  *  '<  I  was  only  here  three  days  in  1862,  and 
cannot  say  what  the  currency  was  at  the  time.  All  the  transactions 
I  had  were  in  gold;  I  can't  say  whether  the  money  I  gave  to  Mr  De- 
n^gre  was  in  gold,  Citizen  Bank  notes,  or  what  kind  it  was.  I  was  not 
long  enough  in  town  to  find  out  the  currency  then  prevailing.  When  I 
went  to  Virginia  I  took  one  thousand  dollars  in  gold,  and  when  I  came 
back  I  brought  back  Ave  hundred  dollars.  I  can't  say  what  the  value 
of  Confederate  currency  was.  In  1862,  when  I  was  in  Norfolk,  Virginia, 
gold  and  silver  were  current.  *  *  Where  I  was,  I  saw  more  gold 
and  silver  than  Confederate  money.  I  did  not  look  into  the  bank  book 
when  Mr.  Den^gre  returned  it  to  me."  Being  asked,  ''  were  you  not 
surprised  in  findings  the  words  current  funds  instead  of  cash  written  in 
the  book  t"  says :  ^'  I  never  paid  any  attention  to  it ;  not  being  accog* 
tomed  to  banking  business,  I  trusted  tbe  officers." 

The  check  referred  to  in  this  testimony  is  an  ordinary  bank  check, 
drawn  by  Gerard  Farrell  on  the  defendants,  for  t3,2d4  90. 

John  G.  Gaines,  for  defendants,  testified  that  the  currency  of  the 
country  at  that  time  was  Confederate  States  treasury  not^s ;  that  any 
check  drawn  on  the  bank,  unless  otherwise  specified,  would-be  paid  in 
Confederate  money ;  that  Farrell*s  check  was  payable  and  would  have 
been  paid  in  Confederate  money }  that  from  September,  1861,  ib  waa 
understood  with  depositors  that  all  checks  were  payable  in  Confederate 
money,  unless  there  was  a  special  deposit,  and  that  there  was  no  special 
agreement  with  Mr.  Farrell  as  to  the  payments  of  lus  checks.  ^'In 
most  of  the  bank  books,"  continues  this  witness,  '*  a  printed  notice  was 
posted  notifying  all  depositors  that  all  deposits  made  or  checks  drawn 
would  be  in  Confederate  money  The  omission  to  post  the  notice  in 
the  book  marked  *  B '  [the  plaintiff's  bank  book],  was  throuj^  error  or 
mistake.  Whenever  the  notice  was  omitted  it  was  done  so  through 
error."  The  bank  book  of  Farrell  was  put  in  evidence  by  defendants, 
and  from  that  it  appears  that  on  the  sixteenth  September,  1862,  the 
depositor,  Farrell,  had  a  balance  in  the  bank  of  $7481  17,  in  lawful 
money.  This  balance  does  not  appear  to  have  been  reduced  at  the 
time  the  check  to  plaintiff  was  drawn. 

It  will  be  perceived  at  once  that  this  case  differs  from  that  of  Erwin'a 
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Executors  v.  Bank  of  New  Orleans,  lately  decided,  and  resembles  in 
some  important  features  the  case  of  Weaver  v.  Anfoux,  20  An.  p.  1. 

The  plaintiff  for  a  loan  of  lawful  money  receives  the  check  of  Farrell, 
dmirn  niK>n  a  bank  in  which  FarrcU  has  a  large  deposit  in  lawful 
money.  Farrell  does  not  infonu  plaintiff  that  the  check  will  be  paid 
in  Confederate  notes.  The  check  docs  not  convey  any  such  idea.  The 
oiBcers  of  the  bank  in  receiving  it  on  deposit  and  giving  the  plaintiff 
eredit  for  the  amount  do  not  so  inform  him.  We  find  no  reason  in  this 
record  to  doubt  his  statement  tliat  he  supposed  it  to  call  for  the  same 
kind  of  money  that  he  loaned  Fari*ell  before  the  war.  As  for  the  bal- 
ance of  the  deposit  there  is  no  evidence  to  show  that  it  was  other  than 
lawful  money. 

From  the  evidence  as  a  whole  wo  conclude,  that  the  defendants  on 
▼hom  the  onvs  was  under  the  pleadings,  have  not  established  that  this 
deposit  was  made  in  Confederate  notes,  and  that  tlierefore  proof  of  the 
delivery  of  $3500  of  such  notes  to  the  quartermaster^  did  not  establish 
a  discharge  of  the  liability  of  the  defendants. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  be  avoided  and  reversed,  and  that  the  plaintiff  have  judgment 
against  the  defendants  for  the  sum  of  thirty-five  hundred  dollars  with 
legal  interest  thereon  from  September  1, 1865,  until  paid,  and  costs  in 
both  courts, 

Behearing  refused. 


No.  1542. — ^WiDOw  Aline  Boulin  v.  James  Rainet. 

Cradtti  on  the  bMk  of  »  promlwory  note  to  b«  evidoace  against  the  maker  moat  be  ahown  to 

bare  beoi  placed  there  with  his  knowledge  and  oonaent. 
The  plea  of  graeral  denial  only  admits  the  rigoatare  on  the  face  of  the  notau    An  agreemant  on 

the  back  <rf  the  note^  aign^  bjr  the  maker,  doea  not  form  a  part  of  lt»  and  ia  not  admitted 

Iqrthe  geo«ral  denial. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans.    Duplaniier, 
J.    Jerome  Meunier,  for  plaintiff  and  appeUee.    Bandolph  dt  Sin- 
SfeioUf  for  defendant  and  appellant. 

LuDELiKO,  C.  J.  This  suit  is  instituted  on  two  promissory  notes — 
one  for  five  hundred  and  ninety  dollars  and  seventy-three  cents,  due 
fifteenth  of  March,  1864 ;  the  other,  for  the  sum  of  three  thousand  three 
handled  doUars,  due  twelfth  of  March,  1860. 

The  plea  of  prescription  has  been  filed  in  this  court. 

Citation  was  served  on  the  defendant  in  this  case  on  the  seventh  of 
May,  1867. 

The  note  for  five  hundred  and  ninety  dollars  and  seventy- three 
cents  is  not  prescribed.  The  other  note  is  prescribed  on  its  face.  But 
it  is  contended  by  the  plaintiff  that  the  payment  of  the  note  was  proro- 
gated by  agreement  with  defendant  and  that  partial  payments  were 
inade  st  different  times  aq  f^ppears  from  the  indorsementa  oa  th^  baol; 
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of  the  note,  and  thus  prescription  was  interrupted.  These  memoranda 
were  not  proved  or  offered  in  evidence,  and  although  they  might  be 
^roof  against  the  party  who  had  possession  of  the  note,  if  offered  la 
evidence,  they  prove  nothing  against  the  defendant,  unless  it  be 
est^rblished  that  they  were  written  by  him,  or  with  his  knowledge  and 
consent,  or  at  least  that  the  credits  wore  given  before  prescription  had 
acci*tied  and  at  a  time  not  suspicious.    12  An.  83,  C61. 

The  renewal  on  the  back  of  the  note,  purporting  to  have  been  signed 
by  ihe  defendant,  was  not  offered  in  evidence — non  conetatj  that  if  it 
had  been,  the  defendant  would  not  have  objected  to  it  and  denied  his 
signature.  His  general  denial  admitted  Jus  signature  to  the  note  onty. 
We  do  not  consider  the  agreement  on  the  back  of  the  note  a  part  of  it. 

We  do  not  regard  this  case  as  coming  witliin  the  rule  announced  in 
Maxwell  v,  Kennedy,  10  Au.  p.  703. 

The  plaintiff  has  asked  us  to  remand  the  case  if  we  considered  the 
plea  of  prescription  well  founded. 

It  is  therefore  ordered,  a^udged  and  decreed  tliat  the  judgment  of 
the  lower  court  in  favor  of  the  plaintiff  for  the  sum  of  five  hundred 
iand  ninety  dollars  and  seventy -throe  cents,  with  eight  per  cent,  per 
annum  interest  from  the  twelfth  of  March,  1863,  be  affirmed,  and  that 
in  other  respects  it  be  avoided  and  set  aside.  It  is  further  ordered 
that  this  cause  be  remanded  to  the  District  Coui*t  to  be  tried  on  the 
plea  of  prescription,  and  that  the  defendants  pay  the  costs  of  the 
District  Court,  and  that  the  appellee  pay  costs  of  the  appeal. 


No.  2063. — State  of  Louisiana,  on  the  relation  of  A.  Bebo,  Jr.,  v. 

Armand  Pitot,  Jr. 

Where  tlie  tnnaorlpi  of  Appeal  is  daljr  certified  hj  the  clerk  of  the  Disfrlct  Court  aft  oontaliiliis 
all  the  evidence,  etc.,  adduced  on  the  trial,  it  ia  anffident  to  enable  the  Saprema  Cooit  to 
decide  the  caae  on  its  merits  and  the  appeal  will  not  be  dismissod.    90  AH.  813. 

The  aAdaTit  of  the  appellant  that  hia  interest  in  the  controversy  cxceeda  five  haadred  dollacs 
is  snfhoiMiit  to  give  the  Supremo  Court  jurisdiction  of  the  appeal. 

The  right  to  an  office  can  not  be  inquired  into  or  tested  under  existing;  laws  on  an  applicaikm 
for  a  writ  of  tnandamus,    Sternberg  v.  Legard,  ante  page  11 

APPEAL  ftom  Seventh  District  Court,  parish  of  Orleans.    CoUeme^  J. 
ffomor  ds  Benedict,  for  relator,  appellant,  Cfharvet  &  DuplanUdr  and. 
E,  B6rmudeg,  for  defendant  and  api>ellee. 

Wtlt,  J.    Defendant  and  appellee  mores  to  dismiss  iMk  ajppeal 
because  the  record  does  not  show  a  note  of  Evidence,  statement  of  fiiets, 
bill  of  exception  or  assignment  of  errors,  and  because  the  interest  of 
the  plaintiff  in  the  matter  in  dispute  does  not  exceed  five  hundred 
dollars. 

The  olerk  of  the  District  Court  has  certified  that  the  transcript  filed 
in  this  court  contains  a  true  and  correct  copy  of  '*  all  the  proceedin ^^ 
had|  doous^ents  filed  and  evidence  adduced  on  the  trial,"  and  this 
suffices  to  enable  this  court  to  consider  the  case  and  decide  it  <m  i^ 
merits.    20  A.  213. 
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Tbe  appellant  has  filed  in  this  court  his  affidavit  that  the  amttcr  in 
dispute  and  his  interest  therein  exceeds  fire  hundred  dollars. 

The  matter  in  dispute  is  the  possession  of  certain  notarial  records  in 
tlie  hands  of  the  defendant,  which  the  relator  as  castodian  of  notarial 
records  of  the  parish  of  Orleans,  under  act  affirmed  twenty-eighth 
March,  1867,  sues  to  recover.  His  interest  in  said  records  is  ^e  fees 
he  iM  entitled  to  hy  said  act  for  certifying  copies  thereof.  His  affidavit 
establishes  tliat  his  interest  therein  exceeds  five  hundred  dollars,  which 
gives  this  court  jurisdiction. 

The  motion  to  dismiss  U  therefore  overruled. 


On  the  Merits. 

This  is  a  proceeding  by  mandamus  to  recover  the  records  of  a  notary 

pablic  who  is  alleged  to  be  no  longer  an  officer. 

The  relator,  as  custodian  of  notarial  records  of  the  parish  of  Orleans, 
claims  to  be  entitled  to  the  records  in  possession  of  the  defendant  by 
nrtoe  of  the  third  section  of  the  act  of  twenty-eighth  March,  1867, 
vhich  provides  ''  that  it  shall  be  the  duty  of  said  custodian  of  nota- 
rial records  to  collect  together  and  safely  keep  in  his  possession  tlie 
leeords  of  all  notaries  in  the  parish  of  Orleans  who  shall  have  ceased 
Co  be  such,  either  by  death,  removal  or  otherwise,  except  such  records 
as  are  already  in  the  custody  of  other  notaries.^'    *    *    Acts  1868,  p. 
£1.    He  alleges  that  the  defendant,  A.  Pitot,  Jr.,  has  in  his  possession 
and  custody  the  acts  and  other  instruments  of  writing  passed  before 
him  as  notary  public  in  and  for  the  parish  of  Orleans;  and  that  he  is 
not  now  a  notary  public  by  reason  of  not  liaving  the  consent  of  the 
Senate  to  his  appointment ;  also  because  his  appointment  to  office  under 
the  ConBtitution  of  1864,  ceased  by  virtue  of  the  organization  of  the 
government  under  the  Constitution  of  1868. 

He  avers  that  said  Pitot  claims  to  exercise  the  functions  of  a  notary 
and  unlawAilly  detains  the  notarial  records  in  his  office. 

The  defendant  appeared  and  excepted  on  the  ground  that  the  pro- 
ceeding by  mandamus  is  illegal;  that  the  relator  has  no  cause  of  action 
against  him ;  that  he  is  a  duly  qualified  and  commissioned  notary  pub- 
lie  in  the  parish  of  Orleans,  not  having  resigned  or  been  removed,  and 
that  he  la  entitled  to  retain  possession  of  the  i>apers,  documents  and 
etiier  effects  belonging  to  his  office. 

The  only  evidence  we  find  in  the  record  is  the  commission  of  the 
rdatnr  as  custodian  of  notarial  records  and  his  oath  of  office,  dated 
nxtk  October,  1868,  and  the  commission  and  oath  of  office  of  the  de- 
fendant as  notary  public,  bearing  date  fifteenth  April,  1867. 

From  a  judgment  disnusfling  his  petition  the  relator  has  appealed 
The  -A^bX  of  the  relator  to  recoyer  the  object  he  seeks  depends  on  the 
43 
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•olation  of  the  question  whether  or  not  the  defendant  is  entitled  to  his 
office  as  notary  public.  If  the  allegations  of  the  defendant  be  true, 
that  he  is  a  duly  qualified  and  commissioned  notary,  lawfully  in  tho 
discharge  of  his  official  duties  there  is  no  cause  of  action  against  him. 
He  is  entitled  to  the  papers  and  documents  belonging  to  his  oiHce. 

If,  on  the  other  hand,  liis  tenn  of  office  has  ceased  because  of  his 
appointment  not  having  been  confirmed  by  the  Senate,  or  because  of 
the  operation  of  the  one  hundred  and  fiftietli  article  of  the  Constita- 
tion  of  1863,  the  relator  has  a  caaf«e  of  action,  and  can  claim  the  records 
confided  to  his  custody  by  law. 

The  relator  bases  his  claims  on  the  ground  that  the  defendant  has 
ceased  to  be  an  officer,  and  it  is  his  duty  under  the  act  of  twcnty-eiglitli 
March,  18G7,  to  take  the  custody  of  tlie  records  of  his  office. 

We  can  not  determine  the  rights  of  the  relat4>r  in  tho  premises  with- 
out deciding  upon  the  right  of  the  defendant  to  the  office  of  notary 
public.    This  we  can  not  inquire  into  in  a  proceeding  by  mandamus. 

In  the  case  of  the  State  in  the  relation  of  Sternberg  v.  Legarde,  lately 
decided,  we  held  that  'Hhe  right  to  an  office  can  not  be  tested  under 
existing  laws  on  an  application  for  a  writ  of  mandamus."  We  still  ad- 
here to  that  opinion. 

The  right  of  the  defendant  to  the  office  of  notary  public  can  be  tested 
under  the  act  of  tho  fifteenth  of  October,  1868,  re-enacting  ^'&n  act 
providing  a  remedy  agaiust  usurpations,  intrusion  into  or  the  unlaw- 
All  holding  or  exercising  a  public  office  or  franchise  in  this  state. '^  Acts 
1868,  199.  In  a  procecuinc:  uuder  said  act  the  questions  involved  in 
this  case  might  be  dctunniued,  but  as  they  are  now  presented  they 
can  not  be  entertained  and  considered. 

It  is  therefore  ordered  that  the  judgment  of  tho  court  below  bo 
affirmed  with  costs. 
Rehearing  refused. 


No-  1454. — Foster  &  McAllister,  Erwin's  Executors,  v,  Bakk  of 

New  Orleans. 

A  deposit  in  the  Bank  of  Kew  Orleans  in  1802,  in  chocks  and  drafts,  drawn  by  the  Union  ^»*»*v) 
of  Nashville,  and  by  citizens  of  Tennessee,  daring  the  time  that  Confederate  TrfsasaiJ 
notes  vere  shown  to  be  bank»ble  Ainds  in  Now  Orleans  and  Nashville,  must  bo  conaldera^ 
as  having  been  made  in  such  ftinds.  ^ 

A  depositor  of  funds  in  Confederate  Treasury  notes,  while  such  notes  were  shown  to  be  *»*^ij 
able  funds,  cannot  recover,  Arom  the  bank  in  money,  the  amount  so  deposited. 

Where  a  party  purchased  checks  drawn  by  one  bank  on  another,  and  drafts  drAwn  by  one 
on  another,  aU  within  the  Confederate  lines  at  the  time,  and  paid  for  them  in 
l^easury  notes,  he  must  be  considered  as  jNtrttnpt  eriminw  in  giving  credit  to  that 
and  is  without  the  capacity  to  obtain  the  enforcement  of  aqy  contreot  or  obllgatioKi 
out  of  such  transactions. 


APPEAL  from  the  Fourth  District  Court  of  New  Orleans.   Tkeardy  , 
Breaux  dt  Fenner,  for  plaintiffs  and  appdl^es,  WWiam  S,  liux 
and  J&«  Cn9t9ra,  for  def^^ndant  and  uppelUmt 
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Taliaferro,  J.  The  plamtifTs  as  executors,  the  one  of  James  Erwin, 
Sr.,  the  other  of  James  Erwin,  Jr.,  bring  this  suit  to  recoTer  from  Iho 
Bank  of  New  Orleans  the  sum  of  twenty  thousand  dollars  with  legal 
uterest  thereon  from  the  twenty- seventh  day  of  February,  1862.  They 
allege  that  at  that  date  the  Bank  received  for  account  of  the  firm  of 
James  Erwin  &  Son,  twenty  thousand  dollars,  which  it  has  failed  to 
pay  over  or  to  account  for. 

The  answer  is  a  general  denial.  The  defendant  admits  that  it  did 
receive  about  the  twenty-fifth  of  February,  18C2,  from  James  Erwin  & 
Son,  two  checks  drawn  upon  it  by  the  Merchants'  Bank  of  Nashville, 
one  for  $3000,  the  other  for  $4000,  and  also  four  drafts  amounting  in 
the  aggregate  to  $13,000,  drawn  upon  William  Conner  &  Co.  The 
proceeds  of  the  whole,  making  $20,000,  they  aver  were  placed  on 
the  books  of  the  Bank  to  the  credit  of  James  Erwin  &  Son  in  fdnds 
then  bankable,  that  is,  in  Confederate  money  whicli  at  that  time  they 
allege  was  the  only  currency  used  in  commercial  deidings  in  New 
Orleans.  The  defendant  further  sets  out  that  from  the  circumstances 
under  which  the  transactions  took  placo  between  James  Erwin  ^  Son 
and  the  defendant,  it  was  authorized  to  receive  and  pay  back  Ci^nfed- 
erate  money  to  them  which  it  has  always  been  and  is  now  willing  to 
do.  The  defendant  further  pleads  in  bar  of  this  action  that  the  plain- 
ti^Ts'  pretended  claim  is  based  on  a  contract,  the  consideratioj^  of  which 
w;:8  Confederate  money,  an  illicit  currency  gotten  up  to  sustain  the 
'late  rebellion  against  the  United  States  Government,  and  the  contract 
being  against  public  order  and  policy  is  null  and  void. 

In  the  court  below  the  plaintiffs  had  judgment  for  $20,000  with  legal 
interest  from  the  tenth  of  July,  1863.    The  defendant  has  appealed. 

On  the  twentieth  of  December,  18G1,  James  Erwin  &  Son,  of  Nash- 
ville, purchased  from  the  Merchants'  Bank  of  that  place,  two  checks, 
one  for  $3000,  the  other  for  $4000,  drawn  on  the  Bank  of  New  Orleana 
la  the  following  form : 

'<$3000.    Merchants*  Bank,  Nashville,  Tenn., 

In  Bankable  funds, 
Pav  to  the  order  of  James  Erwin  three  thousand  dollars.    To  Bank  of 
New  Orleans,  New  Orleans,  La. 

U.  C.  SHAPABD,  Cashier. 

No.  9838." 

The  four  checks  or  drafts  on  Conner  &  Son,  were  purchased  by  the 
Erwins  in  Nashville,  from  the  Traders'  Bank  of  that  place,  on  the 
twentieth  of  December,  1861,  and  they,  in  like  manner,  with  the  checks 
apon  the  Bank  of  New  Orleans  bought  at  same  date,  were  drawn  pay- 
able in  ''bankable  funds^"  Conner  &  Son  in  payment  of  the  checks 
drawn  upon  them,  gave  their  own  check  upon  the  Bank  of  New  Or- 
leans.  Its  amount  was  charged  to  Conner  &  Son,  and  passed  to  the 
dedit  of  James  Erwin  &  Son.  The  same  thing  was  done  in  relation 
to  the  checks  drawn  by  the  Mercliunts'  Bank  of  Nashville. 

The  plaintifib  argue  that  neither  the  checks  upon  the  bank  nortipon 
Conner  &  Son,  were  collected  in  Confederate  money.    That  Confod- 
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ori^te  money  was  not  received  for  Erwin  &  Son,  nor  authorized  to  bo 
received  by  them,  and  that  nothing  appears  to  connect  the  Erwins 
with  any  transaction  in  Confederate  money  throughout  the  whole 
business,  that  the  Bank  on  receipt  of  the  checks  informed  the  holders, 
through  its  cashier,  that  it  was  in  receipt  of  their  letters  of  sixteenth 
and  twenty-third  of  December,  18C1,  '*  with  twenty  thoussmd  dollars, 
which  as  requested,  have  been  placed  to  the  credit  of  James  Erwin 
Sc  Son.'' 

It  is  shown  that  at  the  time  these  several  checks  were  purchased,  and 
afterwards  when  their  proceeds  were  placed  to  the  credit  of  the  Erwins, 
Confederate  money  was  bankable  funds  both  in  Nashville  and  New 
Orleans }  that  Conner  &  Sou  knew  when  they  gave  their  check  to  pay 
those  drawn  upon  them,  that  it  would  be  paid  in  Confederate  money. 
The  testimony  in  the  record  renders  it  clear  beyond  a  reasonable  doubt 
that  the  so-called  Confederate  money  was  the  exclusive,  the  only 
currency  at  that  time  in  New  Orleans.  All  business  operations  were 
earried  on  in  that  currency.  Nobody  expected  to  pay  or  be  paid  in 
any  other  money.  The  president  of  the  Bank  of  New  Orleans  at  that 
time  testifies  that  from  the  time  of  the  suspension  of  specie  payments, 
sixteentb  of  September,  1861,  the  banks  of  New  Orleans,  including 
that  of  which  he  was  president,  received  and  paid  out  Confederate 
notes — all«otber  notes,  he  adds,  gradually  disappeared  from  circulation ; 
that  on  the  first  day  of  January,  1863,  payments  in  the  Bank  of  New 
Orleans  were  made  in  Confederate  money.  That  it  was  then  univers- 
ally used  in  the  payment  of  debts  due  to  banks ;  that  it  was  universally 
recognized  in  New  Orleans  as  money ;  that  it  was  bankable ;  that  it  was 
generally  known  and  understood  among  the  dealers  of  the  Bank  of 
New  Orleans  that  checks  on  it  would  be  paid  in  Confederate  money ; 
that  notices  were  placed  by  the  bank  in  the  bank  books  of  depositors 
that  checks  on  it  would  be  paid  in  Confederate  money,  and  that  that 
was  the  general  understanding. 

Another  witness,  a  director  of  the  same  bank  at  the  time  referred  to, 
corroborates  the  statement  of  the  president  in  regard  to  the  noticeB 
^ven  to  depositors,  and  says  tliat  tlie  instructions  to  the  officers  of  the 
bank  were  to  give  notice  in  all  cases  to  depositors  that  the  bank  would 
pay  checks  on  it  in  Confederate  money,  and  that  depositors  would  be 
required  to  receive  the  same  currency  deposited  by  them.  He  states 
that  by  the  twenty-fifth  of  February,  1862,  every  bank  in  New  Orleans 
had  given  the  same  notices.  His  testimony  is  to  the  same  effect  as  tliat 
of  tlie  president  as  to  the  exclusive  and  universal  circulation  of  Con- 
federate money  in  New  Orleans  at  that  period. 

Another  witness,  at  the  time  in  view,  a  note  clerk  of  the  Bank  of 
New  Orleans,  and  subsequently  cashier  of  the  bank,  corroborates 
fully  the  testimony  of  the  director.  He  says  that  the  firm  of  James 
Erwin  &  Son  never  had  any  transaction  with  the  Bank  of  New  Orleans, 
except  the  solitary  one  out  of  wliich  this  suit  has  arisen.  He  shows 
that  the  funds  placed  by  the  bank  to  the  credit  of  the  Erwins  were 
Confederate  money,  that  the  twenty  thousand  dollars  deposited  in 
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eourt  (meaning  the  Confederate  money  to  tlie  credit  of  James  Erwin  & 
Son) J  lie  fonnd  in  t]ie  Bank  ol  New  Orleans  wlien  he  took  charge  of  its 
foods. 

Other  witnesses  confirm  to  a  gi*cat  extent  the  testimony  we  have  de- 
teilod.  All  the  witnesses  concur  in  dechiriug  the  universality  of  tiie 
BIB  $t  tliat  timo  In  New  Orleans  of  Contcdcrato  money.  They  estob- 
luh  most  conclusively  that  it  was  tlie  only  currency ;  that  it  entered 
iato  all  eommereiol  operations,  tliat  by  it  alone  all  banking  bnginesa 
vaa  carried  on ;  all  deposits  made  in  oil  the  banks  were  made  in  Con- 
fyderaJbe  money.  All  money  paid  out  by  the  banks  was  Confederate 
money;  in  snort  that  every  kind  of  trade,  occupation  and  business 
euTied  on,  used  Confederate  money  as  a  medium  of  exchange.  Finally 
thfit  every  si^ecies  of  negotiation  whatever  entering  into  the  mercan- 
tile pursnits  of  the  time  and  into  the  every  da3^  pursuits  of  life  was 
pGiformed  through  Confederate  money  as  the  sole  medium  of  exchange, 
becMsc  the  business  purposes  of  the  community  could  not  otherwise 
luxTe  been  accomplished. 

It  is  in  proof  distinctly  that  at  the  time  the  Erwins  bought  the 
checks  from  the  Nashville  banks,  Confederate  money  was  bankable  in 
Xs<Iiville,  and  it  is  also  fully  established  tliat  they  gave  for  those 
diecks  either  Confederate  money  or  bank  notes  of  Tennsssee  bonks  in 
good  credit.  It  is  a  matter  of  history  that  at  the  period  of  these  trans- 
actions specie  payments  were  every  where  suspended  throughout  the 
so-called  Confederate  States.  From  the  broad  array  of  evidence  spread 
oat  in  the  record  we  think  the  following  deductions  are  legitimate  and 
leave  no  reasonable  doubt  upon  the  mind  and  conscience  of  their 
tra^i.  That  the  large  sum  forming  the  object  of  the  adventure  and 
the  mode  of  the  negotiation,  imply  tliat  the  Erwins  were  capitalists, 
conversant  with  money  transactions,  acquainted  with  the  state  of  ex- 
change and  having  a  competent  knowledge  of  the  character  and  con- 
dition of  the  currency  and  of  the  banking  operations  going  on  at  the 
time  withia  the  large  range  of  their  business. 

That  tJiey  paid  for  the  checks  they  forwarded  for  collection  to  New 
Orleans  either  in  Confederate  money  or  in  the  notes  of  Tennessee 
hubs,  which  nothing  warrants  us  in  lielienng  were  then  in  any  better 
credit  than  Confederate  money.  Hence  it  results,  that  the  probability 
i»  just  as  strong  that  they  used  Confederate  money  in  the  purchase 
of  the  clieeks  as  that  they  did  not.  That  their  implied  knowledge  of 
Ihe  coui'se  of  trade  and  business  at  that  day,  negative  the  idea  that 
f^iey  were  i^orant  of  the  kind  of  moDcy  the  Bank  of  New  Orleans 
VIS  receiving  and  paying  out  at  the  time  they  forwarded  their  checks 
to  that  Bank 9  and  this  without  any  notice  to  that  effect  from  the  bank, 
altlioagh  the  evidence  raises  at  least,  a  reasonable  probability  that 
they  Iiad  sucli  notice  from  the  Bank.  That  under  the  existing  state  of 
^ets,  of  which  the  inference  is  not  admissible  that  they  were  ignorant, 
they  tacitly  and  impliedly  assented  to  receive  in  payment  of  their 
cherks  Coiif€»derate  money,  because  Confederate  money  at  that  time 
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constitated  bankable  fands  in  New  Orleans.  This  deduction  derives 
greater  force  from  the  fact  that  they  gave  no  instructions  whatever  as 
to  what  kind  of  money  they  expected  or  required  in  payment  of  their 
checks. 

That  when  they  received  the  letter  from  the  cashier  of  the  Bank  of 
New  Orleans,  saying :  *'  I  am  this  day  in  receipt  of  your  favors  of  the 
sixteenth  and  twenty-third  inst.,  with  $20,000,  say  twenty  thousand 
dollars,  and  which  as  requested  have  been  placed  to  the  credit  of 
James  Erwin  &  Son,"  they  neither  expected  nor  had  they  a  right  to 
expect  that  they  would  receive  the  twenty  thousand  dollars  in  any- 
thing but  Confederate  money. 

That  the  force  of  the  aggregate  testimony  in  the  record  is  such  as  to 
leave  no  reasonable  doubt  upon  the  mind  of  the  complicity  of  the 
Erwins  in  these  transactions  in  the  illicit  paper  money  called  "  Con- 
federate money/'  and  at  this  late  day  it  would  be  against  law  and  con- 
science to  permit  their  executors  to  retrieve  their  losses  from  the  ill 
omened  currency  by  extorting  from  the  coffers  of  the  bank  near  thirty 
thousand  dollars  in  legal  currency. 

That  the  Erwins  chose  to  deal  with  those  who  were  trading  in  an 
illegal  paper  currency  and  to  accept  their  conditions.  They  were 
therefore  in  the  matter  of  giving  credit  to  that  currency  jpartioept  erirn^ 
HM  and  entitled  to  no  relief  from  this  court,  which  has  often  annoimoed 
that  it  will  not  entertain  suits  to  enforce  contracts  reprobated  by  law 
and  public  policy. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  farther 
ordered  that  this  suit  be  dismissed,  and  that  the  plaintiffa  and  appel- 
lees pay  costs  in  both  courts. 

Rehearing  refused. 


No.  1589. — Caldwell  &  Shaxxon  v.  Neil  Brothebs. 

A  commercial  firm  luivlag  executed  a  power  of  attorney  to  their  agent  to  draw  bins  of  < 
upon  them  and  never  having  given  the  poblie  notice  of  the  revocation  of  the  ageaej 
not  avoid  the  payment  of  billa  drawn  hj  the  agents  on  the  groond  of  want  of  aathoritgr  to 
draw  the  bill. 

Where  one  of  two  parties  mmt  soffer,  the  loss  muat  be  borne  by  him  who  contrfimted  to  Infill 
itabont 

Evidence  will  not  be  admitted  to  eatabUah  a  ikct  not  alleged  in  the  pleading!. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.    Theard,  J. 
JElmore  i&  King,  for  plaintiffs  and  appeUees,  JIfeCay  dt  Lugtnbuv^^ 
for  defendants  and  apx>ellants. 

LuDELiKG,  C.  J.  This  appeal  is  taken  from  a  judgment  against  Uie 
defendants  as  drawers  of  a  bill  of  exchange  for  £100  with  interest  and. 
damages. 

The  only  defense  set  up  in  the  pleadings  which  is  relied  on  in  tliis 
court  is  that  J.  Briegleb,  who  drew  the  bUl  as  agent  of  the  defendan.'tB, 
had  no  authority  to  draw  it. 
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Briegleb  testifies  as  follows:  *'  I  was,  at  the  time  I  drew  the  bill  of 
exchange  as  the  agent  of  Neil  Brotliers,  authorized  to  do  so.  I  was 
anthorized  to  do  so  by  a  written  power  of  attorney,  of  which  a  copy  is 
snnexedL  Neil  Brothers  have  recognized  my  authority  to  draw  bills  of 
exchange  €w  their  agent,  on  two  previous  occasions,  by  ordering  J.  C. 
OUerenshaw,  of  Manchester,  to  accept  and  jiay  two  drafts  for  £100 
eadi,  drawn  by  me  previous  to  the  one  now  in  suit.  They  were  paid. 
I  drew  under  the  authority  of  my  power  of  attorney."  - 

The  power  of  attorney  referred  to  was  dated  fifth  June,  1856,  and 
was  signed  Neil  Brothers  d'  Co.  The  linn  of  Neil  Brothers  &  Co.  was  dis- 
solved in  1859.  A  circular  announcing  the  dissolution  of  that  firm  also 
announced  that  the  business  would  be  continued  under  the  same  name 
at  MobOo  and  New  Orleans.  Briegleb  continued  to  act  as  their  agent 
under  the  old  power  of  attorney  with  their  knowledge,  and  they  paid 
his  drafts  drawn  as  agent.  They  thus  iudnced  the  public  to  believe 
that  Briegleb  was  their  n^ent.  If  one  of  two  parties  must  suffer  the 
lo83  must  be  borne  by  him  who  contributed  to  bring  about  the  state  of 
things  which  caused  tlie  loss.  Story  on  Agency,  d5G;  4  An.  19;  3  An. 
400;  1  Parsons  on  Bills,  101.  Besides  the  witness,  Briegleb,  positively 
swears  that  he  was  authorized  by  Neil  d;  Brothers  to  draw  the  bill. 

Our  attention  has  been  called  to  a  bill  of  exceptions  taken  to  the 
ruling  of  the  court  a  ^ua,  excluding  certain  testimony.  The  testimony 
of  Briegleb,  plaindlf  s'  witness,  w^is  taken  by  eommission. 

The  defendants  propounded  a  question  to  him,  on  cross-examination,  - 
to  prove  that  the  consideration  was  Confederate  treasury  notes  or  obli- 
gations. The  question  was  objected  to  by  the  plaintiffs  on  the  ground 
that  tills  defense  was  not  made  in  the  pleadings,  and  they  moved  to 
strike  out  the  answer  of  the  witness  to  this  question.  The  District 
Judge  sustained  the  objection  and  rejected  the  answer.  We  think  the 
ruling  was  correct.    The  proof  must  correspond  with  the  allegations. 

It  is  therefore  ordered,  acyudgcd  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  and  that  the  appellants  pay  the  costs  of 
tfaeappeaL 


No.  1441. — Succession  of  Mrs.  L.  Wade. 

In  ft  QOBiMt  bolire«a  the  betn  of  deir  deeatMd  mottMr  and  tho  sanriving  hoabaod  for  ft  pftrti- 
tUm  of  the  ftepftrftte  wUte  of  tho  deoMced,  ft  declftnOon  nuule  In  the  met  of  Mle  of  roftl 
fraperty  to  the  doce— ed  motlMr  that  the  purchaee  wee  made  by  the  wifo  with  foiide  derived 
from  the  inoome  and  rcTenue  of  her  Bepemta  penphemal  estate  ia,  aa  between  the  heira 
of  the  wifb  and  her  hoaband,  who  «!gned  the  aoi,  condnaiTe  against  him.    16  An.  270. 

Wboe  an  nnmarried  woman  enten  Into  an  agreement  In  writing  before  a  notary  pnblio  for  the 
pnrehaee  of  real  property,  and  makea  a  oaah  payment  for  a  portion  of  the  prlee,  and 
oieeotaa  her  notes  for  the  balance  dne  at  a  fhtara  date^  and  ahe  marries  before  the  matority 
of  the  notes,  and  the  title  is  made  in  aceordanoe  with  the  agreement  after  the  marriage 
takaa  place*  the  property  thna  aoquired  will,  aa  between  the  hnsbaad  and  wlfb  ligna  a  part 
of  her  sepamta  paraphernal  estate 

Iha  hnsband  of  hla  daoeased  wife  ia  not  a  competent  witness  to  testify  in  any  salt,  against  the 
iDtersBt  of  her  snooession,  to  any  fkot  which  took  place  daring  her  life  time.  Acts  of  1M7, 
pigel4S. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.    Thamasy  J, 
Boselws  ^  FhUifSf  for  appdlants,  J.  B.  CoUan,  for  appellee. 


2t    843 
51      08 
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Howell,  J.  One  of  the  forced  heirs  of  the  deceased  instituted  this 
suit  against  her  coheirs  and  the  surviving  husband  for  a  partition  of 
the  property  belonging  to  the  succession,  and  the  question  to  be  dctcr- 
mified  on  this  appeal  taken  by  the  said  husband  is  whether  or  not  cer- 
tain real  estate  standing  in  the  name  of  the  deceased  is  separate  para- 
phernal or  community  property. 

In  the  act  of  sale,  dated  January  2G,  18^,  of  the  large  property  at 
the  comer  of  Jackson  and  Magazine  streets,  it  is  stated  that  the  par- 
chase  was  inade  by  the  wife  with  ''funds  derived  from  the  income  and 
revenue  of  her  separate  paraphernal  estate,"  which  declaration,  as 
between  the  heirs  of  the  wife  and  her  husband,  who  signed  the  act, 
must  be  considered  conclusive  against  him.    16  A.  271. 

In  the  other  acts  of  sale  the  purchases  are  made  in  the  name  of  the 
wife  without  any  such  declaration,  and  as  a  community  existed  between 
the  spouses,  the  property  thus  acquired  fell  into  the  community,  unless 
it  is  clearly  shown  to  have  been  bought  with  the  separate  funds  of  the 
wife,  which  she  alone  administered  independently  of  her  husband,  or 
which  never  came  under  his  administration.  C.  C.  23G3,  2871,  2373, 
2374,2375;  17  L.  299. 

The  inquiry  is,  whether  the  evidence  is  su£Ilcient  to  show  that  the 
funds  used  in  making  these  purchases  belonged  to  and  were  adminis- 
tered by  the  wife  sepai^ately  and  alone. 

The  deceased  was  married  to  the  appellant,  II.  F.  Wade,  in  Jane, 
1836,  at  which  time  she  was  keeping  a  profitable  boarding  house,  and 
owned  the  furniture  therein;  four  or  five  slaves,  a  tract  of  land  in  the 
jiarish  of  Terrebonne,  and  had  by  notarial  act  contracted  for  the  prop- 
erty No.  55  Tchoupitoulas  street,  occupied  as  the  boarding  house,  as 
follows: 

On  the  sixteenth  September,  1835,  Thomas  Banks,  by  act  before  a 
notary,  acknowledging  the  receipt  of  $7000  cash  from  Mrs.  Terrill  (tiie 
deceased)  and  her  two  notes  for  $5500  each,  due  at  twelve  and  eighteen 
months  from  said  date,  as  the  full  consideration  for  the  property,  bound 
•himself  to  make  an  absolute  sale  and  transfer  of  the  said  property 
(No.  55  Tchoupitoulas  street),  as  soon  as  the  said  two  notes  were  paid, 
in  the  mean  time  giving  her  the  control,  rents,  etc.,  of  the  premises. 
On  the  twenty-fourth  March,  1837,  about  nine  months  after  the  mar- 
riage, the  contemplated  act  of  sale  was  executed,  in  which  it  is  stated 
that,  ^'for  and  in  consideration  of  the  sum  of  eighteen  thousand  dollars 
to  him  in  hand,  well  and  truly  paid  by  Mrs.  Lucretia  Martin,  of  law- 
fid  age  and  wife  of  Henry  F.  Wade,  also  of  this  city,  the  receipt  of 
which  is  hereby  acknowledged,"  the  vendor  sells  and  transfers  said 
property  ^'  to  the  said  Mrs.  Wade,  herein  duly  assisted  and  authorised 
by  her  said  husband." 

In  the  case  of  Lawson  t;.  Ripley,  17  L.  251,  similar  in  some  respects 
to  the  case  at  bar,  it  was  held  that  an  agreement  entered  into  between 
a  deceased  husband  and  his  vendor  prior  to  marriage,  for  the  purchase 
of  a  plantation,  on  terms  specified  in  the  act  signed  by  both  parties, 
was  a  complete  sale  before  the  marriage,  and  the  land  was  declared  tq 
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be  the  aeparate  property  of  the  husband,  with  the  anaouncement  that 
if  an  J  portion  of  the  price  was  paid  with  the  funds  of  the  commimity 
ste  the  marriage  it  would  bo  a  charge  against  the  husband  in  fkror 
of  the  community. 

In  this  case,  the  act  of  sixteenth  September,  1835  (before  the  mar- 
riage), Tras  sometliing  more  than  a  mere  promise  to  sell  at  a  futnre 
date,   it  was  in  the  form  required  for  the  sale  of  immovable  property ; 
it  declared  that  the  full  consideration  for  the  property  was  given,  to 
wit:  $7000  paid  in  cash  and  two  notes  of  $5500  each,  due  at  twelve 
and  eighteen  mouths,  fumishe<l,  the  receipt  of  all  which  was  acknowl* 
edged,  and  that  tlie  premises  were  subject  to  the  control  of  the  party 
paying;  and  the  rents,  etc.,  arising  therefrom  belonged  to  her.  •  As 
iietween  the  parties  tlie  sale  was  complete.    There  wiis  an  agreement 
u  to  the  tiling  and  the  price,  and  there  was  a  virtual  delivery.    It  is 
Dot  abowu  that  the  notes  or  any  part  of  them  were  paid  with  com- 
monity  funds,  while  the  evidence  satisfies  us  that  Mrs.  Wade  had  separ- 
ate means  with  which  slio  could  Imve  paid.    What  may  have  been  the 
effect  of  the  act  as  to  the  creditors  of  the  contracting  parties  it  is  un- 
aeeessary  to  inquire. 

We  conclude  therefore  that  the  property  described  as  No.  55  Tchoupi- 
toolas  street  was  not  acquired  during  the  community,  but  was  at  the 
date  of  marriage  as  to  the  surviving  iipousc  the  property  of  the  deceased, 
and  consequently  does  not  come  within  the  operation  of  the  doctrine 
invoked  by  the  counsel  of  the  husband,  if  correct  as  stated,  that  "  there 
can  be  no  acquisition  of  paraphernal  property  by  the  wife  by  an  oner- 
ooa  title  unless  it  be  stated  in  the  contract  itself  that  the  purchase  is 
made  by  the  wife,  acting  for  herself,  with  the  authorization  of  her 
husband  for  the  purpose  of  investing  or  reinvesting  her  paraphernal 
fimds." 

The  other  pieces  of  property  in  controversy  are  in  a  different  sita-p 
ation.  They  were  acquired  after  the  marriage,  and  the  evidence  does 
not  make  it  clear  that  the  wife  retained  the  exclusive  administration  of 
her  paraplicrnal  property  or  its  revenues,  or  that  she  used  her  parat 
phemal  fdnds  in  making  the  purchases. 

Article  2362  says:  ''The  paraphernal  property  which  is  not  adminis* 
teted  by  the  wife  separately  and  alone  is  considered  to  be  under 
the  management  of  the  husband.^  And  article  2S63  says :  ''  When  the 
panphemal  property  is  administered  by  the  husband,  or  by  him  and 
tke  wife  indijfferently,  the  fruits  of  this  property,  whether  natural,  civil 
OT  the  result  of  labor,  belong  to  the  coi^ugal  partnership  if  there  exists 
,  a  eoauniuiity  of  gains." 

la  the  most  favorable  view  for  the  petitioner  it  can  only  be  said  that 
<^  whole  property  was  administered  by  the  husband  and  wife  indif- 
I  faently.  The  witnesses  who  speak  to  this  point,  not  including  Mr. 
!  Wade,  do  not  make  it  certain  that  Mrs.  Wade  administered  9eparateljf 
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and  al9»e.    But  there  is  in  the  record  a  judicial  admission  on  the  part 
€i  Mrs.  Wade  as  to  what  she  considered  to  be  her  sepamte  property  in 
Kovember,  1847,  at  wliich  date  some  of  the  porchases  in  question  had 
been  made.    She  then  instituted  suit  against  her  husband  for  a  separ- 
ation of  proj^rty,  and  in  lier  petition  cmly  claimed  judgment  for  the 
JTp.  (S«5  Tchaupitoulaa  street  property,  the  furniture  and  four  slaves,  as  her 
separate  property,  and  for  $26,000,  money  brought  in  marriage,  to  be 
paid  with  preference  out  of  the  property  belongmg  to  her  husband.    The 
judgment  rendered  on  this  petition  was  ■q&vct  perfected  by  execution, 
and  we  refer  to  the  proceeding  only  to  show  Mrs.  Wade's  opkiion,  at 
ihfi  time,  of  her  paraphernal  riglits.    Of  the  propeity,  which  we  are 
UQvr  considering  as  bought  in  her  name,  only  one  piece  was  purchased 
since  that  date,  to  wit :  the  prox^erty  purchased  from  F.  A.  Conant  on 
twonty-soyenth  October,  1855,  and  there  is  no  satisfactory  proof  that 
abe  was  then  administering  any  paraphernal  property  separately,  or 
that  she  used  her  paraphernal  funds  in  paying  the  price. 

The  result  at  which  we  arrive  is,  that  the  property  designated  as  No. 
5i  Tohoupitoulas  street,  and  acquired  by  the  act  of  sixteenth  Septem- 
ber, 1835,  before  Jules  Mossy,  notary  public,  and  act  of  twenty-fourth 
Mineh,  1837,  before  William  Christy,  notary  public,  and  the  property 
ftft  the  comer  of  Magazine  and  Jackson  streets,  acquired  by  act  o 
Itwi^nty-sizth  January    183(3,  before  WiUiam  L.  Poole,  notary  public, 
SJrf  the  separate  property  of  Mrs.  Lucretia  Wade,  deceased  wife  of 
Honry  F.  Wade,  and  tliat  all  other  immovable  property  described  in 
4he  petition  herein  for  a  partition,  whether  standing  in  the  name  of 
Mrs.  Lucretia  Wade  or  her  husband,  Henry  F.  Wade,  belongs  to  the 
9<Mii]iiunity  which  existed  between  them. 

This  testimony  of  Wade,  the  husband,  was  properly  excluded  under 
the  statute  thirteenth  March,  1867,  p.  143,  whicli  was  in  force  at  ^e 
date  of  the  trial  below,  and  which  provided  that  ^*  no  interested  person 
dodl  testify  in  any  suit  against  tJie  interest  of  the  succession  of  a  deoe- 
dent  in  relation  to  any  tact  which  took  place  in  the  life  time  of  saeh 
40ce4eDt.^ 

It  was  certainly  against  the  interest  of  the  succession  of  Mrs.  'Wade 
thftt  the  property  should  bo  shown  to  be  community  and  not  paraplier- 
sal  property,  and  he  was  called  on  to  testify  to  facts  which  took  plao« 
in  herliletime  tending  to  show  that  the  property  belonged  to  the  coxo- 
munity. 

Ko  other  questions  have  been  urged  before  us,  and  we  have  only  t< 
amend  the  judgment,  from  which  the  husband  appealed,  in  aocorcUuiei 
with  the  foregoing  views. 

It  is  therefore  ordered  that  the  judgment  appealed  ftt^m  be  amendoi 
to  read  as  follows : 

It  la  decreed  that  the  property  designated  as  No.  55  Tchon]^toxila 
divest,  in  New  Orleans,  or  lot  No.  HI  en  a  plan  ef  Bourgenil,  clepi&i 
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sarveyor  general,  twenty-sixth  March,  1832,  and  acquired  bj  the  de- 
ceased, Mrs.  Lncretift  Wade,  by  and  described  in  the  acts  of  sixteenth 
September,  1835,  before  Jules  Mossy,  notary  public,  and  of  twenty- 
fonrth  March,  1837,  before  William  Cljristy,  notary  public,  and  tlie 
property  at  the  comer  of  Magazine  and  Jackson  streets.  New  Orleans, 
and  acquired  by  said  Mrs.  Wade,  deceased,  by  and  described  in  tiie 
act  of  twenty-sixth  January,  1856,  before  William  L.  Poole,  no|^y 
public,  be  declared  the  seimrate  paraphernal  property  of  the  said  Mrs. 
Wade,  deceased.    Tlmt  all  the  other  property  described  in  plaintiff^s 
petition  herein  for  partition,  whether  the  titles  thereof  be  in  the  name 
of  the  said  Mrs.  Lucretia  Wade,  deceased,  or  her  husband,  Henry  F. 
Wade,  be  declared  to  be  community  property,  belonging  the  one-half 
to  said  Henry  F.  Wade  and  the  otlicr  lialf  to  tho  succession  of  the 
deceased;  and  that  as  thus  amended  the  judgment  be  affirmed.    The 
luccession  to  pay  costs  of  appeal. 
Keheaiing  refused. 


No.  1966.— State  op  LotisiAXA  v.  Fbahk  BrowiI.  JLi^ 

I  ti    »47 
Th»  bin  of  indiciinakt  under  the  seTenth  section  of  tho  act  of  the  Legislature,  approred    i 
Xarcb  14, 1S55,  mint  charge  the  accused  with  two  specific  acts,  the  coneurrenee  of  #hldh. 
In  point  of  time,  creates  a  capita!  offDOse. 
Where  the  indictment  under  this  sutnte  fails  to  set  oat  the  two  distiact  offenses  which  oonaH* 
tDte  the  crime  against  which  it  is  aimed,  but  sufiiciently  describes  the  offense  of  burg larj, 
■ud  a  verdlrt  of  .guilty  of  a  capital  offense  has  been  returned  by  the  Jury  tfnd  tsntitto^  li 
ptrmounced  thereon  by  the  court,  the  case  wlO  be  remanded  for  sentene*  In  wrKWHrdttisa 
with  the  formalities  presadbed  against  the  crime  of  burglary. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.  Ahett,  J. 
8.  BeMen,  Attorney  General,  for  the  State.  J.  J.  E.  Planehardf 
for  defendant  and  appellant. 

Howfe,  J.  The  defendant  was  tried  upon  an  indictment  preferred 
ander  the  seventh  section  of  the  act  of  March  14,  1855,  in  which  thd 
offense  charged  is  set  out  in  the  following  language  : 

"That  one  Frank  Brown,  late  of  the  parish  of  Orleans,  on  tllie 
twentieth  d^  of  June,  in  the  year  of  our  Lord  one  thousand  ei^it 
handred  6nd  sixty-eight,  with  force  and  arms,  in  the  parish  of  Orleans, 
■foresaid,  and  within  the  jurisdiction  of  the  First  District  Court  for  the 
parish  of  Orleans,  did,  with  a  dangerous  weapon,  to  wit,  a  knife,  and 
irith  the  intent  to  commit  the  crime  of  murder,  and  while  in  the  j^rpe- 
tiation  of  the  crime  of  robbery,  stab  and  thrust  one  EUen  Elliott,  eon* 
trary  to  the  form  of  the  statute,"  etc.,  etc. 

He  waa  convicted  and  sentenced  to  death,  and  from  the  judgment 
this  appeal  has  been  taken. 

The  aectioii  ef  the  statute  imder  which  these  proceedings  were  had 
is  as  follows : 
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"  If  any  person  lying  in  wait,  or  in  the  perpetration,  or  attempt  to 
perpetrate,  any  arson,  rape,  robbery  or  barglary,  shall  shoot,  stab  or 
thrust  any  person  with  a  dangerous  weapon,  with  the  intent  to  commit 
the'  crime  of  murder,  he  shall  on  conviction  thereof,  be  punished  with 
death.*' 

- '  Applying  this  section  to  the  indictment  in  this  case  it  will  be  seen 
that  the  indictment  ought  to  charge  the  defendant  with  two  specific 
itets,  the  concurrence  of  which  in  point  of  time  creates  the  offense  at 
which  the  statute  is  aimed.  Neither  of  the  offenses  is  in  itself  capital, 
but  when  the  stabbing  with  a  dangerous  weapon  and  with  intent  t» 
murder  is  done  in  the  perpetration  of  a  robbery  there  results  a  com- 
pound crime  punishable  with  death. 

In  such  a  case  we  are  of  opinion  that  the  indictment  to  support  a 
sentence  of  death  should  state  all  the  material  facts  and  circumstances 
of  each  of  the  two  offenses,  wliich  in  their  combination  compose  the 
grave  charge  against  which  the  prisoner  is  called  upon  to  defend 
himself.  In  the  indictment  now  before  us  the  first  of  these  offenses  is 
fvlly  described,  but  the  second,  the  crime  of  robbery,  is  not  described 
at  all.  Whom  did  the  prisoner  rob  t  Of  what  was  this  unknown 
person  robbed  t    On  these  points,  at  least,  the  indictment  is  silent. 

It  is  true  that  the  indictment  follows  the  language  of  the  statute,  but 
this  is  not  in  all  cases  sufficient.  For  example,  the  twenty-eighth  sec* 
tion  of  the  same  act  provides  that  *'  whoever  shall  commit  the  crime 
of  robbery  shall,  on  conviction,  suffer  imprisonment  at  hard  labor  not 
more  than  fourteen  years;*'  yet  an  indictment  charging  an  accused  with 
committing  on  a  certain  day  the  crime  of  robbery,  without  other 
description,  would  clearly  be  bad.  And  we  are  of  opinion  that  where 
the  ''i>erpetration  of  the  crime  of  robbery"  is  a  substantive  element 
in  the  offense  charged,  as  it  is  in  this  csfse,  and,  in  combination  with 
another  act,  creates  a  capital  crime,  it  crught  to  be  set  forth  with  as 
much  distinctness  of  statement  as  if  the  crime  of  robbery  alone  had 
been  charged.    Archbold,  vol.  1,  p.  286,  and  cases  cited. 

As  already  stated,  the  crime  of  stabbing  with  a  dangerous  weapon, 
and  with  intent  to  murder,  is  sufficiently  described  in  the  indictment, 
and  we  are  of  opinion  that  the  effect  of  the  verdict  of  guilty  must  be 
limited  to  that  offense.  In  this  view  the  prisoner  should  have  been 
sentenced  under  the  eighth  section  of  the  statute  to  imprisonment  at 
hard  labor  in  the  State  penitentiary  ''for  not  less  than  one  nor  more 
than  twenty-one  years."  And  we  think  the  interests  of  justice  require 
that  the  cause  should  be  remanded  for  this  purpose. 

It  is  therefore  (Hrdered  and  adjudged  that  the  judgment  appealed  from 
be  avoided  and  reversed,  that  the  cause  be  remanded  to  the  court  a  qua 
for  sentence  in  accordance  with  the  views  hereinbefore  expressed,  and 
to  be  further  proceeded  with  according  to  Iaw. 
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No.  1516. — F.  AvET  &  Cambon  v.  John  Albo. 

The  banding  of  the  property  attached  by  the  defendant  is  not  an  acknowledgment  that  thft  wilt 

of  ittaehmrat  proyidently  Inaed. 
The  defendant  in  .^n  attachment  salt  may  bare  the  attachment  diaeolred  by  a  Judgment  of  the 

eovrt  after  ho  baa  oome  into  the  poeaeftdon  of  the  property  attached,  by  giving  bond  tot 

Hiielaaae. 

APPEAL  from  the  Fifbli  District  Court  of  New  Orleans.    Leaumant,  J. 
A,  L,  Tissot,  for  plaiDtiffs  and  appellants.    JS.  Abelly  for  defendant 
and  appellee. 

Howe,  J.  Tlie  plaintiffs  have  appealed  from  an  interlocutory  judg- 
ment setting  aside  and  dismissing  an  attachment  which  they  had  ob« 
tained  against  the  prox>erty  of  the  defendant. 

The  only  ground  urged  before  us  for  a  reversal  of  the  {udgmont  is, 
that  before  it  was  rendered  the  defendant  had  moved  to  bond  the  prop- 
erty attached,  and  on  the  same  day  the  judgment  was  signed  gave  bond 
and  took  the  property,  and  that  therefore  he  acknowledged  that  the 
irrit  was  providently  issued  and  the  judgment  of  dismissal  was  erro- 
neous. We  have  not  been  referred  to  any  authorities  in  support  of  this 
jnopoeition. 

The  attachment  was  issued  on  the  ground,  substantially,  that  the 
defendant  was  about  to  leave  the  State  permanently  without  there 
being  a  possibility  in  the  ordinary  course  of  judicial  proceedings  of 
obtaining  or  executing  judgment  against  him  previous  to  his  departure, 
and  tliat  he  was  about  to  remove  his  property  from  the  State  before 
the  debt  to  plaintiffs  should  fall  due,  without  leaving  within  the  limits 
of  the  State  any  property  to  meet  said  claim.  It  would  seem  that  the 
attachment  was  set  aside  because  these  allegations  were  disproved. 
Under  sach  circumstances  if  the  defendant  had  actually  bonded  the 
property  and  thei^  moved  to  dissolve,  the  rule  would  have  been  in  time, 
and  upon  sufficient  evideUce  would  have  been  properly  made  absolute. 
Pailkea  r.  Roux,  14  La.  82;  1  An.  372 ;  2  An.  154  -,  13  A.  550;  and  a/or- 
Ihri,  It  would  seem  that  a  mere  motion  to  bond  would  not  prevent  the 
defendant  from  •taking  a  rule  to  dismiss. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  be  affirmed  with  costs. 


No.  1443.— Charles  S.  Stewart  r.  R.  Cohk  et  al. 

m  lot  of  fhmltare  at  aaction  sale,  and  alterwards  indnced  the  austioneer  to  niako  • 
the  hH  of  snle  to  B.    B  then  executed  a  notarial  act  of  loan  of  the  f  amitore  to  A.    The 
tenitar«  was  seized  by  the  creditor  of  A,  and  B  eqjoined.    HL<d— that  A  waa  the  owner  of ' 
tte  v"*!'**^  *^^  ^'^  ^^^  ^  ^^^  ftom  the  auctioneer  to  B  and  the  notarial  set  of 'loaa  trom 
B  to  A  were  a  B&ere  abaca,  a  limnlation,  to  aoreen  th§  property  ftrom  the  pttrsnit  of  the  cred- 
Itaraof  A. 

APFEALi  from  the  Tldrd  District  Court  of  New  Orleans.    Fellowe$y  J. 
A,  T,  Steel  and  Wliiiaker  d  BieCf  for  plaintiff  and  appellee.    MyerM 
iilnguBUne  for  d^endants  and  appellants. 


aM  SUPREME  COURT  OP  LOUISIANA, 


Foster  k  HcATlister,  Erwin's  Exeoators,  y.  Bank  of  IVew  OrletoA. 


erate  money  -was  not  received  for  Erwin  &  Son,  nor  antbonzed  to  be 
reoeived  by  them,  and  that  nothing  appears  to  connect  the  Erwins 
xriih  any  tranBaction  in  Confederate  money  throughout  the  whole 
buainess,  that  the  Bank  on  receipt  of  the  checks  informed  the  holders, 
through  its  cashier,  that  it  was  in  receipt  of  their  letters  of  sixteenth 
and  twenty-third  of  December,  1801,  ''with  twenty  thousand  dollars, 
which  as  rc^quested,  have  been  placed  to  the  credit  of  James  Erwin 
Sc  Son.'' 

It  is  shown  that  at  the  time  these  several  checks  were  purchased,  and 
afterwards  when  their  proceeds  w^re  placed  to  the  credit  of  the  Erwins, 
Confederate  money  was  bankable  funds  both  in  Nashville  and  New 
Orleans ;  that  Conner  &  Son  knew  when  they  gave  their  check  to  pay 
those  drawn  upon  them,  that  it  would  be  paid  in  Confederate  money. 
The  testimony  in  the  record  renders  it  clear  beyond  a  reasonable  doubt 
that  the  so-called  Confederate  money  was  the  exclusive,  the  only 
currency  at  that  time  in  New  Orleans.  All  business  operations  were 
tarried  on  in  that  currency.  Nobody  expected  to  pay  or  be  paid  in 
any  other  money.  The  president  of  the  Bank  of  New  Orleans  at  that 
time  testifies  that  from  the  time  of  the  suspension  of  specie  payments, 
sixteenth  of  September,  1861,  the  banks  of  New  Orleans,  including 
tiiat  of  which  he  was  president,  received  and  paid  out  Confederate 
notes — all«otlier  notes,  he  adds,  gradually  disappeared  from  circulation ; 
that  on  the  first  day  of  January,  1862,  payments  in  the  Bank  of  New 
Orleans  were  made  in  Confederate  money.  That  it  was  then  univers- 
ally used  in  the  payment  of  debts  due  to  banks }  that  it  was  universally 
pecogniced  in  New  Orleans  as  money ;  that  it  was  bankable ;  that  it  was 
generally  known  and  understood  among  the  dealers  of  the  Bank  of 
New  Orleans  that  checks  on  it  would  be  paid  in  Confederate  money ', 
that  notices  were  placed  by  the  bank  in  the  bank  books  of  depositors 
that  checks  on  it  would  be  paid  in  Confederate  money,  and  that  that 
was  the  general  understanding. 

Another  witness,  a  director  of  the  same  bank  at  the  time  referred  to, 
corroborates  the  statement  of  the  president  in  regard  to  the  notices 
given  to  depositors,  and  says  that  the  instructions  to  the  officers  of  the 
bank  were  to  give  notice  in  all  cases  to  depositors  that  the  bank  would 
pay  checks  on  it  in  Confederate  money,  and  that  depositors  would  be 
requii'ed  to  receive  the  same  currency  deposited  by  them.  He  states 
that  by  the  twenty-fifth  of  February,  1862,  every  bank  in  New  Orleans 
had  given  the  same  notices.  His  testimony  is  to  the  same  effect  as  that 
of  tlie  president  as  to  the  exclusive  and  universal  circulation  of  Con- 
federate money  in  New  Orleans  at  that  i>eriod. 

Another  witness,  at  the  time  in  view,  a  note  clerk  of  the  Bank  of 
New  Orleans,  and  subsequently  cashier  of  the  bank,  corroborates 
fully  the  testimony  of  the  director.  He  says  that  the  firm  of  James 
Erwin  &  Son  never  had  any  transaction  with  the  Bank  of  New  Orleans, 
except  the  solitary  one  out  of  wldch  this  suit  has  arisen.  He  shows 
that  the  funds  placed  by  the  bank  to  the  credit  of  the  Erwins  were 
Confederate  money,  that  the  twenty  thousand  dollars  deposited  in 
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court  (mcauing  the  Confederate  money  to  the  credit  of  James  Erwin  & 
Son),  lie  found  in  the  Bank  ot  New  Orleans  when  he  took  charge  of  its 
funds. 

Other  witnesses  confirm  to  a  great  extent  the  testimony  we  have  de- 
tailad.  All  tlie  witnesses  concur  in  declaring  the  universality  of  the 
use  at  that  time  In  New  Orleans  of  Confederate  money.  They  estab- 
lish most  conclusively  that  it  was  the  only  currency ;  that  it  enteted 
into  all  commercial  operations,  tliat  by  it  alone  all  bonking  bnaineaa 
was  carried  on ;  all  deposits  made  in  all  the  banks  were  made  in  Con- 
federate money.  All  money  paid  out  by  the  banks  was  Confederate 
money  j  in  short  that  every  kind  of  trade,  occupation  and  buiuness 
earried  on,  used  Confederate  money  as  a  medium  of  exchange.  Finally 
that  every  species  of  negotiation  whatever  entering  into  the  mercan- 
tile pursuits  of  the  time  and  into  the  every  da^'  pursuits  of  life  was 
performed  through  Confederate  money  as  the  sole  medium  of  exchange, 
beconso  the  business  purposes  of  the  community  could  not  otherwise 
have  been  accomplished. 

It  is  in  proof  distinctly  that  at  the  time  the  Erwins  bought  the 
checks  from  the  Nashville  banks,  Confederate  money  was  bankable  in 
Nashville,  and  it  is  also  fully  established  that  they  gave  for  those 
checks  either  Confederate  money  or  bank  notes  of  Tennsssee  banks  in 
good  credit.  It  is  a  matter  of  history  that  at  the  period  of  these  trans- 
actions specie  payments  were  every  where  suspended  throughout  the 
so-called  Confederate  States.  From  the  broad  array  of  evidence  spread 
out  in  the  record  we  think  the  following  deductions  are  legitimate  and 
leave  no  reasonable  doubt  upon  the  mind  and  conscience  of  their 
truth.  That  the  large  sum  forming  the  object  of  the  adventure  and 
the  mode  of  t]ie  negotiation,  imply  that  the  Erwins  were  capitalists, 
conversant  with  money  transactions,  acquainted  with  tlie  state  of  ex- 
change and  having  a  competent  knowledge  of  the  character  and  con- 
dition of  the  currency  and  of  the  banking  operations  going  on  at  the 
time  within  the  large  range  of  their  business. 

That  they  paid  for  the  checks  they  forwarded  for  collection  to  New 
Orleans  either  in  Confederate  money  or  in  the  notes  of  Tennessee 
banks,  which  nothing  waiTants  us  in  l>clieving  were  then  in  any  better 
credit  than  Confederate  money.  Hence  it  results,  that  the  probability 
is  just  as  strong  that  they  used  Confederate  money  in  the  purchase 
of  the  cliecks  as  that  they  did  not.  That  their  implied  knowledge  of 
the  course  of  trade  and  business  at  that  day,  negative  the  idea  that 
tliey  were  ignorant  of  the  kind  of  money  the  Bank  of  New  Orleans 
was  receiving  and  paying  out  at  the  time  they  forwarded  their  checks 
to  that  Bank,  and  this  without  any  notice  to  that  effect  from  the  bank, 
iilthough  the  evidence  raises  at  least,  a  reasonable  probability  that 
they  had  sucli  notice  from  the  Bank.  That  under  the  existing  state  of 
facts,  of  which  the  inforcnce  is  not  admissible  tbat  they  were  ignorant, 
they  tacitly  and  impliedly  assented  to  receive  in  payment  of  their 
V'liecks  Confederate  money,  because  Confederate  money  at  that  tim^. 
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State  of  LonlBiuift  on  the  relation  of  Edwerd  Plnac  r.  W.  8.  Monnt,  Treaenrer*  and  J.  O.  Duidiy, 

Controller,  City  of  New  Orleans.  , 


No.  2221. — State  of  Louisiana  on  the  relation  of  Edward  Pinac  v. 
W.  S.  Mount,  Treasurer,  and  J.  0.  Landry,  Controllbr 
City  op  New  Orleans. 

The  Controller  of  the  city  of  New  Orleans  may  be  compelled  by  a  writ  of  mandamns  to  warrant 
on  the  City  Treasurer  for  bills  which  he  has  approred.  ICandamos  is  the  proper  remedy 
to  compel  a  ministerial  officer  to  perform  purely  ministerial  acii.  C.  P.  834,  886,  844 ;  U 
An.  884. 

The  Treasurer  of  the  dty  of  New  Orleans  cannot  be  oompcllod  by  a  mandamus  to  pay  a  war- 
rant not  yet  drawn  by  the  Controller. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Liau- 
mont,  J.  H.  J.  Leamff  City  Attorney,  for  appellants.  Hays  dc  New^ 
for  relator,  appellee. 

Wyly,  J.  This  is  a  proceeding  by  mandamus  to  compel  the  Con- 
troller to  issue  warrants  and  the  Treasurer  to  pay  them,  in  discharge 
of  certain  registered  claims  against  the  city  held  by  the  relator,  which 
have  been  duly  authenticated  and  approved  by  the  Controller. 

The  defendants  denied  generally  the  allegations  of  the  relator,  espe- 
cially that  he  owns  the  registered  bills,  and  aver  that  he  has  no  right  to 
proceed  by  mandamus,  having  a  remedy  by  the  ordinary  mode. 

The  only  evidence  adduced  was  the  registered  bills  made  part  of  the 
petition. 

From  a  judgment  rendering  the  mandamus  peremptory,  the  defend- 
ants have  appealed. 

The  £Eu;ts  are  not  contested.  The  only  question  to  determine  is,  has 
the  relator  the  right  to  proceed  by  mandamus  against  tliese  officers  of 
the  corporation  of  New  Orleans  ?  Have  they  refused  to  discharge  a 
ministerial  duty  in  declining  to  comply  with  the  demand  of  the  relator  t 

The  duties  of  the  Controller  and  Treasurer  are  defined  in  the  thir- 
tieth and  thirty-first  sections  of  the  act  amending  an  act  *'  to  consoli- 
date the  city  of  New  Orleans,  and  to  provide  for  the  government  and 
administration  of  its  affairs,"  approved  twentieth  of  March,  1856. 
(Acts  1856,  p.  196. 

By  said  sections  it  appears  to  be  the  duty  of  the  Controller  to  audit 
all  claims  against  the  city,  and  the  Treasurer  to  pay  on  the  warrant  of 
the  Controller  all  claims  authorized  by  the  Council. 

The  defendants  do  not  allege  that  the  claims  held  by  the  relator  are 
unjust,  and  not  authorized  by  the  Council. 

The  approval  thereof  by  the  Controller  establishes  their  correctness. 

Then  was  it  the  duty  of  these  officers  to  issue  the  warrants  %nd  pay 
them  as  required  by  the  relator  t    We  think  so. 

These  officers  administer  the  finances  of  the  corporation,  receive  its 
revenues  and  discharge  its  debts.  The  law  has  prescribed  the  mode  of 
settling  claims  against  the  corporation,  and  has  designated  the  duties 
to  be  performed  by  its  officers.    The  Controller,  J.  0.  Landry,  in 
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refusing  to  issue  the  warrants  has  evidently  failed  to  perform  bis  duty, 
and  the  relator  lias  resorted  to  a  remedy  provided  by  law. 

A  mandamus  is  the  proper  remedy  to  compel  a  ministerial  officer  to 
perform  purely  ministerial  acts.  C.  P.  83  i,  835,  844 ;  15  A.  331,  and  the 
authorities  there  cited. 

This  case  cannot  be  distinguished  from  that  of  Shaw  v,  Iluvell,  and 
another,  18  A.  195,  where  a  mandamus  was  made  peremptory,  compell- 
ing the  Controller  to  issue  and  tlio  Treasurer  to  pay  a  wan*ant  to  the 
sheriiT  on  a  voucher  approved  by  the  clerk  and  the  Judge  of  the  First 
District  Court  of  New  Orleans  for  certain  fees  and  expenses  incurred  in 
criminal  proceedings.    The  principle  involved  is  identical. 

But  we  do  not  consider  that  the  mandamus  should  be  made  peremp- 
tory against  W.  S.  Mount,  Ti^easurer^  he  cannot  be  charged  with  failure 
of  duty  in  refusing  to  pay  the  registered  bills  of  the  plaintiff.  He  could 
only  pay  them  on  the  warrants  of  the  Controller,  which  plaiutiiT  did 
not  have  to  present  to  him.  A  mAndamus  cannot  be  addressed  to  him 
to  pay  warrants  to  be  issued.  The  writ  will  only  lie  to  compel  him  to 
peiform  a  duty  which  he  has  unlawfully  failed  to  discharge. 

It  is  therefore  ordered  that  so  much  of  the  judgment  as  renders  the 
mandamus  peremptory  against  W.  S.  Mount,  Treasurer,  be  avoided  and 
annulled ;  that  as  to  him  the  mandamus  bo  set  aside,  and  the  petition 
dismissed ;  and  that  in  every  other  respect  tlic  judgment  appealed  from 
be  affirmed. 

It  is  ordered  that  plaintiff  pay  costs  of  this  appeal. 


No.  1506. — John  D.  Ciiabiplik  and  others  v,  W.  G.  Bakewell  and 
Ann  B.  Gordon,  Executors  of  Alexander  Gordon,  deceased. 

The  act  of  the  Legislature  of  1863,  page  190,  and  the  sTibaequout  acts  of  1855  and  1805,  making 
the  Second  District  Goart  of  New  Orleans  exclusively  a  probate  court,  and  requiring  all 
■uooessiona  to  be  opened  therein,  does  not  divest  the  other  District  Courts  of  New  Orleans  of 
jurisdiction  in  succession  oases  pending  in  these  oourts  at  the  date  of  the  passage  of  the  law. 
In  such  cases  the  Jurisdiction  of  the  court  where  the  succession  was  opened  is  complete 
and  exclusive  until  the  final  termination  of  aU  disputes  iuvolvcd  in  the  settlement  of  the 
succession.    20  An.  p.  460. 

A  Judgment  rendered  by  the  Second  District  Court  of  the  parish  of  Orleans,  In  a  eontroversy 
wherein  the  Fifth  District  Court  of  the  parish  of  Orleans  has  exclusive  Jurisdiction,  is  null 
and  void,  and  the  nullity  will  be  so  declared  ou  appeal. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.  Buclianan, 
J.    C.  T.  JBenUsa,  for  plaintiffs  and  appellees.     C,  M,  Conrad  dc  Sony 
for  defendants  and  appellants. 

Wtlt,  J.  This  suit  against  the  soccession  of  Alexander  Gordon  was 
instituted  in  the  Second  District  Court  of  New  Orleans  in  May,  1866, 
to  recover  a  certain  draft  and  a  sum  of  money  paid  on  the  agreement 
of  W.  G.  Bakewell,  the  executor,  to  sell  the  plaintiffs  the  Mexican  Gulf 
Sailroad  and  the  property  belonging  to  said  succession,  which  said 
45 
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agreement  was  never  carried  into  effect  by  the  legal  transfer  of  tlie 
titles  of  said  property. 

The  executors  of  Alexander  Gordon  excepted  to  the  suit  on  the 
ground  that  the  Second  District  Court  was  without  jurisdiction  ratione 
ifMterioff  the  succession  having  been  opened  in  the  Fifth  District  Court 
of  New  Orleans,  which  alone  had  jurisdiction  of  the  case. 

The  exception  was  overruled,  and  the  case  decided  in  favor  of  the 
plaintiffs.  Tlie  defendants  have  appealed.  The  question  of  jurisdic- 
tion must  first  be  considered. 

If  the  judgment  was  rendered  by  a  court  without  Jurisdiction  it  must 
be  annulled. 

The  succession  of  Alexander  Gordon  was  opened  in  the  Fifth  Dis- 
trict Court  of  New  Orleans  in  1848.  That  court  alone  had  jurisdiction 
•t  the  time  this  suit  was  filed  in  the  Second  District  Court,  unless  the 
juriAdiction  of  said  succession  had  been  transferred  to  the  latter  court 
by  the  acts  of  1853, 1855  and  18G5,  creating  it  a  strictly  probate  coui't 
for  the  parish  of  Orleans. 

In  the  case  of  the  Stato  of  Louisiana  on  the  relation  of  W.  G.  Bake- 
well,  executor,  and  Ann  B.  Gordon,  executrix  of  Alexander  Gordon,  v, 
the  judge  of  the  Second  District  Court,  20  A.  4G6,  this  question  of 
jurisdiction  was  determined.  The  court  decided  that  the  several  acts 
mSepmd  to,  making  the  Second  District  Court  strictly  a  probate  court, 
did  not  divest  the  other  district  courts  of  the  parish  of  Orleans  of  their 
jurisdiction  over  the  successions  already  pending  before  them ;  and  that 
the  jurisdiction  of  the  succession  of  Alexander  Gordon  and  of  this  cause 
did  not  belong  to  the  Second  District  Court,  but  to  the  Fifth  District 
Court.  The  writ  of  proliibition  was  made  perpetual,  restraining  the 
J'wiigik  of  the  Second  District  Court  from  prv»ccedlug  further  in  the 
mattor  of  said  succession  and  in  the  suit  now  under  consideration, 
which  was  then  pendi  g  before  the  court  on  appeal. 

Plaintiffs  contend  that  since  this  appeal  has  been  pending  a  law  has 
been  passed  conferring  the  jurisdiction  of  this  case  on  the  Second  Dis- 
trict Court  of  the  parish  of  Orleans,  and  therefore,  under  the  circum- 
stances, it  would  be  a  useless  proceeding  to  avoid  the  judgment  on  the 
ground  that  the  court  which  rendered  it  was  then  without  jurisdiction. 

It  is  quite  immaterial  what  court  is  now  invested  with  the  jurisdic- 
tion of  the  case;  the  validity  of  the  judgment  must  be  determined  by 
the  jurisdiction  of  the  court  at  the  time  it  was  rendered. 

The  Second  District  Court,  as  has  been  decided,  had  no  jurisdiction 
at  the  time  the  case  was  tried,  and  the  exception  was  improperly  over- 
ruled.   C.  P.  164,  924,  986 ;  14  A.  333,  409. 

I.t  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  annulled,  and  it  is  now  ordered  that  thiB  suit  be  dismissed  without 
prejudice  to  plaintiffs'  right  to  sue  the  succession  of  Alexander  Gordon 
in  ^e  court  now  having  legal  jurisdiction  thereof. 

It  is  further  ordered  that  plaintifEs  pay  costs  in  both  courts. 
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Con  A.  Slooomb  t.  lUiinal  J.  de  LizftrdL 


Ko.  1018. — Cora  A.  Slooomb  v,  Manuel  J.  de  Lizardi. 

In  order  to  jnsUiy  a  court  of  justice  in  njecUnic  ft  demand  u  contrary  to  the  ftuthorltj  off  Um         21         355! 
Hhimg  a<t)udced,  it  is  tteeeemry  that  the  thing  demandod  it  the  same  ai  in  the  ftnt  milt,  la       122         11^ 
founded  on  the  lame  cauae  of  action,  and  the  content  la  between  the  same  parties,  acCte^ 
in  the  same  qualitlea.    C  C.  23M»  2909 ;  Xercade.  voL  6.  p.  IM. 

To  asoortaln  whet  ia  demanded  in  a  particular  rait  resort  must  be  had  to  the  piajer  of  the 
petitton.    M  La.  44 : 1  Bob.  10»^ 

Th«  plea  of  res  Judicata  to  a  seeond  SEOIt  wfll  not  be  maintained,  unless  it  is  dkown  tob«  tttf- 
tween  the  same  parties  and  acting  in  the  same  qualities  with  that  of  the  first,  founded  oa 
the  flime  eaose  of  actlo^  and  on  the  same  demand  ;  if  tither  of  these  requisites  is  wanting 
the  plea  will  be  ovcrmleC 

Notice  to  one  member  of  a  partnership  which  indorses  a  bill  or  note  is  notice  to  all,  «Bd  Iff  «IM 
of  the  firm  dies  before  fnaturtty,  notice  to  the  survivor  will  bind  the  estate  of  the  deceased 
partner.  Parsons  on  Notes  and  Billa,  toI.  1,  p.  £0S.  Whore  a  commercial  partnership  Ini 
been  dissolved  by  the  death  of  one  of  the  partners,  n<rtice  to  the  executor  of  the  deoeatod 
partner  i^ill  not  bind  the  partnership  on  an  indorsement  of  the  firm  name  on  a  note  msds 
before  the  dissolution  ;  in  such  a  case  notice  should  have  been  given  to  the  surviving  past- 
ner,  espedally  if  he  be  the  liquidator  or  representative  of  the  firm. 

The  certificate  of  the  notary  that  notice  was  given  by  a  letter  directed  to  the  indoner's  bar- 
keeper, he  not  being  in,  is  defeetlve  in  not  itating  that  the  korvice  was  made  at  the  en- 
dorser's residence  or  place  of  businoss.    1  An.  95  ;  3  An.  T69. 

The  psrtner  in  eommcndam,  by  iailing  to  have  a  final  settlement  of  its  afflilrs,  does  not  ^pfo/taefi^ 
become  responsible  for  the  liabilities  created  by  the  active  partner,  after  the  expiration  of 
the  term  of  the  partnership. 

A  partner  in  eommendam,  having  allowed  his  money  to  remain  in  the  partnership  after  the  axpl-. 
ration  of  the  term,  as  riiown  by  the  recorded  act,  under  the  belief  that  he  was  still  a  part- 
ner in  eQpunendam  4nd  only  liable  for  the  amount  invested,  cannot  be  held  liable  as  agensHtt 
paitner,  unless  he  has  done  something,  or  permitted  something  to  be  done,  whidi  the  law 
.declares  will  render  him  responsible  as  a  general  partner. 

APPEAL  from  the  Fomtli  District  Court  of  New  Orleans.  Tk^t4,  J. 
Brad/ordf  Lea  &  Finney ,  for  plaintiff  and  appellant.  B,  ffmU^ 
P.  H,  Morgan  and  O.  Le  Gardeur,  for  defendant  and  api>ellec. 

Lddelino,  C.  J.  A  judgment  was  rendered  in  tbis  cause  at  the  laat 
term  of  tbis  Court,  by  our  predecessors,  maintaining  the  defendant's 
plea  of  res  judicata. 

Having  granted  a  new  bearing,  our  first  duty  is  to  examine  whellier 
or  not  tbis  exception  is  well  founded. 

Tbe  plaintiff  seeks  to  recover  from  tbe  defendant  eigbt  thousand  dol- 
lars, with  eiglit  per  cent,  per  annum  interest  on  $4000  thereof  from  the 
eleventh  of  April,  and  on  $4000  thereof  from  the  eighteenth  of  April, 
1861,  being  tbe  amount  of  two  promissory  notes  drawn  and  endorsed 
by  Hugb  M.  Eeary  and  endoi'sed  subsequently  by  Juan  Y.  de  Egftiuii 
upon  tbe  ground  that  these  endorsements  were  made  by  the  commer- 
cial firm  of  J.  Y.  de  Egana,  and. that  tbe  defendant  was^  at  the  time 
they  were  made,  a  general  partner  in  said  firm. 

Tbe  defendant  denied  all  the  allegations  in  plaintiff's  i>etition,  and 
especially  that  there  ever  existed  between  him  and  £gana  any  partner- 
ship, as  alleged  by  the  plaintiff.  Subsequently  he  filed  the  exception 
of  res  judicata,  and  to  support  it,  he  pleaded  the  judgment  of  the  Second 
District  Court  of  New  Orleans  rendered  on  the  eleventh  January,  1604^ 
in  the  matter  of  the  succession  of  Juan  Y.  de  Egana. 

It  is  true,  as  stated  by  the  counsel  for  defendant,  that  the  authority 
of  the  thing  ac^udged  is  not  a  mere  technicality  of  the  law,  but  U  la  % 
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principle  of  jurisprudence  which  is  founded  in  the  interest  of  society. 
It  rests  upon  the  broad  and  necessary  doctrine  that  the  disputes  of  men 
must,  at  some  time,  have  an  end,  and  it  is,  therefore,  favored  by  the 
law. 

But  in  order  to  justify  courts  of  justice  to  reject  a  demand  as  con- 
trary to  the  authority  of  a  thing  adjudged,  a  legal  verity,  it  is  neces- 
sary that  Hie  thing  demanded  should  be  the  same  as  in  the  first  suit, 
that  the  demand  should  be  founded  on  the  same  cause  of  a4stionf  and  that 
the  contest  should  between  the  same  parties,  acting  in  the  same  qualities. 
Thus,  identity  of  the  things  demanded,  identity  of  the  causes  of  action, 
and  identity  of  the  parties  and  of  their  qualities  are  the  conditions  upon 
which  alone  the  legal  presumption  is  established  in  favor  of  the  thing 
acUuclged-     C.  C.  aits.  22G4,  2265 ;  Marcad^,  vol.  5,  p.  156. 

What,  then,  was  tJie  thing  demanded  in  the  suit  in  which  the  judg- . 
ment  of  the  eleventh  of  January,  1864,  was  rendered  f  As  between 
Caballero,  the  executor,  and  Lizardi,  the  liquidator,  it  was  to  make  the 
latter  return  to  the  former  the  property  of  the  succession  of  Egana,  in 
the  event  that  the  court  should  decide  that  it  had  been  improperly  de- 
livered  to  him.  On  the  eleventh  of  April,  1863,  in  consequence  of  pro- 
ceedings by  creditors  of  the  succession  of  Egana  against  him,  the  ex- 
ecutor filed  a  petition  calling  on  the  liquidator  to  file  an  account  of  his 
administration.  The  liquidator  was  ordered  to  file  his  account,  which 
he  did  on  the  SOth  of  May,  1863.  The  executor  opposed  this  account, 
prayed  that  it  be  rejected,  and  that,  in  the  event  that  the  court  should 
decide  that  the  executor  had  unlawfully  turned  over  to  the  liquidator 
the  money  and  property  of  the  succession,  that  the  liquidator  should  bo 
ordered  to  return  them  to  him.  It  is  the  prayer  which  indicates  the 
thing  demanded.    16  La.  44 ;  1  R.  109. 

The  prayers  of  the  oppositions  filed  by  the  creditors  do  not  show  that 
Lizardi  was  sought  to  be  made  liable  as  a  general  partner. 

But  we  deem  it  unnecessary  to  examine  the  oppositions,  of  the  cred- 
itors further,  for  they  certainly  did  not  represent  any  body  but  them- 
selves. And  if  we  admit  that  the  executor  did  represent,  in  those  pro- 
ceedings, all  the  creditors,  we  have  seen  that  the  thing  deinanded  in  that 
suit  was  not  to  make  Lizardi  responsible  for  the  debts  of  the  firm  of  J. 
Y.  de  Egana,  as  a  general  partner. 

The  dem^and  must  he  founded  on  the  same  cause  of  fiction. 

What  is  the  cause  of  an  action  f  It  is  the  immediate  foundation  of  the 
right  which  one  claims  to  exercise.  It  is  the  immediate  basis  of  the 
demand — and  hence  we  must  guard  against  confounding  the  cause  of 
action,  either  with  the  various  circumstances  which  constitute  the 
mediate  bases,  or  simple  means  which  produce  this  last  cause,  or 
with  the  right  itself,  which  is  the  object  of  the  demand. 

The  cause  of  action  in  this  suit  is  the  alleged  endorsement  of  two 
promissory  notes  by  Lizardi,  as  a  member  of  the  commercial  firm  Qf  J» 
Y»  de  Egana. 
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The  cause  of  actiou  between  Caballero  and  Lizard!  was  the  wrongful 
possession  and  unlawful  administration  of  the  property  of  the  succes- 
sion of  Egana  by  Lizardi. 

It  is  true  that  some  of  the  creditors  cliarged,  in  their  oppositions, 
that  Lizardi  was  a  general  jiartner,  to  show  fraud  and  complicity  be- 
tween him  and  the  executor ;  but  this  waa  not,  nay,  it  is  difficult  to 
conceive  how  it  could  have  been,  the  immediate  cause  of  the  action  be- 
tween the  executor,  creditors  and  liquidator. 

Marcade  says :  '^  11  ne  faut  i^as  confondre  la  cause  avec  les  ^l^ments 
qui  viennent  produire  ou  justifier  «ette  cause.  Sans  doute,  il  y  aura 
U  des  principes  du  droit  deraande,  et  d^s  lors  des  bases  de  Taction  par 
laquelle  ou  reclame  ce  droit;  mais  ce  sont  des  bases  eloignees  et  me- 
diates, des  causes  de  la  cause,  que  la  loi  n'aurait  pas  pus  prendre  ici  en 
consideration,  sans  eterniser  les  proems  et  depouiller  de  toute  efficacite 
les  d^cissions  judiciares.  II  n*y  a  pas  a  se  preoccuper  de  ces  bases 
eioign^s,  et  la  cause  ne  se  trouve  que  dans  la  base  derniere,  dans  le 
piincipe  imm^diatement  g6nerateur  que  les  liomains  appelaient  fort 
exactement  cau«am2>rojr<mam  actionis.'^  *  *  Vol.  5,  p.  165.  ''La 
regie  est  done  de  ne  cousiderer  ici  que  la  base  immediate,  liais  biens 
entendre,  d^s  15.  que  cette  base  immediate  n^est  pas  la  meme  dans  les 
deux  demandes,  il  n^y  a  plus  chose  jug^e,  et  la  demande  nouyelle  est 
recevable.*'    Mercade,  vol.  5,  p.  lOG. 

The  demand  must  be  between  the  same  parties,  and  formed  by  them 
(igainst  e€ich  otJter  in  the  same  quality. 

Lizardi  was  sued  in  the  first  suit  in  his  fiduciary  capacity  as  liqui- 
dator ;  in  this  cause,  ho  ii  sued  x>ersonally  as  a  general  partner  of  a 
commercial  firm. 

In  the  first  case  he  was  proceeded  against  by  Caballcro,  executor  of 
Egana;  now  he  is  proceeded  against  by  a  creditor  of  the  firm. 

But  it  is  said  that  Caballero,  executor,  represented  the  creditors,  and 
that  the  homologation  of  his  account  and  tableau  bars  all  further  inqui- 
ries as  to  the  matters  included  in  the  account.  This  is  true,  with  some 
limitations.  The  effect  of  such  a  decree  protects  the  executor  or  ad- 
ministrator in  making  the  payments  ordered  or  approved,  and  from 
liability  for  his  gestion  so  f.ir  as  that  is  approved  ;  and  it  settles  the 
claims  of  creditors  against  the  succession  as  to  the  funds  distributed, 
unless  there  be  otiicr  creditors  who  \vere  not  placed  upon  the  tableau. 
4  An.  450;  C.  C.  art.  1176. 

Again,  it  is  contended  that  tlie  plea  of  res  judicata  must  be  held  to 
be  good,  because  the  plaintiff  acquiesced  in  the  judgment  by  receiving 
a  part  of  the  fruits  thereof.  Tiioro  is  no  doubt  that  acquiescence  in  m 
judgment  however ,  manifested,  constitutes  what  is  decided  by  that 
ja  Igment  the  thing  atj^udged,  that  is,  it  becomes  thereby  a  final  judg- 
inent,  from  which  there  can  bo  no  appeal.    C.  C.  art.  3522, 
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Bttt  th4t  is  all.  If  a  judgment  which  had  become  iinal  by  the  lapae 
of  tiine  could  not  be  pleaded  as  a  bar  to  another  action  on  aecount  of 
the  want  of  one  or  more  of  the  conditions,  which  we  hare  seen  are 
necessary  to  give  it  the  authority  of  the  thing  adjudged,  it  could 
not  be  set  up  as  an  estoppel  if  the  judgment  had  become  final  by  ac- 
quiescence. 

It  is  immaterial  how  a  judgment  becomes  res  judicata;  what  it 
decided,  by  such  a  judgment,  must  be  held  to  be  legaUy  true  between  the 
parties  to  the  suit.  And  whether  that  judgment  can  be  a  bar  to  another 
action  between  the  same  parties,  will  depend  on  whether  the  thing  de- 
manded in  the  new  suit  be  the  same,  iind  founded  on  the  same  cause  of 
action,  as  in  the  suit  decided.  It  is  not  necessary,  therefore,  to  deter- 
mine whether  or  not  Mrs.  Slocomb  acquiesced  in  the  judgment  pleaded 
in  bar  of  this  action. 

The  ''authority  of  the  thing  a^udged  takes  place  onlif  with  respect  to 
what  wa^  the  object  of  the  judgment."    C.  C.  art.  2265. 

The  object  of  ihe  judgment  in  the  matter  of  the  succession  of  Egana 
was  to  compel  Lizardi  to  restore  to  the  possession  of  the  executor  the 
property  which  Lizardi  had  received  from  him.  ''II  est  bien  entendu 
que  c'ost  uniquement  dans  le  dispositif  d'un  jugement,  et  non  dans  ses 
^  motifs,  que  se  trouve  la  chose  jugde.  •  •  *  Bien  plus,  le  dispositif 
lui-m^me  ne  presente  la  chose  jug^e  que  pour  les  points  qui  sont  vrai- 
ment  d^cid^s,  et  -non  pour  ceux  que  ne  s*y  trouvent  que  comme  de 
simples  enonciations;  c'est  en  examinant  les  questions  sur  Us  qtuUes  les 
parties  itaient  en  disaccord  et  que  leur  debat  prdsentait  h,  decider,  le  quid 
judicandum,  que  Ton  arrivera  facilement  k  comprendre  ce  qu^  a  ^t^ 
jug^,  le  quid  judioatum,^  5  Marcad^,  p.  155;  Serey's  Code  Annot^, 
notes  58,  59  and  60,  art.  1351  of  the  Code  Napoleon. 

In  Jeannin  v.  De  Blanc,  11  An.  p.  466,  this  court  said,  "as  this  right 
is  not  put  in  controversy  by  the  pleadings^  so  it  is  not  barred  by  the 
judgment."    15  La.  485  -,  17  An.  104. 

The  exception  should  have  been  overruled* 


On  the  Mbbits. 

Assuming  that  a  commercial  partnership  existed,  as  alleged  by  the 
plaintiff,  we  think  that  the  defendant  cannot  be  held  liable  under  the 
indorsements,  for  want  of  due  notice  of  the  dishonor  of  the  notes. 

The  partnership,  if  it  existed,  would  have  been  dissolved  by  tiie 
dttth  of  Egana  in  1860.    C.  C.  2847,  2851 }  Stoty  on  Part.  sec.  317, 319. 

Mtfnuel  J.  de  Lizardi  was  appointed  liquidator  of  the  commercial 
firm,  and  he  was  put  in  xK>ssession  of  the  property  of  the  firm,  which 
he  proceeded  to  administer.  Und^  these  ciioumstances  to  whom  was 
it  necessary  to  give  notice  of  the  dishonor  of  the  notes  T    We  think 
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the  Bettce  should  have  been  given  to  the  liquidator,  who  wM  bi  thk 
case  the  surviving  partner.    Story  on  Dills  §  305. 

Mr.  Justice  Stoty  sajs,  *^  Notice  to  one  of  soveral  partners  is  notice 
to  all  t&e  partners,  and  the  notice  may  be  given  to  any  partnet,  either 
at  his  usual  place  of  business  or  at  his  dwelling  house,  or  at  the  usual 
place  of  business  of  the  firm.**  '*  In  cases  of  partnership,  notice  sikould 
he  given  to  the  firm;  but  notice  to  eUher  of  tJie  partners  will  be  noHoe  to 
the  firm.  *  •  *  If,  in  case  of  a  note  of  a  firm,  one  of  the  firm 
die,  notice  should  he  given  to  the  surviving  partner.  Whether  notice  to 
the  personal  representative  of  the  deceased  would  be  valid  does  not 
appear  to  be  settled  by  the  authorities.**  Story  on  Promissory  Notes 
§  310.  In  his  work  on  Bills  he  says,  *'  if  one  partner  is  dead,  notiee 
should  be  given  to  the  survivor."    $  339 ;  2  Hill,  p.  685. 

Mr.  Parsons  says,  ^*  Notice  to  one  member  of  a  partnership  whicb  in- 
dorses a  note  or  bill  is  notice  to  all,  because  each  partner  represents  the 
interests  of  aU  f7«s  other  partners  ard  of  the  partnership,  and  the  same 
iias  been  held  where  notice  has  been  given  after  dissolution  and  pub- 
lication. So  if  one  of  the  firm  dies  before  maturity,  notice  to  the 
surviving  partner  is  sufficient  to  hold  the  estate  and  legal  representa- 
tives of  the  deceased.*'    Parsons*  Notes  and  Bills,  vol.  1,  p.  502. 

The  reason  assigned  by  Mr.  Parsons  for  holding  that  notice  to  one  of 
the  partners  is  notice  to  all  is  because  he  represents  tlie  other  partners 
AND  the  firm. 

•  Who  represented  the  partners  and  the  firm  after  the  appointment 
oi  Lixardi  as  liquidator  f  It  would  seem  that  the  reason,  upon  which 
is  based  the  rule  which  requires  notice  of  non-payment  to  be  given  to 
the  indorser,  to  wit :  to  enable  him  to  take  tlie  necessary  measures  to 
obtain  payment  from  the  parties  respectively  liable,  would  require  the 
notiee  to  be  given  to  the  surviving  partner,  especially  if  he  be  the 
liquidator  or  representative  of  the  finn.  How  could  he  know  that  the 
notes,  of  which  the  firm  was  indorser,  had  not  been  i)aid  when  due,  if 
the  holder  gave  him  no  notice  of  it  f  How  was  he  to  know,  without 
notice,  that  the  holder  looked  to  the  indorser  fi)r  payment?  The 
executor  had  no  power  to  administer  the  partnership  affairs  nor  did 
he  rei^esent  the  partnership — how  then  could  a  notice  served  upon 
him  be  regarded  as  a  notice  to  the  firm  or  to  the  surviving  partner  t  4 
R.  p.  276  J  7  R.  p.  13;  9  R.  124. 

The  only  evidence  in  regard  to  the  notices  of  protests  is  to  be  Ibund 
in  the.  eertificates  of  the  notary  who  protested  the  notes.  The  first 
certificate  states  that  the  notary  served  the  notice  in  the  foll4»wkig 
manner :  **  by  directing  the  one  fbr  Hugh  M.  Keavy,  drawer  and  In- 
dorser, to  him  At  Cheneyville,  Loaisiana,  which  letter  I  deposited 
prepaid  in  the  post  office  in  this  oity,  on  tlie  some  day  of  said  protest, 
and  by  delivering  tl|e  one  lor  Juan  Y.  de  £gana,  in  duplicates,  one  to 
J.  M«  CabaHeso,  t|ie  teitiunentary  executor  of  said  £gan»— the  whole 
Igr  w^  dfpu^t  La««Bs^  L,  Bmrin-rim  the  day  below  written,  and  by 
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deliyeriiig  the  one  for  Cora  A.  Slocomb  to  her  personally,  by  LiawBon 
L.  Dayis,  my  deputy,  on  the  day  below  written."  The  other  certificate 
states  that  he  notified  the  parties  by  directing  the  one  for  Hagh  M. 
Keary  in  the  manner  stated  above,  and  ''  by  delivering  the  notices 
for  Jnan  Y.  de  Egana,  as  follows,  to  wit :  one  to  Mr.  Dabrenil,  ike 
partner  of  tlie  agent  of  the  liquidator  of  said  firm  of  Juan  Y.  de  Egana, 
and  another  to  the  book  keeper  of  Mr.  Caballero,  executor  of  said 
Egana,  at  his  office,  he  not  being  in  on  the  day  below  written.'' 

The  first  certificate  shows  that  an  attempt  was  made  to  notify  the 
surnving  partner  or  liquidator.  The  second  certificate  shows  that  an 
attempt  was  made  to  serve  a  notice  on  the  liquidator,  but  the  service 
was  improperly  made.  In  9  Rob.  p.  75  this  court  held  that  a  certificate 
that  a  notice  was  served  *^  by  leaving  it  icith  the  caehier  of  a  hank^  the 
indorser's  elected  domicile,"  is  insufficient — non  constat  that  the  notice 
was  not  given  to  him  at  some  other  place,  or  that  it  was  addressed  to 
him  there.  So  a  certificate  that  '^  notice  was  given  by  a  letter  delivered 
to  the  indorser's  bar  keeper,  he  not  being  in"  was  held  to  be  defective 
in  not  stating  that  the  service  was  made  at  the  indorser's  residence, 
or  place  of  business.    1  An.  95 ;  2  An.  759. 

The  certificate  does  not  state  xoliere  the  notice  was  served  on  Mr. 
Dubreuil,  the  partner  of  the  agent  of  the  liquidator.  **  If  notice  be 
not  given,  it  is  a  presumption  of  law  that  the  indorsers  are  prejudiced 
by  the  omission."  Story  on  Bills  $  284.  And  they  are  discharged 
from  all  liability. 

But  as  it  is  possible  that  the  notary  did  give  the  notice  to  the  liqui- 
dator, and  that  this  fact  might  be  established  on  another  trial,  it  might 
be  our  duty  to  render  a  judgment  of  non-suit  only.  This,  therefore, 
obliges  us  to  examine  another  question  raised  by  the  pleadings. 

The  plaintiff  alleges  that,  at  the  time  when  the  notes  sued  on  were 
indorsed  by  Juan  Y.  de  Egana,  there  existed  a  general  commercial 
partnership  between  Egana  and  Lazardi,  carried  on  under  the  firm 
name  of  Juan  Y.  de  Egana,  and  that  Lisardi  is  responsible,  in  soUdo, 
with  the  succession  of  Egana  for  them. 

In  1848  a  commercial  partnership  was  established  in  the  city  of  New 
Orleans,  in  which  Manuel  J.  de  Lizardi  was  a  partner  in  commendam. 
The  business  was  carried  on  in  the  name  of  Jnan  Y.  de  Egana,  and  the 
partnership  was  to  terminate  in  September,  1853.  The  act  of  partner- 
ship was  duly  recorded.  The  affairs  of  this  partnership  had  not  been 
settled  at  the  period  when  Egana  died.  In  1860,  Lazardi  gave  ft  power 
of  attorney  to  his  nephew  to  liquidate  the  affairs  of  t^e  firm  in  case  of 
tlie  death  of  Egana,  and  after  the  decease  of  Egana,  Lizardi,  through 
his  agent,  filed  a  petition  claiming  to  be  appointed  liquidator  of  the 
film,  as  the  surviving  partner  in  eommendam. 

The  counsel  for  the  plaintiff  infers  from  this  that  there  existed  a 
commercial  partnership — ^that,  as  it  is  proved  that  no  written  act  of 
partnership  existed  or  was  recorded,  other  than  the  one  whioh  expired 
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in  1853,  therefore  Lizordi  was  a  gcuoral  partner  and  he  is  bound,  in 
solido,  under  the  indorsement. 

We  are  not  prepared  to  adopt  these  inferences.  It  is  not  correct 
to  say  that  because  Lizard!  thouglit  and  said,  in  1800,  tha  the  was 
a  partner  in  cormnendamf  when  in  truth  he  may  not  have  been, 
therefore  he  was  a  general  partner.  His  admission  is  that  he  was  a 
partner  in  eommendam.  It  would  be  illogical  aiul  unjust  to  construo 
this  admissiou  so  as  to  make  him  a  general  partner,  if  he  were  not 
what  lie  supposed  he  was.  The  admission  cannot  be  divided.  It  either 
establishes  the  fact  that  he  was  a  partner  in  eommendam^  or  nothing. 
His  opinion  on  the  subject  could  not  affect  the  facts,  or  the  law  govern- 
ing the  case. 

The  question  is  then  presented  for  decision :  Does  the  partner  «> 
eommendam  become  responsible  for  the  liabilities  created  by  the  active 
pailuer  after  the  expiration  of  the  term  of  tlie  partnership)  t;i  oommen^ 
dam  J  by  failing  to  have  a  final  settlement  of  its  affairs,  ipso  facto  f 

We  say  this  is  the  question  presented,  for  there  is  no  proof,  nor  is  it 
alleged,  that,  prior  to  the  death  of  Egana,  Lizardi  interfered  with  the 
business  of  the  concern,  or  permitted  his  name  to  be  used  in  it,  or  did 
any  other  thing,  which  under  the  provisions  of  the  Civil  Code  would 
make  him  responsible  as  a  general  partner.  We  do  not  deem  it  neces- 
sary to  decide  whether  a  partnership  in  eommendam,  once  duly  recorded, 
may  be  extended  or  prorogued  after  the  limitation  thereof  fixed  in  the 
recorded  act,  without  complying  with  the  forms  set  forth  in  article  2849 
of  the  Civil  Code.  Whatever  might  be  the  consequences  of  such  a  state 
of  facts,  as  between  the  partners,  we  cannot  sanction  the  doctrine  that 
one  who  has  supposed  that  the  partnership  in  eommendam  continued,  in 
whidi  he  had  placed  his  money,  with  the  sanction  of  the  law  that  he 
shoi^d  not^  be  responsible  beyond  that  sum,  should  be  held  to  be  a 
general  partner,  and  liable  as  such,  without  having  done  anything 
which  could  have  induced  creditors  to  believe  tliat  he  was  a  general 
partner,  or  done  or  permitted  any  of  the  acts  which  the  Code  declares 
will  render  him  re^onsible  as  a  general  partner.  The  Code  says :  '*Jii 
no  case,  except  as  in  hereafter  e^ressly  promded,  shall  the  partner  who 
has  np  other  interei^t  in  the  concern  than  that  of  a  partner  in  eommen- 
dam he  UMe  to  pay  any  $um  beyond  that  whieJi  he  has  agreed  to  furfiish . 
hy  hi9  contract:'    C.  C.  art.  2813. 

Here,  then,  is  a  textual  provision  of  the  Code  supported  by  the  well 
recognized  principle  that  courts  of  justice  cannot  impose  a  penalty, 
which  is  not  imposed  by  the  law  itself,  which  prohibits  us  from 
changing  a  partner  in  com^nendam  into  a  general  partner,  except  in  the 
cases  expressly  stated.  These  cases  are  mentioneil  in  articles  2816  and 
2820,  and  they  are  the  following:  When  the  original  contract  has  not 
been  made  in  writing  and  recorded,  or  when  the  2)artncr  in  eommendam 
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takes  aoj  part  in  tlie  buslocss  of  the  partnership,  or  pcmuts  \\\%  name 
to  he  used  in  the  fimi,  or  knowingly  allows  any  single  person  to  whom 
he  has  made  the  advance,  to  add  any  words  or  name  or  firm  that  may 
imply  that  he  has  other  x>artners  besides  the  partner  in,  commendam^ 
when  in  fact  he  has  none. 

These  views  are  supported  by  commentaters  on  the  Code  Napoleon 
and  by  the  French  tribunals.  Dalloz  says  (v.  40,  v.  Society,  p.  682, 
No.  1420):  '*Les  tribunaux  n'ont  pas  admis  cette  pretention.  Ainsi 
il  y  a  6t6  juge  que,  lorsque  deux  personncs  qui  avaient  contracte,,  pour 
un  temps  limits  (trois  ans,  par  example)  une  soci^t^  en  commendite, 
ont,  li  I'expiration  do  ce  temps,  continue  pendant  une  ann^e  les  afiOnirs 
communes  sur  les  bases  pr6c6demment  stabiles,  mais  sans  remplir  Ics 
Ibrmalit^  legales  de  publication,  cette  continuation  n*a  pas  chang6, 
m£me  a  V  egarde  dcs  tien,  la  quality  dcs  associ^,  et  n^a  pas  ^tabli  do 
Bolidarite  entre  eux.'^  (Paris,  17  Avril,  1839).  Delangle,  vol.  2  pp. 
225,  22G. 

This  position  seems  to  be  in  consonance  with  law  and  eqiuty.  In 
conformity  with  the  law,  because  it  is  no  where  declared  by  the  law 
that  a  MLure  to  record  the  prorogation  of  the  partnership  shall  change 
the  partner  in  cotmnendam  to  a  general  partner;  and  in  conformity  with 
equity,  because  having  always  confined  himself  within  the  limits  pre- 
scribed by  law  to  a  psNrtner  in  commendam,  third  parties  could  have  no 
pretext  to  claim  that  he  was  ever  bound  otherwise  than  in  the  manner 
shown  by  the  recorded  act  of  partnership  in  commendam. 

We  think  the  defendant  is  not  liable  under  the  indorsements  on  the 
notes  mi&de  by  Juan  Y.  de  Egana. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
this  court  rendered  on  the  twenty-third  day  of  June,  1868,  be  annulled, 
that  the  judgment  of  the  District  Court  be  affirmed,  and  the  appellant 
pay  the  costs  of  the  appeal. 

BIr.  Justice  Howell  took  no  part  in  this  decision. 

Note. — This  case  was  pending  on  appeal  before  the  Supreme  Court 
under  the  Constitution  of  1864.  On  the  twenty-third  of  June,  1868,  a 
decision  was  had  through  Mr.  Justice  Ilsly,  the  organ  of  the  coui*t, 
sustaining  the  plea  of  r€8  j^idicata,  and  affirming  the  judgment  of  the 
lower  court.  A  rehearing  was  granted  by  that  tribunal,  and  the  case 
was  transferred  to  the  present  court  for  examination  on  the  rehearing. 
As  the  first  opinion  is  oveiTuled  by  this  decision  its  publication  in  the 
reports  is  omitted. 
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Simon  k  Loeb  t.  Btaamahlp  Fane  Shnej,  Captain  and  Owners. 

No.  1496. — Simon  &  Loeb  v.  Steamship  Fung  Siiuet,  Captain  and 

Owners. 

A  common  carrier  la  reaponaible  to  the  shipper  or  consignee  for  the  non-dellTerj  of  foods 

.which  has  occorred  through  his  Ikult  or  negligence. 
The  omission  of  the  consignee  to  institute  proceedings  to  recorer  goods  which  have  been  stolen 

tcom  the  ship  before  dellTery,  will  not  reliere  the  carrier  from  the  damages  resolttag  Dram 

the  failure  to  deliver. 
The  estimate  of  damages  for  the  loss  of  goods  by  the  carrier  Is  their  net  value  at  the  port  of 

destination. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.     TUard, 
J.    Phillips  &  Levy,  for  pkiintiffs  aud  appellees.     Bandolph,  Sin- 
gleton &  Hardle,  for  defendants  and  appellants. 

Ludeling,  C.  J.  Simon  &  Loeb  sued  the  defendants  for  the  value 
of  a  case  of  merchandise  sliipped  at  New  York  on  the  Fung  Shuey  and 
consigned  to  the  plaintiffs  at  New  Orleans,  on  account  of  the  non- 
delivery of  the  merchandise. 

The  defendants  filed  a  general  denial.  There  was  judgment  in  favor 
of  the  plaintiffs  and  the  defendants  have  appealed. 

The  defendants  rely  upon  the  terms  of  the  contract  between  them 
and  the  shippers,  as  shown  by  the  bill  of  lading,  to  relieve  them  from 
responsibility  in  this  case.  The  exceptions  in  the  bill  of  lading  are  as 
follows : 

**  It  is  expressly  understood  that  the  articles  named  in  this  bill  of 
lading,  shall  he  at  the  risk  of  the  otcner,  shipper  or  consignee  thereof  as 
'SOon  as  delivered  from  Hie  tackles  of  the  steamer  j  at  lier  port  of  destination^ 
the  collector  of  the  x>ort  being  hereby  authorized  to  grant  a  general 
order  for  discharge  immediately  after  the  entry  of  the  ship,  and  they 
shall  be  received  by  the  consignee  thereof,  package  by  package,  as  so 
delivered ;  and  if  not  taken  away  tlte  same  day  hy  him,  they  may  (at  the 
option  of  the  steamer's  agoBt),  he  sent  to  store  or  permitted  to  lay  where 
landed  at  tlte  expense  and  risk  of  the  aforesaid  owner,  shipper  or  con- 
signee:^   R.  70. 

The  evidence  proves  that  the  consignee  was  at  the  wharf  ready  to 
receive  the  goods  '*  as  soon  as  delivered  from  the  tackles  of  the 
steamer*'  from  the  moment  she  commenced  to  discharge  her  cargo  until 
she  finished  unloading,  and  that  the  box  in  question  was  not  delivered. 
Patrick  Hays,  agent  of  plaintiffs,  testifies  as  follows :  '*  I  was  at  the 
steamer  as  soon  as  she  commenced  to  discharge.  I  made  the  request 
for  the  goods  as  soon  as  she  commenced  to  discharge.  I  was  there 
from  the  time  she  commenced  until  she  finished  discharging.  I 
received  three  out  of  the  four  cases.  The  clerk  told  me  I  was  entitled 
to  another  case.  I  applied  for  it  on  the  evening  of  the  second  March. 
I  told  the  clerk  I  had  received  but  three  cases  and  wanted  four.  He 
told  me  to  wait  until  the  ship  was  discharged— it  was  not  on  the  levee. 
I  applied  again  on  the  third  for  the  case.    He  searched  for  the  goods 


WH  SUPREME  COURT  OP  LOUISUNA, 

Mmon  k  Loeb  r.  Ste»insblp  Fang  dhney.  Captala  ted  Owners. 


with  me,  but  could  not  find  tlie  case.  He  said  the  case  might  come 
out  by  the  nesLt  steamer.  When  she  came,  after  the  Fung  8huey  was 
discharged,  we  could  not  find  the  case.**  Felix  Veaux  who  discharged 
thiB  ship,  says  that  "  Simon  &  Loeb  had  four  cases,  and  he  delivered 
ikree — ^that  he  does  not  rknow  whether  the  missing  box  was  on  the  levee' 
or  not."    The  testimony  of  all  the  witnesses  tends  to  the  s&me  effect. 

The  case  of  goods  was  not  delivered  to  the  consignees  through  the 
fault  of  the  common  carriers.  The  exceptions  in  the  bill  of  lading  did 
not  exempt  them  from  liability  for  loss  occasioned  by  a  want  of  due 
care,  or  by  gross  negligence. 

The  fact  that  a  part  of  the  goods  was  afterwards  found  in  the 
possession  of  an  auctioneer,  where  they  had  been  conveyed  by  a  person 
who  had  stolen  them,  does  not  prove  that  the  goods  were  delivered  in 
accordance  with  the  terms  of  the  contract. 

It  is  also  contended  that  it  was  the  duty  of  Simon  &  Loeb,  the  con- 
signees, to  have  obtained  possei^ion  or  the  remnant  of  the  goods  found 
at  the  auctioneers,  and  thus  have  le^l^ed  the  damages  which  the  com- 
ifion  carriers  had  incurred.  We  think  they  did  all  that  could  have 
been  required  of  them  when  they  made  affidavit  for  the  arrest  of  the 
thief  and  notified  the  carriers  that  a  part  of  the  contents  of  the 
missing  case  was  at  Hoifman  &  Marks.  If  a  carrier  loses  goods  the 
net  value  thereof  at  the  place  of  delivery  is  the  measure  of  damages. 
Parsons  on  Contracts,  vol.  3 ;  18  An.  p.  1. 

It  is  therefore  ordered,  ac^udged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  and  that  the  appellants  pay  the  costs  o£ 
this  appeal. 


No.   1616. — Succession  of  Mrs.  Makib   Epicharib   de   Boffxgkao, 

Widow  of  Theodore  urn  Grehak. 

If  the  tnecenion'be  accepted  with  benefit  of  Inventory  no  part  of  it  goei  Into  the  poneMdon  of 
tlie  heirs  m  such  until  the  estate  shall  have  been  administered,  and  until  sveh  admWstra- 
tion  the  estate  must  remain  under  the  authority  of  the  Court  of  Piobatei  where  it  waa 
opened. 

Real  property  situated  in  Louisiana,  owned  by  a  French  sul^ect  residing  in  France,  can  not  be 
administered  in  the  courts  of  France;  such  property  thus  situated  forms  a  separate  suc- 
cession from  that  in  France,  and  must  be  administered  according  to  the  laws  of  LAU^sianfti 

Hein  reaidiog  in  France  must  be  rec(HPiized  as  such  by  the  courts  of  LonisiaB*  before  they 
can  be  put  in  possession  of  property  situated  in  this  State,  which  they  have  inherited  from 
their  ancestor  in  France. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.  Tiiomas,  J. 
Martin  Blnnche,  for  appellant,  D.  Augustine,  for  appellee. 
LuDELiNG,  C.  J.  On  the  seventeenth  of  May,  1867^  L.  G.  Lnminais, 
administrator  of  L.  F.  Maxen,  filed  a  petition  in  the  Second  District 
Court  of  New  Orleans,  alleging  that  the  widow  Marie  E.  de  Orphan  died 
in  France  on  the  twentieth  of  December,  1864,  leaving  two  children^ 
one  of  age  and  the  other  a  minor,  her  sole  heirs,  and  that  the  succes- 
sion consists  of  real  property  situated  in  the  city  of  New  Orleans, 
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fiaccegsioii  of  iCn.  Usrie  Eplcharit  de  BofBgnac,  Widow  of  Theodore  de  Orehan. 

He  alleges  that  he  is  a  creditor  of  the  succession.  He  farther  alleges 
that  the  minor  heir  liod  been  emancipated  in  France,  and  he  was  rep- 
resented by  a  curator  od  hoc;  that  D.  Augiistia,  Esq.,  of  New  Orleans, 
was  the  lawful  attorney  in  fact  of  the  curator  ad  hoc  and  of  the  heir  of 
age,  and  he  prayed  that  the  heirs  l>e  cited,  through  their  agent,  to  ap- 
pear and  declare  if  they  accepted  or  renounced  the  succession  of  their 
mother;  and  he  prays  that  the  succession  be  administered  according  to 
law-* 

The  defendants,  lijrough  their  agent  and  attorney,  filed  an  exception 
to  the  jurisdietion  of  the  court,  on  the  ground  that  the  succesasion  has 
been  opened  and  finaUy  uiiled  by  tJie  judicial  authority  of  Aiigouleme, 
France,  and  they,  the  heirs,  have  been  put  in  possession  of  the  property  of 
the  deceased,  situated  in  France  and  Louisiana,  that  they  have  accepted 
the  said  property  and  have  been  in  possession  of  the  property  in  New 
Orleans  several  years,  and  that  the  Probate  Court  is  without  jurisdiction. 

The  DfstHcl;  Court  miintaineii  the  exception  to  the  jurisdiction  of 
the  court,  and  the  plaintiff  has  appealed. 

Tlie  judicial  proceedings  in  France  in  the  succession  of  the  widow  de 
Orphan  show  that  both  heirs  accepted  the  succession  of  their  mother 
iHtii  the  benefit  of  inventory.  So  that  even  if  the  proceedings  in  the 
French  tribunals  could  affect  the  property  in  Louisiana  the  plaintiff 
was  sUStaitied  by  the  textual  provisions  of  the  Civil  Code  and  Cod^  of 
Practice  in  his  proceedings  before  the  Second  District  Court  of  New 
Orleans,  C.  C.  articles  lOi^Q,  1034, 1030,  1040, 1051  -,  C.  P.  aHioles  979, 
976,  977, 9B3  and  924. 

If  the  liefn  are  of  a^e  and  they  accept  the  succession  uncont^tiondliff^ 
they  ^ust  be  put  in  possession  of  the  property  of  the  deceased,  and 
they  may  be  sued  in  the  ordinary  courts  for  tlieir  virile  portion  of  the 
debts.  If  the  succession  be  accepted  with  the  benefit  of  inventory,  no 
part  of  St  goes  into  the  possession  of  the  heirs  as  such,  until  the  estate 
shall  bnvb  been  administered.  And  until  such  administration  the  estate 
must  remain  under  the  authority  and  control  of  the  Court  of  Probates 
where  it  was  opened. 

But  it  is  an  error  to  suppose  that  real  property,  situated  in  Louisiana, 
€bA  be  administered  in  the  courts  of  France.  The  prox>erty  of  tile 
deceased,  situated  in  Louisiana,  is  a  separate  succession  from  th^t  in 
France  and  must  be  administered  according  to  the  laws  of  Louisiana. 
1  R.  263;  14  An.  633;  9  R.  438.  Until  this  suit  was  instituted  the  heir- 
ship of  the  defendants  had  not  been  established  and  recognised  in 
Louisiaiia^  add  tlie  plaintiff  was  justified  in  tlie  course  he  took  to  pro- 
'  voke  the  appointment  of  an  administrator  unless  the  heirs  would  ac- 
cept unconditionally  tlieir  mothcr^s  succession. 

The  exception  should  have  been  overruled.  But  the  defendants  in 
their  exception  as  well  as  in  a  document  subsequently  filed  in  this  eaaei 
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declared  that  they  had  accepted  the  succeBsion,  and  the  evidence  in 
this  record  establishes  their  heirshipi  and  that  they  are  now  both  of 
age. 

*'  If  the  heir  thus  cited  declares  that  he  accepts,  he  shall  be  considered 
as  having  accepted  the  succession  purely  and  unconditionally,  and  may 
be  sued  as  if  he  had  done  so.''    Article  980  C.  P. 

The  object  of  the  plaintiff's  suit  was  thus  attained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
tlie  lower  court  be  avoided  and  reversed ;  that  Arthur  de  Orphan  and 
George  de  Grdhan  be  recognized  as  the  heirs  at  law  of  Mrs.  M.  E.  de 
Orphan,  and  that  they  pay  the  costs  in  both  courts. 


^       No.  1489.--MAXEK  &  Sheabeb  r.  William  Lakbrum.  Stover  &  TuR- 

50  ml  ^BK,  Intervenors. 

It  la  the  amoxmt  In  diapnta  in  the  Diatrlet  Gonrt  Uiat  glTea  the  Sapreme  Conxt  Joxladictlon  of 

theappe^L 
The  prlTilege  of  the  conalgnee,  who  haa  made  adTanoea  on  the  gooda  or  property  in  hia  poaaea- 

aion  through  hia  agent  ia  anperior  to  that  of  the  attaching  creditor.    0.  G.  8214. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Caaabaij  J.  Fr<mk  Haines,  for  plaintiffs  and  appellees,  Marr  d 
FouUf  for  defendant  and  intervenors,  appellants. 

Howe,  J.  The  plaintiffs,  appellees,  have  moved  to  dismiss  the  ap- 
peal in  this  case  on  the  allegation  that  the  amount  in  dispute  does  not 
exceed  five  hundred  dollars.  The  amount  claimed  by  plaintifib  was 
the  sum  of  $868.  A  number  of  cattle  were  attached  and  bonded  by 
the  intervenors,  whose  claim  thereon  for  advances  was  the  sum  of 
$2045  93.  The  cattle  were  sold  for  $2089  50.  Although,  therefore,  the 
plaintiffs  had  judgment  for  the  sum  of  $350  only,  this  court  has  juris- 
diction by  reason  of  the  amount  in  dispute  in  the  court  below. 

Proceeding  then  to  examine  the  case  upon  its  merits,  we  are  satisfied 
from  the  evidence  that  when  on  the  twenty-ninth  September,  1866,  the 
plaintiffs  levied  their  attachment  on  the  cattle,  the  proceeds  of  which 
are  in  dispute,  the  cattle  were  already  in  possession  of  the  intervenors. 
It  appears  that  on  or  about  the  twenty-seventh  September,  1866,  the 
agent  of  the  intervenors  advanced  to  Landrum,  at  Sabine  Pass,  som^ 
five  hundred  doUars  upon  the  cattle,  which  were  then  at  that  place,  and 
himself  shipped  them  to  the  intervenors.  The  other  advances  were 
made  prior  to  the  attachment,  except  the  freight  money,  which  was 
paid  by  intervenors  with  subrogation  to  the  rights  of  the  carrier.  It 
can  not  be  doubted  that  under  such  circumstances  the  privilege  of  the 
consignees,  who  were  in  possession  through  their  agents,  was  superior 
to  that  of  the  attaching  creditors.    C.  C.  3214,  and  amendments. 
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Hazen  k  Shearer  r.  WilUun  Landnim,  Stonor  k  Tomer,  Interrenors. 

In  thiB  view  the  jndgtnent  of  the  District  Court  is  erroneous,  so  fax 
as  it  accords  to  the  plaintiffs  a  privilege  on  the  property  attached 
superior  to  that  of  intciTenors. 

The  defendant  has  not  appealed,  and  the  judgment  rendered  against 
him  personally,  upon  his  appearance  and  answers,  in  favor  of  the  plain- 
tiffs, and  also  of  the  intervcuors,  must  remain  undisturbed. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
fram,  so  far  as  it  decrees  to  plniutiffs  priority  of  privilege  on  the  prop- 
erty attached,  and  to  the  intcrvenors  a  privilege  only  on  the  remainder 
of  the  proceeds,  be  avoided  and  reversed.  It  is  further  ordered  that 
the  intervenors,  Stonei^^  Turner,  he  paid  the  amount  of  their  judg* 
ment  against  defendant,  by  preference  and  priority,  out  of  the  pro- 
ceeds of  the  proi)erty  attached ;  that  the  plaintiff^i^  privilege  be  recog- 
nized up<m  the  remainder  of  such  proceeds,  if  any ;  that  in  all  other 
respects  the  judgment  be  atBrmed,  and  that  the  appellees  pay  the  costs 
of  the  appeal. 


21    367 
48    518 


No.  1794. — Succession  of  Jasies  FonsYxn,  Opposition  to  Executor's 

Tableau.  ^  ^ 

The  dedantioii  of  (lie  tettetor  In  hli  iMt  wUl  and  testament  are  proenmod  to  have  been  mada 
with  deliberaUon  and  reflection,  and  are  entiUed  to  dne  oonalderation,  but  they  can  not  be 
permuted  ti>  ontweigh  his  expreas  acknowledgment  in  an  authentic  act 

APPEAL  from  the  Second  District  Court  of  New  Orleans.    Thomeis,  J. 
W,  O.  DcjMfflrrc,  for  appellant,  C.  BeMier,  for  appellee. 

Tauafxrro,  J.  This  is  a  contest  between  two  of  the  heirs  of  the 
deceased  in  relation  to  their  distributive  shares  of  the  estate  of  their 
ancestor.  James  Forsj'th  died  in  March,  1866,  leaving  tliree  heirs, 
Adelia  Forsyth,  widow  of  A.  P.  Simpson,  Josej)!!  Forsyth  and  Fanny 
Jones,  a  grand  daughter,  representing  her  deceased  mother,  Elizabeth 
Forsyth.  The  decedent  left  an  olographic  will,  which  was  admitted  to 
probate  soon  after  his  decease,  and  Mills  Judson,  named  as  executor, 
was  duly  qualified.  The  executor  presented  his  final  account  and 
tableaux  on  the  first  of  April,  1867,  and  by  his  plan  of  distribution, 
according  to  his  conception  of  the  purport  of  the  wUl,  he  required  Mrs. 
Simpson  to  collate  the  sum  of  $2100,  (1600  of  whicli  being  the  value  of 
certain  property  donated  to  her  under  an  onerous  title,  and  $500,  a 
donation  in  money.  The  tableau  was  opposed  by  Mrs.  Simpson,  and  her 
opposition  was  sustained,  and  an  order  was  rendered  for  its  amendment. 
From  this  judgment  Fanny  Jones,  by  her  tutor,  appealed. 

On  the  twenty-ninth  of  July,  1840,  the  testator  passed  an  act  before 
a  notary  of  the  city  of  New  Orleans  wherein  he  declared  ''  that  for  the 
consideTation  of  fifteen  hundred  dollars,  to  him  paid  in  ready  money, 
tjie  receipt  whereof  is  hereby  acknowledged  and  acquittance  granted 
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tl^erelor,  he  does  by  these  preseDts  grant,  bargain,  sell,  etc.,  unto  Mrs. 
Adejia  Forsyth,  wife  of  Andrew  Pickens  Simpson,  of  this  city,  a  lot  of 
ground,  situated  at  the  comer  of  Dryades  and  Clio  streets." 

In  Ids  will  the  testator  enumerates  the  advances  he  had  made  to  his 
childjpen.  To  Joseph  Forsyth  he  had  given  $8500,  a  sum  equal  to  or 
beyond  his  distributive  share,  and  stated  tliat  this  heir  could  expect 
nothing  from  his  estate ;  to  W.  A.  Jones  he  had  given  a  negro  woman 
of  the  value  of  $700;  to  Mrs.  Simpson  he  had  given  a  lot  of  ground, 
at  th^  corner  of  Pryades  and  Clio  streets,  of  the  value  of  $1600;  also, 
that  he  had  given  her  a  check  on  New  York,  just  before  she  was  mar- 
ried, to  be  sent  to  A.  P.  Simpson,  her  in  tended  f  to  buy  furniture,  and 
that  lie  gave  her  in  September,  1857,  $1000,  for  which  she  gave  her 
note  with  eight  per  cent,  interest,  tlie  amount,  at  the  end  of  seven 
years  and  a  half,  being  $3700. 

Mrs.  Simpson  filed  her  opposition  to  the  tableau,  and  specially  op- 
posed that  item  by  which  she  was  required  to  collate  the  sum  of  $2100, 
and  alleged  that  she  had  never  received  anything  from  her  father  in 
advance  of  her  share  by  checks,  money  or  lot  of  ground.  She  averred 
that  tlie  lot  of  ground  was  purchased  from  her  father  by  Simpson,  her 
husband,  and  paid  for  by  him. 

The  note  was  placed  upon  the  inventory  and  specified  in  these  words: 
**  One  note  of  Mrs.  A.  P.  Simpson,  dated  the  niuetcentlr  of  September, 
1857,  renewable  one,  two  and  three  years  for  $1000,  with  eight  per 
cent,  interest."  Tlie  opponent  filed  in  tliis  court  the  plea  of  prescrip- 
tion of  five  and  ten  years  and  all  other  prescription  applicable  against 
any  indebtedness  to  the  succession. 

The  question  before  us  is  one  of  evidence.  The  opponent  claims  title 
to  the  lot  of  ground  by  the  act  of  sale.  Tliis  sale  is  not  attacked  under 
the  provisions  of  article  2419  of  the  Civil  Code,  which  provides  that 
*Hhe  sales  of  immovable  property  or  slaves  made  by  parents  to  their 
children  may  be  attacked  by  the  forced  heirs,  as  containing  a  donation 
in  disguise,  if  the  latter  can  prove  that  no  price  has  been  paid  or  that 
the  price  was  below  one-fourth  of  the  real  value  of  the  immovable  prop- 
erty or  slaves  sold  at  the  time  of  the  sale.*'  This  aiticle  is  not  invoked 
to  show  the  sale  to  have  been  a  simulation  or  donation  in  disguise,  but 
the  appellant  claims  the  collation  of  the  lot  of  ground  for  the  reason, 
as  she  avers,  that  there  was  no  price  paid  for  it  by  the  opponent,  and 
relies  chiefly  upon  the  declarations  of  the  testator  himself,  made  in  his 
act  of  last  will,  to  establish  the  sale  to  have  been  a  mere  donation . 
The  opponent  contends  that  these  declarations  arc  not  evidence  against 
her,  that  they  are  to  her  prejudice  as  a  forced  heir,  and  were  intended 
to  reduce  her  hgitime  in  the  estate  of  the  fiither.  We  are  willing  to 
GOBcede  that  the  declarations  of  the  testator,  made,  as  doubtiess  they 
were,  with  grave  deliberation,  are  entitled  io  due  consideration,  but 
v#  ao»  noft  psapared  to  go  to  the  eactont  of  pensitlingtiieBi  to  •utveig^ 
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his  express  acknowledgment  in  an  authentic  act  that  he  had  sold  the 
property  and  received  the  price.  The  articles  1324  and  1336  of  the 
Civil  Code,  as  well  as  article  3419,  already  adverted  to,, seem  to  indicate 
the  course  to  be  pursued  to  set  aside  pretended  acts  of  sale  as  being 
donations  in  disguise.  The  appellant  should  liave  resorted  to  the  proof 
which  these  articles  seem  clearly  to  require  in  such  cases.  The  sum  of 
five  hundred  dollars  given  to  Mrs.  Simpson  immediately  preceding  her 
marriage,  to  buy  furniture,  must  be  regarded  as  a  marriage  present, 
which,  as  it  docs  not  exceed  the  disposable  portion,  is  not  subject  to 
collation.  The  opponents  plea  of  prescription  it  is  not  necessary  to 
examine. 

It  is  therefore  ordered,  adjudged  and  decreed  that  tlie  judgment  of 
the  District  Court  be  affirmed  with  costs  in  both  courts! 


No.  1962.— State  op  Louisiana  ex.  rol.  Georgs  W.  Avert  r.  Wil-t 

LiAM  S.  Mount,  City  Treasurer. 

A  mandamnt  Is  tbe  proper  remedy  to  compel  the  Treacnrcr  of  the  dly  of  New  Orleana  to  pey 
ft  warrant  draws  npon  him  by  the  Ck>ntroU0r,  and  the  writ  wlU  properly  be  made  peremp- 
tory when  the  Treasurer  In  his  answer  discloses  no  sofllclont  reason  for  his  rotasal  to  pay. 

The  writ  of  mandamus  will  not  lie  to  compel  the  Treasurer  of  the  city  of  New  Orleans  to  per- 
form any  act  where  it  becomes  his  daty  as  the  fiscal  agent  of  the  dty  to  oxerdae  a  dis- 
cretion. 

In  a  proceeding  by  mandamus  to  compel  the  Treasurer  of  the  dty  of  New  Orleans  to  exchange 
certain  bonds  of  the  dty  fbr  wanants  drawn  by  the  ControUor,  the  court  will  not.  under 
the  prayer  lor  general  rdlei;  reader  Judgment  ordering  the  Treasurer  to  pay  the  warrants 
in  money. 

A  PPEAL  from  the  Fifth  District  Court  for  the  parish  of  Orleans. 
.li.  L6aumont  J.  J.  JJ.  New,  for  plaintiff  and  appellee,  ff.  J.  Leoviff 
City  Attorney,  for  defendant  and  appellant. 

Howe,  J.    The  relator  in  his  original  petition  represented  that  he 
was  the  owner  and  holder  of  certain  described  warrants  drawn  by  the 
controller  of  the  city  of  New  Orleans  on  the  treasurer  thereof,  amount- 
ing in  all  to  the  sum  of  $37,286  92,  which  had  been  issued  to  him  in 
his  capacity  of  Sheriff  of  the  parish  of  Orleans ;  that  payment  thereof 
had  been  amicably  demanded  of  William  S.  Mount,  the  treasurer  of 
the  city  of  New  Orleans,  and  refused:  '*  that  by  virtue  of  an  act  of  the 
Legislature  of  Louisiana,  approved  September,  18GS,  the  city  of  New 
Orleans  has  issued  certain  bonds  bearing  ten  per  cent,  interest  to 
mature  at  not  more  than  five  years,  and  though  said  bonds  are  now  at 
a  heavy  discount  in  the  market,  petitioner  is  willing  to  receive  them 
in  satisfaction  of  his  warrants,  claiming  however  tlie  bonds  of  the 
longest  period  as  approximating  nearer  to  the  sum  justly  due  him;'* 
and,  after  various  formal  allegations  the  relator  prayed  that  a  writ  of 
mandamus  issue  directing  the  Treasurer  to  deliver  to  relator  the  bonds 
aforesaid  having  the  longest  period  to  run  before  maturity  to  the 
anipiint  of  his  claim. 
.47 
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By  a  supplemental  petition  the  relator  farther  claimed  interest  on 
his  warrants  from  their  respective  dates. 

The  defendant  excepted  on  the  ground  that  the  claim  of  the  relator 
was  one  for  debt,  and  fuither  that  the  relator  was  not  entitled  to  the 
remedy  in  this  case  of  mandamus.  lie  further  pleaded  a  general 
denial. 

Ujwn  the  trial  the  relator  testified  that  tlio  allegations  of  his  petition 
Were  true,  that  he  was  the  owner  of  the  wai'rants  in  question  and  that 
he  had  demanded  payment  of  the  defendant  which  was  refused.  This 
testimony,  with  the  warrants  themselves,  constitutes  tlio  entire  evi- 
c^ence  in  the  case. 

The  court  a  qtia  gave  judgment  that  the  writ  of  mandamus  be  made 
peremptory  and  that  the  defendant  deliver  to  relator  a  sufficient 
number  of  the  bonds  above  described  to  cover  the  amount  of  the  war- 
rants, *'  said  bonds  to  be  of  those  having  tlio  longest  period  to  run  be- 
t&re  maturity.*'  It  was  furtlier  ordered  **that  the  defendant  pay  tlie 
costs  of  suit,  and  legal  interests  on  the  aforesaid  warrants  from  their 
rciipcctive  dates.'' 

From  this  judgment  the  defendant  has  appealed. 

We  consider  it  well  settled  that  mandamus  is  tlie  proper  remedy  to 
compel  the  treasurer  of  the  city  of  New  Orleans  to  pay  a  warraut 
drawn  upon  him  by  l^he  controller,  when  he  has  no  legal  discretion  to 
weSoBB  payment,  and  that  a  mandamus  will  properly  be  made  pcromx>- 
tory  when  the  trcasuTCr  in  his  answer  disclosi^o  no  snfllcieat  reason  for 
his  refusal  to  pay.  18  An.  105  5  State  ex.  rel.  Piuac  v,  Landry,  21  An. 
{I.  Stt* 

Bal  the  Ikcts  of  this  case  are  peouliar.  The  relator  does  not  ask  the 
defendant  to  do  a  duty  imposed  upon  him  by  law,  and  wliidi  the  de- 
feodiuil  has  no  discretion  to  decline.  lie  asks  that  the  treasurer  be 
feqnired  to  deliver  to  him  certain  bonds  hearing  the  unusually  high 
rate  of  interest  of  ten  per  cent,  per  annum ;  he  asks  for  bonds  having 
tilie  longest  period  to  run,  and  on  which,  if  delivered  to  him  the  city 
wowld  be  obliged  to  pay  ten  per  cent,  per  annum  interest  till  maturity  ; 
aad  he  further  asks  that  the  defendant  be  emnpelled  to  pay  him  in- 
teiresto  on  his  warranto  for  considerable  periods. 

We  are  of  opinion  that  tlie  defendant  had  a  legal  discretion  to  refuse 
aH  these  demands.  As  far  as  the  bonds  are  concerned,  if  there  are 
such  bonds  under  his  control,  the  law  of  September  5,  1868,  under 
which  they  are  alleged  to  have  been  issued,  simply  authorizes  the  city 
of  New  Orleans  to  borrow  one  million  dollars  at  a  rate  not  exceeding 
ten  per  cent,  for  the  purpose  of  meeting  current  cjcpenses  and  papng 
**  ihe  employes "  of  the  city.  We  can  perceive  nothing  in  this  law 
which  makes  it  the  duty  of  defendant  to  deliver  to  the  relator  ten  per 
cent,  bonds  of  the  city  for  his  warrants.  The  fact  that  the  relator  is 
wining  to  accept  these  bonds  does  not  impose  on  the  defendant  the 
duty  of  delivering  them.     M.uch  less  does  this  statute  require  the 
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treasurer  to  delirer  to  relator,  of  tliose  boncU,  nuch  as  1m ve  the  loi^faHl 
time  to  run;  on  tlie  contrary,  a  just  regard  for  tlie  financial  interests  of 
the  city  might  well  dictate  to  the  treasurer  the  policy  of  withholdiag 
from  use  as  many  of  such  extravagant  obligations  as  he  possibly  can. 
And  lastly  we  are  not  furnished  with  any  authority  for  tlie  order  that 
the  treasurer  pay  interest  on  the  warrants,  and  wo  tliink  Uiat  such 
interest,  if  exigible,  should  be  made  tlie  subject  of  uii  ordinary  actioH. 

There  is  a  prayer  for  general  relief  by  relator,  but  we  find  ourselves 
unabloi  under  this,  to  render  a  judgment  in  his  favor  directing  the 
payment  of  the  warrants  in  lawful  money,  for  it  may  be  that  if  thiii 
specific  relief  had  been  demanded  under  proper  allegations,  Uie  defend- 
ant might  have  sliown  some  legal  reason  for  a  refusal  of  payment. 

For  the  reasons  given  it  is  ordered  and  adjudged,  that  tlie  judgment 
appealed  from  be  avoided  and  reversed,  aud  that  the  petition  of  the 
relator  be  dismissed,  without  prejudice,  witli  costs  in  both  courts. 


No.  1605. — Succession  of  Jesse  W.  Wilder. 

The  tarvlvlng  partnor  of  »  commorclal  Arm,  in  hht  cspAclty  of  liquidftting  partner*  lutiaf 
r«oclir«d  Oonfedamta  treAsory  iiotM  in  pttfment  of  the  debU  due  tbo  Arm,  beMme  pweon- 
fljly  retpcniible  to  the  helre  of  the  deocMod  paituor  Ui  the  ftmoont  Hhown  to  be  4tM  fliem 
on  ft  settlement  of  the  partnership. 

APPEAL  ftom  the  Second  District  Court,  of  New  Orleans.  Tb^moif 
J.  Frank  HajfneSf  Bace^  Foster  &  E,  T,  Mtrrick  and  Btfchanem  ^ 
CHlmore,  for  opponents  and  appellants.    T.  A,  BartUtie,  for  appeileok 

Wylt,  J.  In  January,  1802,  Jesse  W,  Wilder  died,  and  his  survl* 
ving  partner,  Henry  C.  Petty,  was  appointed  by  tlio  couit  liquidator 
of  the  partnership  business. 

In  18G6  he  filed  his  account  showing  that  during  the  years  ISGQ  and 

1863  he  had  collected  a  large  amount  in  settlement  of  the  claims  of  ftlw 

firm,  aud  showing  a  large  balance  due  the  succession,  which  he  aaked 

to  be  relieved  from  paying  over  because  he  had  collected  the  same  in 

•Confederate  treasury  notes. 

Harriet  A.  Jourden,  the  widow  of  the  deceased,  as  natural  tutrix  ef 
her  minor  children,  and  George  Wilder,  the  son  of  the  deceased  by  a 
former  marriage,  opposed  the  homologation  of  the  account  and  prated 
that  the  liquidator  be  compelled  to  imy  over  to  the  succession  in  legal 
currency  of  the  United  States  the  full  amount  due. 

The  liquidator  was  required  by  the  court  to  file  an  amended  accoiint, 
which  he  did,  showing  a  balance  in  his  hands  of  $12,939  46  in  Conjfod- 
erate  notes,  which  he  had  collected  in  payment  of  the  claims  oi  thd 
partnership — one  half  of  which  he  alleged,  belonged  to  the  aucceaaioii. 

The  tutrix  again  opposed  the  account  alleging  that  the  succesaioB 
cannot  be  charged  with  the  loss  of  the  Confederate  notes ;  that  they 
were  not  a  legal  tender  and  should  not  have  been  received  by  the 
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liquidator;    that  if  lie  received  them,  as  alleged,  he  did  bo  at  his 

peril.    That  she  iras  during  the  time  tutrix  of  her  children,  and  the 

liquidator  made  no  settlement  with  her  but  detained  the  Confederate 

notes  in  his  hands  till  they  had  become  worthless. 

'.  From  a  judgment   dismissing  the  opposition  and  approving  and 

fiomologating   the   account,  the    tutrix   and   George    Wilder   have 

ippealed. 

The  main  question  involved  in  this  case  is,  did  the  liquidating  part- 
ner become  liable  to  the  estate  by  collecting  its  assets  in  Confederate 
notes  t  Can  the  succession  bo  charged  with  the  loss  of  the  Confederate 
notes  received  by  the  liquidator  in  settlement  of  the  claims  in  his  hands 
for  collection  f 

The  liquidator  contends  that  at  the  time  he  recieived  the  Confederate 
notes  they  were  used  as  the  only  currency ;  that  if  he  had  not  received 
them  in  payment  of  the  claims  they  would  have  been  barred  by 
prescription ;  and  that,  inasmuch  as  the  Confederate  notes  had  np 
value,  ho  received  nothing ;  having  received  nothing,  he  is  liable  for 
nothing. 

We  do  not  so  understand  the  law  regarding  the  liability  of  a  liquida- 
tor. His  iK)wers  over  the  assets  confided  to  him  by  the  court  are  not 
unlimited.  Like  all  fiduciaries  he  is  bound  to  faithfully  perform  his 
duties.  He  cannot  waste  the  estate  by  voluntarily  remitting  the  debts 
that  are  due  to  it.  He  cannot  give  np  its  assets  and  receive  nothing  in 
return.  He  cannot  receive  in  settlement  of  the  credits  in  his  hands 
for  collection  the  notes  of  an  illegal  organization  and  charge  the  succes- 
sion with  the  loss  incurred  thereby.  It  was  his  duty  to  collect  the 
claims  due  the  succession  in  lawful  money ;  he  had  no  authority  to 
receive  therefor  Confederate  notes. 

The  succession  in  our  opinion  should  not  be  charged  with  the  loss 
oi^casioned  by  the  illegal  act  of  the  liquidator. 

It  is  therefore  ordered  tliat  the  judgment  appealed  from  be  avoided 
and  annulled,  and  it  is  now  ordci*cd  that  the  opposition  herein  be 
maintained  so  as  to  place  Harriet  A.  Jourden  in  her  capacity  of  tutrix 
of  her  minor  children  and  George  Wilder,  one  of  the  heirs  of  the  de- 
ceased, as  creditors  on  the  account  rendered  by  the  liquidator,  Henry 
C.  Petty,  and  filed  on  twenty-third  April,  1867,  in  the  sum  of  six 
thousand  four  hundred  and  sixty-nine  dollars  and  seventy- three  cents, 
subject  to  a  credit  of  three  hhndred  and  fifty-five  dollars  and  forty- 
three  cents }  and,  thus  amended,  that  the  account  be  approved  and 
homologated.  It  is  further  ordered  that  H.  C.  Petty  i>ay  the  costs  of 
this  opposition  in  both  courts. 

Behearing  refused. 
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No.  204G. — John  V.  Sevier  v,  Tho  Saccea&iou  of  James  G.  Gordon. 

The  acknowledgment,  written  en  the  b«ck  of  a  promluory  note  by  the  admlnUtrator  or  txeoa- 
tor,  unoonli  to  an  interrnptlon  of  proecrlption,  whUh  begins  to  ran  again  from  that  date. 

The  admliiletr«tor  or  ezeentor  la  without  the  power  to  renounce  or  waire  j^reacripUon  after  it 
baa  been  acquired  in  favor  of  tho  estate  he  represents. 

APPEAL  from  tlie  Thirtccntli  Judicial  District  Conrt,  parisli  of  Ten- 
sas. Farrary  J.  Farrar  &  Beeves  and  A,  N.  d*  U.  N.  Ogden,  for 
plaintiff  and  appellant.  Julius  Aroni  and  Thomas  P.  Clinton,  for  de- 
fondant  and  appellee. 

IIowEy  J.  A  rehearing  was  granted  in  this  case  upon  the  motion  to 
dismiss ;  and,  it  appearing  by  the  record  that  the  plaintiff's  attorneys 
accepted  service  of  tho  petition  of  appeal  on  tho  twenty-third  April, 
ISCdy  a  fact  which  escaped  oar  attention  in  our  first  examination ,  the 
motion  to  dismiss  must  bo  overmled  and  the  cause  decided  on  its 
merits. 

Tho  api)eal  is  taken  from  a  judgment  by  which  these  promissory 
notes,  mado  by  James  G.  Gordon  and  held  by  plaintiff,  were  ranked  as 
acknowledged  debts  of  the  succession,  and  ordered  to  be  paid  in  the 
due  course  of  administration. 

Tho  plea  of  prescription  of  five  years  is  filed  in  this  court  by  George 
W.  Sargent,  dative  testamentary  executor,  the  appellant. 

The  notes  matured  as  follows,  respectively  :  June  24,  1854,  Decem- 
ber 15,  1854,  and  January  4,  1855.  In  the  early  part  of  the  year  1855 
Ihey  were  presentod  to  John  Routh,  then  executor  of  Gordon,  deceased, 
and  were  indorsed  by  him  as  follows  : 

**  I'resented  and  allowed,  and  will  bo  paid  on  tho  settlement  of  the 
estate.  •  "  JOHN  ROUTH, 

**  Executor  estate  of  J.  G.  Gordon." 

On  the  thirtieth  October,  18Gd,  tho  following  indorsement  was  made 
on  each  of  the  notes : 

*'  I  hereby  waive  prescription  on  the  within  notes.  Lake  St.  Joseph, 
October  30, 18Cu.  *'  JOHN  ROUTH, 

**  Executor  estate  of  J.X}.  Gordon.'* 

On  the  twenty-sixth  June,  18G7,  the  plaintiff  filed  his  petition  in 
this  cose,  with  tlie  notes  and  their  indorsements,  and  on  the  same  day 
the  judgment  was  rendered,  from  which  tlie  present  executor,  Sargent, 
has  appealed. 

We  think  it  clear  that  on  the  thirtieth  October,  18G6,  prescription 
had  been  acquired  upon  the  notes.  We  arc  unable  to  perceive  how 
tho  ackoowledgmeut  by  the  former  executor  in  1855  could  have 
greater  effect  than  a  similar  act  by  the  maker  in  his  lifetime;  and  it  is 
unnecessary  to  Consider  what  would  have  been  the  legal  result  if  this 
acknowledgment  had  been  followed  by  an  application  at  that  time  to 
the  judge  to  have  the  claims  ranked  among  the  acknowledged  debts  of 
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the  mceefision,  and  the  taking  of  sach  succeeding  steps  as  are  pvoTided 
by  law.    C.  P.  985,  et  wj. 

The  acknowledgments  in  1855  amonntcd  to  an  inteiraption,  and 
nothing  more;  and  prescription  began  to  run  from  that  date.  Su€* 
cession  of  Dubreuil,  12  Rob.  507^  511. 

It  is  urged  by  plaintiff  that  the  dative  executor  has  no  right,  under 
the  circumstances  of  this  case,  to  plead  prescription ;  but  we  do  not 
find,  either  in  precedent  or  reason,  any  authority  for  this  proposition. 
As  dative  executor  it  is  his  duty  to  defend  the  succession  against  the 
enforcement  of  claims  that  have  been  prescribed,  and  wldch  are  there- 
fote  presumed  to  have  l}een  paid.  Having  this  right,  the  only  question 
remaining  in  the  case  is  whether  the  waiver  by  the  former  executor,  on 
the  thirtieth  October,  1866,  was,  as  to  the  succession,  a  valid  renuncia- 
tion of  an  acquired  prescription. 

In  Lofon^s  heirs  v,  his  executors,  3  N.  8.  716,  it  was  held  that  execu- 
tors cannot,  even  by  a  payment^  if  unauthorized  by  the  court,  deprive 
creditors,  legatees  and  heirs  of  the  protoetion  of  am  aequired  pro- 
scription. 

In  Whittakam  v.  Swain,  9  Ann.  123,  it  was  held  that,  inasmuch  as  the 
power  to  renounce  prescription  could  only  exist  in  one  hayiug  a  ca- 
pa:city  to  alienate,  a  tutor  could  not  renounce  a  prescription  l^ran^ 
causa  acquired  by  his  ward.  Following  the  principles  thus  settled,  and 
api>lying  them  as  they  would  seem  to  be  properly  applicable  to  the  facts 
in  the  case  at  bar,  we  must  conclude  that  tlie  executor,  Houth,  had  no 
power  in  1866  to  renounce  the  prescription  which  had  been  acquired  on 
these  debtsj  and  thus  deprive  the  succession  of  a  vested  right. 

Upon  the  face  of  the  record  the  notes  arc  prescribed,  and  the  judg- 
ment appealed  from  must  be  reversed. 

The  appellee  having  asked  that  the  cause  should  be  remanded  in 
case  this  conclusion  should  be  reached,  it  is  ordered  and  adjudged  that 
the  jud^ent  of  this  court  heretofore  rendered  dismissing  the  apjieal 
be  annulled.  It  is  further  ordered  that  the  judgment  appealed  irom  be 
avoided  and  reversed,  and  the  cause  remanded  to  be  proceeded  with 
according  to  law,  and  that  the  appellee  pay  the  costs  of  the  appeal. 


Ko.  2143.~D.  H.  Carroll  &  Co.  v.  B.  D.  DouanTr,  Tutor. 

Tk«  lM>ldat  of  AH  obligation  tlgned  by  tho  tnlor  caimol  recoror  igAliut  tbo  minor,  maHitm  he 

■howB  anihoritj  in  the  tntor  to  make  U. 
An  obligation  aigned  by  the  tutor  for  auppUae  to  carry  on  the  plantation  of  hla  ward  will  not 

Wnd  the  minor,  unleaa  it  is  shown  thai  he  is  authorised  to  carry  It  on  fbr  and  on  aooont  of 

the  minor,  or  that  the  adtanoea  made  inured  to  his  benefit 

APPEAL  from  the  Fifth  Judicial  District  Court«  parish  of  East  Fe* 
liciana.  Foiey^  J.  McVta  dt  Hunter j  for  plaintiiSs  and  appellees. 
Oro$9  db  Ha/rdee  and  Eace^  Foster  A  S,  T.  MerrUik,  for  defendant  and 
appellant. 

Taliafbbro,  J.    The  defendant  is  sued  in  his  capacity  of  tutor  on 
the  following  obligation : 
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**  $800.  «*  Clinton,  La.,  June  29, 1867. 

••  On  OT  before  the  first  day  of  December  next,  I  promise  to  pay  to  D. 
R.  Carroll  &;  Co.  or  order,  six  hnndrcd  dollars,  drawing  eigbt  per  cent, 
interest  from  date  till  paid,  for  valuo  received,  with  two  and  one-half 
per  cent,  commission  for  advancing,  being  cas!i  advances  for  the  pur- 
pose of  supplies  to  make  a  crop  the  present  year.  I  hereby  obligate 
myself  to  ship  to  D.  R.  Carroll  &;  Co.  my  entire  crop  of  cotton  I  may 
make  this  year;  in  default  thereof  to  pay  said  D.  R.  Carroll  &  Co.  two 
and  one-half  per  cent,  commission  on  the  amount  of  any  of  my  cottons 

otherwise  disposed  of. 

**  B.  D.  DOUGHTY,  Tutor.'* 

Judgment  was  rendered  in  favor  of  plaintiff  after  de£iult  taken,  there 
being  no  defense  mode.    Tim  defendant  appealed. 

We  see  no  evidence  whatever  to  authorize  the  plaintiff  to  recover 
upon  the  obligation  sued  on. 

It  is  not  shown  that  the  plantation  funiishcd  belongs  to  the  minors, 
nor  if  it  does,  that  the  tutor  was  autltorizcd  to  carry  it  on  for  and  on 
account  of  the  minors ;  nor  that  the  supplies  advanced  inured  in  any 
manner  to  their  bonciit.  No  authority  is  shown  in  the  tutor  to  execute 
the  obligation,  and  without  it  he  could  not  bind  the  minors.  Civil  Code 
articles  340,  34S ;  4  An.  358  and  543 ;  11  An.  637. 

It  is  therefore  ordered,  ac^'udgod  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed ;  and  it  is  further 
ordered  th;it  judgment  bo  remlcrcd  in  the  defendant's  favor,  the  plain- 
tiff aud  appellee  paying  costs  in  both  courts. 


No.  14a0.— J.  Randall  Teurt  «.  J.  Q.  A.  Fellows  and  others. 

An  acUon  of  tUnder  will  not  lie  for  tnjthlng  taid  by  %  wltncM  In  «n«wor  to  qiwttlQiM  pro- 
pounded by  either  pArty  in  a  judicial  inveatigation. 

A  newapaper  la  not  Uabto  in  damagea  lor  libel  in  pnbliahing  fthe  teatimony  of  witqeaaea  given 
baforo  an  Invaatigating  committee  of  the  Coogrean  of  the  United  Statea.  In  giving  pub- 
licity to  auch  CTidence  through  the  nowspapera  the  prlTllege  ot  the  preaa  ii  not  abnaed. 

APPKAL  from  Fifth  District  Court  of  New  Orleans.  Loammant^  J, 
K  B,  Forman,  for  plaintiff  and  appellant,  Alexander  Walker,  IT. 
£.  Mills  and  X.  M.  Vmj^  fox  defendants  and  appellees. 

WrtT^  J.  Plaintiff  appeals  from  a  judgment  dismissing  his  suit  on 
the  peremptory  exception  that  his  petition  discloses  no  cause  of  action. 
He  claims  $50,000  for  damages  sustained  by  him  on  account  of  a  slander 
and  libel  uttered  and  published  by  the  defendants. 

The  petition  alleges  that  the  defendant,  Fellows,  in  giving  evidence 
before  a  eooftmittee  of  CoegroflSf  which  was  appointed  to  investigate 
the  causes  of  the  lahaappj  distuxbaace  in  this  city  on  the  thirtietk 
July,  1866,  did  ihlsely  and  molieiously  declare  that  plaintiff,  ^'  J.  San- 
iaXL  Terry,  to^  part  in  the'  late  rebellion  against  the  United  States, 


21  JWftI 
47  ^SA 
47    831 


81    375 
116 


376  SUPREME  COURT  OP  LOUISIANA, 

J.  Bandall  Terry  t.  J.  Q.  A.  Fellowi  and  others. 

and  in  March,  1862,  when  General  Loyell  was  reviewing  the  rebel 
forces  in  this  city  to  sliow  their  strength,  he  did  carry  the  black  flag 
whereon  was  a  skull  and  cross-bones,  wliich  meant  no  quarter  to  the 
enemy  in  the  fight." 

Plaintiff  avers  that  tlio  defendants,  W.  H.  C.  King  &,  Co.,  owners  and 
proprietors  of  the  New  Orleans  Timea,  did  knowingly  and  malidoiuily 
publish  the  false  statements  of  said  witness. 

He  alleges  that  said  declarations  are  false  and  slanderous,  have 
damaged  his  reputation  for  loyalty,  injured  him  in  public  esteem,  laid 
him  liable  to  prosecution  for  treason  and  perjury  (ho  having  taken  the 
oath  kown  as  the  test  oath),  and  have  deprived  him  of  a  lucrative 
office  under  the  United  States,  which  otherwise  he  would  have  obtained. 

The  statements,  alleged  to  be  slanderous,  were  made  by  the  witness. 
Fellows,  in  answer  to  the  interrogatories  propounded  to  him  by  the 
committee  of  Congress. 

The  peremptory  exception  upon  which  the  case  was  tried  raises  the 
question,  whether  a  witness  can  be  held  liable  in  a  civil  action  for 
declarations  made  by  him  in  delivering  bis  testimony. 

Plaintiff  contends  that  he  can  be  made  liable  for  the  injury  occasioned 
by  his  false  statements  under  tlio  broad  doctrine  laid  down  in  article 
2294  of  the  Civil  Code  which  declares  that,  "Every  act  whatever  of 
man,  that  causes  damage  to  another,  obliges  him  by  whose  fault  it  hap- 
pened to  repair  it." 

The  defendants  on  the  other  hand,  contend  that  this  comprehensive 
rule  of  law  does  not  embrace  a  base  like  this,  that  public  policy  neces- 
sarily excepts  witnesses  and  others  in  discharge  of  public  duty,  from 
tlie  application  of  this  rule. 

Tlie  words  complained  of  were  uttered  by  the  defendant.  Follows, 
in  response  to  interrogatories  propounded  to  him  as  a  witness. 

He  claims  Immunity  from  damages,  not  on  account  of  the  subject 
matter  of  his  testimony,  but  from  the  occasion  and  the  capacity  in 
which  he  delivered  it. 

As  a  witness,  he  was  compelled  to  answer  the  questions  propounded  to 
him  by  the  committee,  and,  in  our  opinion,  he  should  not  be  held 
responsible  in  an  action  for  damages. 

The  administration  of  justice  requires  the  testimony  of  witnesses  to 
be  unrestrained  by  liability  to  vexatious  litigation.  The  words  they 
utter  are  protected  by  the  occasion,  and  can  not  bo  the  foundation  of 
on  action  for  slander. 

"Witnesses,  like  jurors,  appear  in  court  in  obedience  to  the  authority 
of  the  law,  and  therefore  may  be  considered  as  weU  as  jurors  to  be 
acting  in  the  discharge  of  a  public  duty,  and  though  convenience  re- 
quires that  they  should  be  liable  to  a  prosecution  for  peijury  com- 
mitted in  the  course  of  their  evidence,  or  for  conspiracy  in  case  of  a 
combination  of  two  or  more  to  give  false  evidencei  they  are  not  re«pon« 
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sible  in  a  civil  action  for  an^^  reflections  tlirown  out  in  delivering  tbeir 
testimony."    Starkie  on  Slander,  page  242. 

The  same  anthor,  after  discussing  nnmeruus  authorities,  mrivea  at 
the  conclusion  that  an  action  of  slander  docs  not  lie  for  anytliing  said 
or  published  in  the  course  of  a  judicial  proceeding.  Starkie  on  Slan- 
der, 254. 

For  the  reasons  assigned  we  are  of  opinion  tliat  the  petition  discloses 
no  cause  of  action  against  the  defendant,  J.  Q.  A.  Fellows. 

We  are  also  of  the  opinion  that  the  publication  of  his  testimony  by 
tlie  defendants.  VV.  II.  C.  King  Jfc  Co.,  proprietors  of  the  New  Orleans 
Times,  gave  the  plaintiff  no  legal  cause  of  action  against  them.  Tlie 
privilege  of  the  ]>ress  has  not  i»een  abused.  They  have  simply  pub- 
lished without  comment  the  evidence  taken  by  an  investigating  com- 
niittee  of  Congress,  which  we  deem  to  be  in  every  respect  lawful. 

It  is  thei-efore  ordered  and  a4jnd{];ed  that  the  judgment  appealed 
from  be  affirmed  with  costs. 


No.  M44. — Alansok  Marsh  v.  Jediidiah  Waterman. 

Evidence  Is  not  admlMible  to  eaUbllah  a  ipeclal  defense  under  the  geoenl  issve. 

A  simple  vaiTer  of  protest  does  not,  ap  s  gener»l  nle,  dispense  with  demand  and  notloe ;  Irat 
wiiere  a  draft  is  made  pagrable  at  a  particnlar  date,  indorsed  in  blank  by  a  commercial  flrm, 
and  one  of  the  Arm  writes  on  the  back  of  it  on  the  day  of  matnritjr,  and  only  three  or  four 
hours  before  the  usual  time  for  proteatiug,  "  protest  waived,"  he' will  be  boond  on  the  draft 
without  farther  notloe  of  Its  dishonor.    Carmena  ▼.  Hlx,  1ft  La.  163. 

APPEAL  from  the  Fourth  District  Court  of  Now  Orleans.   Thiardi  J. 
Bandolphj  Singleton  d  Brawn,  for  plaintiff  and  appellee.    Semmet 
ds  Moil,  for  defendant  and  appellant. 

Taliaferro,  J.  The  defendant,  sued  as  indorscr  of  a  bill  of  ex- 
change drawn  upon  F.  B.  Ernest  by  D.  S.  Ken,  filed  the  plea  of  lispenden$, 
which  being  overruled  he  answered  by  a  general  denial.  The  plaintiff 
avers  that  the  defendant  waived  protest  of  the  bill  by  a  written  instru- 
ment, which  is  in  these  words : 

'*  New  Orleans,  February  19, 1862. 
'*  We  waive  protest  on  defendants — on  D.  8.  Rea,  on  T.  B.  Ernest. 
(Signed)  "J.  WATERMAN  &  BROTHER, 

In  liquidation.^ 
On  the  trial  of  the  case  the  defendant  was  introduced  to  prove  by  his 
own  testimony  tliat  he  was  induced  to  sign  the  waiver  by  the  declara- 
tion of  pliiintlff  that  he  would,  before  three  o^clock  of  that  day, 
procure  a  similar  waiver  from  the  other  parties  to  the  bill,  or  failing  in 
that,  cause  the  bill  to  be  regularly  protested.  To  the  admission  of  this 
testimony  the  plaintiff  objected  on  the  following  grounds : 

First — That  it  was  an  attempt  to  vary,  alter  and  contradict  a  written 
agreement  by  parol. 

Second — That  it  wu  a  special  defense,  evidence  in  regard  to  v^iidi 
could  not  be  introduced  under  the  general  issue. 
48 
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The  objections  were  sastained,  and  the  testimony  excluded,  to  which 
Tilling  of  the  court  the  defendant,  by  his  counsel,  reserved  a  bill  of  ex- 
ceptions. Judgment  was  rendered  in  favor  of  the  plaintiff,  and  the  de- 
fendant has  appealed. 

We  think  that  under  the  general  issue  the  defendant  wa«  clearly  pre- 
cluded from  introducing  evidence  to  show  that  the  waiver  of  protest 
was  made  under  conditions  which  the  plaintiff  failed  tc  comply  with. 
The  general  denial  of  the  defendant  only  put  at  issue  the  allegation  of 
the  plaintiff,  that  a  waiver  of  pi-otest  was  ma<le  by  the  defendant.  He 
could  go  no  further  than  to  traverse  the  fiict  whether  a  waiver  of  pro- 
test was  or  was  not  made.  See  9  Annual,  p.  119,  and  cases  there  cited. 
We  think,  therefore,  the  exception  was  properly  sustained. 

It  has  been  settled  by  the  general  current  of  our  decisions,  that  a 
simple  waiver  of  protest  does  not  dispense  with  demand  and  notice. 
If  the  waiver  in  this  case  is  to  be  considered  as  a  waiver  also  of  demand 
and  notice,  tliat  consideration  must  arise  from  a  state  of  facts  and 
attendant  circumstances  surrounding  it,  which  are  materially  different 
from  those  under  which  waivers  are  generally  made.    Ordinarily,  they 
are  made  at  a  consideraible  length  of  time  before  the  maturity  of  the 
bill  or  note ;  at  all  events,  in  most  iustAuces,  prior  to  the  day  on  which 
they  fall  due.    The  words  used,  it  may  be  said,  must  have  the  same 
meaning  whether  used  on  the  day  of  the  maturity  or  previously.    Yet, 
it  is  not  easy  to  avoid  a  fi-eer  construction  of  the  terms  employed  in 
reference  to  an  act,  when  they  are  used  almost  at  the  time  the  act  itself 
is  to  be  x>erfomied,  tliau  when  used  at  a  time  more  remote.    It  was 
donbtless  under  these  impressions  that  this  court,  in  the  cose  of  Cam- 
mena  v.  Mix,  15  Louisiana  Rex>orts,  p.  166,  where  the  indorserof  a  note 
wrote  upon  it  the  very  day  it  became  due.   *'  I  hereby  waive  the  form- 
ality of  protest,  and  hold  myself  equally  bound,"  announced  its  opinion 
that  the  indorser  was  not  entitled  to  any  further  notice  of  the  dishonor 
of  the  note,  and  rendered  judgment  accordingly.    In  the  case  before 
us,  the  words  "we  waive  protest"  were  written  o^  the  day  the  note 
fell  due,  and  within  less  than  four  hours  of  the  usu^l  time  of  day  for 
making  protests.    Considering  the  circumstances  attending  the  act,  the 
inference  naturally  and  fairly  presents  itself  that  the  waiver  was  made 
upon  agreement  personally  with  the  holder  of  the  bill,  or  an  authorized 
agent  who  had  made  a  presentment  and  demand  of  payment ;  and  that 
it  was  made  with  the  knowledge  of  the  indorser  that  the  drawee  had 
failed  to  pay  the  bill,  and  on  the  condition  that  no  protest  should  be 
made.    If  so,  the  defendant  could  not  have  expected  a  protest  to  be 
made;  and  consequently,  if  he  acted  in  good  faith,  he  cannot  be  pre- 
•amed  to  have  reserved  the  right  to  be  served  with  notice  of  protest. 

Standing  as  we  view  it,  on  a  different  state  of  £Eu:ts  from  those  con- 
nected widi  the  fi^uent  decisionB  rendered  iubsequently,  we  do  not 
regard  the  case  referred  to  in  fifteentb  LoQisiaod  Reports  m  being  over- 
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ruled  by  the  later  cases ;  and  we  conclude  that  the  one  now  under  con- 
sideration being  identical  with  that  in  fiA;eeuth  Louisiana,  should  be 
decided  in  the  same  manner. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
^  the  District  Couit  be  ttHlrmed,  with  costs  in  both  courts. 


No.   1G07. — The  Cincinnati  Insurance  Company  v.    William  C. 

Harrison  and  George  D.  Hite. 

A  broagbt  suit  aealnrt  B  on  a  promlMory  note  for  $690  before  tbo  triaL  A  filed  a  gnpplemantol 
pctitlun.  alleging  a  aUtement  of  aocoant  between  A  and  B,  which  he  makes  a  part  Of  the 
supplemental  petition,  and  alleges  that  C,  a  third  patty,  binds  himself  as  surely  of  B  ontbs 
indebtedness,  as  shown  by  the  statement  The  agreement  was  offered  in  evidencs  on  fhfS 
trial  by  A,  and  showed  an  indebtedness  of  SHI,  for  which  C  became  security.  Held— That 
C  was  only  bound  as  security  for  the  amount  shown  to  be  due  by  the  statement  and  A 
haying  alleged  that  thQ  agreement  more  fully  shows  the  state  of  the  case  at  the  time  tha 
supplemental  petition  was  filed,  and  haviug  offered  it  in  evidence  on  the  trial,  be  was  not 
entitled  to  recover  more  than  the  agreement  showed  to  be  due  from  B. 

APPEAL  from  the  Sixth  District  Court  of  New  Oricans.    Duplaniier, 
J.    Hornor  d:  Beiiedkiy  for  plaintiff  and  nppcllco.     L,  MadUon 
Day,  for  defendants  and  appellants. 

UowE,  J.  The  original  petition  in  tills  case,  filed  February  23, 1866, 
demanded  from  the  defendant,  llarrison,  the  amount  of  $590  62,  with 
interest,  upon  a  promissory  note,  of  wliich  ho  was  maker. 

A  supplemental  petition,  filed  October  16,  18G7,  alleged  that  after  the 
institution  of  the  suit  the  defendant,  Harrison,  in  consideration  of  an 
extension,  promised  to  pay  the  claim  in  full,  and  the  defendant  Hite 
took  cognizance  of  this  agreement,  and  bound  himself  in  soUdOj  witli 
Harrison  for  its  faithful  pei-formance }  that  on  tlie  fourteenth  Septem- 
ber, 1866,  in  consideration  of  the  sum  of  $19  01  paid  by  Hite,  a  further 
eirtension  of  six  months  was  granted,  which  liad  expired,  **  all  of 
which,"  the  plaintiff  continues,  **  will  more  fulhj  and  at  large  appear 
by  reference  to  the  said  contract  and  agreement,  which  is  hereto  an- 
nexed as  part  hereof,  and  marked  A,"  and  judgment  was  claimed  in 
solido  against  both  defendants  for  the  amount  of  the  note,  less  the  sum 
of  $19  01  paid  on  account  by  Hite. 

The  defendants  excepted  to  these  petitions  on  the  ground  that  there 
was  no  such  corporation  as  the  Cincinnati  Insurance  Company ;  but  the 
case  having  been  tried  upon  the  merits,  without  the  court  having 
passed,  or  having  been  asked  to  pass  on  the  exceptions,  they  most  be 
considered  to  have  been  abandoned. 

Upon  the  trial  the  plaintiff  put  in  evidence  the  note  sued  on,  and  the 
•<  agreement  and  contract  marked  A,''  and  the  court  having  given 
judgment  fii  solido  against  the  defendants  for  $590  62,  with  interest, 
etc.,  as  claimed,  subject  to  a  credit  of  $19  01,  the  defendants  appesled. 

We  have  not  been  favored  with  any  brief  or  argument  by  appellants, 
but  an  examination  of  the  record  constrains  us  to  the  conclusion  that 
the  judgment  must  be  reduced  in  amount. 


SUPBfME  GOUET  OF  LOUISUKA, 


The  Cincinnati  Insnrmne*  Compftny  t.  WiUinft  O.  Bmifoa  and  OMrgt  D.  Hito. 

The  agreement  marked  ^^  A,"  which  is  made  iMort  of  Hie  supplemental 
petition,  and  is  therein  stated  to  more  fully  show  the  state  of  the  case 
at  the  time  the  supplemental  petition  was  flled^  October  16,  1867,  con- 
sists in  part  of  a  statement  by  Harrison  of  his  indebtedness  to  several 
insurance  companies,  and  among  others  the  following : 

**  Sixth — To  Cincinnati  Insurance  Company,  Cincinnati,  as  per  bill 
F,  $371  55.  Interest  at  six  per  cent,  from  twentieth  May,  1861,  till 
paid." 

Ilarrison  tlien  agrees  to  pay  this  claim  and  the  others  in  full,  at  the 
termination  of  the  extension.  Ilite  then  binds  himself  as  surety  for 
the  faitliful  performance  of  this  agreement,  and  lastly  follows  the  fur- 
ther extension  signed  by  the  plaintiff's  attorneys. 

It  is  perfectly  clear  that  Kite  was  bound  as  to  this  plaintiff  only  for 
$371  55,  with  six  per  cent,  interest  from  May  20,  1861 ;  and  inasmuch 
as  the  agreement  was  pleaded  by  the  plaintiff,  produced  from  its  pos- 
session, declared  to  represent  the  state  of  affairs  between  the  plaintiff 
and  the  defendants,  a  few  days  before  the  trial,  and  by  the  plaintiff  put 
in  evidence  on  the  trial,  we  do  not  think  that  even  as  against  Harrison 
the  judgment  should  be  for  any  larger  sum. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  be  amended  by  reducing  the  same  to  the  sum  of  three  hundred 
and  seventy-one  and  fifty-five  one-liundredths  dollars,  with  interest  at 
six  per  cent,  per  annum  from  May  20,  1861,  till  paid ;  that  as  thus 
amended  it  be  affirmed,  and  that  the  appellee  pay  the  costs  of  this 
appeal. 


No.  21C4. — Citizens'  Bank  of  Louisiana  v.  Payne  &  Oilman.    J. 

T.  Michel,  Sheriff,  Garnishee. 

A  gwrnUbM  most  itand  aloof  from  the  liUgatlng  parties  and  nol  lend  himaelf  to  the  adrantag* 
of  either  party. 

An  ex  parte  order  of  court  directing  the  payment  of  money  doea  not  bind  a  party  entitled  to 
tfao  proceeda  of  the  eale  of  property  eold  under  execntion  ;  not  wiU  It  protect  the  aberilT. 

Tlie  tUMtUt  cannot  pay  out  ftinda  In  hla  handa  derived  itom  the  sale  of  property  under  execn- 
tion which  ia  aubject  to  conflicting  daima  on  hia  own  authority. 

Where  it  ia  ahown  that  tjie  aheriif  had  knowledge  of  the  auperior  mortgage  claima  to  the  ftmda 
in  hie  handa  arising  from  the  aale  of  property  under  execution,  and  he  paya  over  the  fanda 
.  to  another  claimant  of  inferior  grade,  he  becomea  peraonally  and  of&cially  liable  to  the 
creditor  of  superior  rank  for  the  amount  thua  illegally  paid. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jeffer- 
son.   Pardee f  J.    i?.  C,  Elliott  and  A.  Pitot,  for  plaintiff  and  ap- 
l^ellant.    A.  Casahat  and  W.  8.  Scott y  for  defendants  and  appellees. 

Taliaferro,  J.  This  is  an  action  brought  against  the  sheriff  of 
the  parish  of  Jefferson,  to  render  him  liable  to  the  plaintiff  for  an 
alleged  misapplication  of  certain  moneys  which  came  into  his  hands  as 
sheriff,  and  to  which  the  plaintiff  lays  claim.  Judgment  was  rendered 
in  the  court  below  in  favor  of  the  sheriff,  and  the  plaintiff  appeals. 
*^  Delachaise,  as  vendor  to  Thompson  of  two  lots  of  ground  in  tiie 
parish  of  Jefferson,  to  enforce  payment  of  ^e  price,  sued  out  execu- 
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tory  procca»  under  liis  mortgage,  Itaylng  the  pact  de  non  alienandOj  and 
caoBed  the  property  to  be  seized  in.  possession  of  Payne,  the  vendee  of 
Thompson.  After  the  usual  proceedings  were  taken  tlie  two  lots  were 
sold  for  cash,  and  after  paying  off  the  vendor  and  first  mortgagee  there 
remained  in  the  sheriff 's  hands  $16G3  79  siihject  to  subsequent  mort- 
gages, of  w'liich  the  judicial  mortgage  in  favor  of  the  Citizens'  Bank 
took  precedence,  the  vendbr's  mortgage  being  extinguished  by  pay- 
ment. 

The  attorney  of  the  bank,  who  was  also  attorney  for  Gettzinger,  a 
jiidgmeut  ci^itot,  filed  a  rale  in  the  District  Court  on  the  twentieth  of 
July,  1367,  and  an  order  followed  directing  tlie  sheriff  to  show  causa 
why  he  should  not  distribute  the  money  remaining  in  his  custody,  fint 
to  the  Citizens'  Bank  one  thousand  dollars,  with  interest  and  costs,  in 
right  of  their  judgment  against  Payne  and  the  resulting  general  mort- 
gage. Secondly,  to  Joseph  Gettzinger  seven  hundred  and  sixty-one 
dollars  and  thirty-one  cents,  with  interest  and  costs  to  discharge  his 
judgment  and  judicial  mortgage. 

On  the  twenty-ninth  of  November  following  this  rule,  upon  the  mo- 
tion of  the  attorney  of  the  bank,  was  withdrawn.  As  it  is  important 
to  notice  the  circumstances  under  which  the  rule  was  withdrawn,  and 
in  coimection  therowith  the  events  which  immediately  succeeded,  it 
will  bo  proper  to  recur  to  such  parts  of  the  testimony  as  throw  light 
upon  this  braneh  of  ihe  subject.  The  testimony  of  the  bank's  attorney, 
wlio  withdrew  the  rule,  was  taken  under  commission.  He  deposed  as 
toliows: 

*''  On  the  trial  of  a  rule  taken  by  the  Citizens'  Bank  of  Louisiana  iu 
the  suit  of  Delachaise  v,  Thompson,  on  the  sheriff,  to  show  cause  why 
he  should  not  pay  to  said  bank  the  amount  oi  its  judgment  against 
Payne,  out  of  the  funds  in  his  hands,  I  was  convinced  by  the  argument 
of  my  adversary  that  the  most  proper  course  was  to  take  a^./rt.  on  the 
judgment  in  favor  of  the  bank,  and  seize  the  money  in  the  sheriff's 
hands.  I  then  informed  the  court  in  presence  of  Mr.  Michel,  the  sheriff, 
that  I  would  discontinue  my  rule  in  the  case  of  Delachaise,  and  that  I 
would  immediately  take  a  fi,  fa,  in  the  case  of  the  Citizens'  Bank  v. 
I'ayne  &>  Oilman,  and  I  tlien  called  the  attention  of  said  sheriff  in  open 
couil,  in  the  pi-eseuce  of  the  judge  on  his  bench  and  the  clerk  at  his 
desk,  to  tlie  notice  which  I  then  gave  him.  I  then  took  a  fi,  fa.  in  the 
case  of  the  Citizens'  Bank  v,  Payne  &  Oilman,  and  drew  a  petition 
with  interrogations  addressed  to  Mr.  Michel.  I  discontinued  my  former 
motion,  and  handed  the  petition  and  interrogations  to  Mr.  Michel  at 
his  desk  in  coui-t,  requesting  him  to  accept  service  thereof  in  order  4» 
siive  costs.  Mr.  Michel  received  the  papers,  took  his  pen  in  hand,  and 
began  to  write  the  acceptance  of  service  on  the  back  of  the  petition. 
Ite  had  already  written  a  word  or  two  when  he  was  called  out  from  the 
corridor  opening  on  tlie  court  room.  I  am  not  sure  I  recognized  the 
lierson.  lie  left  the  pajiers  on  his  desk,  telling  me,  '  my  lawyer  calls 
me,  let  nie  go  and  see  liim.'  He  left  the  room.  I  waited^  and  then  I 
went  out  to  look  for  him.    I  put  the  papers  in  the  hands  of  the  coroner, 
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-with  request  to  search  for  him,  and  at  nearly  three  o'clock  P.  M.,  npon 
being  informed  that  he  had  left  Carrollton  long  ago,  I  came  back  to 
New  Orleans,  after  having  left  directions  to  go  and  serve  him  at  his 
domicile.^ 

It  IB  elsewhere  in  tlie  record  shown  by  the  evidence  that  immediately 
after  the  rule  was  withdrawn  the  sheriff  was  called  npon  in  open  court, 
and  soon  after  called  outside  by  the  attorney  of  Payne,  and  required 
to  pay  over  the  balance  of  the  funds  for  Payne.  This  the  witness  states 
was  done  before  the  opposite  counsel  took  any  steps  whatever  for  the 
bank.  The  money  was  paid  over  to  Payne's  attorney  and  a  receipt 
taken.  It  is  shown  that  on  the  back  of  the  petition  referred  to  by  the 
testimony  of  the  bank's  attorney,  the  words  "  service  accepted  this 

29 "  appear,  and  it  is  proved  that  they  are  in  the  handwriting  of 

the  sheriff.  In  answer  to  the  rule  taken  upon  him  by  the  Citizens' 
Bank  (the  role  which  was  withdrawn),  the  sheriff  says:  '' Respond- 
ent denies  any  knowledge  of  John  Payne^s  interest  in  the  funds  re- 
maining in  his  hands  from  the  sale  effected  in  the  above  entitled  suit 
(Delachaise  v.  Thompson),  and  requires  strict  proof  of  the  same ;  says 
that  he  holds  the  balance  of  the  funds,  in  his  official  capacity,  subject 
to  the  order  of  the  defendant  or  to  the  order  of  the  honorable  court" 
The  sheriff,  in  his  own  testimony,  states  that  ho  knew  of  the  CitiJsens' 
Bank  mortgage  by  the  certificate  of  mortgage,  and  he  acknowledged 

that  the  words  ^*  service  accepted  this  29 ,"  written  on  the  petition 

and  interrogations,  to  be  in  his  handwriting. 

The  sheriff,  we  think,  was  clearly  at  fault.  He  knew  of  the  bank's 
judicial  mortgage  and  also  of  that  of  Gettzinger.  He  knew  that  both 
these  creditors  were  entitled  to  be  paid  from  the  money  in  his  hands, 
the  proceeds  of  the  mortgaged  property,  before  the  residue,  if  any, 
could  go  to  Payne.  He  had  ignored,  in  his  answer  to  the  rule,  the  pre- 
tensions of  Payne  to  an  interest  in  the  funds  remaining  in  his  custody, 
and  declared  that  he  held  them  subject  to  the  order  of  the  defend- 
ant, Thompson,  or  of  the  court.  He  was  the  legal  custodian  of  the 
funds  subject  to  the  claims  of  creditors  having  mortgage  rights,  a  mere 
stake  holder,  and  under  the  state  of  facts  existing,  unauthorized  to  pay 
out  these  funds  without  an  order  of  court.  He  is  not  shielded  in 
making  the  payment  to  Payne  by  the  withdrawal  of  the  rule  taken 
upon  him  by  the  bank,  because  he  knew  that  it  was  no  abandonment 
by  the  bank  of  its  rights ;  on  the  contrary,  he  knew  that  the  with- 
drawal was  made  for  the  purpose  of  directly  and  immediately  pursuing 
their  claims  in  the  form  of  execution  and  garnishment,  and  he  was  in 
the  act  of  waiving  service  of  the  substituted  process  when  he  was  called 
off  by  his  lawyer.  In  answer  to  a  question  as  a  witness,  propounded, 
as  it  seems,  by  the  attorney  of  Payne,  he  said :  "  No  service  whatever 
was  served  on  me  before  I  paid  you ;  but  I  heard  Mr.  Pitot  say  he  was 
not  done  with  the  case." 
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We  think  he  has  made  liiniself  liable  to  the  plaintiff  from  the  course 
he  has  pursaed.  The  Ivusiuess  of  a  garnishee  is  to  stand  aloof  from 
the  litigatory  parties,  and  to  bind  liiniself  to  tlie  separate  interest  and 
advantage  of  neitlier.  He  was  entirely  without  rlglit,  under  the  cir- 
cumstances of  the  case,  to  give  the  funds  in  Ins  hands  any  other  desti- 
nation than  that  intended  by  law,  and  to  be  directed  by  order  of 
court. 

It  was  hcltl  by  this  court  in  the  case  of  DcUassie  v.  Cenas  and  others, 
4  N.  S.  509,  that  an  ex  parte  onler  of  court  directing  the  payment  of 
money,  does  not  bind  a  party  entitled  to  the  proceeds  of  sale  of  prop- 
erty sold  under  execution,  nor  protect  th(^  sheriff.  A  fortiori  the 
sheriff  cannot  pay  out  funds  subject  to  couilictiug  claims  on  his  own 
authority. 

Numerous  authorities  are  to  the  same  effect  in  regard  to  the  distri- 
bution of  the  proceeds  of  mortgaged  i>roperty.  5  Rob.  272  j  7  R.  73 
and  3^)3 ;  7  An.  123 ;  8  An.  4G4 ;  14  An.  G5  ^ 

We  are  not  satisfied  ftom  the  evidence  in  tiiis  case,  that  the  money 
was  actually  paid  over  by  the  sheriff.  We  think  the  plaintiff  entitled 
to  a  reversal  of  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  tiiat  the  plaintiff,  the  Citizens'  Bank  of  Louisiana,  have  and 
recover  fn)m  John  T.  Michel,  the  garuisliee  in  this  case,  in  his  individual 
capacity  and  in  his  official  capacity  of  slieriff,  the  sum  of  one  thousand 
dollars,  with  interest  thereon  from  the  nineteenth  of  January,  A.  D. 
1861,  until  paid,  at  the  rate  of  five  per  cent,  per  annum,  and  that  the 
defendant  and  appellee  pay  costs  in  both  courts. 

Rehearing  refused. 
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No.  1514.— James  Coulson  v.  J.  Madison  Wells^  Jacob  Haber, 

called  in  warranty. 

In  a  JadJclal  sale  of  real  Mtate,  tha  petition.  Judgment,  notioe  of  Judgment,  aeixnre,  and  notlM 
to  appoint  an  appmiaar,  togethar  with  the  Sheriff 'a  deed  were  ahown  in  a  anlt  to  annul  Uie 
aale.  Held— That  the  title  waa  aoflicieotly  made  out  without  ahowing  the  /i  fa.  and  the 
Sheriif 'a  return. 

Where  commnnltgr  property  haa  been  aold  and  the  proooeda  applied  to  the  payment  of  oom- 
munlty  debta  for  which  it  waa  mortgaged,  the  minora  cannot  daim  reatitution  in  fotflgnim 
witfiout  ahowing  ii^ury  from  the  aale,  and  paying  or  tendering  the  amount  which  haa  in* 
ured  to  their  benefit. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Cazdbat^  J.    i\r.  Commandeur,  for  plaintiff  and  appellant,  2>.  O. 
I/dbati  and  Mart  dk  FouU  for  defendants  and  appellees. 

Taxiaferbo,  J.    The  plaintiff  brings  this  suit  to  annul  a  sheriff's 
|»le  of  tbree  lots  of  ground  with  buildings  and  improvements  upon 
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them  dtaated  in  tlie  town  of  Carroll  ton,  and  which  were  purchased  by 
the  defendant,  Wells.  Ho  avers  that  the  property  so  sold  was  com- 
BMiaity  property  of  the  community  between  himself  and  wife,  who  it 
seems  was  not  living  at  the  time  of  the  sale  which  iie  seeks  to  set  aside. 
He  alleges  that  the  property  was  sold  for  less  Uian  one-third  of  its 
Y<^e.  He  institutes  the  action  in  his  own  light  and  in  right  of  his 
minor  children,  whom  he  represents  as  their  natural  tutor.  The  de- 
fendant, Wells,  called  in  warranty,  Jacob  Ilaber,  the  seizing  creditor, 
aQd  made  a  general  denial  of  the  plaintiff  ^s  allegations.  He  alleges 
that  he  has  expended  in  valuable  improvements  made  by  him  on  the 
property  sued  for  the  sum  of  $3435,  for  which  sum  if  lie  be  evicted,  he 
claims  to  be  reimbursed  by  the  plaintiff  in  his  own  right  and  as  natural 
tutor  to  his  minor  children.  That  he  paid  $1240,  the  price  at  which 
the  property  was  adjudicated  to  him,  and  in  the  event  of  eviction, 
he  claims  to  be  reimbursed  that  amount  by  the  plaintiif  Coulson,  the 
seized  debtor,  and  Jacob  Haber,  the  seizing  creditor,  and  these  amounts 
he  pleads  in  reconvention  to  the  demand  made  against  him. 

Haber,  called  in  warranty,  put  in  a  general  denial.  He  avers  that 
his  judgment  against  Coulson  was  founded  on  a  debt  owing  to  him  by 
the  community  between  the  plaintiff  and  his  deceased  wife— denies 
that  Coulson  can  either  in  his  own  right  or  as  natural  tutor  of  his 
minor  children  recover  the  property  sued  for  without  reimbursing  the 
community  debts,  for  which  it  was  sold,  and  for  which  the  proceeds 
were  applied.  He  denies  the  right  of  tlie  defendant  Wells  to  recourse 
upon  him  before  first  exhausting  the  property  of  the  judgment  debtor. 

Judgment  was  rendered  for  the  defendant  and  the  plaintiff  has 
^appealed. 

We  ascertain  from  the  record  that  the  plaintiif 's  wife  died  in  March, 
1862,  that  in  May  following  he  applied  to  the  proper  court  to  be  re- 
cognized as  natural  tutor  to  his  minor  children  and  to  have  an  in- 
ventory made. 

He  was  confirmed  as  natural  tutor,  and  an  under  tutor  was  appointed 
on  the  fourteenth  of  May,  1862.  No  further  proceedings  regarding  the 
succession  were  taken  until  September,  1665,  when  an  inventory  wais 
made.  During  the  same  month  the  plaintiff  in  a  petition  addressed  to 
the  Judge  of  the  Second  Judicial  District,  set  forth  a  large  amount 
of  indebtedness  of  the  community  that  existed  between  himself  and 
hia  deceased  wife,  and  prayed  for  a  sale  of  property  to  provide  means 
liar  the  payment  of  the  debts.  He  prayed  the  convocation  of  a  family 
meeting  to  deliberate  upon  and  fix  the  terms  of  sale.  A  meeting  of 
the  family  was  convened  and  it  advised  certain  specific  property  to  be 
sold;  and  presented  the  terms.  We  do  not  find  that  any  further  action 
wtaa  ta]^en  in  the  matter. 

The  warrantor,  in  May,  1863,  brought  suit  against  the  plaintiff  m 
Ais  case  aikd  obtained  judgment  against  him  on  the  twenty-iuAth  day 
ol  that  month.    Under  this  judgjtneAt  the  propertgr  the  pUintiff  i^ 
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seeking  to  recover  ^vas  sold  on  tlio  twcnticlii  of  August  of  tho  follow- 
ing year,  18G1. 

The  only  illegality  in  the  sheriff's  sale  alleged  by  plaintiff  is  thai 
tho  property  was  sold  for  less  tlian  one  tliiid  of  its  valiio.  The 
evidence  seems  to  be  that  the  property  was  apiiraiscd  to  one  thousand 
dollars,  and  that  it  sold  for  twelve  hundred  dollars.  The  proceedings 
in  the  jadicial  sale  appear  to  have  been  regularly  conducted.  The 
execution  luid  sheriff's  return  are  not  shown  among  tho  evidence. 
Schaffer,  the  tlicu  sheriff  of  the  parish  of  Jefferson,  sworn  as  a  witness, 
testified  that  the  execution  was  not  to  be  found  after  diligent  search 
for  it  in  his  ofUce.  The  petition,  judgment*  notices  of  judgment, 
seizure,  and  notice  to  apx)oiiit  an  appraiser,  together  with  the  sheriff ^ft 
deed,  are  all  sliowu.  We  consider  the  title  to  be  sufficiently  made  oat. 
17  La.  40. 

« 

This  judicial  sale  we  do  not  feel  authorized  to  regard  as  a  mere 
nullity.  The  original  debt  for  which  the  judgment  was  rendered,  it  is 
clearly  shown,  was  a  community  debt,  and  that  the  proceeds  were 
applied  to  the  payment  of  that  debt  and  another  community  debt 
bearing  mortgage  on  tho  property  sold.  This  application  therefore 
inured  to  the  benefit  of  the  minors,  and  they  ought  not  to  claim  resti- 
tution in  integrum  without  showing  injury  from  the  sale  and  repaying 
or  tendering  the  amount  which  has  in  ircd  to  tlicir  benefit.  3  La.  544; 
9  La.  305 ;  13  An.  213 ;  8  L.  177 ;  ibidem,  page  440. 

The  cose  was  dismissed  in  the  lower  court  as  of  non-suit,  and  we 
think  the  ruling  correct. 

It  is  therefore  ordered,  a4judged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs  in  both  courts. 


No.  1G19.— JouN  Glenn  v.  Tuomas  Ferguson. 

To  enabld  a  x«rty  to  recover  dnmagcfl  for  a  breach  of  contract  of  sale,  he  must  ahow  thai  a  itto 

was  actually  made. 
A  lease  for  hire  of  a  pair  of  horaoa  and  baggy,  at  a  atlpulated  price  per  day,  la  noi  a  aale. 

APPEAL  from  the  Fifth  District  Court  of  the  city  of  New  Orleans. 
L^umonty  J.  F.  G.  Chamberlain,  for  plaintiff  and  appellee,  Breaux 
dt  FenncTf  for  defendant  and  appellant. 

LtJDELiNG,  C.  J.  The  plaintiff  sued  the  dcfeVidant  for  $1572,  one 
thousand  thereof  being  for  damages  resulting  from  a  breach  of  his 
contract,  and  five  hundred  and  seventy-two  dollars  being  the  amount 
alleged  to  have  been  paid  by  him  to  the  defendant  on  account  of  the 
purchase.  He  alleges  that  Thomas  Ferguson  sold  him  a  carriage  and 
horses  for  the  price  of  $1800,  payable  in  installments  of  not  less  than 
eight  doUats  per  day;  and  that  he  was  deprived  of  the  property  un- 
lawfully by  FergusoD  ^rcibl;^  taking  and  keeping  poaaosaion  of  tbe 
same. 
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Tho  answer  contains  a  general  denial  and  the  farther  nllcgntion  tlmt 
the  carriage  anil  horses  were  liirdd  to  plaintiff  on  the  lernis  and  con- 
ditions set  forth  in  a  Avritton  agreement  annexed. 

There  was  judgment  in  fiwor  of  tho  phiintiff  for  $1572,  with  interest 
and  costs. 

The  plaintiff  denied,  nnder  oath,  his  signntnre  to  tlie  agreement  an- 
nexed to  the  answer.  After  a  careful  comparison  of  tlie  dguaturo  to 
the  original  contract  with  the  acknowledged  fiignatui*c8  of  Glenn,  which 
are  in  the  record,  we  are  satisfied  it  is  genuine;  and  tire  8U]^)X>(>rted  in 
this  conclusion  by  other  evidence  in  the  record. 

Glenn  has  failed  to  prove  a  sale  of  the  caiTiage  and  horses.  It  is 
true,  several  witnesses  testify  to  having  licard  Ferguson  ea}'  that  he 
liad  sold  the  carriage  and  horses  to  Glenn ;  but  these  declarations  are 
mora  than  rebutted  by  the  fiicts  that  the  property  alleged  to  have  been 
boaght  by  Glenn  remained  in  the  i>ossession  of  Ferguson,  and  that 
when  tliey  disagreed  Glenn  went  ofi',  leaving  tlie  carriage  and  horses 
in  Ferguson's  jKissession.  He  made  no  effoi-t  to  get  possession  of  the 
property.  Another  significant  fact  is  that  in  his  account  Glenn 
charges  Ferguson  fourteen  dollars  paid  by  him  for  repairs  of  the  car- 
riage and  harness,  after  the  time  when  he  alleges  he  had  bought  them. 
Why  should  Ferguson  pay  for  repairs  made  on  Glenn^s  carriage  and 
harness  f  Aside  from  this,  the  evidence  preponderates  in  favor  of  tlio 
defendant.  Glenn  alleges  tliere  was  a  written  act  of  sale,  but  he  failed 
to  produce  it,  or  to  account  for  its  non-production.  Ferguson  swears 
that  tho  only  agreement  between  the  plaintiff  and  himself  is  evidenced 
by  the  document  annexed  to  his  answer.  The  statements  of  Ferguson 
are  corroborated  by  the  hostler  who  was  present  when  an  agreement 
for  hire  was  made  between  the  plaintiff  and  defendant. 

It  is  therefore  ordered,  acUudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment 
of  non-suit  against  tho  plaintiff.    It  is  fui'ther  ordered  that  he  pay  tlie 
costs  of  both  courts. 
Rehearing  refused. 


No.  1634.— Widow  Anna  Piper  v.  The  Succession  op  James  A. 

Pickens. 

Wbmct  Um  appeUaot  ftUt  to  appetr  and  proaeenta  tlie  appeal,  and  the  raoord  dlaoloaea  no 
gronnda  of  appeal,  damages  wiU  be  awarded  the  appeUco  aa  for  friToIous  appeal. 

APPEAL  from  the  Second  Judicial  District  Court,  parisli  of  Jefferson. 
Dugui,  J.     TF.  8,  Seott  for  plaintiff  and  appellee,  Felloios  ds  IRlh, 
for  defendant  and  appellant. 

Taliafebro,  J.  This  is  an  apjieal  fh>m  an  order  of  seizure  and  sale 
granted  on  the  petition  of  the  plaintiff,  and  founded  upon  a  promissory 
note  for  the  sum  of  $1300,  ezecu^  by  James  A.  Pickens,  since  de- 
csaaedi  in  iaror  of  plaintiff,  that  being  an  unpaid  portion  of  the  prico 
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of  certain  real  estate  in  the  parish  of  Jefferson,  sold  by  the  plaintiff  in 
July,  1866,  to  the  decedent.  The  payment  of  the  note  is  secured  by 
mortgage,  imparting  confession  of  judgment. 

This  case  was  submitted  without  oral  argument  by  the  counsel  on 
both  sides.  We  have  no  brief  or  written  argument  on  the  part  of 
the  defendant.  On  the  part  of  the  plaintiff  it  is  alleged  that  the  appeal 
was  taken  merely  for^  delay,  and  we  are  asked  to  award  five  hundred 
dollars  as  damages  for  a  frivolous  appeal.  The  proceeding  via  ereeuUva 
seems  to  be  regular,  and  no  reasons  or  grounds  are  stated  for  taking 
the  appeal. 

It  is  therefore  ordered,  adjudged  and  docreed  that  the  judgment  of 
the  District  Court  be  affirmed.  It  is  farther  ordered  that  the  plaintiff 
recover  from  the  defendant  the  sum  of  one  hundred  dollars  as  damages 
for  a  frivolous  appeal.  The  defendant  and  appellant  paying  oosts  in 
both  courts. 


No.  1632. — ^Hensy  IIcucnERT  v.  Jacques  BAnnBRB* 

A  lumber  dealer  cannot  reoorer  from  the  proprietor,  who  Is  baring  a  building  erected  nnder 
contract,  the  price  of  lumber  which  he  haa  furniabeU  to  the  builder,  unleea  he  ihovt  thai 
the  proprietor  ia  indebted  to  the  boilder. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
DuguS,  J.  V.  JL  Ivy  and  K.  Commandeur,  for  plaintiff  and  ap« 
pellee,  C.  Dufour  and  J.  Davigneaudy  for  defendant  and  appellant. 

Taliaferbo,  J.  This  is  an  action  brought  by  a  furnisher  of  build- 
ing material  against  tlie  proprietor  to  compel  him  to  jNiy  the  value  of 
lumber  and  other  articles  furnished  the  architect  to  erect  a  building. 
The  plaintiff  had  judgment  in  liis  iavor,  and  the  defendant  hoM  ap- 
pealed. 

Barr^re,  the  defendant  and  proprietor,  entered  into  a  contract  with 
Maurel,  the  undertaker,  to  build  a  stable  of  certain  specified  di- 
mensions, and  the  contract  was  entered  into  before  a  notary  and  duly 
recorded.  The  plaintiff  furnished  under  contract  with  Maurel,  ma- 
terial to  the  value  of  $853  92,  to  be  used  in  the  construction  of  the 
building.  Barr^re  was  to  pay  the  undertaker  $1750  for  the  work,  and 
did  pay  him  half  the  amount  in  advance,  the  other  half  to  be  paid 
when  he  finished  the  job.  Maurel  violated  the  contract  by  com- 
mencing to  construct  a  much  larger  building  than  the  one  intended  by 
the  contract.  He  discontinued  the  work  before  completing  it,  and  the 
plaintiff  put  him  in  delay  by  a  written  notice  to  comply  with  his  agre^ 
ment.  Maurel  in  entering  into  the  contract  gave  sureties  for  the  per- 
formance of  his  part  of  it.  It  does  not  seem  that  the  defendant  ever 
took  any  further  measures  to  recover  damages  from  Mi^urel.  The 
latter  gave  the  plaintiff  an  ^rder  on  the  defendant  for  $000,  which  he 
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refused  to  pay,  and  on  several  occasions  he  declared  that  lie  owed  $ — — , 
which  he  Wjould  pay  When  the  work  was  completed  according  to  con- 
tract. 

The  furnisher  of  material  in  this  instance  contracted  with  the  huilder 
or  undertaker.  The  undertaker  violated  his  contract  with  the  owner. 
He  had  received  one-half  the  price  of  the  work  before  he  commenced 
it.  We  cannot  from  the  evidence  in  the  case  conclude  that  the  owner 
owes  the  builder  anything,  and  therefore  tliat  the  plaintiff  has  no  re- 
course upon  the  owner  to  enforce  against  him  the  payment  of  the 
builder's  debt  to  the  plaintiff. 

It  is  therefore  ordered,  ac^udged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  tlus  case  be  dismissed  as  of  non-suit,  the  plaintiff  and 
appellee  paying  costs  in  both  courts. 


No.  172.— D.  B.  Habris  t?.  Cuddy,  Bbown  &  Co. 

A  •etUoment  made  by  ih%  agent  before  the  revocation  of  the  power  of  attorney  ia  binding  oil 

the  prtncipaL 
Where  an  agent  holda  a  power  of  attorney  by  public  act,  the  preanmptton  ia  that  the  partiea 

with  whom  he  acta  for  and  in  belialf  of  his  principals,  have  knowledge  of  his  anthortty  to 

represent  them. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.    UggUaton, 
J.    Simonds  <&  Fenner,  for  plaintiff  and  appellee.    Alexander  T, 
Steele  and  J.  D.  Mayer,  for  defendants  and  apx)ellants. 

Wylt,  J.  In  February,  1856,  the  plaintiff,  as  surviving  partner  of 
John  L.  Harris,  deceased,  shipped,  after  the  death  of  the  latter,  from 
tlieir  plantation  in  Bolivar  county,  Mississippi,  three  hundred  and 
ninety-nine  bales  of  cotton  consigned  to  the  defendants  for  sale  at  this 
place. 

On  sixteenth  March,  1856,  the  defendants  remitted  to  plaintiff 
$8619  41,  one-half  of  the  net  proceeds  of  said  consignment.  The 
plaintiff  has  instituted  this  suit  to  recover  the  other  half  of  the 
proceeds. 

The  answer  admits  the  receipt  of  the  cotton  and  tlie  amount  of 
proceeds  thereof  as  alleged,  but  avers  tiiat  under  the  direction  of  Wil- 
liam H.  Harris,  the  brother  of  the  plaintiff,  acting  under  a  full  power  of 
attorney  fl'om  him,  the  defendants  paid  to  plaintiff  one-half  of  the 
amount  in  their  checks  on  Duncan,  Sherman  &  Co.,  of  New  York,  and 
tliey  imid  over  the  balance  of  tlie  proceeds  of  said  cotton  to  the  said 
William  H.  Harris,  as  agent  of  plaintiff.  A  copy  of  the  power  of 
attorney  is  annexed  to  the  answer. 

From  a  judgment  against  them  in  the  lower  court,  the  defendants 
have  appealed. 

It  appears  from  the  evidence  that  the  defendants  credited  the  accouut 
of  William  H.  Harris^  who  was  owing  them,  with  one-half  the  amount 
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of  the  proceeds  of  the  cotton  and  remitted  the  other  half  to  the  plain- 
tiff; that  on  twenty-third  of  February ,  1856,  the  jdaintiff  by  authentic 
act  passed  before  a  notary  public  of  this  city,  appointed  the  said  Wil- 
liam 11.  Harris  liis  attorney  in  fact,  with  full  powers  to  receive  for  him, 
by  suit  or  otherwise,  all  sums  due  him,  to  buy,  sell  and  perform  all 
acts  tliat  ]ie  might  see  proper  for  his  principal  in  the  State  of  Virginia 
and  other  States. 

This  power  of  attorney  was  revoked  on  twenty-fifth  March,  1856,  but 
it  does  not  appear  that  defendants  were  notified  thereof.  It  does 
appear,  however,  that  the  settlement  with  the  agent,  William  II. 
Harris,  was  made  on  the  eighth  March,  1856,  and  prior  to  the  revoca- 
tion of  the  power  of  attorney. 

Phiintitf  made  one  of  the  defendants,  Shepherd  Brown,  hia  witness, 
who  appears  from  his  evidence  to  have  been  infoimed  of  the  existence 
of  tlie  power  of  attorney  from  the  time  it  was  given.  The  transac- 
tion, however,  between  William  H.  Harris  and  the  defendants  was  had 
with  Mr.  Cuddy,  the  active  partner  of  the  firm,  who  died  in  a  short 
time  afterwards. 

The  power  of  attorney  was  given  by  pnblic  act,  and  we  are  bound 
to  presume  in  the  absence  of  proof  to  the  contrary  that  the  defendants 
made  the  settlement  with  William  H.  Harris  with  a  knowledge  of  his 
authority  to  represent  the  plaintiff.  Having  paid  over  the  proceeds  to 
a  party  authorized  to  receive  them  by  plaintiff's  power  of  attorney, 
w^  thii^k  the  defendants  sliould  not  be  held  liable.  Plaintiff  must 
pursue  his  unfaithful  agent. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  annulled;  and  it  is  now  ordered  that  there  be  judgment  in  favor  of 
defendants,  and  that  plaintiff  pay  costs  in  both  courts. 

Kchcaring  refused. 


No.  1046. — J.  D.  O'Leary  v.  Martin,  Cobb  &  Co. 

A  wtiver  of  protest  and  notice  by  an  indoraer,  made  at  the  place  ot  payment,  at  the  moment  off 
matarity,  wUl  dispense  with  proof  of  other  demand. 

Where  a  promissory  note  is  indorsed  in  blank  by  a  firm  name,  and  a  wtdxet  of  protest  and 
notice  is  signed  by  the  same  flroi,  but  In  a  different  hand-writing  firom  that  of  the 
original  indorsement,  and  the  note,  indorsement  and  waiver  are  all  offered  and  recelTed  in 
evidence  without  objecUon,  the  proenmption  la  that  the  waiver  was  written  by  another 
member  of  the  firm  ttom  that  of  the  indorsement,  and  the  siguatore  will  be  considered 
proved. 

Where  the  name  of  the  holder  of  a  promissory  note  appears  as  first  Indurser  he  wUl  b« 
presumed  to  be  a  surety  with  the  maker.  This  presumption  m«y  however  be  rebnlted  hf 
I^oofi 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.    TMardf 
J.    Jlyncs,  Qordon  &  Ilcmiss,  for  plaintiff  and  appellee*    Harri' 
son  &  Unnion,  for  defendants  and  appellants. 

IIowE,  J.    The  plaintiff  sues  as  owner  and  holder  of  two  promissory 
potcs  made  and  indorsed  as  follows : 
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J.  D.  O'Leary  v.  ICarttn*  Cobb  k  Co. 

"  ViCKSBURG,  Miss.;  January  28, 1861. 
"  $1137  39. 

"  Nine  montlis  after  date,  I  promise  to  pay  to  the  order  of  Messrs. 

Cobb,  MaDlove  &  Co.,  at  the  office  of  Messrs.  Martin,  Cobb  &  Co.,  New 

Orleans,  eleven  hundred  and  thirty-seven    dollars  and   thirty-nine 

cents,  for  value  received,  with  interest  at  the  rate  of  eight  per  cent. 

per  annum  after  maturity  until  paid. 

"  JAMES  P.  PORTEB.'* 
[Indorsed] 

"JAMES  D.  O'LEAKY. 

"  COBB,  MANLOVE  &  CO. 

"  MARTIN,  COBB  &  CO. 

"We  waive  protest  and  notice  of  same  on  this  October  31, 1861. 

MARTIN,  COBB  &  CO." 

"  RicnMOND,  Madisok  Parish,  La.,  October  17, 1861. 

"  94521  94. 

"  Sixty  days  after  date  I  promise  to  pay  to  the  order  of  Martin,  Cobb 

&  Co.,  at  their  counting  room  in  New  Orleans^  Louinana,  forty-five 

hundred  and   twenty-one  dollars   and  ninety-four  cents,  for  value 

received,  with  interest  at  the  rate  of  eight  per  cent,  per  annum  after 

maturity  until  paid. 

'» D.  M.  DANCY.'' 
[Indorsed] 

«  JAMES  D.  O'LEARY.'* 

^'  New  Orleans,  December  19, 1861. 

*'  We  waive  protest  and  notice  of  protest  as  indorsers. 

*'  MARTIN,  COBB  &  CO." 

The  plaintiff  seeks  to  hold  the  defendants,  Martin,  Cobb  &  Co., 
liable  as  indorsers. 

It  will  be  observed  that  the  notes  are  payable  at  the  counting  room 
of  these  indorsers,  and  on  the  day  of  maturity  of  each  respectively, 
protest  and  notice  of  protest  were  waived  by  these  indorsers. 

It  will  be  presumed  tliat  these  acts  of  waiver  by  the  firm  were  done 
at  their  counting  room.  It  would  seem  to  result  as  a  logical  sequence 
that  the  notes  must  have  been  presented  there  at  maturity  and  pay- 
ment demanded,  and,  there  being  no  funds  of  the  makers,  the  waivers 
were  accordingly  made.  The  case  is  even  stronger  than  Carmena  v. 
Mix,  15  La.  165,  and  Marsh  v.  Waterman,  lately  decided,  21  An.  p.  377. 
We  must  conclude  therefore  that  these  waivers,  made  at  the  place  of 
payment,  at  the  moment  of  maturity,  by  the  firm  whose  counting 
room  was  the  place  of  payment,  dispensed  with  proof  of  other  demand. 
Notice  is  especially  waived. 

It  is  contended  by  defendants  tliat  inasmuch  as  it  is  admitted  on 
argument  before  this  court  that  the  waiver  written  over  the  indorse- 
ment on  the  second  note  is  in  a  different  handwriting  from  the  signa- 
ture, the  waiver  remains  unproved.  The  waiver  is  made  part  of  the 
petition — ^it  was  offered  in  evidence  without  objection — the  defendants' 
do  not  allege  error  or  fraud ;  and  after  it  was  in  evidence  a  witness 
proved  that  the  notes  were  presented  to  one  of  the  defendants'  firm 
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T7bo  admitted  the  gcnuinenoss  of  the  indorsements.  Under  sucli 
circumstAnces  wo  tliink  it  rational  to  concludo  that  the  waiver  was 
written  by  one  of  the  partners  over  the  signature  by  another  which  had 
previously  been  placed  on  tlic  note. 

A  more  serious  question  is  i)rcsciitcd  by  tlie  fact  that  the  plaintiff's 
name  appears  first  on  the  list  of  indorsers  on  tliis  paper.  So  appearing, 
above  the  payees,  he  would  be  presumed  to  be  a  surety  with  the 
maker,  and  to  have  no  right  of  action  except  against  the  maker.  The 
force  of  this  presumption  is  considerably  weakened,  however,  by  the 
testimony  on  the  part  of  plaintiff,  that  his  agent  presented  the  not«8 
before  suit  to  one  of  the  defendants'  firm,  and  that  negotiations  for  a 
settlement  were  entered  upon  although  never  completed. 

Under  such  circumstances  justice  requires  that  the  case  should  be 
remanded  that  the  position  of  plaintiff's  indorsement  may  be  explained. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  be  avoided  and  reversed,  and  tliat  the  case  be  remanded  to  be 
proceeded  with  according  to  law,  and  that  the  appellee  pay  costs  of 
appe(^l. 


No.  1497. — ^Succession  of  Jean  Journe,  on  a  rule  taken  on  the  Tutrix         ?*  ^^ 

and  Under  Tutor.  I  21  jqh 

The  good  wUl  of  a  stall  or  stand  In  iho  public  maris  et  places  of  the  dty  of  New  Orleana  ia  some- 
thing IndApondent  of  the  stand  itsirlf  and  belongs  to  the  party  who  leaseuB  the  atall  or  stand. 

If  a  lessee  of  a  market  ataU  or  stand  diet,  the  property  in  the  good  wiU  of  the  stand  Calls  into 
his  succession. 

APPEAt  from  the  Second  District  Court  of  New  Orleans.  ThomaSj  J. 
Budd  c0  Murphy^  for  appellee.  Smicia'  ct  Michinnrd,  for  appellant. 
Taliaferco,  J.  In  this  case  a  pateinal  imcle  offerod  the  account 
and  tableau  of  the  tutrix  of  his  deceased  brother^s  minor  children  on 
the  ground  that,  to  the  minor^s'  injuiy  the  tutrix  had  failed  to  plaeo 
upon  her  inventory  and  account  an  item  of  $1700,  money  which,  in 
part,  she  should  liave  accounted  for  as  belonging  to  the  minor.  This 
claim  of  the  opponent  set  up  in  the  interest  of  the  minor  is  founded  on 
the  following  state  of  facts.  Jeiin  Journe,  husband  of  the  tutrix  and 
father  of  the  minor,  was  by  occupation  a  butcher,  and  occupied  for 
some  time  previous  to  his  death,  which  happened  in  the  latter  part  of 
August]' 1666,  a  stand  or  stall  in  one  of  the  markets  of  the  city  for 
vending  butcher's  meat.  During  his  last  illness  and  after  his  decease 
the  stall  was  occupied  by  a  man  in  attendance,  and  the  charges  or  dues 
were  paid  by  Bernard  Dclord,  a  brother  of  the  tutrix,  also  a  butcher 
occupying  a  stall  of  his  own  in  the  same  market.  About  three  month's 
afterward  Delord  sold  out  the  privileges  and  use  of  tlie  stall  to  Victor 
Bowras  for  $1700  and  appropriated  the  money  to  his  own  use.  The 
opponent  oontends  that  the  proceeds  of  this  sale  rightfully  belong  to 
the  community  that  existed  between  the  tutrix  and  Jean  Journd.  It 
does  not  appear  that  the  tutrix  ever  claimed  anything  on  this  account, 
or  that  ahe  ever  received  any  of  the  money  arising  fiom  the  sale  made 
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by  Delord.  It  is  held  in  defense  that  the  saccession  can  hold  no  right 
whatever  to  the  use  or  the  privileges  of  the  stall  occupied  by  Joum6 
in  his  lifetime ;  that  the  obligation  was  one  strictly  personal  a§  to  him 
and  not  heritable ;  that  at  his  decease  the  right  of  the  city,  throngh 
its  agents,  to  rent  the  stall  to  any  applicant  instantly  arose;  tliat 
Delord  obtained  the  use  and  privileges  of  the  stall  from  one  of  the  far- 
mers, as  they  are  termed,  of  the  market  stalls,  and  that  he  is  in  no 
manner  affected  by  any  pretended  right  claimed  for  the  succession. 

It  seems  that  there  exists  a  custom  or  common  usage  in  dealing  in 
these  matters,  of  transferring,  by  consent  generally  of  the  farmer,  the 
use  of  market  stalls,  and  with  that  transfer  of  selling  the  ''  good  will'* 
also  of  the  stand,  by  which  is  understood  the  run  of  custom  which  the 
transferrer  had  attained  by  the  patronage  of  liis  friends  resorting  to 
his  stand  to  purchase,  and  generally  from  the  reputation  his  stand  had 
acquired  as  one  at  which  good  and  wholesome  meats  were  soldi  and 
where  customers  were  accommodated  and  fairly  dealt  with.  When 
Jean  Journ^  obtained  the  stand  he  gave  $1350  for  the  '^  good  will,''  and 
Delord  sold  the  ''  good  will"  for  $1700.  The  good  will  is  a  thing 
strictly  belonging  to  the  party  leasing  from  the  city,  and  with  which 
neither  the  city  nor  its  farmci*s  or  agents  have  anything  to  do. 

On  the  trial  of  the  case  in  the  lower  court  the  judge  gave  judgment 
in  favor  of  the  opponent,  ordering  the  tutrix  to  place  the  sum  of  $1700 
upon  the  inventory  of  the  succession,  the  value  of  the  stAll,  this  sum 
belonging  to  the  community,  one-half  to  the  tutrix  in  her  own  right 
and  the  other  to  her  minor  children.  After  an  unsuccessful  effort  to 
obtain  a  new  trial  the  tutrix  took  on  appeal. 

If  the  lease  terminated  at  the  death  of  Joum^,  and  his  widow  and 
heirs  had  no  right  to  continue  and  use  the  stall,  what  is  called  the 
''good  wilP  was  something  they  were  entitled  to,  if  it  could  not  be 
made  available,  and  we  are  not  sure  that  it  could  not  have  been.  This 
equitable  right  did  not  cease  to  exist  because  it  was  not  practicable  to 
derive  benefit  from  it.  But  what  rights  did  Delord  acquire  subsequent 
to  the  decease  of  Joum^  t  His  whole  course  in  relation  to  the  matter 
after  the  decease  of  Joum6  seems  not  to  have  been  of  that  clear  and 
straightforward  character  which  would  have  rendered  his  intentions 
manifest.  Joume's  partner  in  the  purchase  of  beeves,  etc.,  for  the  mar- 
ket, engaged  a  man  to  attend  the  stall  during  the  last  illness  of  Joum6 
to  avoid  a  forfeiture  of  the  lease  which,  by  a  city  ordinance,  would  have 
terminated  had  three  days  passed  without  an  attendant  at  the  stall. 
During  this  period  Delord  paid  the  required  dues  to  the  farmer  as  they 
became  exigible,  and  did  this  for  Journ^.  After  Joum^'s  death,  Delord 
continued  to  pay  the  dues,  in  whose  right  does  not  seem  entirely  clear. 
Negalona,  an  agent  or  representative  of  the  farmer,  testifies  that  ho 
gave  orders  to  his  collector  to  give  possession  of  the  stall  to  Delord, 
mid  that  Delord  paid  dueo  for  himself  and  not  for  the  succesflioiu    Be 
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says  also  that  Le  paid  the  dues  but  did  not  take  posAe98ioii,  that  a 
young  man  named  Paul  occupied  the  stall,  that  he  did  not  know  for 
whom  he-  occupied  it.  He  said  that  according  to  the  custom  of  th« 
market  the  stall  belonged  to  the  farmer  when  the  occupant  died,  Imd 
afterward  when  interrogated  as  to  how  he  knew  such  to  be  the  eusAom 
he  replied  that  he  knew  nothing  of  customs  that  he  claimed  under  the 
ordinances.  This  is  the  most  important  witness  on  the  jmrt  of  Hm 
defense,  and  we  can  not  but  think  his  testimony  vague  and  unsatisfac- 
tory. He  gives  no  clue  as  to  the  time  when  he  authorized  Delord  to 
take  possession  of  the  stall,  and  leaves  us  equally  in  the  dark  as  to 
when  he  ceased  to  pay  dues  on  account  of  others,  and  when  he  began 
*to  pay  them  for  himself — an  important  fact  in  the  case.  On  the  other 
hand  it  is  sufficiently  clear  that  his  manner  was  such  as  to  induce 
others  to  suppose  that  he  was  paying  these  dues  for  the  benefit  of  the 
estate  of  his  brother-in-law.  Paul  was  in  attendance  at  the  stall,  but 
neither  Negalonn,  who  says  he  authorized  Delord  to  take  possession  of 
it,  nor,  as  far  as  shown,  any  other  person  knew  for  whom  Paul  was 
occupying.  BowrajB,  who  bought  from  Delord,  was  induced  to  believe 
that  Delord  was  acting  in  bclialf  of  the  widpw  of  Joum^,  for  Bowras 
proposed  going  to  see  tlie  widow  in  relation  to  the  transfer,  but  waft 
told  by  Delord  that  it  was  not  necessary,  leaving  the  impression  that  he 
was  authorized  to  act,  but  he  did  not  tell  iiim  that  he  was  the  owner* 
Bowras,  in  his  testimony  in  the  case,  sa'ys  that  Delord  never  oocapied 
the  stall  for  himself.  It  is  well  established  that  Delord  never  had  pos- 
session of  the  stall  personally.  He  never  complied  with  one  of  the  im- 
portant requirements  of  the  city  ordinances,  that  of  posting  up  his 
name  over  the  stall.  In  getting  this  dubious  control  of  the  stall  he  gave 
nothing  to  anybody  for  **  good  will,''  but  after  the  x>eriod  of  about 
three  months  he  Suddenly  transferred  the  stall  to  Bowras,  and  sold  him 
the  **  good  will '»  for  $1700. 

Now,  what  good  will  did  he  sell  ?  It  "^as  not  that  of  his  own  stall  in 
the  same  market  where  he  continued  to  pursue  liis  occupation.  During 
)iis  quasi  management  of  the  stall,  formerly  Journ6's,for  the  brief  period 
of  three  months  without  having  posted  hi.s  name  over  the  stall,  as  re- 
quired by  the  city  ordinance,  and  never  occupying  it  himself  in  person, 
lie  could  not  have  acquired  on  his  own  account  any  appreciable  amount 
of  additional  patronage  or  good  will  for  that  stall.  But  it  is  said  that 
upon  the  death  of  Joum^  tlie  good  will  that  appertained  to  his  stall 
ceased,  and  that  nothing  of  tlie  kind  could  have  gone  to  his  heirs. 
This  position  is  not  tenable.  It  is  not  exclusively  to  the  person  that 
what  is  termed  tlie  '^  good  will "  is  attached,  but  it  is  eliiefly  to  the 
l)lace.  The '  patronage  and  custom  bestowed  upon  this  stall  was  eati- 
mated  to  be  worth  $1350  when  Journ^  got  it,  and  he  paid  tlie  $19S0  for 
the  good  will.  This  belonged  to  him  at  his  death,  and  apott  pfteoi^es 
of  fqpity  at  least  it  should^  if  praotioable,  ba  mad;^  avafiitUe  Ibt  IdA 
^60 
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minor  children,  at  all  evente  tlieir  half  of  it.  If  the  mother  and  tutrix 
thought  proper  to  waive  and  decline  her  own  rif^hts  in  the  premissB, 
she  certainly  was  not  justifiable  in  sacrificing  those  of  the  minors. 

From  these  considerations  we  conclude  tliat  the  judgment  appealed 
from  was  properly  rendered. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Ck>urt  be  affirmed,  with  costs  in  both  courts. 


No.  2128. — Succession  of  £.  M.  YounO|  on  Opposition  to  Appointment 

of  Executor. 

A  tutor  rMiding  in  a  foreign  eountrj  or  In  another  State  of  the  Union  can  not  recdTe  letters 
of  tutorship  ttom  the  oourts  of  Louisiana,  nor  be  recognised  as  testamentary  executor 
without  first  giving  bond  and  security  under  such  conditions  as  are  required  by  law  from 
datiTu  testamentary  executors.    Aots  of  184^  sec  6,  page  aos. 

APPEAL  from  the  parish  of  St.  Helena,  Sixth  Judicial  District. 
Oeorgef  Parish  Judge,  presiding.    MeVea  ds  Hunter  and  J.  E.  Wil- 
ton, for  appellant,  T,  4c  J-  MUs,  for  executor,  appellee. 

Taliafkrro,  J.  The  appellee  moves  the  dismissal  of  this  r.ppeal 
«n  the  following  grounds,  viz : 

First — There  is  no  final  judgment  appealed  from,  but  a  mere  motion 
only  upon  which  there  was  no  citation,  no  service  nor  delay,  no  con- 
ttitatio  U$tis,    That  the  motion  concludes  nothing. 

Becond — ^If  the  api>eal  would  lie,  the  apx>eal  bond  is  defective,  being 
in  favor  of  the  Clerk  of  the  Parieh  Court  of  the  parish  of  St.  Helena, 
there  being  legally  no  sucli  officer. 

Third— The  certificate  is  not  signed  by  the  judge  but  by  a  person 
styling  himself  Clerk  of  the  Farieh  Court,  there  being  constitutionally 
no  such  officer. 

An  examination  of  tlio  record  shows  us  that  the  motion  of  the  ap- 
{lellant  in  the  lower  court  to  be  appointed  dative  testamentary  execu- 
tor of  th^  succession  of  £.  M.  'Young,  on  the  ground  that  Huston,  tlie 
foreign'  executor,  had  not  complied  with  the  law  by  entering  into  bond, 
was  opposed  by  Huston,  who  introduced  rebutting  evidence,  and  thus 
accepted  the  issue  tendered  him.  He  thereby  waived  the  formality  of 
being  proceeded  against  by  i>etition  and  citation.  This  ground  for 
dismissal  is  therefore  insufficient.  The  objection  to  the  bond  and  cer- 
tificate we  think  without  weight;  the  clerks  of  district  courts  are  by 
law  required  in  certain  cases  to  perform  the  duties  of  clerks  in  tlie 
parish  courts.    The  motion  to  dismiss  is  therefore  overruled. 

On  the  merits  there  is  only  the  simple  question,  whether  a  foreign 
tut^r  is  required  by  the  law  of  Louisiana  to  furnish  security  f  The 
act  of  the  Legislature  of  184S  is  express  on  this  subject:  ''Whenever 
the  testamentary  executor  named  in  the  will  shall  be  present  in  tlie 
State,  but  domiciled  out  of  it,  the  judge  shall  only  grant  him  the  let- 
ten  on  the  execution  of  his  bond  with  a  good  and  solvent  security  for 
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sach  Bum  and  nnder  such  conditions  as  are  required  by  law  from  dative 
testamentary  executors."  We  think  the  judge  a  quo  erred  in  recog- 
nizing Huston  as  executor  without  requiring  from  him  bond  and  secu- 
rity in  conformity  with  the  act  just  recited ;  and  that  in  consequence 
thereof  the  appointment  is  void.  A  case  is  presented  in  which  the 
judge  is  required  to  appoint  a  dative  testamentary  executor  according 
to  the  fifth  section  of  the  act  of  1842,  page  302, 

It  is  therefore  ordered,  acUudged  and  decreed  that  the  judgment  of 
the  lower  court  dismissing  the  application  of  John  L.  Young  to  be 
appointed  dative  testamentary  executor  of  the  estate  of  £.  M.  Young, 
deceased,  be  annulled,  avoided  and  reversed.  It  is  further  ordered  that 
the  judge  a  quo  proceed  to  the  appointment  of  a  dative  testamentary 
executor  in  pursuance  of  the  fifth  section  of  the  act  of  the  Legislature, 
approved  sixteenth  of  Marcli,  1842,  entitled  ''An  act  explanatory  of 
the  nine  hundred  and  twenty-fourth  article  of  the  Code  of  Practice  for 
the  administration  of  the  succession  of  strangers  dying  possessed  of 
property  within  the  State  of  Louisiana,  and  for  other  purposes.  The 
defendant  and  appellee  paying  costs  in  both  cases. 

Rehearing  refused. 


No.  2133.— A.  S.  Mansfield,  £.  £.  Norton,  Assignee,  v,  Mrs.  M.  L. 
DoHERTT  et.  als.,  Citizens'  Bank  et.  als.,  Interveners. 

Prescription  must  bo  plesded  sxpresslj  snd  speclslly  in  otder  that  the  puty  SKminst  whom  tt 
is  urged  may  hsye  taXi  notioe  to  meet  it    a  a  34a6»  8127. 

• 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  West 
Feliciana.  Coohy,  J.  W.  JD.  Winter,  for  plaintiff  and  appellant, 
Colling  i&  Leake,  for  defendants,  Wiekliffe  cD  Fisher,  for  interveners. 

Howe,  J.  The  j^laintiff  sued  the  defendants,  Mrs.  M.  L.  Doherty, 
widow  of  Patrick  Doherty,  and  Mrs.  M.  Ross  and  Miss  Mary  Doherty, 
issue  of  Patrick  and  Margaret  L.  Doherty,  for  a  balance  due  on  a 
mortgage  note  of  five  thousand  dollars,  with  recognition  of  mort- 
gage on  certain  property  described  in  an  act  executed  by  defend- 
ants on  the  thirty-first  December,  1866.  The  Citizens'  Bank  and 
others  intervened,  representing  themselves  to  be  creditors  of  Patrick 
Doherty,  and  entitled  to  be  paid  from  the  property  of  his  succession 
in  preference  to  the  individual  creditor  of  the  heirs.  Tlie  defendants 
pleaded  the  general  issue,  and  sx>ecially  averred  that  the  property 
mortgaged  belonged  to  the  estate  of  Doherty,  deceased,  and  that  they 
were  not  authorized  to  mortgage  it  to  the  prejudice  of  the  creditors  of 
the  succession.  The  plaintiff  in  response  to  the  intervention  pleaded 
the  general  issue,  and  specially  denied  the  leading  averments  of  the 
interveners,  and  furthermore,  ^Uhat  the  action  of  interveners  to  make 
said  property  liable  for  the  debts  of  the  succession,  if  any  they  ever 
had,  is  barred  by  prescription." 

Judgment  was  rendered  in  favor  oi  plaintiff  for  a  portion  of  hh 
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claim  irith  interest  and  with  recognition  of  mortgage  on  the  land 
proired  to  be  the  paraphernal  property  of  Mrs.  Dohertj,  and  in  favor 
of  interrenon  against  plaintiff,  rejecting  his  claim  of  mortgage  on  the 
remainder  of  the  property  comprised  in  the  act  of  mortgage,  bat 
proved  to  belong  to  the  saccession,  and  the  plaintiff  appealed. 

The  only  question  that  seems  to  be  presented  on  this  appeal  is 
whether  the  action  of  the  interveners  should  be  declared  to  be  pre- 
scribed. It  is  claimed  by  plaintiff  in  his  brief  that  he  pleaded  the 
preaeription  of  three  months  as  to  an  action  of  separation  of  patri- 
mony. To  this  the  interveners  and  the  defendants  reply  that  the  plea 
above  quoted  is  so  vague  and  indefinite  that  it  amounts  to  no  plea  at 
all,  that  they  are  at  a  loss  to  conjecture  which  of  the  manifold  pre- 
flcdpUons  is  intended  to  be  pleaded,  and  that  it  was  properly  disre* 
gairded  by  the  court  below. 

We  can  not  supply  the  plea  of  prescription.  It  should  be  pleaded, 
if  at  all,  expressly  and  specially  before  the  final  judgment.  C.  C. 
3426, 3^27.  The  party  against  whom  it  is  urged  should  have  full  notice 
to  meet  it,  for  it  may  be  met  in  various  ways.  And  in  a  case  of  this 
nature  it  ought  to  be  entirely  explicit.    15  La.  550. 

We  are  of  opinion  that  the  court  a  qua  did  not  err  in  considering 
the  plea  as  not  made  in  this  case,  and  it  is  therefore  ordered  that  the 
.    judgment  appealed  from  be  affirmed  with  costs. 
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lU  8^1         ^®*  S113.— City  National  Bank  t*.  Eliza  £.  Barrow  and  Hoaband, 

A.  MiLTENBERGUR  &  Co.,  Interveners. 

Tteaiciialartt  of  thA  husband  to  «  noto  and  morteage  to  tecnre  ita  payment,  azecntad  by  tti« 
wlfa,  ii  a  aoAoAaut  anthorization  by  the  hnaband  for  the  endorsement  of  the  note  by  the 
wtla. 

Xfh&f  an  act  of  mortgagee  declares  the  object  mortgaged  to  be  the  entire  Interest  in  a  certain 
pariah  named,  giving  the  number  of  acres,  and  mentioning  the  riyer  on  and  near  which  i% 
Uea,  and  by  which  it  is  bounded,  with  a  refemnco  to  certain  titles  of  the  mortgager  to  be 
found  in  the  office  of  the  Recorder  of  Mortgages  for  the  parish,  the  description  of  tho 
yroperip  ia  sufflcient    2  An.  MS,  87  i. 

APPEAL  from  the  Seven  tli  Judicial  District  Court,  parish  of  West 
Feliciana.  Coolcj/y  J.  Bace,  Foster  d:  E,  T.  Merrick  and  8.  J. 
Fowell,  for  phiintiffy  CampbeU,  Spofford  (£*  Campbell  and  Collins  <&  Leakey 
for  defendants. 

HowK,  J.  This  action  was  brought  to  recover  the  amount  of  three 
promissory  notes,  in  all  the  sum  of  $10,000,  drawn  by  Eliza  E.  Barrow, 
to  tlie  order  of  herself  and  by  her  indorsed  in  blank,  dated  November 
25, 1865,  and  secured  by  mortgage  on  the  following  described  property. 

^  Her  entire  landed  interest  in  the  aforesaid  parish  of  West  Feliciana^ 
sitiiated  on  and  af\jacont  to  the  Mississippi  river,  and  composed  ol 
thirty-eight  hundred  acres  of  land  more  or  less,  as  per  acts  of  sale  to 
be  found  at  my  (the  parish  recorder's)  office  in  the  town  of  St.  Fran- 
dSviUei  parish  aforesaid," 
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The  plaintiff  asked  also  that  its  mortgage  be  recognized  and  en- 
forced Upon  eight  tracts  of  land  specifically  described  in  the  petition 
and  alleged  to  compose  the  property  embraced  in  the  very  general 
description  quoted  above. 

It  appears  that  Mrs.  Barrow  was  separated  in  property  from  her 
husband  by  judgment  of  February  25,  1853.  The  notes  and  mort- 
gage are  signed  by  her  liusband,  apparently  for  the  purpose  of  author- 
izing her  execution  of  them. 

A.  Miltenberger  &  Co.  intervened,  setting  up  a  general  mortgage  on 
these  lands  in  virtue  of  a  judgment  against  Mrs.  Barrow^  recorded 
June  16,  18GG,  and  averring  the  insolvency  of  Mrs.  Barrow^  and  the 
nullity  of  the  notes  on  which  the  plaintiff's  action  was  brought*  They 
alleged  that  no  consideration  was  paid  for  them  to  Mrs.  Barrow,  or  to 
any  one  for  Iier  separate  benefit,  that  she  was  not  authorized  to  indorse 
them }  that  the  mortgage  does  not  comply  with  the  provisions  of  the 
law  of  1855,  autliorizing  maiTied  women  to  contract  debts  and  mort- 
gage their  x)ropei*ty,  and  that  the  moi-tgage  does  not  state  the  precise 
nature  and  situation  of  each  of  the  immovables  on  which  said  mort- 
gage is  granted. 

They  prayed  that  the  notes  might  be  canceled  and  annulled. 

The  jilain tiffs  filed  the  plea  of  prescription  of  one  year  to  this  inter- 
vention, it  having  been  filed  December  23,  1867,  but  this  plea  the 
court  properly  overruled.  The  plaintiff  sues  to  enforce  a  mortgage 
claimed  to  be  prior  to  that  of  interveners.  The  latter  claim  that  it  is 
no  mortgage,  by  reason  of  sundry  alleged  nullities,  and  they  further 
urge,  as  will  be  seen  hereafter,  that  it  can,  at  any  rate,  only  affect  a 
portion  of  the  lands  of  Mrs.  Barrow  which  the  bank  aims  to  make  sub- 
ject to  its  grasp.  The  action  of  the  interveners  seems  to  be  something 
more  than  the  action  of  nullity  mentioned  in  the  Civil  Code  in  articles 
1965  to  1989  inclusive. 

There  was  judgment  in  favor  of  plaintiffs  for  the  amount  of  one  of 
the  notes,  $33«*3^)  33,  witli  interest  as  claimed,  and  with  recognition  of 
mortgage  as  clninied  on  the  eight  tmcts  of  land  described  in  the 
petition,  and  in  favor  of  defendants  and  against  the  plaintiff  as  in  case 
of  nonsuit  as  to  the  other  notes,  and  the  claim  of  interveners  was 
dismissed. 

The  intervcBors  only  have  appealed. 

So  far  as  the  question  of  consideration  is  concerned  the  judgment  as 
to  amount  appears  to  be  fully  sustained. 

As  to  the  authorization  of  the  husband  for  the  indorsement  in  blank 
by  the  wife,  we  think  the  requirements  of  law  were  met  by  the  signa- 
ture of  the  husband  to  the  note  and  mortgage.  It  can  hardly  be  ne- 
cessary to  require  the  husband  after  autliorizing  the  execution  by  his 
wife  of  a  note  and  its  accessary  obligation  to  also  give  a  separate  au- 
thority for  her  indorsement  in  blank  which  in  no  manner  increases  her 
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liability^  but  only  carried  into  practical  effect  the  obligation  recog- 
nized and  secured  by  the  mortgage. 

As  to  the  law  of  1855,  invoked  by  intervenors,  it  will  be  observed 
that  its  object  is  explained  in  its  title,  which  declares  it  to  be  ''an  act 
to  enable  married  women  to  contract  debts  and  bind  their  paraphernal 
or  dotal  property."    Act  of  1855,  page  254. 

Its  effect  is  to  dispense  the  creditor,  by  an  observance  of  its  form- 
alities from  the  obligation  which  would  otherwise  exist,  and  exists  in 
this  case,  to  prove  that  the  money  advanced  by  him  was  actually  ap- 
plied for  the  benefit  of  the  wife.    See  §  3. 

But  it  does  not  seem  to  invalidate  an  obligation  contracted,  as  in 
this  case,  by  a  married  woman,  separated  in  property,  and  authorized 
by  her  husband,  where  the  creditor  proves  that  the  money  advanced 
was  actually  received  by  the  debtor  for  the  advantage  of  her  separate 
property. 

The  last  point  made  by  the  interveners  is  that  the  description  of  the 
property  mortgaged  is  insufficient.  We  do  not  think  the  point  tenable. 
The  description  is  inartificial,  but  it  can  hardly  be  said  to  be  insuf- 
ficient. In  the  first  place  it  declares  the  object  mortgaged  to  be  ^'her 
entire  landed  interest  in  the  parish  of  West  Feliciana ;"  in  the  second 
place  it  is  stated  to  comprise  three  thousand  eight  hundred  acres  more 
or  less;  in  the  third  place  it  is  stated  to  be  on  and  adjacent  to  the 
Mississippi  river;  and  finally  it  refers  to  certain  titles  of  the  mort- 
gager to  be  found  in  the  office  of  the  recorder,  and  to  which  we  will 
again  allude. 

In  Ells  V.  Sims,  3  Ann.  353,  the  property  waB  described  as  follows : 
'*my  land  situate  on  the  Mississippi  river  in  said  parish  of  Concordia, 
bounded  by  lands  of  E.  P.  King,  above  and  below,  and  back  by  lands 
of  the  United  States,"  and  this  was  held  sufficient  in  the  following 
language : 

'^  A  distinction  may  be  fairly  made  between  urban  and  rural  estates, 
and  greater  minuteness  and  accuracy  of  detail  might  properly  be  re- 
quired in  the  former  than  in  the  latter  case.  The  question  is  whether 
any  one  contracting  with  Sims,  or  in  any  wise  trusting  him,  or  in- 
terested as  a  creditor,  would  have  been  misled  or  kept  in  the  dark  by 
the  omission  to  state  the  township,  range,  section,  and  the  quanUty  of 
(lores  in  Sims'  tract.  We  think  not,  and  are  of  opinion  that  in  this 
case  there  has  been  a  fair  compliance  with  the  requisition  of  law  that 
the  mortgage  and  its  registry  shall  state  precisely  the  nature  and  situ- 
ation of  the  property." 

In  Baker  v.  Bank  of  Louisiana,  2  Ann.  371,  the  court  reiterated  the 
reason  of  the  rule,  and  held  the  following  description  sufficient : 

'*A  certain  tract,  or  a  parcel  of  ground,  with  the  improvements 
thereon,  situate,  lying  and  being  in  said  parish,  on  the  Bayou  Tunica, 
being  the  land  and  plantation  purchased  by  the  said  Samuel  Wimbesh, 
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at  the  probate  sale  of  Samuel  Davis,  deceased,  containiDg  flye  hundred 
and  eight  acres.'' 

In  the  case  at  bar  the  dcccription,  poor  as  it  is,  is  in  one  respect 
better  tlian  the  one  lastly  quoted,  for  it  declares  tlie  property  to  be  all 
the  mortgager  has  in  the  parish,  and  if  we  apply  the  test  of  notice,  it 
will  appear  simply  impossible  tliat  the  ititervenors  could  have  been 
misled  or  prejudiced  by  what  tliey  allege  to  be  an  insufficiency  of  de- 
scription. The  debt  due  tliem  was  contracted  in  1861 .  The  plaintiff's 
mortgage  was  executed  in  1865.  The  iutervcnors'  judicial  mortgage 
resulted  from  a  confession  of  judgment  in  18CG. 

It  is  however  urged  by  intervenors  that  if  this  description  be  held 
sufficient  the  extent  of  the  property  is  limited  by  the  phrade  '^  as  per 
acts  of  sale  to  be  found  in  my  office  in  tlie  t-own  of  St.  FrancisviUe," 
and  can  embrace  only  sucli  lands  as  were  included  in  the  four  acts  of 
sale  there  recorded,  and.  that  four  patents  embracing  twelve  hundred 
and  sixty -nine  and  sixty-six  one  hundredths  acres  of  the  land  in  con- 
troversy were  not  recorded  until  June  30,  18G6,  after  the  judicial 
mortgage  had  attaclied.    We  think  this  position  untenable. 

The  mortgager  hypothecated  her  entire  landed  interest  in  the  parish, 
and  at  that  time  she  owned  the  lands  embraced  in  tlie  four  patents. 
She  described  it  as  embracing  about  tlirce  thousand  eight  hundred 
acres,  and  tlie  amount  of  the  eight  tracts  corresponds  with  that  por- 
tion of  the  description.  We  i*egard  the  reference,  "as  per  acts  of 
sale'*  etc.,  not  as  limiting  the  previous  portion  of  the  description  but 
as  merely  explaining  it  pro  tanto. 

It  is  therefore  ordered  that  the  judgment  appe2iled  from  be  affirmed 
with  costs. 


No.  2123.— A.  MiLTENDEROER  V,  N.  K.  Knox  et  al.,  II.  M.  Favrot,   ("STlw 

Attorney  for  Absent  Heirs,  Intervener.  \j0_ba7 

The  opening  of  a  stioceaslon  and  the  appolntmont  of  an  administrator  In  a  pariah  where 
the  deoeaaed  nerer  has  reaided,  nor  owna  property  therein  at  the  time  of  the  death, 
are  abaolute  naUitiea  ;  and  anj  and  aU  proceedlnga  had,  and  all  jadgmonts  rendered 
againat  the  auccef>aIon  are  Toid.    C.  C.  929;  8  An.  26L 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  East  Baton  Rouge. 
.UL  Poaexj^  J.  CooUtf  &  FhilUpa  and  Barrow  S  Fope^  for  plaintiff 
and  appellant.  //.  M,  Favrot,  for  absent  heirs,  appellant.  Hcrron, 
Fuqua  dc  Callelian,  for  defendants  and  appellees. 

Howell,  J.  On  the  seventh  July,  1866,  the  defendant,  Knox, 
obtained  a  judgment  in  the  parish  of  East  Baton  Kouge  on  a  note 
made  by  Chai-les  Pipes  on  seventh  June,  1856,  due  first  January,  1861, 
against  Henry  Jones,  as  administrator  of  the  successions  of  Charles 
and  Winnifred  Pipes,  deceased,  recognizing  a  mortgage  to  secure  the 
0ai&9  ai^d  ordering  the  mortgaged  property  situated  in  the  parish  of 
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West  Baton  Rouge  to  "be  ftold  to  satisfy  the  debt  In  September,  1867, 
he  caused  a  fi.  fa,  to  issue  on  said  judgdment  and  the  property  to  be 
seized^  whereupon  the  plaintiff,  A.  Miltenberger,  as  holder  of  two 
notes  executed  on  second  February,  16G0,  due  at  thirteen  and  fourteen 
months  for  $10,000  each,  by  the  said  Winnifred  Pipes  and  her  son, 
S|tephen  Pipes,  and  secured  by  mortgage  on  the  same  property,  insti- 
tuted this  suit  to  enjoin  the  sale  and  prayed  to  annul  the  judgment  iu 
favor  of  Knox  and  the  appointment  of  Henry  Jones  as  administrator 
of  the  successions  of  Charles  and  Winnifred  Pipes  on  the  grounds, 
among  many  others : 

Firit — That  the  succession  of  Charles  Pipes  had  been  accepted  and 
settled  by  the  heirs  years  before  it  was  opened  by  the  said  Jones  in  the 
parish  of  East  Baton  Rouge. 

Second — That  at  the  time  of  her  death,  Mrs.  Winnifred  Pipes  neither 
resided,  died  nor  owned  property  in  the  parish  of  JEast  Baton  Rouge, 
where  her  succession  was  opened,  but  had  her  domicile  and  owned 
property  in  the  parish  of  West  Baton  Rouge,  and  died  in  the  parish  of 
East  Feliciana.  Her  succession  should  have  been  opened  either  in  the 
one  or  the  other  of  these  parishes. 

The  defendants,  Knox  and  Jones,  filed  answers  to  the  petitions  of 
the  plaintiff.  H.  M.  'Favrot,  as  attorney  for  the  absent  heirs  of 
Charles  Pipes,  Winnifred  Pipes  and  Stephen  Pipes  intervened,  adopt- 
ing the  allegations  and  prayer  of  the  plaintiff  as  against  the  defend- 
ants, Knox  &nd  Jones,  and  setting  up  a  defense  to  the  demand  of 
plaintiff. 

As  to  the  first  of  the  above  grounds,  iC  is  shown  that  Charles  Pipes 
died  in  East  Baton  Rouge  in  1858  and  his  succession  was  accepted 
purely  and  simply  by  his  heirs,  and  all  his  property  in  said  parish  was 
sold  in  1859  to  one  A.  E.  Brady,  and  that  situated  in  West  Baton 
Rouge  to  Stephen  Pipes.  There  was  thei'efore  no  succession  to  open, 
and  the  rights  of  any  creditors  of  said  Charles  Pipes  were  against  his 
heirs  or  the  mortgaged  property  in  the  hands  of  the  possessor.  C.  C. 
1370, 1409 }  19  A.  60.     ^ 

The  recorder  of  the  parish,  appointed  in  June,  1866,  to  make  an 
inventory  of  the  property  in  East  Baton  Rouge,  returned  that  no 
property  was  found  in  said  parish  belonging  to  the  succession  of 
Charles  Pipes,  and  the  return  of  the  recorder  of  the  parish  of  West 
Baton  Rouge,  appointed  at  the  same  time,  contains  only  property  that 
had  been  accepted  and  sold,  long  before,  by  the  heirs  of  Charles  Pi]>es. 

As  to  the  succession  of  Mrs.  Winnifred  Pipes,  widow  of  said  Charles 
Pipes,  it  is  shown  that  she  resided  after  the  death  of  her  husband 
witli  Stephen  Pipes,  in  West  Baton  Rouge,  until  1863,  when  she 
removed  to  East  Feliciana,  where  she  died  in  1863,  and  she  is  not 
shown  to  have  had  any  property  in  East  Baton  Rouge. 

The  appointment  therefore  of  Jones  as  administrator  of  both 
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snccessions  in  said  pariah  of  East  Baton  Rouge,  waa  a  nnHity,  (C. 
C.  929 ;  3  A.  261 )  and  there  ivaf  no  one  in  conrt  against  whom  Kaoix 
could  obtain  a  judgment  in  the  suit  instituted  by  him.  AH  the  pro- 
ceedings had  in  the  attempt  to  open  the  said  successions  and  recoTer 
judgment  against  them,  having  no  legal  foundation,  were  and  ipe 
absolute  nullities,  and  any  creditor  or  party  interested  may  oppoM 
any  process  of  court  resulting  from  them  which  may  affoet  tlieir 
interests. 

We  need  not  inquire  into  tlie  right  of  the  plaintiff  and  the  aMomey 
of  absent  lielrs  to  set  up  any  other  grounds  which  appear  in  ilM 
record.  If  Knox  has  no  judgment,  he  is  not  entitled  to  an  ezeoatioD, 
or  to  proceed,  as  he  is  attempting,  against  the  property  in  queatkm. 
Both  he  and  tlie  plaintiff  must  be  left  to  pursue  the  legal  course  tb 
collect  or  enforce  any  claims  they  may  have  against  the  deceased 
debtors. 

It  is  thert'fore  ordered  that  the  judgment  appealed  from  be  oevorsed, 
and  that  the  npi^ointment  of  Henry  Jones  as  admtnistratar  of  the 
successions  of  Cljarles  Pipes,  deceased,  and  WinnfHed  Pipes, 
deceased,  by  the  District  Court  in  the  parish  of  East  Baton  Bouge, 
and  all  the  proceedings  in  said  two  successions,  be  declwed  null  and 
void;  that  the  judgment  in  the  suit  of  N.  K.  Knox  v,  H.  Jones^ 
administrator,  No.  910  on  the  docket  of  said  court,  and  all  the  proeeed- 
ings  thereunder  bo  declared  null  and  the  seizure  set  aeide.  Tke 
defendant,  Knox,  to  pay  costs  of  this  suit  in  both  courts. 


Ko.  1641. — Statb  of  Louisiana  ex  rel.  E.  Dubrive  t;.  Recobdkr  or 

Mortgages. 

TiM  xigtai  to  hare  a  moct^agv  Mnoeled  oui  mot  bo  tooted  boforo  tho  eoutti  qiiIhi  oil  ttuwo 

hftYlng  oa  InterMt  bo  mftdo  portieo. 
Tbo  oolo  of  tbe  property  of  »  bonkrupt  by  the  oMlgnee  does  nnt  oporoto  •  roleipo  of  iho  smk^ 

gmgeo  ond  attach  them  to  the  proceeds. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.    Leanfnont,  J. 
£.  Bermudez,  for  plaintiff  and  appellee,  Eomor  d  Benedietj  tbt 
Recorder,  appellant. 

Howell,  J.  Edward  Diirrive,  alleging  that  he  has  been  discharged 
under  the  bamkrupt  act  of  second  March,  1867,  by  the  United  States 
District  Court,  District  of  Louisiana,  from  all  debts  and  claims,  which 
by  said  act  are  made  provable  against  his  estate,  aud  which  existed  <m 
the  twentieth  July,  1867,  prayed  for  a  mandamus  directing  the  Re- 
corder of  Mortgages  for  the  city  and  parish  of  Orleans  to  erase  the 
inscriptions  of  two  judgments  rendered  against  the  relator,  one  on  tbe 
fourth  of  April,  1863,  in  favor  of  N.  Lecann,  James  Platsant  sobio- 
gated,  and  the  other  pn  the  fifth  of  May,  1863,  in  £svof  of  LeMi  & 
51 
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state  of  LoalBl»n«  ex  rel.  E.  I>nrriTe  r.  Beoorder  of  Mortgages. 

Andr^,  and  duly  recorded,  both  the  said  creditors  having  been  made 
XMirtieg  to  the  proceedings  in  bankruptcy. 

The  Recorder  of  Mortgages  filed  several  exceptions,  of  which  wo 
will  notice  the  following,  although  we  can  see  no  interest  whicli  the 
relator  has  in  the  matter,  because  the  proper  parties  in  interest  hav^ 
not  been  made  parties  to  these  proceedings. 

It  is  well  settled  that  tlie  right  to  have  a  mortgage  canceled  can  not 
be  tested,  unless  those  liaving  a  real  or  pretended  interest  be  made 
parties.    5  L.  329;  6  R.  299;  8  R.  97;  11  R.  177;  2  A.  114.    But  in  the 
case  of  Erwin  v.  Bank  of  Kentucky,  5  A.  p.  4,  it  was  held  that  when  the 
evidence  shows  that  the  debt  secured  by  the  mortgage  has  been  paid, 
the  original  mortgagee  has  no  interest  and  need  not  be  made  a  party  to 
the  proceeding  for  the  erasure  of  the  mortgage.    In  this  case,  however, 
the  record  does  not  show  that  the  judgments  in  question  have  been 
paid;  and  by  the  bankrupt  act  there  are  certain  debts  from  which  and 
certain  contingencies  in  which  the  bankrupt  shall  not  be  discharged, 
(sections  29  and  33);  and  under  section  fourteen  of  said  act  ^Hhe  as- 
signee shall  have  authority,  under  the  order  and  direction  of  the  court, 
to  redeem  or  discharge  any  mortgage  or  conditional  contitict  or  pledge 
or  deposit,  or  lien  upon  any  property,  real  or  personal,  whenever  pay- 
able, and  to  tender  due  performance  of  the  condition  thereof  or  to  sell 
the  same,  tubjeci  to  such  marigage^  lien  or  other  incumbrances.^    There 
is  ho  allegation  in  plaintiff's  petition  that  these  judgments  have  been 
paid,  and  it  may  be  tliat  the  property  has  been  sold  subject  to  the 
judicial  mortgages.    The  bankrupt  act  does  not  provide  tliat  the  sale 
of  the  property  sliall  operate  a  release  of  the  mortgages  and  attach 
them  to  the  proceeds.    On  the  contrary,  it  seems  from  the  above  clause 
that  tiie  aHiiigneo  has  authority  under  the  direction  of  the  court  only 
to  redeem  or  dincliarge  the  mortgage,  or  sell  the  property  subject  to 
the  same.    Section  fifteen  confirms  this  view,  as. it  directs  that  '^he 
shall  sell  all  such  uninctanbered  estate,  real  or  personal,  whicli  comes 
into  his  hands,  on  such  terms  as  he  thinks  most  for  the  interest  of  the 
creditors.^'    It  is  manifest  that  the  exception  was  well  taken. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed; 
that  the  exception  of  the  defendant  be  maintained,  and  the  proceed* 
ings  herein  be  dismissed  at  the  costs  of  relator  in  both  courts. 


( 

No.  1525. — PpwERS  &  Co.  V.  Sixty  Tons  op  Marble. 

Wbere  ft  carrier  of  fireight  for  hire  atoret  the  property  or  goodt  in  a  wareboaae  at  the  port 
of  deatinatioii,  the  cbargea  of  the  irarehouae  keeper  for  storage  forms  a  privilege  on  the 
goods  superior  in'  rank  to  that  of  the  carrier  for  the  IVeight^ 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.    Leawnonf, 
J.    McCaif  d  Luzenlmrg,  for  plaintiffs  and  appellees.     Gnrky  dt 
Flower,  for  appellant.    U.  Huni^  curator  ad  hoc. 
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Wtlt,  J,  This  is  a  proceeding  in  rem  to  recover  the  amount  of 
storage  due  the  plaintiffs,  keepers  of  a  warehouse,  on  sixty  tons  of 
marble,  and  to  enforce  their  privilege  thereon* 

The  marble  was  shipped  from  Boston  in  December,  18G0,  by 
unknown  parties,  and  consigned  to  Cavanaugh  and  Cully,  at  this 
place,  who  refused  to  pay  the  freight  and  accept  the  consignment. 
Thereupon  iAie  same  was  hauled  by  the  plaintiffs  to  their  warehouse 
and  stored  at  the  request  of  the  captains  or  consignees  of  the  vessels 
which  transported  it. 

The  owners  appear  to  have  abandoned  the  property,  never  having 
offered  to  pay  the  freight  and  storage  and  to  take  possession  of  the 
same. 

On  ninth  February,  1867,  plaintiffs  sned  to  recover  the  amount  due 
them  and  to  enforce  their  privilege  and  pledge  on  the  marble  which 
still  remained  stored  in  their  warehouse,  the  court  appointing  a 
curator  (id  hoe  to  represent  the  absent  owners. 

George  W.  Hynson  &  Co.  as  ship  agents  and  consignees  intervened 
and  claimed  the  amount  due  for  freight,  primage  and  average  on  said 
marble,  with  a  privilege,  as  they  allege,  superior  to  that  of  plaintiffs. 

On  the  trial  the  court  rendered  judgment  in  favor  of  plaintiffs  for 
the  amount  claimed  by  them,  to  be  paid  by  privilege  and  preference 
out  of  the  proceeds  of  the  sale  of  the  marble,  jind  in  favor  of  the 
interveners  for  the  amount  claimed  by  them  without  privilege. 

The  interveners  have  appealed. 

The  claims  of  these  creditors  are  fully  established.  The  owners  of 
the  marble  owe  the  full  amount  of  freight  due  the  interveners,  and 
they  also  owe  the  full  amount  claimed  by  plaintiffs  for  storage.'  '  ' 

The  only  question  to  determine  is,  which  one  of  these  creditors  has 
the  superior  privilege  on  the  marble  or  its  proceeds  f 

The  interveners  contend  that  under  article  3213  Civil  Code  they 
have  a  privilege  on  the  goods  for  the  freight,  the  same  not  having 
been  delivered  to  the  consignees,  nor  passed  into  third  hands.  That 
having  stored  it,  the  marble,  in  effect,  remained  in  their  hands. 

They  contend  the  court  erred  in  allowing  the  plaintiffs  a  privilege ; 
that  a  privilege  for  storage  is  no  where  allowed  by  our  laws. 

Plaintiffs'  claim  is  for  the  preservation  of  the  thing.  Under  articles 
3191,  3192  and  3193  of  the  Civil  Code  a  party  is  entitled  to  recover  the 
expenses  incurred  for  the  preservation  of  the  property  which  he  has 
in  his  possession,  '*  whether  in  deposit,  loan  or  otherwise  ;*'  and  he  has 
a  right  of  pledge  by  which  he  may,  until  reimbursed,  retain  the 
property. 

■  The  evidence  in  this  case  establishes  that  the  charges  of  plaintiffs 
are  reasonable  for  taking  care  of  and  preserving  the  property  which 
had  been  placed  in  their  hands  for  storage. 

In  Hyams  «.  Smith,  6  A.  362,  it  was  held  by  this  court  that  the 
necessary  expenses  for  boarding  and  attendance  upon  slaves  seized  in 
a  suit  and  held  pending  the  litigation,  constitute  a  privilege  claim  or 
the  slaves.  ^ 
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In  AfidrewB  v.  Orandell,  sheriff  et  al.,  16  A.  208,  the  bill  of  a  liveiy 
iteUe  ke^^er  was  held  to  be  a  privilege  claim  on  the  proceeds  of  the 
■ale  of  horses  by  the  sheriff. 

The  privilege  in  these  ^  cases  is  based  upon  the  principle  that  the 
dargea  were  necessary  expenses  for  the  preservation  of  the  thing. 

In  onr  opinion  the  conrt  did  not  err  in  giving  plaintiffs  preference 
to  be  paid  out  of  the  proceeds  of  the  thing  preserved  by  them.  The 
interveners  had  the  first  privilege  on  the  marble  for  the  freight  had 
they  seen  fit  to  keep  it  in  their  own  custody  till  they  were  paid.  But 
aftor  permitting  it  to  remain  in  storage  with  the  plaintiffs  for  so  many 
yeara  where  they  placed  it,  they  cannot  complain  if  their  privilege 
must  yield  to  the  superior  rights  of  those  who  have  preserved  the 
tiling  for  so  long  a  period. 

We  think  the  court  erred  in  not  recognizing  the  privilege  of  the 
interveners  on  the  property  in  contest,  but  that  their  privilege  is 
inferior  to  that  of  plaintiffs.    C.  C.  3229. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  allowing  the  intervenors  a  privilege  next  in  rank  to  the  plaintiflb 
to  be  paid  out  of  the  proceeds  of  the  sale  of  the  marble,  and  as  thus 
amended  that  the  judgment  be  affirmed. 

It  is  ordered  that  plaintiffs  pay  costs  of  this  appeal. 


No.  1635. — ^Martix  Jones  v.  Jacob  Worlbt,  et  als. 

PhilBflff  baS  ]Ma«d  tli«  btf  en  ttie  tt^ftmboat  T.  D.  EliM  for  om  yoM*.  from  IIm  actnl  of  IkA 
fyvmor;  beforo  ih«  ezplnuUon  of  tbe  Iomo  the  boat  wm  ptirchued  bj  tbe  Captain  (Worlty). 
who  forcibly  ejected  the  lessee  from  the  bar  and  put  him  off  the  boat  He  bringa  aoit 
afalnst  the  former  owner,  the  former  masterp  and  Uie  preaent  owner  and  maater,  to  ro- 
e9T«r  the  damages  be  bad  sustained,  alleging  a  conspiracy  between  these  parttea  to  gain 
poaaoasion  of  the  bar.  The  bat  owner  of  the  boat  pleaded  the  exception  of  domicile, 
srhich  waa  auatained  by  the  court  below,  and  the  suit  dlamisaed  aa  to  Mtn.  Held— that» 
the  warranty  by  the  yendor  only  extended  to  eviction,  and  could  not  be  extended  by  the 
eonrt  ao  aa  to  cover  a  eaae  of  aaaault  and  battery;  that  a  oon^iracy  not  being  aalabUahad 
by  tha  oridanoe,  and  the  laat  vendor  and  preaent  owner  of  the  boat  not  being  befora  the 
ooart  in  thia  auit^  plaintiff  'a  demand  for  damagea  In  thla  auit  moat  falL 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  TMard,  J. 
Campbell,  Spofford  d;  Campbell,  and  Collem  d  Wooldridge,  for 
plaintiff;  and  appellant  Emerson  dt  Groxe,  Bandolph,  Singleton  d  Hardee^ 
and  Jllarr  ^  Foute,  for  defendants  and  appellees. 

Howe,  J.  On  the  twenty-sixth  of  August,  1865,  Mrs.  Mary  G. 
Knorr  purchased  tlie  steamboat  T.  D.  Hiue,  and  A.  J.  Parmele  was 
appointed  master.  On  the  twenty-eighth  of  October,  1865,  Mrs.  Knorl*, 
by  notarial  act  constituted  J.  R.  Shannon  her  agent  with  full  powers. 
On  the  twenty-eightli  of  October,  1865,  while  the  boat  lay  in  her  home 
poit  undergoing  repairs,  Paimele  claiming  still  to  be  the  master,  made 
a  lease  of  the  bar  room  of  the  boat  to  William  Onion  for  twelve 
months,  running  time,  at  one  hundred  dollars  per  month.  Onion 
transferred  his  riglits  to  other  parties  who  in  turn  assigned  the  lease 
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to  tlie  plfUDtiJf.  On  the  foiuieenth  of  N^v^mber,  1865,  tlie  repairs 
being  completed,  Jacob  Worley  wha  made  master  of  the  boat.  On  the 
eil^hth  of  January,  1866,  tbie  T.  D.  Hinexvommenced  a  trip  to  Jefferson, 
Texas,  and  the  }»laintiff  went  on  her  in  charge  of  the  bar.  Upon  the 
return  <^  the  vessel  and  on  the  twenty-fifth  of  January,  1866,  she  was 
sold  to  Jacob  Worley,  and  on  the  samjo  day  started  on  her  second  trip. 
When  she  had  proceeded  a  short  diitance  np  the  river  the  captain  and 
owner,  Worley,  forcibly  retaoved  the  plaintiff  firom  the  bar  room  and 
put  him  ashore. 

The  suit  is  brought  against  Mrs.  Knorr,  Worley,  Shannon  and  Par- 
mcle.  charging  them  with  a  conspiracy  *'to  take  said  bar  from  pe- 
titioner and  to  expel  him  fjrom  said  steamer,^'  and  damages  are  claimed 
composed  of  various  items. 

Worley  pleaded  to  the  jurisdiction  of  the  court  on  the  ground  tibat 
his  domicile  was  in  the  parish  of  Jefferson,  and  his  exception  was 
maintained,  lie  is  not  before  us.  The  cose  having  beep  tried  on  the 
merits  judgment  was  rendered  in  favor  of  the  remaining  defendants, 
and  the  plaintiff  has  appealed. 

We  do  not  think  that  the  master  of  a  vessel  in  the  home  port,  the 
owner  being  present,  has  ogaj  antihoritj  in  law  to  make  a  lease  of  the 
kind  described,  nor  does  ^be  evidence  establish  a  custom  in  this  re- 
spect, so  unifoim,  notorious  and  reasonable  as  in  itself  to  validate  this 
lease.  But  it  seems  that  at  the  time  the  lease  was  made  Parmele  had 
not  been  removed  by  any  oveirt  act  or  deelaratlon  of  the  owner  from 
his  position  as  master,  and  would  probably  be  deemed  to  continue  to 
hold  that  cliaracter.    3  Sumner,  145. 

He  states  that  at  the  time  the  lease  was  executed  he  made  Kr.  Shan* 
non  and  Mrs.  Knorr  aware  of  the  lease  and  Htkey  made  no  objection  to 
it;  and  agaiii^  he  adds  that  he  informed  captain  Worley  that  he  had 
leased  the  bar  and  ''had  raised  some  mon«?y  by  it  and  used  the  same 
to  have  the  boat  repaired,"  by  which  he  perhaps  meant  that  he  had  in 
reality  raised  money  in  this  way  and  thus  used  it.  Though  there  is 
some  conflict  of  testimony  on  the  point,  we  are  satisfied  tiiat  the  lease 
was  ratified  by  the  owner  about  the  time  of  its  date. 

But  it  by  no  means  follows  that  l^ie  defendants  now  before  us  are 
liable  in  damages  for  tlie  tortious  acts  of  Worley.  We  find  no  suf- 
ficient evidence  of  the  conspiracy  alleged  by  plaintiff.  Parmele  had 
nothing  to  do  with  it,  nor  had  Mrs.  Knorr.  Indeed  the  brief  for  plain- 
tiff seems  to  limit  the  alleged  conspiracy  to  Worley  and  Shannon.  But 
it  will  liardly  be  contended  that  Shannon  conspired  in  his  capacity  of 
agent;  and  there  is  no  reasonable  certainty  that  he  conspired  on  his 
own  account,  or  even  had  any  motive  so  to  do. 

It  is  urged  by  the  plaintiff  that  the  sale  of  the  boat  to  WcHrley  on 
the  twenty-fifth  of  January,  1866,  was  a  mere  simulation  in  further- 
ance of  the  conspiracy,  and  that  this  is  shown  by  Shannon's  statement 
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in  his  testimony  that  the  boat  was  leased  to  Worley,  but  it  appears 
that  this  leasing  took  place  in  November,  1865,  and  it  was  probably  a 
charter  party  of  some  kind  executed  some  time  before  the  sale.  In 
the  absence  of  this  conspiracy  it  is  difficult  to  see  how  the  plaintiff's 
claim  can  be  maintained  except  against  Worley.  It  is  not  necessary 
to  characterize  his  conduct  for  he  is  not  in  court,  but  whatever  may  be 
his  liability  under  the  facts  we  cannot  extend  the  warranty  of  Mrs. 
Knorr  as  lessor  so  as  to  cover  the  alleged  violence  of  her  vendee*  She 
warranted  against  eviction,  in  the  legal  sense  of  that  word,  and  not 
against  assault,  battery,  or  trespass  of  any  kind  on  the  part  of 
Worley. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  be  affirmed  with  costs. 

Rehearing  refased. 


No.   1062. — A.    DoLHOXDE,   Administrator  v.  Widow  and   Heirs  of 

William  Laurans,  deceased. 

The  items  in  the  Aoeomit  of  an  egent  are  not  prescribed  by  the  lapae  of  three  Team  from  their 
date.  Sach  claims  are  not  embraced  In  the  terms  *'open  aooonnts"  which  bj  the  statute  oi 
1862  are  prescribed  against  in  three  years;  ten  years  is  the  only  presctipUon  sgainst  sach  a 
demand.    17  An.  246. 

APPEAL  from  the  District  Court,  parish  of  JefPerson.    CcLsahatj  J. 
M.  Bkuihef  for  plaintiff  and  appellant,  Boseliue  d  FhUipet  for  de- 
fendants and  appellees. 

Howell,  J.  This  is  an  action  by  the  legal  representation  of  an 
agent  against  the  widow  and  heirs  of  a  principal,  on  an  account 
current,  running  from  August,  1859,  to  September,  1865,  to  which  the 
defense  is  a  general  denial  and  the  prescription  of  three  years. 

The  plea  of  prescription  was  sustained  as  to  a  x>ortion  of  the  account 
and  judgment  given  in  favor  of  plaintiff,  as  administrator,  against  the 
widow  and  heirs  of  Wm.  Laurans,  deceased,  for  the  balance,  from 
which  the  plaintiff  appealed. 

The  prescription  invoked  does  not  apply  to  any  portion  of  the  claim, 
as  the  agency  continued  until  the  death  of  Maxent  in  June,  1865,  and 
this  suit  was  instituted  in  March,  1866.    See  17  A.  246. 

The  question  really  is  one  of  evidence,  the  plaintiff  contending  that 
the  vouchers  and  testimony  fully  support  the  whole  claim,  while  the 
defendants  invoke  the  statute  of  eighteenth  of  March,  1868,  as  exclud- 
ing the  application  of  acquiescence  in  the  account  rendered  to  the 
principal  just  prior  to  his  death. 

An  account  current  running  from  August,  1859,  to  thirteenth  of  Oc- 
tober, 1864,  and  showing  a  balance  of  $3593  57  of  the  agent  was,  on 
this  latter  date,  presented  to  the  principali  LaurauBy  who  was  then  too 
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ill  to  attend  to  business,  and  wlio  died  on  the  fourth  of  the  succeeding 
month  and  the  presumption  of  acquiescence  cannot  under  the  circum- 
stances arise.  It  is  shown  however,  that  Mrs.  Laurans  subsequent  to 
the  death  of  her  husband,  expressly  acknowledged  the  correctness  of 
the  account  rendered  on  the  thirteenth  of  October,  1864,  and  she  and 
the  other  two  defendants  permitted  flaxen t  to  continue  as  agent  to 
collect  the  rents  of  the  property  of  the  succession  as  before.  *  This  may 
not  bind  the  two  heirs  as  to  the  correctness  of  the  debit  side  of  the 
agent^s  account.  But  the  defendants  obtained  from  the  plaintiff,  the 
administrator,  the  Toucliers  that  were  in  his  possession,  and  on  the 
trial,  upon  an  order  of  court,  they  produced  '*all  the  tax  receipts,  and 
policies  of  insurance  delivered  to  them  by  the  plaintiff  and  the  ac- 
count current  of  thirteenth  October,  1864,  furnished  by  Maxent," 
wliich  with  the  account  sued  on,  receipted  bills  for  repairs  to  the  prop- 
erty and  extracts  of  receipt  book  signed  by  the  deceased  and  the  de- 
fendants, were  received  in  evidence  without  objection.  These  docu- 
ments with  the  oral  testimon}-,  under  the  circumstances,  must  be  held 
to  make  out  the  case  against  the  heirs  ns  well  as  the  widow  in 
community. 

The  main  qucotions  presented  in  the  briefs  are  the  plea  of  prescrip- 
tion and  the  operation  or  application  of  the  act  of  1858,  forbidding 
parol  proof  of  the  acknowledgment  of  a  dead  person  to  take  a  debt 
out  of  prescription,  neither  of  which  as  we  have  seen  is  sustained  on 
behalf  of  the  defendants,  as  the  prescription  of  three  years  does  not 
apply  to  actions  of  this  kind. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  A.  Dolhondc,  administrator  of  L.  F.  Maxent,  deceased,  re- 
cover of  Mary  Helen  Elizabeth  Duplessis,  widow  of  Wm.  Laurans, 
deceased,  and  Pierre  Evaristc  Laurans  and  Julia  Emma  Laurens  his 
heirs,  the  sum  of  §2936  OS  with  legal  interest  from  judicial  denmnd, 
in  the  proportion  of  one-half  from  the  said  widow,  and  tlie  other  half 
from  the  said  two  heirs  jointly.  The  defendants  to  pay  costs  in  both 
courts. 


No.  1957. — Eugene  Staes  r.  Abthur  Gastinel. 

In  liMrtainlng  the  meaning  of  a  statute  tl&e  rule  ia  woU  eetUed,  that  it  should  be  so  constmed, 
tf  potaible,  that  no  cbraae»  sentence,  or  word,  shall  be  superflnoos  or  insignificant  1  A.  162. 

The  statate  of  1856,  page  117, 1 1,  amending  the  act  of  186ft,  providing  for  the  trial  of  contested 
elections  In  the  parish  of  Orleans,  gires  to  anj  one  of,  and  to  aU  the  six  District  Courts 
then  in  existence.  Jurisdiction  over  aU  suits  for  the  contest  of  the  elections  of  all  officers 
elected  lior  and  in  the  parish  of  Orleans,  with  the  eight  of  appeal  to  the  Supreme  Court  as 
in  other  eases. 

The  office  of  Beoorder  of  the  Second  District  of  the  parish  of  Orleans  is  an  office  of  the  paridi, 
and  the  election  may  be  oonteeted  before  the  Sixth  District  Court  of  the  parish  of  Orleans. 
Acts  of  IBM,  page  117; 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans.    CooUy,  J. 
JB.  JPHXetd^  fpr  plaintiff  and  appellant,  E,  Bermudez^  for  defendant 
and  appellee, 


[21    407! 
117  1071 
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HoW£LT^  J.  This  i%  a  contested  election  case,  in  iirhieh  the  plaintiff 
has  api^ealcd  from  a  jadgment  sustaining  exceptions  to  his  petition. 
Both  parties  were  candidates  for  the  office  of  Recorder  of  the  Second 
District  of  New  Orleans  at  the  election  held  on  the  seventeenth  and 
eighteenth  of  April,  1868,  and  the  plaintiff  alleges  that  he  was  legally 
elected  to* said  office  and  that  the  migority  of  Totos  apparently  re- 
ceiTod  by  his  opponent  was  the  result  of  frauds  committed  to  his  pre- 
judice, which  he  details  at  length  in  his  original  and  supplemental 
petiticm8«  Several  grounds  of  exception  were  filed  at  different  times 
and  the  one  sustained  by  the  judge  a  quo  is  in  the  following  words,  to- 
wH:  ''That  there  is  no  law  giving  the  Sixth  District  Court  any  juris- 
diction over  a  contested  election  of  Recorder  of  the  Second  District  of 
New  Orleans." 

The  law  which  it  is  contended  authorizes  the  suit  reads  as  follows : 
*'That  the  forty-first  section  of  an  act  entitled  'an  act  relative  to 
elections/  approved  March  15, 1855,  be  amended  and  re-enacted  so  as 
to  read  as  follows :  that  when  any  person  shall  desire  to  contest  the 
election  of  any  officer  of,  for  or  in  the  parish  of  Orleans,  or  of  the  First 
Judicial  District  composed  of  said  parish,  or  any  district  in  said  parish, 
he  shall,  within  ten  days  after  the  dose  <^f  election,  give  written  notice 
theveof  to  the  appropriate  party,  wliich  notice  shall  especially  set  forth 
an  the,  grounds  of  contest,  and  shaH,  within  the  same  space  of  time, 
present  a  petition  to  the  judge  of  any  one  of  the  six  District  Courts  of 
New  Orleans.  The  judge  shall  pi!>oceed  without  delay  to  examine  the 
grounds  of  contestation,  and  may,  on  tiie  application  of  either  party, 
order  a  jury  to  try  the  issue,  from  whose  verdict  an  appeal  may  be 
had  to  the  Supreme  Court  as  in  ordinary  cases."    Acts  1856,  p.  117,  §  1. 

The  original  section  forty-one  of  the  act  of  1855  (session  acts,  page 
415),  provided  for  contesting  the  election  of  only  those  officers  in  the 
parish  of  Orleans,  to  wit :  the  sheriff,  coroner  and  clerk,  confined  the 
trial  thereof  to  th6  First  District  Court  of  New  Orleans,  and  made  the 
decision  in  the  lower  court  final.  As  amended  it  provides  for  contest- 
ing the  election  of  any  officer  of,  for  or  in  the  parish  of  Orleans,  gave 
jurisdiction  thereof  to  all  the  District  Courts  in  New  Orleans  and  con- 
firmed the  right  of  appeal.  From  the  language  of  the  section  it  was 
evidently  the  intention  to  enlarge  the  right  and  opportunity  of  con- 
testation, and  make  it  general  in  the  parish  of  Orleans,  embracing  any 
and  all  officers  elected  by  the  people  in  said  parish. 

It  is  evident  as  a  matter  of  fiict  that  the  defendant  is  an  officer  in 
the  parish  of  Orleans.  Those  who  voted  for  him  were  voters  in  the 
pariidi  of  Orleans  and  the  district  for  which  he  was  to  be  elected  is 
geographically  in  the  parish  of  Orleans.  We  know  that  a  State  tax 
collector  is  elected  for  precisely  the  same  district  and  by  the  very  same 
voters.  In  the  nature  of  things  there  is  no  good  reason  why  the  law 
in  question  should  refer  to  the  one  and  not^to  the  other.  But  besidea 
this,  there  is  a  well  settled  rule  of  interpretation  which 
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this  amended  section  embrace  the  defendant,  to  wit :  A  statute  aUoqlt 
be  so  construed,  if  possible,  that;  no  clause,  sentence  or  word  shall  be 
superfluous  or  insiguiflcant.     1  A.  162;  2  N.  S.  32;  4  N.  S.  322;  1  R.  238. 

The  law  maker  had  some  object  in  using  the  word  in,  as  well  as  the 
words  of  and  for.  If  he  intended  only  to  include  the  officers  of  or  for 
(/<«  parUh,  he  would  not  have  used  the  word  in  also.  Snch  a  construc- 
tion would  make  the  word  in  superfluous  and  uumeauing.  Every 
officer  of  or  for  the  parish  is  an  officer  in  the  parish,  but  every  officer 
in  the  parish  is  not  necessarily  an  officer  of  or  for  the  parish  9A  a  dis- 
tinct division  of  the  State. 

The  other  grounds  of  exception  have  no  fotce.  If  tlie  allegations  pf 
the  petition  are  true,  there  is  a  cause  of  action.  The  election  was  held 
by  virtue  of  the  one  hundred  and  fifty -fourth  Article  of  the  Constitu- 
tution,  being  a  part  of  the  ordinance  by  wliich  the  civil  government  of 
this  State  was  established.  The  defendant  having  been  a  candi4alf 
at  said  election  cannot  be  heard  to  question  its  legality.    13  A.  301. 

The  military  commander  did  not  assume  to  dieci4e  opot^sto  of 
elections,  but  refeiTed  the  parties  expressly  to  the  courts. 

It  is  therefore  ordered  that  the  judgment  appealed  from  bo  reversed, 
that  the  exceptions  of  defendant  be  overruled,  and  the  cause  remanded 
to  be  proceeded  in  according  to  law;  appellee  to  pay  costs  of  appeal. 


On  Application  for  Rehearing. 

Howell,  J.  In  refusing  the  application  for  a  rehearing  in  this  case, 
we  deem  it  proper  to  say  tha>  from  inadvertence  the  motion  to  dismiss 
the  appeal  submittod  with  the  case  on  its  merits,  was  not  formally 
passed  on,  and  we  consider  it  totally  unnecessary  to  open  tlie  judg- 
ment in  order  to  dispose  of  it,  as  none  of  the  grounds  on  which  it  is 
based  have  any  foundation  in  law  or  fact. 

As  to  the  first  and  second  grounds  it  is  sufficient  to  say  that  the  ap- 
peal was  taken  on  motion,  and  the  certificate  of  the  clerk  is  in  due 
form,  and  hence  no  citation  nor  assignment  of  errors  is  neoessary;  the 
exceptions  on  which  the  judgment  appealed  from  was  tendered  pre- 
sent the  questions  on  which  the  opinion  of  this  court  was  souglit. 

The  third  and  fourth  grounds  are  not  well  taken  for  reasons  assigned 
on  the  motion  to  dismiss  in  the  case  of  Fish  v.  Collens.  not  yet 
reported. 

As  to  the  fifth  ground,  it  is  immaterial  whether  the  reasons  at  length 
given  by  the.  judge  for  his  decree  are  copied  in  one  p^  or  another  of 
the  record.  They  seem  to  have  been  the  reasons  for  a  judgment  i|i 
another  case,  and  the  entry  made  in  this  case  refarred  to  them  a^  the 
reasons  for  the  judgment  hereini  and  they  are  in  the  transcript. 

Bebearing  refused. 
62 
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No.  1519. — Pendery  &  Naylor  v.  The  Crescent  Mutual  Ixsurancjs 

Company  of  New  Orleans. 

A  paper  pmportinf  to  be  a  blU  of  lading*  not  signed  bj  the  captain  or  cleric  of  the  boat,  or  any 
any  one  authorized  to  sign  the.  same,  is  not  admiieible  in  evidence  in  a  suit  for  the 
reooTery  of  damaget  from  the  Insaranoe  company  where  loee  has  occurred  by  the  destruc- 
tion of  tiiie  steamer.  In  such  a  case  the  document  was  inadmissible  until  prored  by  com- 
petent testimony. 

The  eridenoe  of  the  captain  of  the  vessel  as  to  the  contents  of  a  manifest,  and  the  copy  of  the 
manifest  are  inadmissible  until  the  loss  of  the  original  manifest  is  shown  by  evidence. 

Testimony  taken  by  commission  in  another  State  of  the  Union  U  inadmissible  in  the  courts  of 
thft  State  unless  the  record  of  tbe  testimony  shows  the  authority  of  the  commissioner 
who  executed  the  commission. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.     Thmrd, 
J.     W»  W.  Handlin,  for  plaintiffs  and  appellees.    M,  if.  Cohen , 
for  defendants  and  appellants. 

Wylt,  J.  This  is  a  suit  to  recover  the  insurance  on  twenty  'bales 
of  cotton  which  the  plaintiffs  claim  were  covered  by  the  open  policy 
of  the  consignee,  Fred.  Dclbondio,  with  the  defendants. 

They  aver  Ihat  on  twenty-sixth  February,  1866,  they  shipped  said 
cotton  to  said  consignee  on  the  steamboat  Mary  Heinn,  which  was 
destroyed  with  all  its  cargo  and  papers  coming  down  Red  river  on  or 
about  twenty -eighth  February,  1866 ;  that  they  had  made  arrange- 
ments to  consign  their  cotton  to  said  Delbondio,  who  had  an  open 
|)olicy  with  the  Crescent  M  utual  Insurance  Company,  of  New  Orleans, 
to  cover  all  the  cotton  consigned  to  them ;  that  they  sent  with  the  bot^t 
»  letter  notifying  the  consignee  of  the  shipment,  which  was  destroyed 
with  the  boat,  and  afterwards  they  informed  him  thereof  by  telegram. 

The  defendants  pleaded  a  general  denial. 

Judgment  was  rendered  in  favor  of  plaintiffs,  and  the  defendants 
appealed. 

There  is  no  doubt  that  Fred.  Delbondio,  the  consignee,  had  an  open 
policy  with  the  defendants,  but  the  question  is,  was  the  cotton  shipped 
as  alljBged,  and  was  it  covered  bj'  the  policy  ? 

This  is  a  question  of  fact.  The  evidence  to  support  it  was  objected 
to  by  the  defendants — the  court  overruling  the  objections,  received  the 
evidence,  and  the  defendants  took  four  bills  of  exceptions. 

The  evidence,  if  admissible,  establishes  the  fact  and  justifies  the 
judgment ;  but  if  the  bills  of  exceptions  were  well  taken  the  proof 
does  not  sustain  the  judgment. 

Plaintiffs  offered  a  paper  purporting  to  be  a  bill  of  lading  without 
any  proof  of  the  signature  or  that  it  had  been  signed  by  the  captain, 
clerk,  or  any  one  authorized  to  sign  the  same ;  the  defendants  objected, 
the  objection  was  oveniilcd,  and  the  defendants  took  a  bill  of  excep- 
tions. 

The  instrument  being  an  act  under  private  signature,  and  not  signed 
by  the  defendants,  should  not  have  been  received  without  proof  of  the 
signature.    Tlie  bill  of  exceptions  was  well  taken.. 

The  testimony  of  James  Keniston,  captain  of  the  Mary  Heinn, 
was  objected  to  on  the  ground  that  his  depositions  purport  to  have 
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been  taken  before  a  notary  public  of  Hamilton  county,  Ohio,  under  a 
commission  addcessed  to  any  judge  or  justice  of  the  peace  or  Louisr 
iana  commissioner,  and  there  was  no  proof  of  his  official  capacity,  or 
that  he  was  authorized  to  take  tlie  testimony  under  the  commission. 
The  bill  of  exceptions  to  this  evidence  was,  in  our  opinioD,  also  well 
taken.  Barelll  i^:  Lytic,  et  al,  4  A*  557;  McMicken  %\  Stimrt,  10 
M.  571. 

A  bill  of  exceptions  was  also  taken  to  the  reception  of  the  evidence 
of  Captain  Surls,  offered  to  prove  the  contents  of  a  manifest,  and  to 
tlie  reception  of  the  copy  of  manifest  offered,  on  the  ground  that  the 
testimony  as  to  the  contents  and  the  copy  of  the  manifest  are  not  the 
best  evidence,  there  being  no  proof  of  the  loss  of  the  original.  We 
think  the  objection  a  good  one,  and  the  court  erred  in  receiving  this 
evidence. 

The  biU  of  exception  to  the  deposition  of  James  M.  Davidson  was 
also  well  taken,  there  being  no  proof  of  the  authoiity  of  the  notary  or 
of  the  person  pretending  to  be  notary,  in  Ohior,  to  take  the  evidence. 
5  N.  S.  460 ;  10  M.  571 :  Baine  v.  Willson,  18  L.  59 ;  4  A.  557. 

The  evidence  objected  to  was  improperly  received  by  the  court,  and 
without  it,  the  plaintiffs  have  failed  to  make  out  their  case. 

It  was  a  stipulated  condition  of  the  insurance  that  the  assured  should 
make  monthly  returns  of  all  cotton  insured.  It  appears  from  the 
return  of  the  consignee,  the  said  Delbondio,  on  sixth  April,  1866,  that 
the  twenty  bales  for  which  insurance  is  now  claimed,  was  not  insured j 
no  premium  has  been  paid  the  defendants  thereou. 

The  record  does  not,  in  our  opinion,  contain  sufficient  legal  evidence 
to  establish  the  facts  necessary  for  plaintiffs^  recovery. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  annulled,  and  and  it  is  now  ordered  that  thei*e  be  judgment  as  of 
nonsuit  and  that  plaintiffs  pay  costs  of  both  courts. 

Rehearing  refused. 


No.  1617. — ^MoRRis,  Tasker  &  Co.  v.  John  G.  Flgmino,  Agent. 

The  allegaUon  and  testimony  of  a  purchase  of  goods  of  aa  OTorcbarge  by  the  vendor  is  not 
entitled  to  much  weight  when  made  for  the  first  time  after  snit  Is  brought,  nor  is  the  testi- 
mony of  the  purchaser  admissible  to  show  that  othor  merchants  would  have  made  a  larger 
discount  than  that  allowed  by  the  seller. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.     Thdard, 
J.    Breaxix  &  Fenner,  for  plaintifiGs  and  appellees.    BandolpK  dc 
Singleton,  for  defendants  and  appellants. 

Howe,  J.  The  defendant  has  api>ealed  from  a  judgment  rendered 
against  him  for  goods  sold  and  delivered. 

The  only  question  in  the  case  seems  to  be  whether  the  discount  of 
thirty  per  cent,  allowed  by  the  bill  of  plaintiffs  was  sufficient.  The 
goods  were  sold  and  delivered  to  defendant  in  February  and  April, 
1866|  and  a  witness  for  plaintiffs  testifies  that  the  goods  were 
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tt  '^  in  l«#  ii  mte  as  they  vould  have  been  ftiTaighed  to  aay  odier 
Wjf%r  CiiMk  Hiat  iteiEkrket  at  that  time."  Hie  defendant  does  not  appear 
fo  bn.^  ikhkA  any  objection  to  the  prices  charged  nntil  suit  was 
bioiifi^fc  ag^nst  him,  many  months  after  he  had  received  the  g<H>dA 
lud  the  bills  had  been  rendered  to  him. 

U^der  snch  circumstances  we  do  not  think  that  his  allegations  of  an 
orereharge  and  his  own  testimony  that  the  discount  should  have  been 
iram  thirty-five  to  forty  per  cent,  are  entitled  to  much  weight.  Nor  did 
the  Court  eir  in  excluding  the  testimony  he  offered,  to  prove  that  other 
Bserehants  allowed  a  discount  at  the  rate  of  thirty-five  or  forty  per 

Mit. 

It  k  tiitoelbre  Ordered  tiiat  the  Judgment  appealed  from  be  affirmed 
with  costs. 


No.  1602.— H.  Maillard  v.  Max  Nihoul. 


In  ft  nl«  of  good!  in  Vvw  Tork  to  a  merchant  in  New  Orleans  bj  aamplas  presented  by  an 
g.—^  I^ttil  \t  itm  OrfiMuia,  to  be  deUvered  in  Keir  Orleans  in  qoalltjr  equal  to  the  Samples  pro- 

51  1743  sonted,  tiie  sale  Is  not  complete  uatU  the  goods  are  dollTered*  and  tbegr  are  at  tbft  ride  Of 

the  seller  until  deUyery  takes  place. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.   Leaumont,  J. 
FdUnD$  dk  Mtlh,  for  plaiutiif  and  appellant,  John  JOT.  New,  for  de* 
ftfiidant  and  appellee. 

Howell,  J.  Plaintiff  alleges  that  at  the  city  of  New  York,  on 
t#enty -Seventh  September,  18C6,  he  sold  a  bill  of  goods  amounting  to 
$721  82  to  the  defendant,  at  whose  request  they  were  shipped  to  New 
Ofl^&nH,  and  for  which  he  asks  judgment  with  seven  per  cent,  interest. 

The  defendant  answers  denying  that  he  purchased  said  goods,  and 
avorring  that  in  New  Orleans  samples  were  shown  him  by  an  agent  of 
plaintiff,  and  he  agreed  to  tnke  the  goods  if  tliey  corresponded  with 
said  samples,  it  being  no  sale  until  he  had  the  opportunity  of  examin- 
ing and  accepting  the  goods,  which  he  never  liad,  as  they  were  never 
delivered  in  New  Orleans.  The  testimony  of  plaintiff's  agent  is,  that 
'Mitle  in  New  Orleans,  in  July  and  August,  18G6,  he  took  an  order  from 
<Wendant  on  plaintiff  for  a  geueral  assortment  of  confectionery,  to  be 
shipped  by  steamer  from  New  York  and  paid  for  in  thirty  days  from 
date  d  the  invoice;  that  the  goods  were  shipped  on  twenty -eighth 
September,  1866,  on  the  Evening  Star  and  a  bill  of  lading  with  the 
invoice  forwarded  by  mail  to  the  defendant ;  that  at  the  time  of  taking 
the  order  he  left  a  copy  thereof  with  defendant,  which  contains  all  the 
conditions  on  which  it  was  given;  that  the  goods  were  sold  from 
samples,  but  there  was  no  agreement  that  they  should  correspond  with 
the  samples;  it  was  a  sale  if  they  were  equal  to  or  better  than  the 
siimp&es--and  those  )iki|>ped  were  superior.    Nothing  was  said  about 
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Another  witness  states  that  he  presented  the  bill  sued  on  to  defend- 
ant, who  said  '*  he  had  no  money  and  could  hot  pay  just  then.'* 

A  witness  for  defendant  sMM  tiMt  in  fieptetnber  Dr*Oetober,  1666, 
he  was  present  in  defendant's  store  when  {daintifPs  agent  exhibited 
Home  samplurt  and  defendant  purchased  the  goods  on  the  sMnples^ 
stipulating  that  titey  slmuld  nhiro  in  i^obd  order  and  be  exactly  simi- 
lar to  the  samples.  Nothing;  Was  fiaid  liboUt  insuring,  but  the  goods 
were  to  be  delivered  at  defendant's  hovse  according  to  the  ageatfs 
antlkortty. 

The  d^fbndant  testified  th&t  in  SepteihW  or  October,  1866,  the  agent 
came  into  his  store  and  asked  him  to  come  over  and  look  at  some 
samples.  He  Went  with  ito  ft^ent  to  the  dt.  Charl^  Hotel  where  he 
chose  from  the  samples  sliovrn  tike  goods  he  whnted,  which  the  agent 
promised  to  deliver  in  New  Orkdta  exactly  sittiilat  to  the  samples,  de- 
fendant reserving  the  right  td  tetutn  Hienl  if  they  Were  nob  bo.  The 
goods  were  never  received.  No  Due  else  Wad  present;  and  nothing  was 
said  about  insurance,  tie  (yrd^t^d  &1^ut  seven  hundred  and  twenty 
pounds  of  gobds. 

The  evidence  is  iu>mwtnit  coii&lcting,  biit  it  sterns  that  the  negotia- 
tion or  agreement  was  made  ih  NbW  OVleimd  instead  of  New  York,  as 
alleged  by  plaintiff,  that  the  goods  were  sold  from  damples  shown 
defendant,  xrere  to  be  shipped  fhym  NeW  York  to  him  in  New  Orleans, 
a  delay  for  payment  was  granted,  and  the  goods  were  never  delivered. 

Under  these  conditions  a&d  the  circumstances  of  the  case  the  goodil 
must  be  considered  at  thte  risk  of  tfa^  toellbt  until  the  purchaser  had  an 
opportunity  to  aseei'tain  if  they  Were  the  goods  ho  purchased,  other- 
wise there  is  no  object  in  purchasing  by  samples. 

It  is  fairly  inferred  from  the  tcfitimony  of  plaintiff's  agent  that  th6 
goods  were  sold  on  the  suspensive  tondiHon  implied  by  the  exhibition 
of  and  sale  by  samples  in  New  Orleans,  when  the  goods  were  at  the 
time  in  New  Yoi^  or  perhaps  not  mahttfiBctnred.  He  says  it  was  & 
sale  if  the  goods  were  equal  to  or  better  than  the  samples,  but  h'e  does 
not  say  tliat  tlie  determination  of  this  question  was  left  by  the  defend- 
ant to  Ills  sole  judgment. 

The  jtidge  a  'quo  did  not  err  in  t^riskg  jndl^ment  for  the  delbndttnl 

Judgment  vfllrmed* 
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No.  891.— Abat  &  Cusdman  v.  L.  G.  Atkinson. 

In  ft  wiitton  oontnot  of  nla  of  »  lot  of  one  hundred  belee  of  ootton  between  Aaad  B  the  IoIf 

lowing  stlpulAtione  appear : 
Firtt—A  declares  that  he  aellB  to  B 100  bales  of  his  cotton  crop  then  on  his  plantation. 
jSeeond— The  ootton  was  to  be  deUvered  at  Bandleson's  Landing  or  at  some  other  eonvenisoi 

point  on  the  river.    Suit  Is  bronght  bj  B  to  enforce  the  perfotinanoe  of  the  oontract.  and 

a  writ  of  sequestration  issned,  and  a  few  bales  of  ootton  on  the  plantation  In  the  seed  was 

sequestered  by  the  sheriff;  a>l./a.  was  issned  on  a  Judgment  in  IkTor  of  the  wife  against  A. 

and  the  same  ootton  was  seised  by  the  sheriA 
Held^That  as  B  had  no  privilege  on  the  ootton,  and  the  sale  not  being  completed  hj  dellTeiy, 

the  weighing  and  counting  of  the  bales  being  essential  to  perfect  the  sale,  the  seizing 

creditor  must  hold  the  cotton  as  sgainst  the  sequestration. 

APPEAL  from  Fifth  District  Court  pariah  East  Feliciana.    Poiey,  J. 
Bacc^  Foster  &  E.  T,  Merrick  and  Crof •  ik  Hardee^  for  plaintiffs  and 
appellants,  J".  H,  Muse,  for  defendant  appellee. 

Wyly,  J.  In  the  year  1862  plaintiffs  made  a  contract  in  writing 
with  the  defendant  to  purchase  from  him  one  hundred  bales  of  his 
cotton  crop  then  on  his  plantation  averaging  four  hundred  pounds  per 
bale,  more  or  less,  the  said  cotton  to  be  delivered  at  Randleson's  Land- 
ing or  some  other  convenient  point  on  the  river.  In  consideration  of 
this  contract  the  plaintiffs  paid  to  the  defendant  thirty-four  hundred 
dollars  in  cash. 

This  suit  was  instituted  on  sixteenth  of  August,  1865,  to  enforce  the 
contract  and  recover  possession  of  the  cotton  or  its  value.  Petitioners 
allege  that  the  defendant,  Atkinson,  has  sold  and  appropriated  a  con- 
siderable amount  of  the  cotton  and  acted  in  bad  faith  with  them. 
They  therefore  prayed  that  a  writ  of  sequestration  issue,  directed  to 
the  sheriff  to  seize  and  take  into  his  possession  ''all  the  remaining  cot- 
ton on  the  premises  of  said  Atkinson  or  elsewhere,  if  to  be  found,  or 
BO  much  as  will  amount  to  said  one  hundred  bales,  and  to  hold  the 
same  subject  to  the  order  of  the  coui't,''  etc.  On  the  same  day  the 
sheriff  seized  and  sequestered  five  bales  of  cotton,  more  or  less,  in  the 
seed  on  the  premises  of  the  defendant  and  appointed  him  keeper 
thereof. 

Mrs.  A.  Boon,  wife  of  the  defendant,  Atkinson,  having  a  judgment 
against  her  husband  for  a  large  amount  seized  on  all  his  personal  prop- 
erty on  the  premises,  including  the  lot  of  seed  cotton  sequestered  by 
the  plaintiffs;  the  sheriff  having  refused  to  sell  the  cotton  under  her 
execution  she  took  a  rule  on  him  to  show  cause  why  the  proceeds  of 
the  cotton  levied  on  should  not  be  applied,  when  sold,  to  the  satisfac- 
tion, pro  ianio,  of  her  judgment. 

In  answer  to  the  rule  the  sheriff  showed  that  the  cotton  was  seques- 
tered by  the  plaintiffs,  and  being  in  his  hands  by  legal  process  he 
could  make  no  legal  delivery  thereof  to  a  purchaser  were  he  to  sell  it 
under  the  fi.  fa,  of  the  plaintiff  in  the  rule. 

On  the  trial  the  rule  was  consolidated  and  tried  with  this  suit.    The 
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eourt  rendered  judgment  in  favor  of  plaintiffs  and  against  the  defend- 
ant for  the  value  of  the  cotton,  and  decreed  that  the  privilege  of  the 
seizing  creditor,  Mrs.  Adelia  Boon,  wife  of  the  defendant,  on  the  cotton 
seieed  by  her,  was  superior  to  that  of  x>laintiffs,  and  rejected  plaintiffs* 
daim  as  to  the  cotton  sequestered. 

Plaintiffs  have  appealed. 

The  simple  question  presented  in  this  case  is,  was  the  contract  of 
siile  declared  upon  consummated  by  the  delivery  of  the  cotton  f  If 
tliere  was  a  delivery  the  contract  of  luilo  was  perfected,  and,  of  course, 
the  cotton  on  the  premises  of  Atkinson  was  not  subjected  to  the  seizure 
of  his  judgment  creditors.  The  title  to  personal  property,  at  least  so 
far  as  it  affects  third 'parties,  only  passes  by  tradition. 

The  written  contract  must  be  examined  to  ascertain  whether  there 
was  an  actual  delivery.  From  two  expressions  in  the  contract  we  are 
satisfied  there  was  no  delivery.  One  is  where  he,  Atkinson,  declares 
he  sells  one  hundred  bales  of  his  cotton  crop  then  on  his  plantation. 
He  did  not  sell  all  his  cotton  crop  on  his  plantation.  He  only  sold 
party  one  hundred  bales  of  his  cotton  crop. 

For  aught  that  we  know  there  may  have  been  five  hundred  bales  on 
the  place.  If  one  hundred  bales  had  been  destroyed  by  fire  on  whom 
would  the  loss  have  fallen  I  How  could  it  be  ascertained  which  of  the 
bales  belonged  to  the  plaintiffs  and  which  remained  to  the  defendant! 

AVe  think  in  this  case  the  sale  was  not  completed,  the  bales  not 
having  been  weighed  and  counted.  The  other  expression  in  the  con- 
tract which  satisfies  us  there  was  no  delivery  is  the  stipulation  that  the 
cotton  was  to  be  delivered  at  Kandlcson^s  Landing,  or  at  some  other 
convenient  point  on  the  river.  This  was  never  done  because  the  peti- 
tion alleges  that  the  defendant  had  sold  and  appropriated  the  cotton 
or  a  considerable  part  thereof.  From  the  evidence  we  are  satisfied 
there  was  no  tradition  or  delivery  of  the  cotton,  and  that  it  remained 
at  the  risk  of  the  defendant,  Atkinson,  in  his  x)ossessiou. 

The  question  is  not  whether  the  plaintiffs  have  a  privilege  on  the 
cotton  in  controversy  superior  to  the  seizing  creditor's  privilege  j  they 
have  no  privilege  whatever;  they  have  sequestered  it  as  being  the 
owners  thereof.  The  sequestration  gave  no  privilege ;  it  merely  de- 
tained the  cotton  till  its  ownership  could  be  determined. 

If  there  was  no  tradition  or  delivery  there  was  no  sale,  but  an  obli- 
,  gation  to  sell  which  could  not  operate  upon  the  property  of  the  defend- 
ant so  as  to  place  it  beyond  the  reach  of  the  executions  of  his  judgment 
creditors. 

The  testimony  of  the  witness  D.  C.  Hardee  does  not  establish  the 
sale  of  the  six  bales  of  cotton  in  the  seed  on  the  day  it  was  sequestered, 
although  he  states  there  was  a  positive  contract  that  '*  this  six  bales 
was  to  be  credited  on  the  writ*'^  This  does  not  establish  a  verbal  sale 
in^epeodeat  of  the  written  contract  sued  on,  for  the  simple  reason  it 
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lacked  the  esaential  elementA  of  a  contract  of  aale,  tbere  being  no 
priee,  no  deliyery.  It  was  a  mere  consent  of  the  debtor  that  the  pro- 
ceeds of  that  part  of  his  property  when  sold  might  be  applied  to  the 
satisfaction  of  plaintiffs'  claim.  This  consent  could  not  defeat  the 
right  of  his  judgment  creditor  to  execnte  her  writ  upon  the  property. 
We  are  satisfied  the  cotton  in  dispute  was  never  delivered  to  the 
plaintiffs ;  it  was  not  in  condition  to  be  delivered  according  to  the  e>i- 
dent  intention  of  the  parties  at  the  time  the  contract  was  executed ; 
that  contract  stipulated  for  the  delivery  to  be  made  at  a  shipping  point 
on  the  river,  and  we  can  not  presume  that  the  parties  contemplated 
the  delivery  of  seed  cotton  at  a  shipping  point;  they  evidently  in- 
tended it  to  be  in  merchantable  bales  ready  for  shipment;  besides 
refeiiQnce  to  the  weights  of  the  bales  was  mentioned  in  the  contract. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 

(Mr.  Justice  Howell  was  recused  in  this  case.) 


No.  1680. — H.  A.  Battles  v,  C.  C.  Simmons,  Mrs.  Bract,  Garnishee. 

Tlie  ganiiflluii«nt  prooen  can  not  be  usod  m  »  tabttitiite  tor  m  dlredt  rerooatorx  Mtton,  mot 
will  the  strict  xnlee  reUtivQ  to  the  ftnswers  of  gMrniaheee  be  applied  to  aiwircn  to  Inteno- 
getoriea  whoee  only  tendency  is  to  aweil  tlUes  io  property. 

APPEAL  from  the  District  Court  parish  of  East  Feliciana.  Foseyy  J. 
Crass  dk  EardeSy  for  plaintiff  and  appellant,  F,  Hardesiy^  for  appellee. 

Howell,  J.  The  plaintiff  having  on  ninth  February,  1867,  obtained 
a  judgment  for  $944  13  with  eight  per  cent,  interest  from  December  1, 
1861,  against  the  defendant,  C.  C.  Simmons,  issued  thereunder  a  gar- 
nishment process  on  twenty-third  March  foUowing  against  Mrs.  Mary 
C.  Bracy  to  whom  he  propounded  the  following  interrogatories: 

Interrogatory  1.  ''Have  you  in  your  possession  or  under  your  con- 
trol any  property,  rights  or  credits,  notes  or  money,  or  property  of 
any  description  belonging  to  the  defendant,  Charles  C.  Simmons,  or 
are  you  indebted  to  him  in  any  amount  t  If  you  answer  yea,  does  the 
value  of  the  property,  rights,  etc.,  as  aforesaid,  or  the  amount  of  your 
indebtedness  equal  the  amount  of  the  judgment  of  the  plaintiff  in  this 
suit  against  Simmons  Y 

2.  *'  Have  you,  since  the  close  of  the  war  bought  any  property  of  any 
description  from  the  said  Simmons  t  If  you  have,  state  if  you  have 
paid  for  the  same,  and  if  so,  what  amount  and  how  you  paid  for  the 
s^ne,  giving  a  minute  and  exact  description  of  the  said  property  and 
a  statement  of  the  value  thereof. 

3.  **  State  your  account  with  the  defendant  since  the  dose  of  the  late 
war,  say  May  1,  1865,  up  to  the  time  of  answering  these  interroga- 
teriesy  with  epedftc  items  of  debH  and  eredity  showing  whs*  9«a  )»¥• 
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received  from  the  said  defendant,  under  Tvhat  kind  of  a  oontraet  yoo 
have  received  the  same,  how  you  liave  paid  for  the  Bame,  giving  a 
thorough  and  definite  account  of  jour  transactions  with  the  said 
defendant. 

4.  ''Have  you  not  since  the  war  bought  a  buggy  and  horse  from  the 
defendant  t  And  if  you  answer  yea,  state  what  yon  jmid  and  bow 
you  paid  for  tlie  same.  If  you  say  no,  state  if  you  have  ever  had  said 
horse  and  buggy  in  your  possession  or  either  of  them,  and  under  tilliat 
title  you  havt)  liad  tliem  or  citlier  of  them.  Have  you  not  got  them  or 
either  of  them  in  your  possession,  and  if  so,  under  what  title  t 

5.  **  Have  you  ever  been  made  the  depositary  of  any  money  of  the 
defendant,  C.  C.  Simmons,  obtained  from  his  iather^s  estate  in  West 
Feliciana  or  otherwise  t  If  so,  give  a  full  account  of  the  said  deposit, 
and  if  you  have  paid  over  the  same,  state  when  and  how,  stating 
your  account  with  items  of  debit  and  credit  arising  out  of  the  said 
deposit." 

These  interrogatories,  with  the  petition,  were  on  the  tWcnty-fifth 
March,  1867,  served  on  Mrs.  Bracy  personally,  who,  without  excepting 
to  any  of  tlieni,  filed  the  following  answers  on  the  first  April  ensuing, 
to  wit: 

To  interrogatory  1.  ''In  answer  to  the  first  says  no  to  all  the  in- 
quiries embraced  therein. 

2.  '*  To  the  second  she  says  that  she  did,  since  the  close  of  the  war, 
buy  some  property  of  the  said  Simmons,  but  she  paid  him  the  cash  for 
it,  and  owes  him  nothing.  The  amount  of  the  property  purchased 
and  the  value  will  be  found  of  record  in  the  recorder's  office. 

3.  '*  To  the  third  she  says  that  she  has  had  no  account  with  the  de- 
fendant more  than  already  stated. 

4.  *'  To  the  fourth  she  says  that  since  the  war  she  bought  a  buggy 
from  the  defendant  and  paid  him  two  hundred  dollars.  She  had  tiie 
said  buggy  in  possession  under  the  said  purchase,  the  title  by  said 
purchase,  has  not  said  buggy  in  possession  now,  but  is  still  hers. 

5.  "To  the  fifth  she  says  she  has  never  been  the  depositary  ot  any 
money  of  defisndant  fix)m  any  party. 

(Signed)  MARY  C.  BRACY." 

The  plaintiff  then  ruled  the  garnishee  to  show  cause  why  judgment 
should  not  be  rendered  against  her  for  the  amount  of  his  claim  against 
the  defendant  for  the  reasons  that  her  answers  to  the  interrogatories 
are  evasive,  not  categorical  nor  responsive  to  the  questions  therein 
contained,  that  she  has  wholly  neglected  to  answer  the  second  inter- 
rogatory and  to  give  a  full  exhibit  of  her  transactions  with  the  defend- 
ant, that  the  answer  to  the  fourth  interrogatory  is  not  responsive,  that 
the  answers  to  all  the  interrogatories  show  that  there  had  been  a  series 
of  traiwactions  between  th^  eaid  parses  within  the  time  embraced  in 
63 


418  SUPREME  COURT  OF  .LOUISIANA, 

H.  A.  Battles  t.  O.  G.  BImmoiw,  Ita.  Bimej,  GMviahaA. 

said  interrogatories,  but  th»t  she  has  failed  to  state  her  account  with 
tlie  defendant  called  for  by  the  third  interrogatory ;  that  the  third, 
fourth  and  fifth,  interrogatories  served  to  call  forth  definite  facts  in 
order  to  ascertain  if  the  said  garnishee  was  under  real  legal  liability  to 
the  defendant,  and  that  her  failure  to  answer  the  same  amounts  to 
confession  that  she  owes  the  defendant  sufficient  to  satisfy  plaintiffs 
judgment. 

Several  motions  and  amendments  were  made  to  the  rulings  on  which 
bills  of  exceptions  were  reserved,  but  which  under  the  view  of  the 
ease  which  we  have  taken,  it  is  unnecessary  to  notice. 

This  appeal  is  taken  from  the  judgment  dismissing  the  above  rule  of 
plaintiff. 

Keeping  in  mind  the  legitimate  object  and  function  of  the  attach- 
ment and  garnishment  process  it  is  not  difficult  to  see  that  the  answers 
of  the  garn,ishee  in  this  case  are  responsive  to  all  the  pertinent  and 
material  questions  propounded.  The  idaintiff  in  his  petition  alleged 
that  the  garnishee  had  property  belonging  or  was  indebted  to  the 
defendant,  and  under  the  act  of  1839,  articles  246  and  247  C.  P.,  he 
was  authorized  to  propound  such  questions  as  will  show  what  property 
and  the  nature  and  value  thereof  belonging  to  the  defendant  the  gar- 
nishee had,  or  what  sum  she  was  indebted  at  the  date  of  the  service 
of  the  interrogatories  to  the  defendant.  To  all  such  questions  she 
gave  responsive  categorical  answers,  denying  that  slie  owed  the  de- 
ftmdant  anything  or  had  in  her  possession  or  control  any  (property 
belonging  to  him.  To  the  other  questions  tending  covertly  to  attack 
lidr  titles  to  property  or  show  fraud  in  any  of  her  previous  transactions 
with  the  deiendj|nt,  she  gave  answers  which  can  not  properly  be  con- 
»tnied  into  a  confession  of  having  any  property  of  the  defendant  or 
l>eing  indebted  to  him.  On  the  contrary  she  asserted  the  reality  of 
her  purchases  from  and  dealings  with  the  defendant,  and  informed 
the  plaintiff  where  the  record  of  them  existed.  If  her  answers  were 
untrue  he  could  have  traversed  them.  If  her  purchases  were  fraudu- 
lent he  could  attack  in  the  regular  mode.  The  garnishment  process 
can  not  be  used  as  a  substitute  for  a  direct  revocatory  action,  (17  L. 
^55;  1  R.  435;  2  A.  99;  3  A.  651)  and  the  strict  rules  prescribed  by 
articles  362,  363  and  364  C.  P.  relative  to  the  answers  of  garnishees, 
will  not  be  applied  to  answers  to  interrogatories,  whose  only  tendency 
is  to  assail  titles  to  property.  In  this  ease  the  answers  show  that  the 
garnishee  is  not  indebted  to  the  defendant  and  has  no  property  belong- 
ing to  him,  and  the  plaintiff  has  not  disproved  them. 

Judgment  affirmed* 
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No.  2111. — ^Armstrong  and  others  v.  Thomas  K.  Davis. 

Irregnltfttiei  in  tba  prooeedingi  of  the  ProlMto  Court  orderinc  the  exMntton  of  a  vlU.  and  ihM 
relative  nullities  of  the  titles  to  proper^  cannot  be  inquired  into  c<dllat6raQj.  ; 

APPEAL  from  the  Sixth  District  Court,  parish  of  St.  Helena.    EIU$, 
J.    L.  M.  Pipkin  and  McVea  &  Hunter,  for  plaintiffs  and  appel- 
lees, Wilson  &  Bradley^  for  defendant  and  appellant. 

Wyly,  J.  In  1828,  Moses  Gordon  bought  two  tracts  of  land  adjoin- 
ing each  other  in  the  parish  of  St.  Helena  from  Samuel  Lanier,  and 
duly  recorded  his  titles.  One  of  the  tracts  containing  tliree  hundred 
and  thirty-six  and  eighty -five-hundredtlis  acres  was  acquired  in  tlie 
lifetime  of  his  wife  Mrs.  Rutha  Wells;  the  otlier  was  acquired  after 
her  death.  At  the  time  the  sale  to  Gordon  was  made  the  said  Samuel 
Lanier  had  five  children  issue  of  the  marriage  with  his  deceased  wife. 

Moses  Gordon  held  possession  of  the  land  thus  purchased,  through 
his  brother  who  remained  over  ten  years  in  peaceable  and  undisturbed 
possession.  Moses  Gordon  died  and  his  brother  continued  in  possea- 
sion  of  the  lands  for  his  succession  till  1839,  when  he  also  died.  In  a 
few  years  thereafter  some  of  the  heirs  of  Gordon's  vendor,-  Samael 
Lanier,  took  possession  of  the  land,  claiming  a  right  thereto  as  heirs  of 
their  mother  whose  interest  had  not  be«n  sold,  she  having  died  before 
the  sale.  This  right  however  only  attached  to  the  tract  acquired  in  her 
life  time. 

In  1846  W.  H.  Kemp  who  married  one  of  the  heim,  pnrtliaaed  by 
notarial  act,  the  claims  of  Pearson  W.  Lanier  and  Guion  H.  Lanier 
two  other  heirs  of  the  said  Samuel  Lanier  and  his  wife  Mrs.  Kntlia 
Wells.  They  described  the  land  in  the  act  of  sale  as  *' being  the  same 
tracts  of  land  sold  by  their  father  Samuel  Lanier  to  Moses  Gordon, 
senior,  on  the  twenty-fifth  of  April,  1828,  and  therein  fully  described," 
etc.  The  consideration  given  these  two  heirs  was  two  hundred  dollars, 
they  selling  all  their  *' interest  and  title  to  said  lauds,  which  they  de- 
rived in  and  through  their  mother  the  said  RuHia  Wells,  they  only 
warranting  the  title  against  themselves  and  their  heirs.^  ' 

Such  were  the  stipulations  in  the  act  of  sale  whicli  was  duly  re- 
corded. In  1848  W.  H.  Kemp  and  wife  sold-  all  their  interest  in  said 
lands,  by  notarial  act,  to  the  defendant  Thomas  K.  Da  Vis,  describing 
in  the  act  the  * 'lands  as  being  the  same  which  Samuel  Tjanier  sold  to 
Moses  Gordon  on  the  twenty-fifth  of  April,  1828."  They  only  war- 
ranted the  title  so  far  as  the  same  was  vested  in  tliem  by  inheritance 
and  by  purchase  from  the  other  heirs  Guion  and  P.  W.  Lanier ;  they 
expressly  refused  to  '^  warrant  the  title  against  the  heirs  of  Grordon  or 
Armstrong." 

On  the  twenty-second  of  October,  1866,  the  plaintiffs  claiming  to  be 
the  heirs  and  legal  representatives  of  Moses  Gordon  and  his  wife  Mary 
A.  Gordon  who  had  died  in  Wilkinson  county,  Miasissippii  sued  th« 
defendant  to  recover  the  lands. 
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Th6  answer  denied  generally  tlie  allegations  of  plaintiffs,  denied 
that  they  are  the  heirs  and  legal  representatives  of  Moses  and  Marj 
A*  Gordon  as  aUc^god,-. averred  that  the  land  in  controversy  belonged 
to  the  delendant;  and  pleaded  the  prescription  of  ten,  twenty  and 

thirty  years. 

The  case  was  tried  by  a  jury  and  on  the  verdict  the  court  rendered 
Judgment  in  favor  of  plaintiffs  for  all  the  lands  claimed  except  one- 
half  of  the  tract  of  three  hundred  and  thirty-six  and  eighty-five  one- 
hundredths  acres  acquired  by  Samuel  Lanier  in  the  life  time  of  hia 
wife  Rutha  Wells. 

The  defendant  has  appealed. 

The  plaintiffs  in  their  original  petition .  claimed  as  heirs  and  legal 
representatives  of  Moses  and  Mary  A.  Gordon  who  died  without  issue 
in  Mississippi;  they  after waixls  amended  their  petition  and  claimed  aa 
testamentary  heirs.  The  court  permitted  the  amended  petition  to  be 
filed  and  the  defendant  took  a  bill  of  exceptions.  We  can  see  no  ob- 
jection to  the  amended  petition,  the  same  being  rather  a  specificatioa 
of  wliat  kind  of  heirs  they  claimed  to  be,  than  an  alteration  of  their 
pleadings,  at  least  the  amendment  is  not  inconsistent  with  their 
origmal  demand. 

Plaintiffs  are  collateral  relations  of  Mary  A.  Gordon  and  the  testa- 
qaeatary  heirs  of  Moses  Gordon,  both  of  whom  dying  in  Wilkinson 
county f  Mississippi,  where  their  wills  were  duly  probated. 

On  the  first  of  May,  1867,  the  plaintiffs  presented  to  the  Probate 
C^urt  of  the  parish  of  St.  Helena,  certified  copies  of  the  wills  of  Moses 
Gordoii  and  Mai^y  A..  Gordon,  and  the  probate  thereof  from  the  Probate 
Court  of  WilkinsQU  county,  Mississippi,  and  the  same  was  ordered  to 
be  registered  and  executed  in  said  panish  and  State,  in  conformity 
with  article  1682  of  the  Civil  Code. 

Plaintiffs  offered  as:  evidence  of  title  the  wills  of  Mary  A.  Gordon 
and  Moses  Gordon  thus. ordered  to  be  executed  in  tbe  Probate  Court  of 
St.  Helena  parish,  and  the  same  was  received  by  the  court,  the  de- 
fendant taking  a  bill  of  exceptions  thereto  on  the  ground  that  they  had 
not  been  duly  proved  and  ordered  to  be  executed  by  a  competent  court, 
and  because  there  was  an  interlineation  of  some  words  in  the  oer- 
tiflcate  from  the  Probate  Court  of  Mississippi. 

We  think  the  bill  of  exceptions  was  not  well  taken ;  irregularities  in 
the  proceedings  ordering  tlie  wills  to  be  executed,  and  relative  nnllitiea 
in  the  title  cannot  be  inquired  into  collaterally.  5  M.  661 ;  6  N.  S.  dSl ; 
2L.  70:  15  L.  537;  2  A.  451. 

The  wills  establish  the  titles  of  plaintiffe  to  all  the  land  owned  by 
Moses  Gordon  in  the  pari^  of  St.  Helena.  The  evidence  in  the  record 
fully  sustains  the  verdict  of  the  jury.  The  defendant's  vendors  only 
elainied  to  sell  him  tlie  interest  in  the  lands  which  they  derived  from 
their  mother  Riitlm  Wells,  which  was  only  her  half  of  the  community 
in  the  three  hundred  and  thirty-six  an(L  eighty*five  one<-hnndredthA 
acres.    The  very  deeds  under  which  he  holds  describes  the  lands  aa 


NEW  OROSAlirs,  MAY,  1869.  4S\ 

Armatroug  and  ottion  t.  ThomM  K.  DftTls. 

the  same  Bold  b}'  Samuel  Lanier  to  Moses  Gordon,  and  contains  a 
clause  til  at  his  vendors  will  not  "  warrant  the  title  against  the  heirs  of 
Gordon  or  Armstrong/'  The  titles  of  Moses  Gordon  to  the  land  in 
question  have  been  recorded  in  the  parish  where  it  is  situated  since 
18^,  and  be  held  peaceable  possession  thereof  through  his  brother  till 
1339. 

The  defendant  went  into  possession  of  the  land  only  in  1848,  and  he 
has  not  held  the  same  by  a  just  title.  The  prescription  therefore  of 
ten  and  twenty  years  cannot  avail  him^  i|nd  that  of  thirty  years  has 
not  been  acquired. 

From  a*  careful  examination  of  the  evidence^  the  plaintiffs  have,  in 
our  opinion,  made  out  their  case  beyond  doubt. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


No.  2121. — Mrs.  Caroline  Simmons  v,  A.  S.  Norwood,  SfaerifE;  H&e. 

and  H.  A.  Battles. 

Ob.  Uie  trial  of  »  i^JtinctloB  volt  by  the  «lf»  nilnit  Che  Mlzlag  creditor  of  her  haebend,  a 
brothor  of  tbe  husband,  a  wtti^eei  vie  called  hj  defendant  on  eroas  examination  the 
foUowing  queation  :  "  What  did  your  brother  eay  to  yon  in  relation  to  the  lale  from  him 
to  Mrs.  firacy,  (the  donor)  after  it  had  been  peeeed  r*  Held— that  the  anawer  waa  properly 
excluded,  on  tbe  ground  that  the  hnabend  ^nld  not  saake  a  diacloeare  againat  the  intereat 
of  his  wife. 

In  a  controversy  ebout  tbe  tftle  «o  veal  estate  whleh  is  attacked  on  the  ground  of  simulation, 
any  titlp,  on  Its  fave  tsanalat^ve  of  the  pienerty,  ie  admissible  aa  rebutttng  testimony 
against  the  charge. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana. Poseify  J.  W.  F.  Kernan  and  T.  B.  Lyons,  for  plaintiff 
and  appellee.  Cross  d:  Hardee  and  Baeej  Foster  d-  E.  1.  Merrick,  for 
defendants  and  appellants. 

Howe,  J.  The  plaintiff  claiming  to  be  tlie  owner  of  certain  property 
by  donation  from  h(>r  foster  mother,  ei^oined  its  sale  under  a  writ  of 
fieri  facias  issued  against  the  property  of  her  husband  by  the  defend- 
ant Battles.  It  appeared  that  the  property  in  dispute  was  conveyed 
by  the  husband,  bimmons,  to  the  £oftter  mother,  Mrs.  Bracy,  and  by 
the  latter  transferred  by  donation  to  the  piiuntiff  in  injunction. 

The  answer,  after  denying  that  the  plaintiff  had  any  legal  judgment 
of  separation  from  her  husband,  alleged  tiiajb  the  plaintiff  held  title  by 
a  base  simulation }  that  the  sale  by  Simmons  to  Mn.  Bracy,  and  the 
donation  by  the  latter  were  ti:ttP4piirent  disguises,  intended  by  the 
parties  to  shield  the  proper'y  from  execution,  and  prayed  that  the 
injunction  might  be  dissolved,  with  damages. 

The  case  was  tried  before  a-  jury,  and  verdict  given  for  plaintiff. 
From  a  judgment  rendered  on  this  verdict  the  defendants,  after  an 
unsuccessful  motion  for  a  new  trial,  hove  appealed* 
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Out  attention  is  first  called  to  three  bills  of  exceptions  reserved  by 
defendants  on  the  trial.  The  first  shows  that  the  defendants  propounded 
to  a  witness  for  plaintiff,  a  brother  of  her  husband,  upon  cross  examin- 
ation, the  following  question :  ''  What  did  your  brother  say  to  you  in 
relation  to  the  sale  from  him  to  Mrs.  Bracy,  after  it  had  been  passed." 
The  plaintiff  objected  on  the  ground  that  the  husband  could  not  make 
a  disclosure  against  the  ixtterests  of  his  wife,  and  the  court  sustained 
the  objection.  We  are  not  prepared  to  say  that  this  ruling  was  erro* 
neons.  As  a  general  rule  the  declarations  of  a  husband  can  no  more 
be  admitted  in  a  case  of  this  sort  than  could  his  own  testimony.  Green- 
leaf  on  Ev.  §  341. 

But  it  is  contended  by  defendants  that  such  declarations  may  be 
received  as  part  of  the  res  gestae.  It  is  true  that  some  declarations 
may  be  where  they  are  really  part  of  the  res  gestae  and  are  not  viola- 
tive of  marital  confidence.  The  cases  of  Averson  v.  Lord  Kennard,  6 
East.  188  ',  Walton  v.  Greene,  1  Carrington  &  Payne  621 ;  Gelchnel «, 
Bale,  8  Watts  (Pa.),  355,  are  familiar  illustrations.  But  in  all  these 
cases  it  will  be  found  that  the  declarations  of  the  husband  or  wife 
whether  admitted  for  or  against  the  interest  of  the  other,  were  res 
gestae.  The  same  appears  to  have  been  the  case  in  SmaUey  v.  Lau* 
rence,  9  Rob.  210.  But  we  cannot  go  so  far  as  to  concede  that  the 
question  objected  to  in  this  case  was  properly  an  inquiry  in  regard  to 
res  gestae.  The  witness  is  not  shown  to  have  been  present  when  the 
sale  was  passed.  What  Mr.  Simmons  said  after  the  sale,  might  have 
been  said  months  and  years  after,  and  so,  forming  no  part  of  those 
contemporaneous  words  which  characterize  and  illustrate  the  principal 
act,  might  have  misled  the  jury. 

By  the  second  bill  of  exceptions  it  appears  that  plaintiff  offered  an 
act  of  sale  from  Mrs.  Bracy  to  C.  C.  Simmons,  and  parol  testimony  of 
Mrs.  Bracy  relating  to  such  sale,  to  which  the  defendants  objected  on 
the  ground  that  no  such  title  had  been  asserted.  The  court  thinking 
it  would  go  to  contradict  the  allegations  of  simulation  made  by  de- 
fendants' answer,  admitted  the  testimony.  The  defendants  excepted 
on  the  ground  that  such  evidence  could  only  be  received  to  rebut.  We 
perceive  no  error  in  the  ruling.  Plaintiff  was  put  on  proof  of  the 
reality  of  the  sale  and  donation,  llie  testimony  was  relevant  to  the 
issue  thus  forced  upon  her,  and  we  do  not  feel  authorized  to  disturb  a 
verdict  merely  upon  a  question  as  to  the  order  of  proof. 

The  last  exception  was  reserved  to  a  tM>rtion  of  the  charge  of  the 
District  Judge,  in  which  at  the  request  of  plaintiff,  he  read  to  the  jury 
the  article  2455  of  the  Civil  Code.  The  objection  was  that  this  article 
relates  purely  to  delivery  as  between  vendor  and  vendee,  and  has  no 
application  to  what  is  required  to  complete  a  sale  as  to  third  persons. 
But  the  next  document  in  the  record  shows  that  at  the  request  of  the 
defendant,  the  court  charged  the  jury  that  if  they  believed  from  tha 
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evidence  that  the  property  described  in  the  act  of  sale  was  not 
delivered,  the  SJilc  was  not  completed,  so  far  as  third  persons  are  con- 
cerned. It  seems  quite  cei*tain  that  the  latter  of  these  instructions 
must  have  neutralized  any  supx>osed  injunous  effect  produced  by  the 
former. 

Upon  {ho  merits  of  the  case  we  arc  not  x)repared  to  disturb  the 
verdict  of  the  jury,  it  not  being  so  evidently  contrary  to  law  and  evi- 
dence as  to  demand  such  action  on  the  part  of  this  court. 

It  is  therefore  ordered  and  ac^udged  that  the  judgment  appealed 
from  be  affirmed  with  costs.  . 


No.  1509. — Paul  Marcelix  v.  His  Creditors. — Opposition  of  Widow 

G.  SUTTERLIN. 

In  an  opposition  to  the  acconnt  filed  by  the  syndic  of  an  insolvent  the  record  of  a  snit  between 
the  syndic  and  a  third  party  is  not  Bdmissible  to  prove  that  the  opi>onent  is  not  the  owner 
of  the  notes  on  which  the  opposition  is  founded,  nor  is  the  brief  of  ooansel  for  the  insol- 
vent, in  other  procecdingfi,  adniisBible  on  the  trial  of  the  oppoaition  of  the  account  of  the 
syndic. 

The  payment  of  interest  on  a  promissory  note  np  to  a  particular  date,  and  an  extension  of  the 
time  of  the  i>ayiueut  of  the  principal  to  that  date,  will  interrupt  prescription. 

The  mortgage  ai«l  vendor's  privilege  on  real  estate  are  not  impared  by  the  sale  of  the  property 
by  a  syndic  of  tlie  insolvent,  and  the  holder  of  the  mortgage  and  privilege  ia  entitled  to 
first  preference  on  the  proceeds  of  the  sale  after  paying  the  expenses  of  the  sale. 

APPEAL  from  the  Third  District  Court  of  New  Orleans.    Fellawes, 
J.     Alph.  Canon ge,  for  opponent  and  appellant.    £,  Filleul  and 
C,  E,  Schmidt,  for  syndic  and  creditors,  apiiellces. 

LuDELiNG,  C.  J.  It  appears  that  Paul  Marcelin  and  Joseph  Al- 
brecht  purchased  a  certain  lot  with  the  improvements  thereon  from 
one  May,  and  to  secure  the  payment  of  the  price  they  executed  their 
joint  obligations  with  a  mortgage  and  vendor's  piivilege.  Marcelin 
failed;  and  B.  Saloy  was  appointed  syndic  of  Ills  estate. 

The  syndic  caused  the  undivided  interest  of  Marcelin  in  the  lot  of 
ground  aforesaid  lo  be  sold,  and  he  filed  an  account  and  tableau  of 
distribution  wheieby  he  proposed  to  distribute  the  proceeds  of  the 
sale.  The  widow  Sutterlin  opposed  the  tableau.  She  alleges  that  she 
is  the  holder  and  owner  of  the  two  notes  executed  by  Marcelin  and  Al- 
brecht  for  the  price  of  the  before  mentioned  lot,  and  that  herxlaim  is 
entitled  to  be  paid  out  of  the  proceeds  of  the  sale  of  the  property  in 
preference  to  all  other  debts,  except  the  expenses  of  the  sale. 

Her  opposition  was  dismissed  by  the  District  Court,  and  she  has 
appealed.  The  record  contains  several  bills  of  exceptions;  to  which 
our  attention  has  been  directed. 

First-— The  syndic  offered  in  evidence  the  record  of  a  suit  between 
Saloy,  syndic,  and  Albrecht;  to  prove  by  the  allegations  in  Albrecht's 
answer  that  the  notes  did  not  belong  to  Mrs.  Sutterlin.  -This  was 
objected  to  on  the  ground  that  the  record  was  res  inter  aMa$  aetaj 
she  not  having  been  a  party  to  that  suit. 
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1? h6  objection  was  orerriiled  and  the  evidence  was  received.  The 
jiidge  erred.  The  objection  should  have  been  sustained.  The  allega- 
tions in  the  answer  of  Albrecht  were  not  even  sworn  to,  and  if  they 
had  been,  Mrs.  Sutterlin  never  had  an  opportunity  to  cross  examine 
Albrecht.    She  was  a  stranger  to  the  proceedings. 

Second — The  brief  of  counsel  of  Marcelin  was  offered  in  evidence 
by  the  syndic  and  was  objected  to  by  the  opponent  on  the  same  ground 
urged  against  the  reception  of  the  records  above  mentioned. 

The  court  overruled  the  objection  and  received  the  evidence.  That 
was  wrong.  There  existed  no  privity  between  Albrecht  and  the  oppo- 
nent. It  is  difficult  to  conceive  how  the  admissions  of  Albrecht  or  of 
his  counsel  could  affect  a  third  party. 

Third — Albrecht's  testimony  was  offered  by  the  opponent  and  it  was 
objected  to  by  the  syndic  on  the  grounds  that  he  was  interested  and 
that  he  was  estopped  from  giving  any  testimony  contrary  to,  or  incon- 
sistent with,  a  previous  allegation  or  admission  made  by  him  in  the 
suit  of  Saloy  v.  Albrecht.  The  court  sustained  the  objection  and 
excluded  the  evidence. 

There  is  no  proof  in  this  record  to  show  that  Albrecht  is  pecuniarily 
interested  in  the  suit.  The  second  objection  docs  not  merit  serious 
consideration.  The  evidence  should  have  l>een  received.  It  is  unnec- 
essary to  examine  the  other  bill  of  exceptions.  The  prescription  of 
five  years  pleaded  against  the  notes  cannot  be  sustained. 

On  the  fifth  of  March,  1862,  the  interest  on  one  of  the  notes  was  paid 
up  to  the  twenty-fifth  of  March,  1863,  and  on  the  other  up  to  the  fourth 
of  March,  1863,  and  the  terms  of  payment  of  the  notes  were  extended 
to  these  dates.  The  opposition  was  filed  on  the  twelfth  of  September, 
1866. 

The  evidence  convinces  us  that  Mrs.  Sutterlin  is  the  legal  holder  and 
owner,  by  purchase,  of  the  notes  whereof  she  seeks  to  enforce  the 
payment.  They  are  secured  by  a  mortgage  and  vendor's  privilege  on 
the  property  sold  by  t}ie  syndic.  The  mortgage  and  privilege  were 
not  impared  by  the  sale  or  transfer  of  the  notes,  after  maturity,  and 
they  attached  to  the  proceeds  of  the  sale  of  the  property  mortgaged. 

The  rank  of  the  opponent's  privilege  is  superior  to  all  other  privi- 
leges on  the  proceeds  in  the  hands  of  the  syndic,  except  those  granted 
in  fikvor  of  the  expenses  necessary  to  effect  the  sale  of  the  property. 
11  An.  469 ;  18  An.  721.  Succession  of  P.  0.  Lauve,  2  R.  381 ;  1  R.  446 ; 
C.  C.  art.  3234. 

It  is  admitted  in  the  record  that  Mrs.  Sutterlin  has  received  from  the 
proceeds  of  the  sale  of  the  interest  of  Albrecht  in  the  lot,  four  hundred 
and  forty-eight  dollars  and  ninety-eight  cents  more  than  was  due  by 
Albrecht.  This  reduced  her  claim  to  two  thousand  dollars,  with  eight 
per  cent,  per  annum  interest  on  one  thousand  dollars  from  the  fourth 
of  March,  1863,  and  on  one  thousand  dollars  from  twenty-fifth  March, 
1863,  subject  to  a  credit  of  four  hundred  and  forty-eight  dollars  au4 
ninety-eight  cents  Oft  tft^  twwty-ftrs^  flay  ^f  January,  1967, 
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It  is  therefore  ordered,  a(yad<;cd  and  decreed  that  the  judgment  of 
tbe  District  Court  be  avoided  and  reversed,  and  that  there  bo  judg- 
ment in  favor  of  the  opponent,  Widow  G.  Suttcrlin,  against  the  syndic 
of  Paul  Marcelin  for  two  thousand  doUara,  with  eight  per  cent,  per 
annum  interest  on  one  thousand  dollars  thereof  from  fourtli  March, 
1863,  and  on  one  thousand  dollars  thereof  from  twenty-fifth  day  of 
March,  1863,  subject  to  a  credit  of  four  hundred  and  forty-eight 
dollars  and  ninety-eight  cento  on  the  twenty-first  day  of  January, 
1867,  It  is  further  ordered  that  her  mortgage  and  privilege  bo 
recognized  as  superior  in  rank  and  that  her  debt  be  paid  in  pi-efer- 
ence  to  the  following  claims  set  foith  in  the  tableau,  to  wit : 
For  three  certificates  of  mortgages  on  sundry  pieces  of  real 

estate $  43  00 

Clerk's  costs  in  suit  of  Saloy  v.  Albrccht 78  75 

Sheriff's  costs  in  same  suit 42  20 

J.  Lamorre's  cliarge  for  brief  in  same  case 2i  00 

E.  Filleul  and  C.  E.  Schmidt,  attorney's  fees,  in  suit  of  Saloy 

V.  Albrecht 700  00 

Attorney *8  fees  in  the  insolvency  since  fii'st  account 300  00 

B.  Saloy's  mortgage  claim 885  00 

It  is  further  ordered  that  the  tableau  thus  amended  be  homologated, 
and  that  the  syndic  pay  the  costs  ol  both  courts. 

Beheoring  refused. 


No*  1637. — Eliza  W.  Latham  v.  Daniel  IIickt. 

Wbsrt  i  party  denutadt  tbe  refldsaion  of  •  sale,  he  must,  as  a  condition  preoedent»  retOKB,  or 

offer  to  retnm,  the  ooneidcrAUon  vhich  he  hM  received. 
Coorti  of  Jnttioe  viU  not  extend  relief  to  a  party  against  his  own  oontnot  without  esnoUng 

strict  JosUce  from  him  to  his  adversary. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.    TMard, 
J.    P.  JT.  Morgan,  for  defendant  and  appellant.    Lacy  dt  MarkSf 
for  plaintiff  and  appellee. 

LuDELiKO,  C.  J.  The  plaintiff  sues  to  rescind  the  sale  of  her  inte- 
rest in  the  estates  of  her  grandmother  and  grandfather,  on  account 
of  the  non-payment  of  the  price.  The  defense  is,  that  large  sums 
have  been  paid  to  the  plaintiff  on  account  of  the  purchase,  and  that 
she  has  not  returned,  or  offered  to  return  the  amounts  received  by  her. 

There  was  judgment  rescinding  the  sale  and  reserving  to  plaintiff 
the  right  hereafter  to  claim  from  the  defendant  the  difference,  if  any 
4hotQd  exist,  between  the  amount  she  may  realize  as  heiress  and  the 
price  of  the  sale.    The  defendant  appealed. 

The  evidence  shows  that  the  plaintiff  sold  her  right  of  inheritance, 
nominally^  for  $18,000,  but,  in  reality,  for  such  sum  as  would  represent 
the  true  value  of  the  estates,  when  it  would  be  finally  settled.  The 
estates  aie  yet  unsettled.    The  evidence  makes  it  probable  that  the 
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pi«0eiit  valae  of  the  plaintiff's  sliare  in  the  estates  is  loss  than  the 
amounts  she  has  already  received  frotn  the  defendant,  anc^  we  -wonld 
presume,  in  the  absence  of  all  evidence,  that  the  sums  given  to  her  by 
the  defendant,  after  the  sale,  were  payments  on  the  only  debt  due  by 
him  to  her,  and  not  loans.  Bat  the  uncontradicted  testimony  of  the 
defendant  leaves  no  room  for  corjecturo.  lie  swears  positively  that 
tlie  sums  given  to  her,  after  the  sale,  were  payments  on  account  of  the 
price  of  the  purchase. 

A  pATty  demanding  the  rescission  of  a  contract  must  return,  or  offer 
to  return  the  consideration  received  by  him.  It  is  a  settled  principle 
in  courts  of  equity  that  relief  will  never  be  extended  to  a  party  against 
his  own  contract,  without  exacting  from  him  strict  justice  to  his  adver- 
sary. This  is  a  condition  precedent  to  bo  heard.  3  N.  S.  46G ;  4  La. 
198;  19  La.  283;  2  II.  180;  5  R.  65;  6  R.  450. 

It  is  tlierefort)  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed,  and  that  there  be  judg- 
ment dismissing  the  plaintiff's  action  us  in  case  of  non-suit.  It  is 
ftirtSier  ordered  that  the  plaintiff  and  appellee  pay  the  costs  of  both 
courts. 
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No.  2235.— L.  P.  Habang,  Michael  J.  Hauck,  subrogated,  «.  Jonjc 

T.  PVATTSMISR  et  al. 

A  wAMtUl  Mt  Of  moHga^e  hM  do  «ffeol  aealait  third  partiet  untQ  it  to  regleterod  in  the  ofllre 

of  thoBeconlerof  Ifort^gMforthoputthwhorBtUepfoptKjlttitaBted.    Actoofisu. 
Xa  274,  MA  1,  page  835. 

WbafaUme  aoparata  mortgages  have  been  eiecnted  oh  the  lame  piece  of  property  at  dilTerent 
datet,  and  the  laat  of  the  three  la  recorded  first,  and  the  property  has  been  sold  to  pay 
them,  the  proceeds  must  be  appUeft  by  preference  to  the  payment  of  the  mortgage  first 
recorded.  The  Oct  that  the  last. mortgagee  hM  ooUce  of  the  cziatence  of  the  other  two 
mo^^gages  of  prior  date  will  not  avail. 

APPEAL  ft-om  the  Seventh  District  Court  of  the  parish  of  Orleans. 
Collensj  J.    Bravghn  cfe  Ogdcn^  for  plaintiff  and  Uppellee,  Frank 
ffaynei  and  T,  A.  BartUtU,  for  appellants. 

LuDELiKO,  C.  J.  On  the  twenty-fourth  of  April,  1867,  John  T, 
Plattsmier  executed  before  A.  Maiureau,  a  notary  public,  an  act  of 
mortgage  in  favor  of  Charles  G.  Baquid  for  $2250  and  interest.  The 
notes  thus  secured  by  mortgage  were  indorsed  by  Ttf.  J.  Hauck  for  the 
accommodation  of  Plattsmier.  On  the  third  December,  1867,  Platts- 
mier executed  another  mortgage  on  the  same  property  in  favor  of 
Michael  J.  Hauck  for  $1900.  On  the  thirty-first  day  of  December, 
1867,  still  another  mortgage  was  given  iok  the  property  by  Plattsmier 
in  favor  of  Weaver  to  secure  a  debt  due  him  for  $1717. 

In  this  last  act  of  mortgage  the  two  first  m'ortga|;es  are  referred  to 
OS  existing  OB  the  property. 
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The  property  mortgaged  has  been  Bold,  and  tlie  contest  is  over  the 
proceeds  thereof.  The  two  first  mortgages  were  not  recorded  nntil 
alter  Weaver's  mortgage.  It  appears  from  tlie  oTidenca  tliat  Weaver 
had  knowledge  of  tlie  existence  of  the  two  flrst  mortgages.  Under 
tlie  cii*cumstances,  can  he  take  advantage  of  the  want  of  registry  of 
the  two  first  mortgages  f 

The  acts  of  the  Qenend-  Assembly,  No.  285,  approved  on  the  flfteentli 
March,  1855,  declares  '*that  acts,  whether  they  are  passed  before  a 
notary  public  or  otherwise  shall  have  no  effect  against  third  persons 
but  from  their  registry."  ♦  9.  Another  statute,  No.  274,  entitled  '*an 
act  relative  to  registry,"  declares  that  *'no  notiirial  act  concerning  im- 
movable property  shall  have  any  effect  against  thiid  persons  until  tlie 
same  shall  have  been  recorded,*^  etc.  The  second  section  directs  how 
and  where  the  acts  shall  be  recorded,  and  it  provules  further  '*  that  all 
sales;  contracts  and  judgments,  which  shall  not  be  so  recorded  shall  be 
utterly  null  and  void,  except  between  the  parties  thereto.  The  record- 
ing may  be  made  at  any  time,  hut  shall  only  affect  third  persons  from  the 
time  of  the  recording."    Acts  of  1855,  page  3:)5. 

''This  is  the  last  expression  of  the  legislative  will  upon  the  subject, 
and  it  is  clear,  precise,  and  contains  no  exception  or  qualification." 

Whether  the  laws  be  good  or  bad  is  immaterial;  courts  are  bound  by 
them,  and  must  determine  the  rights  of  litigants  in  accordance  witlt 
their  provisions.  The  lawgiver,  it  would  t$eeni,  was  determined  to 
settle  the  vexed  question,  whether  knowledge  was  equivalent  to  regis- 
try in  Louisiana,  and  he  declared  that  it  was  not.  **  All  sales,  con- 
tracts and  judgments,  which  shall  not  be  so  recorded,  shall  be  utterly 
null  and  void,  except  between  the  parties.^'  It  can  not  be  pretended 
that  Weaver  was  a  party  to  the  mortgages  in  favor  of  Baqui^  or  Hauck. 
They  were  therefore  null  as  to  him,  and  could  not  affect  his  rights. 

We  concur  in  the  views  expressed  by  Mr.  Chief  Justice  Merrick  in 
the  dissenting  opinion  in  Swan  v.  Moore,  14  An.  838.  See  also  7  N.  S. 
662;  2  La.  125;  4  La.  241 ;  6  La.  541 ;  11  La.  342;  3  B.  160;  6  R.  314;  9 
R.  14;  11  R.  56;  1  An.  249;  2  An.  598,  788;  6  An.  772;  4  An.  269. 

The  view  we  have  taken  of  this  case  makes  it  unnecessary  to  notice 
the  bill  of  exceptions. 

It  is  therefore  orderedi  adjudged  and  decreed  that  the  judgment 
of  the  District  Court  be  avoided  and  reversed,  and  that  there  be  judg- 
ment recognizing  the  mortgage  in  favor  of  W.  D.  Weaver  as  firtft  in 
rank«  and  entitled  to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
mortgaged  property  in  the  hands  of  Che  sheriff  by  preference.  It  is 
further  ordered  that  the  plaintiff  pay  the  oosts  of  both  ooorts. 
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W.  H.  Hire  v.  City  of  New  Orlesni. 

No.  1480.— W.  II.  Hire  v.  City  op  New  Orleans. 

OOccn  of  the  city  of  New  Orleani  who  cecelTed  their  appotntmente  while  the  eitj  ftod  Bfeeto 
were  under  the  control  of  the  military  anthoritiee  were  remoTable  at  pleaaare.  Xaiidell  v. 
The  Mayor  and  City  of  New  Orleanfl,  21  An.  page  0. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans.    Ih^lanUer^ 
J.    Felloices  d  MiUs  and  Alfred  Shaw,  for  plaintiff  and  appellee. 
JBT.  J,  Leovy^  City  Attorney,  for  appellant. 

LuDELiNQ,  C.  J.  The  plaintiff  sues  for  $10,125,  with  interest  from 
fifteenth  May,  1806,  being  for  salary  as  coroner  for  the  parish  of 
Orleans,  from  the  first  of  April,  1865,  to  the  fifteenth  of  May,  1866,  at 
the  rate  of  $9000  per  annum. 

The  city  pleaded  a  general  denial,  and  averred  that  if  the  plain- 
tiff was  ever  coroner  he  held  his  appointment  under  the  military 
authority,  and  he  was  removable  at  pleasure.  That  he  was  duly 
removed  on  the  first  of  May,  18G5,  and  his  successor  qualified  and 
and  entered  upon  the  duties  of  his  office  shortly  afterwards.  The 
defendant  further  alleged  that  the  salary  of  the  office  was  reduced 
from  $9000  per  annum  to  $6000  on  the  third  of  April,  1865,  and  that 
the  amount  due  plaintiff  for  salary  from  third  April  to  the  first  of 
May  was  tendered  to  him,  but  he  refused  it. 

The  facts  of  this  case  bring  it  within* the  principles  governing  the 
cases  of  D.  E.  Mandell  v.  The  Mayor  and  City  of  New  Orleans,  and 
The  State  er  rel,  Handlin  t;.  The  Auditor  of  the  State  of  Louisiana, 
recently  decided. 

It  appears,  from  the  evidence  in  this  case,  however,  that  for  a  portion 
of  the  time,  when  he  was  in  office,  the  plaintiff  has  not  been  paid, 
that  is,  from  third  of  April  to  the  first  of  May,  1865,  when  he  was 
removed. 

It  is  proved  that  on  the  third  April,  1865,  the  salary  of  the  office  was 
reduced  to  $6000  per  annum,  hence  the  city  owes  the  plaintiff  five 
hundred  dollars,  the  salary  for  one  month.  The  prescription  of  one 
year  pleaded  in  this  case  is  inapplicable. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment 
in  favor  of  the  plaiutiff  for  five  hundred  dollars,  with  five  x>er  cent, 
per  annum  interest  thereon  from  tlie  first  of  May,  1865,  till  paid,  and 
the  costs  incurred  in  the  District  Court;  and  that  the  plaintiff  and 
appellee  pay  the  costs  of  appeaL 

Rehearing  refused. 
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Peter  Marcy  v.  Citizens'  Mutiul  Ininmnce  Companj. 


No.  1010. — Peter  I^Iarct  v.  Citizens'  Mutual  Insurance  Company. 

Where  the  order  of  appeal  hae  been  granted  on  petition  the  appellee  mast  bo  cited,  othorwlse 
the  appeal  will  be  dismissed  on  motioB. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Duplan- 
iic}',  J.  BucJuinan  d*  Oilmore^  for  plaintiff  and  appellee,  It,  QoBtera 
and  A.  <&  M,  Voorhiea,  for  defendant  and  appellant. 

Wyly,  J.  Appellee  moves  to  dismiss  this  appeal  because  be  has  not 
been  cited  according  to  law,  the  appeal  liaving  been  granted  on  peti- 
tion and  not  on  motion  in  open  court,  and  also  because  the  appellants 
ihave  voluntarily  executed  the  judgment  by  paying  the  same  and  by 
agreeing  to  discontinue  the  appeal  after  the  same  had  been  granted. 

Tlicro  ^s  no  evidence  in  the  record  that  appellee  has  been  cited  and 
this  court  will  notice  at  any  time  the  want  of  proper  parties  to  the 
appeal.    20  A.  37. 

After  the  order  of  appeal  was  granted  the  parties  thereto  entered 
into  the  followiug  agreement,  viz:  *'The  judgment  having  been 
satisfied  in  the  sheriff's  office,  it  is  now  agreed  that  the  appeal  bo 
discontinued."  This  was  signed  by  the  attorneys  of  record  for  both 
parties. 

Under  the  circumstances  the  motion  to  dismiss  must  prevail. 

It  is  therefore  ordered  that  this  appeal  be  dismissed  at  appellant's 
costs.' 

Heheaiing  refused. 


No.  1G47.-~Jeannet  Quertier    &  Co.  v.  Succession   of  Charles 

HiLLE  et  al. 

Where  real  estate  has  been  specially  mortgaged,  or  the  tsti dor's  privilege  has  been  duly 
recorded  to  secure  the  payment  of  th»  price,  and  the  purchaser  dies  and  his  succession  is 
opened  in  the  Vrubato  Caurt,  an  crder  of  seisore  and  sale  may  issue  from  a  court  of  ordi. 
nary  Jurisdiction  against  the  surcetsion,  to  enforce  the  mortgage  rights,  and  the  property 
mortgaged  bo  seized  and  sold,  and*  the  same  tribunal  that  authorizes  the  sale  has  Jurisdic- 
tion over  the  proceeds  thereof,  and  those  entitled  to  thom  may  claim  them  in  such  court, 
where  their  rigbti  must  be  established.  ' 

Under  the  homestead  law  the  surviving  widow  and  children  of  the  deceased  husband  have  a 
superior  mortgage  and  privilege  on  the  proceeds  of  the  salo  of  the  property  of  the  hus- 
band to  the  extent  of  one  thousand  doUsrs  over  aU  other  creditors,  except  the  Tendor's 
privilege  and  the  expenses  of  the  sale.  She  may  assert  this  privilege  in  a  suit  between  the 
other  mott^age  creditors  and  the  purchaser  of  the  property  before  the  court  that  granted 
the  order  of  seizure  and  sale. 

\  PPEAL  from  the  Second  District  Court  of  New  Orleans.  TJiomas, 
.11.  J'  iTonior  d- Ucnedicf,  for  plaintiffs  and  appellants.  A.  Canongo 
and  Cyprian  Ihtfour,  for  appellees. 

IIowELL,  J.  In  January,  1302,  real  property  belonging  to  the  suc- 
cessions of  Joseph  Allen  and  Charles  Allen,  was  sold  under  executory 
process  in  this  suit  for  a  debt  due  plaintiffs  as  first  mortgagees,  by  the 
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partnership  which  had  existed  between  the  said  Allen  &  HiUe.  Aiter 
satisfying  plaintiff's  demand  a  balance  of  $1852  88  of  the  proceeds  re- 
mained. Francis  Beynolds,  as  second  mortgage  creditor  of  said  firm 
of  Allen  &  HillO;  and  the  administrator  of  Charles  HfllO;  in  January, 
1864,  took  a  rale  on  the  purchaser,  Louis  Gerteis  and  Mrs.  Marie  Louifie 
Allen/ widow  of  Joseph  Allen,  and  natural  tutrix  of  the  minor  Allen, 
to  show  cause  why  said  balance  of  $1852  88,  with  eight  per  cent,  inter- 
est, should  not  be  paid  to  them,  the  movers  in  the  rule.  In  this  pro- 
ceeding, in  which  a  curator  ttd  hoe  was  appointed  to  represent  Mrs. 
Allen,  a  final  judgment  was  rendered  in  this  court  in  January;  1866, 
affirming  the  judgment  condemning  Gerteis,  the  purchaser,  to  pay 
Reynolds  $983  09,  with  interest  at  eight  per  cent,  on  one-half  thereof 
from  the  twenty-ninth  November,  1858,  and  on  the  other  half  from  the 
twentj'-ninth  November,  1859,  vp  to  the  date  of  final  payment,  and 
giving  a  non-suit  as  to  the  right  of  the  representatives  of  the  succes- 
sions of  the  said  two  debtors  to  the  balance  of  said  purchase  price. 
See  18  A.  65. 

Reynolds  issued  execution  on  this  Judgment,  and  caused  the  prop- 
erty purchased  by  Gerteis  to  be  seized,  whereupon  Gerteis,  in  May, 
1866,  enjoined  the  sale  thereof,  on  the  ground  that  since  the  rendition 
of  the  said  Judgment  in  favor  of  Reynolds,  Mrs.  Allen  had  instituted 
suit  against  him  in  the  Sixth  District  Court  of  New  Orleans  for  a  sum 
of  $926  44,  to  be  paid  with  first  privilege  out  of  the  balance  of 
$1852  88  in  his  hands,  and  for  the  payment  of  which  she  claims  a 
Judgment  against  his  said  property.  And,  alleging  that  he  can  not  be 
made  liable  beyond  the  price  of  his  ac^udication,  he  tenders  in  court 
the  said  balance  due  u];K>n  his  property,  and  cites  Francis  Reynolda, 
widow  Joseph  Allen,  J.  P.  Moore  &  Son,  and  Nicholson  &  Co.,  claim- 
ing piivilege  thereon,  and  asks  the  court  to  distribute  the  same  among 
them  according  to  their  respective  rights. 

Reynolds  answered  that  his  judgment  could  only  be  satisfied  by  Ger- 
teis on  full  payment  w^ithout  regard  to  any  contesting  claims,  all  of 
which  he  denied,  as  well  as  all  the  allegations  of  the  petition,  except 
his  Judgment  and  execution,  and  prayed  for  damages.  Moore  &,  Son 
pleaded  the  general  issue,  denying  specially  Mrs.  Allen's  claim  to  any 
of  the  fund  deposited,  alleging  that  Gerteis  is  responsible  for  interest 
thereon  from  the  day  of  adjudication,  and  asking  to  be  jmid  the  residue 
after  paying  Beynolds.  Mrs.  Allen,  as  widow  and  tutrix,  intervened  as 
third  opponent,  claiming  in  her  own  name  one-half  of  the  fund  depos- 
ited, by  virtue  of  the  privilege  and  mortgage  securing  her  dotal  rights, 
and  in  the  event  of  her  said  claim  being  rejected  she  demands  for  her- 
self and  her  minor  child,  who  are  in  necessitous  circumstances,  the  said 
sum  under  the  homestead  law.  Default  was  taken  as  to  Nicholson 
&  Co. 

By  consent  of  parties,  and  without  prejudice,  Beynolds  withdrew 
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one-half  of  said  fund  less  fifty  dollars,  and  the  contest  is  in  relation  to 
the  half  alleged  to  be  subject  to  the  claim  of  die  widow,  or  that  of  the 
widow  and  minor. 

Judgment  was  rendered  maintaining  the  injunction,  discharging  Ger- 
tcis  from  all  liability  to  the  defendants,  canceling  their  privileges  and 
mortgages  resting  on  die  said  property  purchased  by  him,  and  order^ 
ing  the  balance  in  tlie  hands  of  the  clerk,  less  tiie  costs,  to  be  paid  to 
the  curator  of  the  widow,  wlio  was  interdicted  pending  the  proceedings, 
and  the  tutor  minor ;  from  which  Kcynolds  appealed,  and  in  this  court 
Moore  &  Son  join  in  the  appeal. 

On  the  trial  below  Beynolds  moved  to  strike  from  the  record  the  in- 
tervention and  third  opposition  of  Mrs.  Allen,  and  to  refuse  to  hear 
her  herein,  on  the  grounds : 

**  First,  Tliat  she  has  no  interest  in  this  matter,  which  is  a  contest  be- 
tween Beynolds  and  Ocrteis,  into  which  no  third  party  can  be  drawn. 

*'  Second^  That  Mrs.  Allen,  if  slio  has  any  cause  of  action,  must  assert 
it  in  the  succession  of  her  deceased  husband,  which  is  proved  to  have 
been  opened,  and  cannot  intervene  here  until  her  claim  has  been  finally 
liquidated  in  her  said  husband^s  succession. 

*^  TJiirdf  That  said  intervention  and  opxiosition  comes  too  late,  after  all 
litigation  between  Reynolds  and  Gerteis  has  closed,  and  Beynolds  has 
a  final  judgment  in  Ids  favdr,  and  stands  with  his  execution  in  the 
premises  of  his  debtor  by  the  final  decree  of  the  tribunal  of  the  last 
resoi't. 

'^  Fourthy  That  the  claim  c^  the  minor  child  of  said  Mrs.  Allen  is  sub- 
ject also  to  all  of  the  foregoing  ol\iections." 

The  motion  was  overruled,  and  a  bill  of  exceptions  reserved : 

I.  The  iuterest  which  Mrs.  Allen  has  in  this  matter  is  manifest.  She 
had  instituted  suit  against  Gerteis,  tlie  puixhaser,  for  a  portion  of  the 
fund  deposited  by  him  in  this  proceeding,  and  upon  which  she  claims 
a  privilege  and  mortgage,  and  to  which  others  make  claim  also.  C.  P. 
300,  301,  401,  40?,  403. 

II.  As  the  law  permits  succession  property  to  be  sold  under  an  order 
of  seizure  and  sale  from  a  couit  of  ordinary  jurisdiction,  it  permits 
those  entitled  to  the  proceeds  thereof  to  claim  them  in  such  court, 
where  their  rights  thereto  must  be  established,  or  a  transfer  thereof  be 
made  to  a  court  specially  vested  with  jurisdiction  of  the  distribution 
of  any  residue.  It  may  be,  so  far  as  tlus  bill  of  exceptions  is  to  bo 
considered,  that  she  has  already  liquidated  her  claim  in  the  mortuary 
proceedings ;  but  she  is  claiming  a  high  privilege  and  mortgage  on  this 
particular  fund,  and  must  be  heard. 

III.  The  litigation  between  Beynolds  and  Gerteis,  to  which  Mrs. 
Allen  was  not  a  party  asserting  the  rights  here  involved  and  in  the 
same  capacity,  cannot  conclude  her.  Having  his  execution  upon  the 
property  of  Gerteis  is  evidence  that  the  fund,  upon  which  Mrs.  Allen 
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asserts  a  privilege  and  mortgage,  has  not  yet  passed  to  his  (Reynolds') 
possession,  and  that  she  has  the  opportunity  to  parsne  it.  The  former 
prooeeding,  reported  in  18  A.,  p.  65,  did  not  determine  finally  the  rights 
of  the  widow  and  minor.  The  question  whether  or  not  they  were 
really  parties  to  that  proeeeding  was  not  raised ;  and  it  seems  from  the 
case  as  reported,  and  from  the  record  thereof  now  before  us,  that  Mrs. 
Allen,  as  widow  and  natural  tutrix,  was  represented  by  a  enmtoT  ad  hoe, 
appointed  on  the  motion  of  Reynolds  himself.  He  then  contended  that 
Gerteis  was  bound  to  retain  in  his  hands  the  residue  of  the  purchase 
price  for  the  benefit  of  the  parties  interested,  and  that  his  payment 
thereof  to  the  sheriff  was  no  payment  in  law,  upon  which  the  issue  was 
made  and  decided ;  but  no  question  was  made  as  to  the  dotal  rights  of 
the  wife  or  the  homestead  rights  of  the  widow  and  child.  They  are  not 
too  late  as  long  as  they  have  not  concluded  themselves,  and  the  fund 
subject  to  their  rights  may  be  reached  by  them,  which  is  now  the  case. 

IV.  The  foregoing  applies  to  the  claim  of  the  minor.  The  District 
Judge  did  not  err  in  entertaining  the  intervention  and  opposition  of  the 
widow  and  tutrix. 

This  brings  us  to  the  consideration  of  the  claims  to  the  balance  still 
in  the  hands  of  the  clerk  of  the  court  a  qua. 

The  only  property  owned  by  the  widow  and  minor,  or  either  of  them, 
at  the  date  of  tlie  death  of  Allen  or  since,  is  the  judgment  of  the  wife 
against  said  Allen,  her  husband,  recorded  twenty-first  January,  16G0, 
in  the  parish  of  Orleans,  and  which  proves  to  be  valueless,  as  she  in- 
tervened in  the  act  of  mortgage  to  Moore  &  Son,  and  renounced  all  her 
rights  in  their  favor,  and  which  renunciation  inured  to  the  benefit  of 
Reynolds  (10  R.  159,  12  A.  778),  while  they,  the  widow  and  minor,  aro 
shown  to  have  been  at  the  death  of  Allen,  and  to  be  yet  in  very  neces- 
sitous circumstances.  According  to  the  terms  of  the  homestead  act, 
they  have  a  preference  over  all  other  debts,  except  those  for  the  vend- 
or's privilege  and  expenses  incurred  in  selling  the  property. 

We  think,  under  the  circumstances,  the  District  Judge  made  a  proper 
disi>osition  of  said  fund. 

Judgment  affirmed. 

Rehearing  refused. 


No.  1646. — Succession  of  W.  J.  McABTnun. 

The  ftaaetioiis  of  the  attorney  for  abtent  heim  comm  when  the  hein  preeent  themsolvct,  tad 
are  recognized  and  put  into  poMoaiion  of  the  ancceedon  by  order  of  the  court. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.    Thamaa,  J. 
M.  O.  Dunn,  attorney  for  absent  heirs,  appellant,  W>  W.  ffandliUf 
attorney^  in  fact,  appellee. 
Wtlt,  J.    On  the  tenth  April,  1867,  Robert  J.  DufiEy  was  appointed 
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onrator  of  the  vacant  succession  of  Wm.  J.  McArthar,  and  M.  C.  DaoB, 
Esq.,  was  appointed  attorney  of  absent  heirs. 

On  the  eighteenth  of  April  the  curator  filed  on  account  and  tableam 
showing  the  assets  and  liabilities  of  the  succession,  praying  that  the 
same  be  homologated,  and  he  be  authorized  to  settle  the  succesaion  ia 
accordance  therewith. 

Tlie  attorney  of  absent  heirs  filed  an  opposition  to  this  account,  oom- 
^plaiuingof  the  excessive  amounts  allowed  the  creditors  respectively,  ex- 
c<'pt  the  item  of  twenty -live  dollars  allowed  him  for  fees  as  attorney  of 
absent  heirs,  wliicli  he  averred  was  not  equal  to  the  value  of  his  ser- 
vices, the  same  being  worth  one  hundred  dollars. 

In  the  mean  time,  to  wit,  on  the  twenty-seventh  of  April,  1867, 
Augustus  £.  Mc Arthur,  as  sole  surviving  parent  of  ihfi  deceased,  and 
as  guardian  of  his  minor  children,  was  recognized  by  the  court  as  sole 
surviving  heir  of  the  decensetl,  and  ordered  to  be  put  in  x>osaession  of 
the  property  of  the  succession. 

The  heirship  was  fully  proved,  the  curator  and  the  attorney  of  absent 
heirs  cross  examining  the  witness. 

On  the  same  day^  the  said  Augustus  Eu  Mc  Arthur  appointed  William 
W.  Ilandliu,  Esq.,  attorney  in  fact,  conferring  upon  him  full  power  to 
collect,  receipt  for  and  settle  with  the  curator  of  the  estate  of  WilliAm 
J.  McAi'thur,  and  specially  authorizing  him  to  dismiss  all  oppositions  to 
tlie  tableau,  and  to  have  the  attorney  of  absent  heirs  dismissed,  and  to 
allow  all  the  claims  on  the  tableau  to  be  paid.  And  the  said  MoArthnr 
on  the  same  day  appeared  before  Robert  J.  Ker,  notary  publle,  and 
made  due  and  legal  acknowledgment  that  he  signed  and  executed  the 
power  of  attorney  for  the  purposes  therein  specified  as  his  yoluntary 
act. 

On  the  twenty-seventh  November,  1867,  a  full  and  complete  settle- 
ment was  made  with  said  agent  of  Augustus  £.  McArthnr,  and  a  sum  of 
money  paid  over  to  him.  It  was  stipulated  that  all  the  claims  on  the 
tableau  should  be  allowed,  and  the  opposition  of  the  attorney  of  absent 
heirs  be  dismissed.  This  covenant  fuUy  carried  out  the  olj^ect  of  the 
order  requiring  the  heirs  to  be  put  in  possession. 

Notwithstanding  the  settlement  as  aforesaid,  the  attorney  of  absent 
heirs  continued  liis  opposition,  which  was  finally  overruled  by  the 
court,  and  the  account  of  the  curator  homologated. 

The  attorney  of  absent  heirs  has  appealed  from  the  judgment  homci- 
legating  the  account,  allowing  fifty  dollars  fee  to  him,  and  also  from 
the  judgment  recognizing  the  heirs,  and  ordering  them  to  be  pat  in 
possession  of  the  property. 

The  creditors  have  been  paid,  aod  tho  projierty  turned  over  to  the 
heirs  by  order  of  the  court. 

We  cannot  see  by  what  authority  the  attorney  of  absent  heirs  eon- 
tinned  Ids  opposition.  After  the  heirs  bad  appeared  and  appointed  an 
attorney  at  law  and  attorney  in  fact  to  represent  them,  after  they  had 
been  recognized  as  the  heirs,  and  ordered  to  be  put  in  posaessi^n  ai  the 
proper^;  the  duties  of  the  ftttoroey  of  abeent  hwa  terminated.    He 
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bad  no  one  else  to  reprcBent.  Tliose  for  wliom  lie  was  appointed  to  act 
had  appeared,  been  recognized  as  the  heirs  by  the  court,  and  had  made 
a  settlement  for  themselves  with  the  curator. 

There  are  no  allegations  ttiat  there  are  other  heirs  in  fraud  of  whoso 
rights  the  settlement  complained  of  has  been  made. 

We  think  the  court  very  proi>erly  overruled  the  opposition  of  the 
attorney  of  absent  heirs,  and  homologated  the  ac4M»unt. 

It  is  therefore  ordered  that  the  judgment  be  affirmed  with  cost:;. 


No.  2154. — State  of  ZiOuisiAXA  t;.  George  A.  Fosdick. 

Th*  Mi  of  tb*  Lsfrislataro  of  1855,  antborlziog  the  impocitlon  of  a  Ucente  tax  ol  one  thonnuid 
dollan  on  each  Inmirer  or  insiumnce  compeay  not  chertored  by  the  State,  and  only  im. 
poeea  a  IJoenae  tax  ol  fire  hundred  doUan  on  each  Inearance  company  chartered  by  the 
lawi  of  the  State,  !■  not  in  conflict  with  that  proTiaion  of  the  constitution  which  reqniree 
(hat  taxation  ■hall  be  equal  and  uniform.    10  An.  402. 

An  agmit  of  a  foreign  corp<»ation  domidHated  and  doing  tnuineea  in  thie  State,  cannot  invoke 
the  inhibiting  clauses  of  the  Constitution  of  the  United  States  against  acts  of  the  Legisla- 
ture which  it  is  alleged  discriminate  between  citizens  of  this  State  and  those  of  the  other 
States  of  the  Union. 

APPEAL  from  the  Seventh  District  Court,  jMirish  of  Orleans.    CoUens^ 
J.    H,  C.  DibhlCf  for  plaintiff  and  appellee.    Mandolph^  Singleton 
di  Broumf  for  defendant  and  appellant. 

Wtly,  J.  The  defendant  has  appealed  from  a  judgment  against  him 
for  the  amount  of  his  license  as  insurance  agent  for  the  year  18G8. 

He  avers  that  the  act  of  tlie  15th  March,  18.S5,  authorizing  said 
license  tax,  is  unconRtitiitional,  tinequal,  unjust  and  oppressive.  That 
it  imposes  a  license  t4ix  of  $1(K)0  on  each  insurance  company  or  insurer 
not  chartered  by  thi^  State,  and  only  $5()0on  each  insiintncc  company  in- 
corporated by  the  laws  of  this  State.  He  contends  that  tliis  distinction 
is  made  between  these  two  classes  in  violation  of  article  118  of  the 
Constitution,  and  tliat  as  agent  of  the  Queen^s  Insurance  Company  of 
LiTerpool  and  London  he  is  aggrieved  by  this  unjust  discrimination. 

The  constitutionality  of  this  law  was  examined  by  tliis  court  in  Uie 
cases  of  the  State  v.  Ogden,  and  the  State  «.  Lathrop,  10  A.  402,  where 
it  was  held  that  the  Constitution  has  not  deprived  the  Legislature  of 
the  power  of  dividing  t!ie  objects  of  taxation  into  classes ;  it  merely 
requires  that  the  burden  bo  equal  upon  all  those  included  in  the  same 
class.  **  That  the  class  of  insurance  offices  liable  to  the  thousand  dollar 
tax  under  the  statute  in  question  is  entirely  different  from  that  which 
is  liable  to  the  five  hundred  dollar  tax.  If  this  State  has  thought  fit  to 
recognize  foreign  charters  of  incorporations  to  the  extent  of  permitting 
foreign  corporations  to  transact  business. in  their  corporate  name, 
through  agents  within  our  limits,  the  Legislature  had  tlie  undoubted 
right  to  attach  what  conditions  it  thought  fit  to  the  privilege." 

It  might  have  permitted  the  insurance  companies  incorporated  under 
the  laws  of  this  State,  and  have  excluded  entirely  the  agents  of  foreign 
corporations,  and  all  others. 
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It  imposes  an  equal  burden  upon  the  agents  of  all  the  foreign  in- 
surance companies,  and  the  defendant  is  not  subjected  to  any  greater 
license  than  others  belonging  to  the  same  class. 

It  does  not  discriminate  between  the  citizens  of  this  State  and  those 
of  other  States,  as  the  defendant  alleges,  giving  the  former  greater  pri- 
vileges and  immunities  than  the  latter;  but  if  it  did,  the  defendant,  as 
agent  of  an  English  coi-poration,  cannot  invoke  the  inhibitory  clause  of 
the  Constitution  of  the  United  States  in  relation  thereto.  The  citizens 
of  all  classes  are  peniiitted  to  pursue  the  occupation  of  insuring  by  in- 
corporating themselves  into  companies  for  that  business  under  the  laws 
of  this  State,  and  by  paying  a  license  of  $500,  or  they  can  pursue  the 
occupation  by  paying  a  license  of  $1000  without  incorporating  under^ 
the  laws  of  this  State. 

The  statute  presents  two  conditions,  upon  complying  with  either  of 
which  citizens  or  foreigners  can  pursue  the  insurance  bu.»ines8  in  thia 
State. 

After  carefully  considering  the  printed  argument  filed  by  the  defend- 
ant, we  are  unable  to  perceive  any  sufficient  reason  to  depart  fi*om  the 
decisions  in  the  Stat-e  v,  Ogden  and  the  State  v.  Lathrop,  10  A.  402, 
where,  under  the  same  state  of  facts  as  now  x)resented,  the  statute  in 
question  was  held  to  be  constitutional. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


No.  1639. — St.  Felix  Casakave,  Administrator,  v.  Adam  L.  Bixoa- 

MAN. 

A  white  man  Im  allowed,  bj  the  Uwt  of  Lonidaiw,  to  acknowledge  hli  natnnl  children  hj  • 
woman  of  color.  Sach  acknowledgment  must,  however,  be  made  before  a  notary  publlo  in 
the  pretence  of  two  witneeeea.  None  bnt  anthentio  CTidenoe  of  the  acknowledgment  it 
admiMable  to  estobUah  the  dMt.    C.  0.  221,  S22»  836 ;  12  B.  67. 

APPEAL  ftom  the  Second  District  Court  of  New  Orleans.  Thomtu^ 
J.  Q.  Schmidt,  for  plaintiff  and  appellant.  TF.  H.  Hunt,  for  de- 
fendant and  appellee. 

Taliafsrko,  J.  The  plaintiff,  as  administrator  of  the  succession  of 
James  Adam  Williams,  sues  to  get  possession  of  the  property  of  the 
estate  which  he  alleges  is  illegally  withheld  from  him  by  the  defendant. 
The  answer  is  that  the  defendant  is  the  natural  fatlier  of  the  decedent 
and  his  sole  heir,  and  as  such  has  been  duly  recognized  and  put  in  pos- 
session of  the  succession. 

The  facts  appear  to  be  that  James  Adam  Williams,  or,  as  otherwise, 
ni^med  James  Adam  Bingaman,  was  one  of  three  natural  children  who 
survived  their  mother,  Mary  Ellen  Williams,  a  free  woman  of  oojor 
who  died  in  Admas  county,  Mississippi,  in  November  1861.  She 
bequeathed  a  considerable  amount  of  property  to  her  heirs,  then  mi-, 
nors,  vie :  Charlotte  Pauline  (wife  of  the  plaintiff  in  this  case),  Jamea 
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AdAte  ik&d  Eleaora.  In  January,  1862,  A.  L.  Biugaman,  the  defendant, 
triM  i^pointed  tiieir  tutor.  James  Adam,  the  Bon,  perished  on  board 
the  Fashion,  in  the  destruction  of  that  steamer,  on  the  twenty-seyentla 
of  I>ecember,  1866.  He  left  no  will  and  no  heirs  in  the  deseendiag 
line.    His  sueeession  was  appraised  to  925,196  12. 

The^aiatiff,  on  the  twelfth  of  July,  1867,  applied  for  letters  of  ad- 
ministration, and  after  the  usual  proceedings  were  had,  was  duly  ap- 
pmnted  administrator  of  the  estate. 

On  the  ninth  of  July  of  the  same  year,  three  days  before  the  filing  of 
the  plaintiir's  petition,  the  defendant  filed  his  petition  in  the  same 
court,  setting  out  his  claim  to  the  succession  of  his  natural  son,  as  his 
sole  heir,  and  prayed  to  be  decreed  entitled  to  the  same ;  that  he  be 
allowed  to  accept  it  with  benefit  of  inventory,  and  that  an  inventory 
and  appraisement  be  made.  It  was  shown  satisfactorily  to  the  court 
tiiat  tiie  defendant  had  by  notarial  act,  on  the  thirteenth  of  July,  1865, 
formally  acknowledged  the  decedent  as  his  natural  son ;  that  the  son 
di^  without  descendants,  and  that  there  were  no  debts  against  his 
estate.  Therefore,  on  the  twelfth  of  July,  1867,  an  order  was  rendered 
recognizing  the  defendant  as  solo  heir  of  the  estate,  and  that  he  be  put 
in  possession  as  such. 

In  ibis  s«it  the  plaintiff  alleges  as  grounds  ibr  annulling  this  order  of 
the  court,  that  the  mother  of  the  decedent  died  in  1861,  and  that  the 
acknowledgment  of  paternity  made  by  Adam  L.  Bingaman  was  ^'  evi- 
dently made  in  the  exclusive  interest  of  himself,  and  was  therefore  in- 
i^misMble  without  additional  proofs  legally  taken  to  prove  the  filiation. 
That  A.  L.  Bingaman  was  not  the  natural  father  of  the  decedent,  and 
that  he  expects  to  prove  that  he  repeatedly  denied  being  his  father. 
That  the  decedent  was  a  free  man  of  color,  the  son  of  Mary  Ellen 
WftUiams,  a  free  woman  of  color,  and  the  said  A.  L.  Bingaman,  being  a 
tree  white  man,  labors  under  a  twofold  disability  in  the  matter  of  the 
acknowledgment  of  paternity,  because  the  laws  of  Louisiana  fiHrbid  a 
wUte  vw^  from  legitimating  his  colored  childi*en,  and  because  A.  L. 
Bingaman  was  incompetent  to  marry  Mary  E.  Williams,  tlie  mother, 
at  the  time  of  the  conception  of  the  son,  and  hence  could  not  ae- 
knowledge  him  as  his  natural  chUd.''  The  defendant  excepted  on  two 
grounds }  first,  that  the  petition  sets  forth  no  cause  of  action ;  secondly, 
that  the  petitioner,  Casanave,  is  without  authority  to  stand  in  judgment 
herein  as  administrator  of  the  succession  of  J.  A.  Williams,  is  identi- 
cally the  same  person  as  J.  A.  Bingaman,  and  that  the  name  of  Binga- 
man was  the  patronymic  by  which  that  person  was  generally  known, 
and  to  wliich  he  was  entitled  after  the  act  of  recognition  in  1865.  That 
tiie  succession  of  J.  A.  Bingaman  was  not  opened  by  the  proceedings 
in  virtue  of  which  the  plaintiff  asserts  the  character  of  administrator 
of  the  estate  of  J.  A.  Williams,  and  could  not  be  opened,  because  the 
had  been  theretofore  regularly  opened  and  finally  closed  by  the 
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judgment  of  the  court  rendered  on  the  application  of  the  defendant  to 
be  put  in  possession  of  said  succession  in  the  proceedings  referred  to  in 
plaintiff 's  petition. 

Judgment  was  rendered  iu  favor  ot  defendant^  sustaining  the  excep- 
tions and  dismissing  tlie  plaintiff's  action.  The  judgment  further  or- 
dered that  the  under  tutor  of  the  minor,  Elenora  Williams,  iastituto, 
either  conjointly  with  the  plaintiff  and  wife  or  in  Iter  own  behalf  sep- 
arately, in  the  name  of  said  minor,  an  action  testing  the  validity  of  th(^ 
order  of  tlie  court  decreeing  A.  L.  Biugaman  to  be  the  sole  heir  of  J. 
A.  Bingaman,  otherwise  called  J.  A.  Williams. 

From  this  judgment  the  plaintiff  has  appealed. 

The  grounds  upon  which  the  plaintiff  chiefly  relies  are  :  First,  that 
the  defendant  was  not  the  father  of  J.  A.  Williams ;  second^  defendant 
could  not  legally  acknowledge  kim. 

That  James  Adam  Williams,  as  he  was  sometimes  called,  is  the  same 
person  that  was  also  called  James  Adam  Biugaman  there  can  be  no 
doubt  whatever.  The  identity  is  fully  shown.  The  plaintiff's  plead- 
ings distinctly  admit  it.  We  do  not  see  that  lone  declarations  of  de* 
fendant  denying  himself  to  be  the  father  of  the  decedent,  if  sack  decla- 
rations had  been  proved,  eould  have  weight  against  lus  formal  acknowl- 
edgment of  paternity  before  a  notary  jpablitf  and  witnesses  in  mannr 
required  by  law,  and  his  sworn  averments  in  judicial  proceediiigB.  That 
A.  L.  Bingamaa  was  naider  any  disability  to  make  the  acknowledg- 
ment  of  his  natural  child  we  do  not  see.       " 

The  question  whether  a  white  man  can  by  the  laws  of  Louisiana 
legally  acknowledge  his  children  by  a  woman  of  color  underwent  a 
very  full  exiunination  iu  tlie  ease  of  Compton  and  others. i?.  Prescott 
and  another^  executors,  and  others  reported  in  12  Robertson,  page  57. 

The  court  in  that  case  said :  '*  Our  code,  after  having  in  article  two 
hundred  divided  illegitimate  children  into  two  classes,  to  wit,  those 
born  from  two  persons  who,  at  the  moment  when  such  children  were 
conceived,  might  have  legally  contracted  marriage  with  each  other ; 
and  those  who  are  born  frum  i>ersons  to  whose  marriage  there  existed 
some  legal  impediment,  proceeds  in  the  two  subsequent  articles  to  de- 
fine who  are  meant  by  adulterous  and  inceatuous  bastards.  Civil  Code, 
articles  201  and  2()2.  The  latter  can  never  be  acknowledged  {ibidem^ 
article  222),  and  although  there  is  a  legal  impediment  to  the  marriage 
of  a  white  person  witii  a  free  person  of  color  (article  95),  the  exception 
does  not  appear  to  extend  to  tlieir  illegitimate  or  natural  children,  £»r 
article  222  says  only,  *'  th:it  such  acknowledgment  shall  not  be  made  ii^ 
favur  of  the  children  produced  by  an  incestuous  or  adulterous  connex- 
ion.'' Now,  article  221  says  iu  )>ositive  terms,  that  the  acknowledg- 
ment of  an  illegitimate  child  shall  be  made  by  a  declaration  before  (^ 
notary  public  iu  presence  of  two  witnesses,  and  provides  that  no  other 
ackuowledyment  sJuill  he  made  in  favor  of  children  of  color.  This  last 
proviso  contains  a  negative,  pregnant  with  an  ai&nnativei  and  ua- 
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doubtedly  meanS;  as  we  said  in  the  case  of  Robinett  et  oJ.  v,  Verdinrs 
vendees  (14  La.  545),  that  any  other  proof  of  acknowledgment  shonld 
be'exdnded  when  offered  by  children  of  color.  It  can  not  mean  any- 
thing  else,  for  article  226,  by  which  illegitimate  children  who  have  not 
been  legally  acknowledged,  are  allowed  to  prove  their  paternal  descent 
provided  they  be  free  and  white ;  provided,  also,  that  free  iUegiiimaU 
children  of  color  may  dleo  he  allowed  to  prove  their  descent  from  a  father 
of  color  only  /  and  it  is  obvious  that  the  last  restriction  was  inserted 
into  the  law,  because  with  regard  to  his  white  father  an  illegitimate  child 
of  color  is  not  allowed  to  prove  that  he  has  been  acknowledged,  bat 
in  the  manner  pointed  out  in  article  221,  to  wit,  by  authentic  evidence; 
and  that,  therefore,  he  can  not  resort  to  any  other  kind  of  proof  bat 
•  when  his  father  is  a  man  of  color.^ 

This  is  the  settled  jurisprudence  of  the  State,  and  we  are  of  the 
opinion  that  the  defendant  was  not  under  any  disability  to  acknowledge 
in  the  mode  by  public  act  before  a  notary  and  witnesses,  the  decedent 
as  his  natural  son.  We  do  not  find  that  iigustice  has  been  done  towards 
the  two  sisters  of  the  deceased,  J.  A.  Williams  or  J.  A.  Bingaman,  for 
the  judgment  expressly  reserves  their  right  to  institute  proceedings  to 
establish  and  recover  any  share  or  interest  they  may  by  law  be  entitled 
to  in  the  succession  of  their  brother. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts. 
Sehearing  refused. 


No.  2177. — City  of  New  Orleans  v.  O.  E.  Hall. 

A  p«rlj  eannot  nuke  an  appe«nnce  by  rale  to  set  ulde  m  judgment  by  defliatt  on  the  ground 
tbet  the  proceeding  against  him  waa  informal,  and  contrary  to  law;  and  at  the  aame  time 
nrge  the  exception  ot  want  of  citation. 

Alleged  erroM  in  the  ateeiiment  roll  muat  be  prored.  «nd  it  mntt  be  ihown  that  the  party  oom- 
plaining  haa  in  Tain  endeaToxed  to  haTe  them  oonreoted  in  the  manner  preacribed  by  Uw. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans    ThSard^ 
J.    F,  Miehinard,  for  plaintiff  and  appellee,  Clarke  dt  Bayne  and 
Eenshaw,  for  defendant  and  appellant. 

HowiELL,  J.  This  is  a  suit  by  special  and  summary  proceeding  for 
the  collection  of  the  taxes  of  1867,  in  which  a  default  was  taken  in  the 
Fourth  District  Court  for  the  parish  of  Orleans,  on  the  sixteenth  of 
January,  1869.  On  the  thirtieth  of  the  same  month  the  defendant  ex- 
cepted *'to  the  demand  of  plaintiff,  on  the  ground  that  he  has  had  no 
citation  or  notice  as  the  law  requires,''  and  he  prayed  that  the  suit  be 
dismissed.  On  the  same  day  the  following  rule  was  filed :  ^*  On  motion 
of  Clarke  &  Bayne  and  Renshaw,  attorneys  for  0.  E.  Hall,  and  on  sug- 
gesting to  the  court  that  an  exception  has  been  filed  herein  by  said 
Hall,  it  is  ordered  that  plaintiff  show  cause  on  Monday  the  eighth  of 
February,  1869,  at  ten  o'dod^  A.  M.,  why  the  default  herein  taken 
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should  not  be  set  aside,  the  proceedings  taken  by  the  city  of  New  Or- 
leans herein,  being  informal  and  contrary  to  law." 

This  rule,  after  hearing  evidence  thereon,  was  discharged,  and  on 
the  same  day  npon  motion  of  counsel  and  flliDg  an  answer,  the  judg- 
ment by  default  was  set  aside.  In  the  answer  the  defendant,  ''reserv- 
ing his  exception  heretofore  filed  and  averring  that  he  ought  not  to  be 
compelled  to  answer  over  for  want  of  due  citation  and  statement  of 
plaintiff's  demand,  and  by  protestation,  answers  that  said  tax  haa  not 
been  lawfully  assessed  and  is  not  due  from  tins  respondent." 

Upon  introducing  in  evidence  the  tax  bill  stamped,  ''published  ac- 
cording to  law,  (signed)  William  S.  Mount,  Treasurer,"  judgment  was 
rendered  against  the  defendant,  who  appealed  and  who  now  contends 
that  the  law  under  which  the  plaintiff  has  proceeded  (act  of  1868,  No. 
197),  does  not  authorize  the  city  to  proceed  in  this  summary  mode 
without  citation  in  person  or  at  the  domicile,  as  tlie  record  does  not 
show  that  a  judgment  for  said  taxes  had  been  rendered  against  him, 
as  contemplated  by  said  act. 

Admitting  defendant's  construction  of  said  statute  to  be  correct,  and 
that  it  does  not  authorize  judgments  to  be  rendered  against  defaulting 
tax  payers  for  the  taxes  of  1867,  upon  simple  publication  of  notice  in 
the  official  journal  without  specifying  their  names,  except  in  cases 
where  judgments  have  been  rendered  in  1868,  in  courts  which  may  be 
without  jurisdiction  thereof  under  the  Constitution  of  1868,  npon 
which  point  we  express  no  opinion,  yet  he  may,  in  strictness  of  plead- 
ing, be  held  to  have  waived  any  objection  on  this  score,  as  there  is  no 
evidence  in  the  record  that  his  exceptii  n  for  want  of  due  citation  has 
ever  been  overruled,  or  that  he  has  demanded  a  trial  thereof  before 
proceeding  to  the  trial  of  any  other  issue.  The  rule  to  set  aside  the 
default,  on  the  ground  that  the  proceeding  against  him  was  informal 
and  contrary  to  law,  is  not  an  exception  based  on  a  want  of  citation, 
and  the  suggestion  therein  that  an  exception  had  been  filed  is  not  a 
reservation  of  the  exception.  The  rule  asked  tliat  the  default  be  set 
aside,  while  tlic  exception  asked  that  the  suit  be  dismissed;  and, 
although  the  evidence  adduced  on  the  trial  of  the  rule  may  have  sus- 
tained its  allegations  (a  fact  immaterial  to  the  question  of  pleading), 
yet  in  making  an  appearance  to  file  and  try  it,  he  waived  his  exception 
and  practically  admitted  having  notice  of  the  suit.  He  cannot  thus 
make  an  appearance  and  at  the  same  time  urge  a  want  of  citation.  4 
L.  91;  5  L.  258;  10  R.  13;  1  A.  323;  11  A.  195,  197.  The  taking  ol 
the  rule  is  an  unusual  proceeding. 

As  to  any  errors  in  the  assessment  they  must  be  specially  alleged 
and  proved,  and  it  must  be  shown  that  the  defendant  has  in  vain  en- 
deavored to  have  them  corrected  in  the  manner  prescribed  by  the  law. 
11  A.  69,  195,  251;  Acts  1856,  p.  151  ei  seq.  §§  63,  65,  77,  78,  81,  82, 
94,95. 

^odgmeat  affirmed* 
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No.  1645. — Succession  of  A.  A.  Duplantier^  Deceased  Wife  of  Thomas 
Penistox. — Opposition  to  Tutorship's  Account. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.    Thomas^ 
J.    Boselius  <&  PMUps,  for  opponent  and  appellant,  CypHan  Du- 
fouTf  for  executor  and  appellee. 

Bepobter. — This  cose  was  before  the  Supreme  Court  in  May,  1867, 
and  remanded  to  give  the  executor  an  opportunity  of  producing  evi- 
dence to  establish  the  correctness  of  the  account  which  he  had  filed  on 
behalf  of  the  deceased  tutor.  On  the  second  trial  no  other  evidence 
was  offered  than  that  which  was  before  the  court  on  the  first  trial. 
The  judgment  of  the  District  Court  was  the  same  as  the  first.  The 
questions  involved  in  the  decision  are  set  forth  in  the  first  opinion  of 
die  Supreme  Court,  reported  in  19  Annual,  page  277. 

Taliaferro,  J.  The  circumstances  attending  this  case  are  peculiar 
and  anomalous.  A  natural  tutor  who  had  under  his  administrati<NDt 
for  nearly  eighteen  years  a  large  estate  belonging  to  his  minor  child, 
died  towards  the  close  of  the  year  1862,  without  ever  having  presented 
an  account  of  the  tutorship.  Shortly  after  the  death  of  his  father,  the 
minor  was  emancipated  and  required  from  the  executor  of  the  estate 
of  his  father  an  account  of  the  tutorship.  An  account  was  presented 
but  owing  to  its  informal  character  and  the  necessarily  tedious  ex- 
amination of  a  mass  of  papers  accompanying  it,  the  court  referred  the 
account  to  auditors.  Pending  the  investigation  by  the  auditors  and 
before  they  were  prepared  to  report,  the  whole  of  the  vouchers  and 
papers  of  every  kind  relating  to  the  tutor's  administration  were  de- 
stroyed by  the  conflagration  of  the  building  in  which  they  carried  on 
tbeir  labors.  The  executor  was  called  upon  by  an  order  of  court  to 
file  another  account.  This  he  did  stating  the  amount  of  the  tutor's 
indebtedness  the  same  as  in  the  account  at  first  rendered,  to  wit: 
$64,135  31. 

An  opposition  was  filed  on  the  part  of  the  minor,  and  with  it  a  de- 
tailed statement  of  the  amount  claimed  to  be  due  him  for  proceeds  of 
property  sold  by  the  tutor,  revenues  received -by  him  from  rent  of 
houses,  lots,  etc.,  in  New  Orleans  and  in  the  parish  of  Jefferson,  in- 
terest on  the  money  received,  etc.,  the  whole  running  up  to  one  hun- 
dred and  ninety-nine  thousand  nine  hundred  and  fifty -nine  dollars  and 
thirty-one  cents. 

This  demand  is  stated  in  the  form  of  an  account  running  from  year 
to  year,  with  the  balances  carried  forward,  bearing  interest  after 
allowing  Tarious  credits  and  the  commissions  of  the  tutor  on  the 
revenues  of  the  minor. 

Upon  the  triid  "of  the  ease  lihe  opposition  was  oTermled,  judgment 
in  favor  of  the  minor  was  rendered  for  the  sum  stated  by  the  executor, 
tIz:  $64,135  31*    From  this  judgment  the  minor  i^^peaHed,  aad  the 
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appeal  was  before  the  Supreme  Court  in  May,  1867.    See  19  Annnaly 
page  277. 

The  court  at  that  time  noting  the  very  great  discrepancy  betwefto 
the  sum  set  down  by  the  executor  as  due  the  minor  and  tliat  daim^ 
by  the  minor,  and  considering  the  loss  of  the  papers  which  the  tutor 
had  preserved  as  Touchers  to  support  his  account  of  tutorship,  and 
that  the  executor  might  by  resorting  to  secondary  evidence  supply  to 
some  extent  the  evident  deficiency  of  proof  to  establish  the  conectBess 
of  the  tutorship  account  which  he  presented,  reversed  the  judgmenrt 
of  the  lower  court  and  remanded  the  case. 

No  action  whatever  was  taken  by  the  executor  to  amend  his  proof; 
he  filed  the  same  account  again  and  was  met  by  the  same  oppoaitiDii* 
The  court  below  reiterated  its  judgment  and  apparently  with  stroDiger 
conviction  of  its  correctness  than  when  it  passed  upon  it  in  the  first 
instance.  The  opponent  again  aippealed.  We  are  left  theM  to  deter- 
mine this  contrpveray  from  the  incomplete  data  before  us. 

We  have  gone  over  the  ground  under  the  best  lights  afforded.  The 
claim  of  the  minor* in  our  judgment  is  sustained  by  preponderating 
evidence.  We  can  by  no  means  believe  the  account  of  the  executor 
authenticated,  and  without  proof  to  the  contrary  for  the  production  of 
which  ample  opportunity  was  granted  and  none  offered,  we  casnot 
believe  that  the  liability  of  the  succession  of  the  tutor  can  be  pfawed 
at  the  low  figure  at  which  the  executor  has  fixed  it.  We  are  told  that 
the  amount  was  fixed  by  the  tutor  himself  shortly  before  his  death, 
and  that  his  book  of  accounts  relating  to  the  adjninistntifm  of  the 
minor's  property,  together  witli  th6  numerous  vouchers  accompanying, 
were  intrusted  by  him  to  a  notary  since  dead,  a  gentleman  of  probity, 
to  make  out  a  regular  and  formal  account.  The  counsel  of  the  ex- 
ecutor and  the  judge  a  quo  find  much  weight  in  the  fact  that  the  father 
of  the  minor  himself  stated  the  amount  of  his  indebtedneea  to  hit 
child,  afid  that  it  should  be  presumed  right. 

We  regret  that  the  evidence  in  the  record  docs  not  enable  us  to 
concur  with  these  views,  so  creditable  to  their  charity.  We  fiad  fiom 
the  xeeord  that  the  tutor  sold  pix)perty  of  the  minor  to  9b  ftBtouBt  ex- 
ceeding one  hundred  and  twelve  thousand  dollar^,  every  dollar  of 
which  we  have  no  doubt  he  received. 

On  the  twenty-fifth  of  April,  1857,  real  estate  m  Jefibrson  was  sold 
for  $25,140^  on  the  tenth  of  May,  1858,  slaves  were  sold  to  the  amount 
of  $3935;  and  in  the  month  of  February,  1860,  a  further  sale  of  real 
estate  in  Jefferson  was  made  to  the  amount  of  883,820.  The  invento- 
ries show  in  the  minor  ownership  of  various  houses  and  lots  in  New 
Orleans  and  lots  of  ground  in  Jefferson.  Yoisin,  a  witness  testMlee 
that  he  was  for  six  or  seven  years  the  «gent  of  the  tutor  in  the  c<^- 
lection  of  rents.  He  says  that  the  rents  of  houses  and  lots  and  of 
vacant;  lots  for  gardens,  etc.,  amounted  to  from  $600  to  $iOO  per 
months  adding  to  this  th^  interest  o^  moi^ey  ij;i  the  hands  of  tWtoloCiK 
59 
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proceeds  of  the  sales  of  property,  the  minor  must  liave  had  a  revenao 
of  oyer  ten  thousand  dollars  per  annum  after  1857;  and  this  must  have 
increased  after  the  large  sale  of  his  Jefferson  property  in  ISGO.  From 
some  accounts  and  memoranda  of  Voisin,  in  evidence,  the  cost  of 
erecting  buildings  on  lots  of  the  minor  on  Ax>ollo  and  Terpsichore 
streets  in  1860,  was  $12,000.  Tliis,  w^ith  repairs  of  buildings  from 
1858  to  the  end  of  1862,  makes  the  sum  of  $15,039  87.  The  rents,  the 
witness  states,  immediately  increased  on  the  new  buildings  put  up  on 
Apollo  and  Terpsichore  streets.  The  hire  of  the  minor's  slaves  before 
they  were  sold  also  helped  to  swell  his  large  revenue. 

From  aught  that  appears  in  the  evidence  we  must  conclude  that  the 
income  of  tlie  minor  exceeded  quite  largely  all  the  costs  of  repairs  of 
buildings,  the  various  other  expenses  of  the  property,  and  his  own 
support,  clothing  and  education. 

As  we  have  already  said,  the  evidence  preponderates  in  fetvor  of  the 
minor's  claim.  We  think  that  judgment  must  be  rendered  in  his 
favor. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  annulled  and  reversed,  and  that  the  opponent 
Joseph  Allard  Peniston  have  and  recover  from  the  succession  of  his 
late  father  Thomas  Peniston,  the  sum  of  one  hundred  and  ninety-nine 
thousand  nine  hundred  and  fifty-nine  dollars  and  thirty-one  cents  witli 
interest  thereon  at  live  per  cent,  per  annum  from  the  first  day  of 
February,  A.  D.  1864,  with  legal  mortgage^  to  be  paid  by  preference. 
The  costs  to  be  borne  by  the  succession. 


li  sti  No.  2243.— State  of  Louisiana  v.  Gboegs  Muston. 


The  bill  of  indJctment  for  the  oriuo  or  embeaksafloft  imtt  deal^iMte  die  ttdng  embessled. 
Charging  the  eccused  with  the  embezzlement  of  the  cum  of  ctoTen  doUan  le  tBBottdcsit 
to  hold  the  prkoner. 

APPEAL  from  the  First  District  Court  of  New  Orleans.    Abel!,  J. 
S.  Beldcn,  Attorney  General,  for  the  State;  H,  FiUeuly  for  defend- 
ant and  appellant. 

LuDELiNG,  C.  J.  This  record  shows  that  George  Muaton  was  con- 
victed of  embezzlement,  that  he  was  sentenced  to  eighteen  months' 
imprisonment  at  hard  labor,  and  to  pay  the  cost  of  the  prosecution. 

Our  attention  has  been  directed  to  several  alleged  errors  apparent 
upon  the  face  of  the  record.  It  wiD  be  necessary  to  notice  only  ono 
of  them. 

The  indictment  recites  **  that  the  prisoner  did  receive  and  tate  into 
his  possession  for  and  on  account  of  the  said  0.  E.  Hall  ike  sum  of 
eleven  dollars  so  received  as  aforesaid,  the  said  George  Muston  theu 
and  there  fraudulently  and  feloniously  did  wrongfully  use,  conceal,  dis- 
pose and  otherwise  embezzle  contrary  to  the  form  of  the  statute.'' 
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The  defect  is,  ilie  thing  embezzled  is  not  indicated.  The  statute  declares 
''that  in  proBecntions  for  embezzlement  or  larceny  of  bank  notes, 
checks,  bills  of  exchange,  promissory  notes,  gold  or  silver  money,  or 
of  any  other  proi>erty  of  that  kind,  it  shall  not  be  necessary  to  srt 
forth  in  the  indictment  a  minute  and  detailed  description  thereof,  but 
a  general  allegation  of  the  amount,  and  the  thing  embezzled  or'  stolen 
shall  be  sufficient.''  It  is  necessary  to  designate  the  thing  embezzled. 
What  is  the  prisoner  charged  in  the  indictment  witli  embezzling  t  The 
ium  of  eleven  dollars.  Bat  the  indictment  does  not  inform  us  in  what 
'Hhe  sum  of  eleven  dollars"  consisted;  it  is  not  alleged  that  the  sum 
embezzled  consisted  in  gold  or  silver  dollars  or  in  currency — whether 
in  two  or  more  coins  or  treasury  notes  or  bank  bills.  The  defect  is 
one  of  substance  and  not  of  form,  and  the  omission  vitiates  the  indict- 
ment.   Acts  of  1855,  J  82 ;  10  An.  230;  20  An.  49. 

It  is  therefore  ordered,  a^ndged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed,  that  the  verdict  of  the  jury 
be  sot  aside,  and  that  the  case  be  remanded  to  be  proceeded  in  accord- 
ing to  law* 


Ko.  2292.— The  State,  etc.,  ex.  rel.  C.  Roman,  President,  etc.,  r.  Thk 
Judge  of  the  Sixth  District  Cou&t  fou  the  Parish  of  Orleans. 

An  Appesl  bond  ii  Uwftil  and  olMntive  when  dgned  by  two  or  more  suretiea  who  bind 
themaelvei  each  for  %  ateted  tnni  or  portion  of  the  bond,  the  aggregate  amount  of  tKe' 
respocUve  snma  being  the  faXL  amount  required  by  Uw. 

APPLICATION  for  a  writ  of  prohibition.    -4.  d-  M.   Voorhiee,  for 
relators. 

Reporter. — The  question  of  the  validity  of  an  appeal  bond,  where 
the  sureties  thereon  limit  their  liability  to  a  certain  amount  was  first 
determined  in  the  case  of  Bastable*s  Ueirs  v.  Succession  of  Denegre 
in  the  month  of  June,  ]86d,  by  the  Supreme  Court  organized  under  the 
Constitution  of  1864.  The  question  arose  in  that  case  on  a  motion  to 
dismiss  the  appeal  on  the  ground  that  the  bond  was  invalid,  the  sure- 
ties having  divided  their  liability.  In  that  case  it  was  held  that  tlie 
sureties  could  limit  their  liability.  That  case  which  is  still  pending 
in  the  Supreme  Court  forms  a  precedent  for  the  decision  in  this  case, 
Mr.  Chief  Justice  Lndeling  and  Mr.  Justice  Taliaferro  dissenting  from 
the  minority  of  the  Court. 

Howe,  J.  The  question  to  be  decided  in  this  case  is  whether  a  bond 
furnished  for  a  suspensive  appeal  is  lawful  and  operative  when  executed 
by  two  or  more  sureties  who  bind  themselves  each  for  a  stated  sum  or 
portion  of  the  bond.  The  aggregate  amount  of  the  respective  sums 
being  the  full  amount  required  by  law. 

This  question  was  discussed  and  determined  in  the  affirmative  in 
the  case  of  Bastable*s  Heirs  t;.  Succession  of  Denegre,  decided  on 
motion  to  dismiss  in  June,  1863,  but  which  *has  not  yet  been  reported 
for  the  reason  that  the  cause  has  not  yet  been  tried  on  the  merits.  We 
adhere  to  the  opinion  expressed  in  tliat  case,  and  are  therefore  con- 
strained to  decide  that  the  writ  demanded  herein  must  issue. 
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A*  BMe,  etc,  •xnLO,  Bonuui,  PresidMit.  •to.,  t.  Hi* Jadg« of  the  8Uih  Diatrlot  Ooori  for 

tho  Parish  of  OtImm. 


It  is  therefore  ordered  that  a  writ  of  prohibition  be  issued  as  piaj^ed 
A>r,  direefcbig  the  respondent  to  proceed  no  farther  in  4^e  ease  of  M. 
Kairinoni  «•  The  Pelican  Mataal  Insurance  Company  of  New  Orleans. 

LuDXUHO,  €M^  Justke,  dissenting: 

Isi  tUU  cttse  I  concur  in  thc)  decree,  altliough  I  dissent  entirely  fjrom 
the  yi^urs  expi^sSed  by  the  court.  The  relator  avers  that  in  the  snit 
entitled  M.  Mar^noni  v.  The  Pelican  Mutual  Insurance  Company  of 
Me\f  Orieans  a  judgment  was  rendered  against  the  company  for  $7S00 
i<rfth  lire  per  cent  per  annum  interest  from  twenty-second  day  of  March, 
1806 ;  that  within  the  legal  delays  he  applied  for  and  obtained  an  order 
for  a  suspensive  appeal,  and  he  executed  an  appeal  bond  for  the  amount 
required  by  law  in  favor  of  the  clerk  of  said  court.  He  avers  further 
that  a  motion  wits  m&de  by  the  plaintiff  in  said  suit  to  quash  the  sua- 
pensiVe  appeal  on  the  ground  that  the  bond  furnished  was  not  such  as 
the  law  required;  that  each  of  the  sureties  on  the  bond  had  limited  his 
responsibility  to  a  part  only  of  the  bond,  instead  of  binding  himself 
for  the  whole  amount  of  the  bond,  and  that  the  suspensive  appeal  was 
dismissed. 

Tliey  aver  that  unless  restrained  by  the  mandate  of  this  court  the 
District  Judge  wiU  centiQue  to  entertain  usurped  Jurisdiction  of  the 
ease  and  will  permit  the  execution  of  the  judgment  notwithstanding 
Hie  suspensive  appeal.  They  pray  for  writs  of  prohibition  and  man- 
damus against  the  judge,  sheriff  and  clerk. 

The  District  Judge  has  acknowledged  service  of  the  jietition  foT  the 
ileiiits  of  prohibition  and  mandamus  and  waived  service  of  the  rule 
iitfi;  and  he  has  furnished  in  writing  the  reasons  for  his  decision. 

He  says:  '*  The  point  to  be  decided  is  whether  an  appellant  can  fur- 
nish bond  for  a  susx^ensive  appeal  with  two  or  more  sureties,  who  ob- 
ligate ^emselves,  each  for  a  stated  sum  or  portion  of  tlie  bondf'^  And 
I  think  he  answers  the  question  correctly  in  the  negative.  The  law 
requires  the  surety  to  be  bound  ta  aolido;  if  thi^e  be  more  thau  one 
surety  on  the  bond  ectch  one  must  be  bound  for  the  whole  amount  in 
iavor  of  the  payee.  This  is  what  article  2036  of  the  Civil  Code  de- 
clares is  to  be  bound  in  solido.  Toul.  vol.  6,  Xo.  723;  Path,  on  Obli- 
gations, No.  2G1.  Article  575  of  the  Code  of  Practice  requires  the 
appellant  to  give  ''a  good  and  solvent  surety,  residing  within  the 
jurisdiction  *  *  *  as  surety  for  the  payment  of  the  amount  of  the 
judgment?^ 

The  judicial  Surety  is  bound  absolutely  for  the  debt.  C.  C.  article 
a014,  3035. 

Whether  the  sureties  may  limit  their  liabilities  by  agreement  among 
tfaemselYes  is  not  a  question  for  decision  in  this  case.  I  think  they 
can  not  bind  themselves  in  a  manner  different  from  that  in  which  the 
law  says  they  shall  be  bound  toward  the  payee  of  the  bond.  The  ap- 
peal ^'  bond  is  taken  with  reference  to  the  law  and  must  be  construed 
by  it,"    C.  C.  3035  J  3037;  2  La.  399;  9  R.  538 ;  4  An.  373;  7  An,  539, 570; 


NEW  OBLEAKS,  MAY,  1869.  44$ 


The  8tot0,  etc.,  «x  t«L  G.  Bomao.  fmOiX^nt,  etc.  ▼.  Tlie  Jadge  of  the  SizUi  Dktrict  Court  Urr 

the  VktUt  or  Otietnt. 

12  An.  ()9 ;  13  An.  604.  The  principal  in  the  bond  is  bound  in  the  snm 
of  eleven  thousand  five  hundred  dolbirs,  and  the  conditions  in  the  bond 
ate  as  ibllows :  ''  Whereas,  t|ie  above  bounden  Charles  Roman,  Presi- 
dent of  the  relicau  Mutual  Insurance  Company  of  New  Orleans,  this 
day  filed  a  petitiou  of  ap|)eal  from  a  final  judgment  rendered  against 
said  insurance  company  in  the  suit  of  M.  Marinoni  v.  The  Pelican 
Mutual  Insurance  Comp^iuy  of  New  Orleans  in  tlie  Sixth  District  Couit 

Hw  the  parish  of  Orleans  en  the day  of 

^Sovr  the  condition  of  tlie  above  obligation  is  such/  that  the  &bove 
bound  Charles  Bonian,  President  of  the  Pelican  Mutual  Insurance 
Conipany,  shiUl  prosecute  hi^  appeal  and  shall  satisfy  whatever  judg- 
ment may  be  rendered  against  him  as  President,  or  that  the  same  shall 
be  satisfied  by  the  proceeds  of  die  sale  of  estate,  real  or  personal,  if 
he  be  east  in  the  appeal,  aikerwise  that  the  mid  surety  shall  he  liable  iu 
kisplaee.  And  then  follows  the  signatures  of  tlie  parties  to  tlie  bond 
with  different  amounts,  in  figures,  after  the  signatures  of  the  sureties. 
In  tlie  case  of  Slocomb  et  al,  v.  Robert  this  court  said:  ''It  has  been 
urged  that  we  have  often  said  *  in  whatever  manner  a  man  binds  him- 
self lie  shall  remain  bound.' '^  This  may  be  true  in  mere  conventional 
obligations,  but  not  in  judicial  bonds  taken  by  a  sheriff  from  persons 
in  his  custody.  In  such  a  rase  the  sheriff  has  no  XK>wer  to  take  any 
other  bond  but  that  which  he  is  nuthoriaed  by  law  to  take.  Any 
clause  wJtieli  is  superadded  mmsi  he  refeciedj  -and  any  that  is  omitted  sup- 
plied.'^  They  offered  themselves  as  sureties  on  an  appeal  hand,  and 
their  responsibility  is  fixed  h^  tiie  law.  My  opinion  is  that  sureties  on 
an  appeal  bond  can  not  limit  their  liability  to  the  appellee,  and  that 
they  are  bound  in  soUdo,  as  the  law  contemplated  they  should  be,  each 
for  tlie  whole  debt,  notwithstanding  any  attempt  on  their  part  to  limit 
tlieir  responsibility.    I  think  theiefore  that  the  bond  is  valid. 

Taliaferro  J  J,,  dissenting: 

When  a  paity  agrees  to  sign  an  appeal  bond  as  surety  he  Qonsenti 
to  bind  himself  as  the  law  requires  him  to  be  bound,  and  he  ought  not 
to  be  heard  to  gainsay  his  obligation.  The  purx)ose  of  the  law  in  re* 
quiring  the  parties  to  be  bound  solidarily  is  to  secure  the  speedy  and 
jiracticable  execution  of  the  judgment  appealed  from  in  the  event  of 
its  conflimation  on  appeal.  This  purjwse  would  be  prostrated  if  the 
appellant  were  allowed  to 'give  a  bond  signed  by  sureties  bound  each 
for  a  portion  only  of  the  amount  of  the  bond.  If  this  doctrine  Tfas 
admitted,  an  appellant  might  give  an  indefinite  number  of,  sureties 
each  bound  for  a  minute  part  of  the  amount,  and  thus  practically 
render  the  judgment  against  him  nugatory  after  its  confirmation  by 
the  appellate  court. 

"   I  concur  with  the  Chief  Justice  in  dissenting  from  the  opinion  of  the 
minority  of  the  court. 
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•^.     446\  No.  1548. — ^P.  M.  FisK  r.  B,  M.  Montgohert. 
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▲n  »ppllcati<m  for  »  new  lumnder  of  u  iuolTeni  ii »  new  rait  Mid  not »  eonttnualton  of  tli* 

flni  procMding*  a^Blnct  Ike  buolTeot,  uid  if  not  broof hi  nniil  aftw  the  paeMge  of  th* 

twnkmpt  laws  by  the  United  StateSp  cennot  be  entertained  by  the  State  oonrta. 

Hie  peaaige  of  the  general  bankrupt  lam  bj  the  United  States  inperMded  all  State  Inaolviitt 

lawe.    19  An.  187. 

APPEAL  from  the  Fifth  DiBtrict  Court  of  New  Orleans.    Leaumontf 
J.    T,  A*  BartUtUj  for  plaintiff  and  appellant.     Q.  L.  Bright^  for 
defendant  and  appellee. 

Howell,  J.  This  suit  was  brought  in  June,  1866,  to  compel  the 
defendant  *'  to  make  a  new  surrender  of  his  property  for  the  benefit  of 
his  creditors  according  to  law ;"  was  put  at  issue,  and  when  called  for 
trial  on  sixth  November,  1867,  the  defendant  pleaded  the  peremptory 
exception  that  Congress  having  adopted  a  general  bankrupt  law,  the 
insolvent  laws  of  this  State  are  thereby  superseded  and  no  State  law 
now  exists  to  sustain  the  action.  This  exception  was  maintained  and 
the  plaintiff  has  appealed.  He  contends  that  the  jurisdiction  of  the 
Fifth  District  Court  over  the  subject  matter  had  fully  vested,  and  was 
not  divested  by  the  subsequent  passage  of  the  bankrupt  law,  and  he 
cites,  in  support  of  this  position,  the  cases  of  West  v.  His  Credit- 
ors,  5  R.  261 ;  8  R.  123 ;  Dwight  ir.  Simon,  4  A.  493 ;  Makins  v.  Their 
Creditors,  19  A.  497. 

These  cases  go  no  further  than  to  maintain  the  jurisdiction  of  the 
State  courts  where  the  surrender  had  actually  been  made  and  the 
insolvent  j»roeeedings  were  pending  when  Congress  passed  the  bank- 
rupt laws.  Here  the  proceeding  is  to  force  a  new  surrender  and  before 
the  surrender  is  ordered,  the  law  under  which  it  can  be  made  and  con- 
ducted is  superseded  or  suspended  (15  A.  602),  and  consequently  the 
judge  a  quo  did  not  err  in  dismissing  the  action  to  force  the  surrender 
which  is  authorized  by  the  Code,  admitting  that  any  of  the  articles  of 
the  Code  on  the  subject  of  the  cession  of  property  are  now  in  force. 

This  suit  cannot  correctly  be  considered  a  continuation  of  the  suit 
of  R.  M.  Montgomery  v.  His  Creditors,  but  is  a  new  suit  based  on  a 
course  of  action  alleged  to  have  arisen  since  the  surrender  was  made, 
and  ii  in  express  terms  for  a  new  surrender. 

Judgment  affirmed* 
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Mmyor  and  ComoU  of  the  Citj  of  OarroUton  et  aIb.  t.  Bowd  of  Metropolitan  Police  et  all. 

No.  1954— Mayor  and  Council  of  the  City  of  Carbolltoh  et  ^a^  ^i^ 
alB.  V.  Board  of  Metropolitan  Police  et  als.  ' 

The  act  of  the  Legislature  of  March  17, 1859,  incorporating  the  city  of  CarroUton  aatborlSM 
rait  to  be  brought  by  the  Mayor  and  eouncllmon  for  and  on  behalf  of  the  city. 

The  aAdaTit  of  the  Mayor  that  the  interest  of  the  dty  ia  abore  Are  hundred  doUan  is  snill- 
oient  to  gire  the  Supreme  Court  Jnrlsdi«^on  of  the  appeaL 

Under  the  charter  the  city  of  CarroUton  is  dispensed  from  giring  bond  in  case  of  appeal.  Act 
approved  serenteenth  of  March,  1859. 

The  act  of  the  Legislature  of  September  11, 1888.  creating  a  metropolitan  police  district  re- 
pealed so  much  of  the  charter  of  the  dty  of  CarroUton  approred  Maroh  17, 1869,  as  gSTS 
to  the  Mayor  of  said  city  the  control  and  administration  of  the  police. 

The  act  of  the  Legislature  of  September  14. 1808.  look  away  all  control  oror  the  police  ot  tho 
city  of  CarroUton  flrom  the  Mayor  and  vested  the  same  in  the  Board  of  Metropolitan  PoUoe, 
and  the  Mayor  and  couneU  in  their  representative  eapadty  having  no  right  in  tfacmaelvea 
to  administer  the  police,  they  cannot  question  the  oonstitationality  of  the  aot  of  the  Lagis- 
latwre  vesting  the  power  of  poUcing  the  city  in  the  Board  of  MetropoUtan  Folloe. 

A  party  wishing  to  have  the  cunstitutionaUty  of  an  act  of  the  Legislature  tested  before  the 
courts  must  disclose  an  interest  in  his  individual  or  representative  capacity  that  is  affected 
by  the  statute  of  which  he  complains. 

That  part  of  the  act  of  the  Legialatnre  of  September  14,  18C8,  cnating  a  metropoUtan 
poUce  district  and  providing  for  the  government  thereof,  which  divests  the  Mayor  and 
CouncU  of  the  city  of  CarroUton  ft^m  all  control  over  the  poUce  of  said  dty  an,d  vesti  the 
same  in  the  Board  of  Metropolitan  PoUce  created  by  the  act,  is  constitutional  and  vaUd. 

APPEAL  from  the  Second  District  Court,  parish  of  Jefferson.  Far- 
dee  j  J.  IS,  C.  Elliot  and  N.  Cammandeur,  for  plaintiffs  and  appel- 
lants. J.  Hawkins,  for  defendants  and  ai>p«llees,  £.  Filletil  on  the 
same  side. 

Wyly,  J.  Appellees  move  to  dismiss  this  api>eal  on  the  following 
grounds,  viz : 

First — Because  the  city  of  CarroUton  is  not  a  partj^  to  this  suit.  The 
plaintiffs  being  '*  one  Mayor,  six  eouncilmen  and  five  policemen  of  the 
city  of  CarroUton,'*  who  sue  in  their  official  capacity. 

Second — Because  the  plaintiffs  and  appellants  have  given  no  appeal 
bond. 

Third — Because  the  record  does  not  show  that  the  interest  of  each 
and  all  the  appellants  in  the  matter  in  dispute  exceeds  five  hundred 
dollars. 

The  section  of  the  act  approved  seventeenth  March,  1859,  en- 
titled **an  act  to  incorporate  the  city  of  CarroUton,"  provides: 
<*  That  the  affairs  of  said  city  of  CarroUton  shaU  be  administered  by 
a  Mayor  and  eight  eouncilmen,  and  in  and  by  the  name  of  Mayor  and 
Council  of  the  city  of  CarroUton.  The  said  corporation  shaU  be  and  is 
hereby  made  capable  in  law,  to  sue  and  be  sued,  plead  and  be 
impleaded,  answer  and  be  answered,  defend  and  be  defended  in  any 
court  or  courts  of  record  or  justice  or  other  place  whatever ;  but  in  all 
judicial  proceedings  where,  by  existing  laws,  bond  and  security  is 
required  from  litigants,  the  city  of  CarroUton  sbaU  be  dispensed  from 
furnishing  bond  or  seoority."    •    •    Act  of  1850, 219,  No.  277» 
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Kijor  »nd  GoancU  of  tbe  Gitj  of  GarroUtoA  et  alt.  t.  Board  of  XairopoUton  PoUoo  et  als* 

This  8uit  is  filed  by  the  Mayor  and  six  councilmeii  of  tlie  city  of 
Carrollton  in  their  official  capacity.  We  consider  the  city  of  CarroU- 
ton  the  real  party  plaintiff  in^  this  suit.  The  act  incorporating  the  city 
of  Carrollton,  a  part  of  which  we  have  jost  quoted,  expressly  declares 
that  the  city  may  sue  and  be  sued  in  the  name  of  the  Mayor  and 
Council  of  the  dttf  of  CarroUton. 

The  mcgority  of  the  councilmen  have  the  right  to  sue  in  the  name  of 
the  board.    3.  M.  495. 

The  city  of  Carrollton  is  dispensed  from  giving  bond. 

The  Mayor  has  filed  his  affidavit  in  this  court  stating  that  the  interest 
of  the  city  of  Carrollton  in  the  matter  in  dispute  exceeds  five  hundred 
dollars.    This  is  sufficient  to  give  this  court  jnrisdicticm. 

It  is  therefore  ordered  that  the  motion  to  dismiss  be  overruled. 


On  the  Merits. 

The  city  of  Carrollton  has  enjoined  the  Board  of  Metropolitan 
Police  from  discharging  police  duty  within  the  limits  of  their  corpo* 
ration,  alleging  tliat  said  board  without  the  color  of  right,  justice  or 
law  has  assumed  the  administration  of  the  police  of  that  city,  prevent- 
ing by  threats  and  violence  the  xH>licemen  appointed  by  them  from 
acting  in  their  capacity.  They  also  allege  that  the  act  organizing  the 
metropolitan  police  district  and  providing  for  the  government  thereof 
is  unconstitutional  in  various  respects. 

The  defendant  moved  to  dissolve  tbe  injunction  on  the  following 
grounds : 

First — That  the  injunction  issued  without  any  warrant  or  authority 
of  law. 

Second — That  the  coi*poration  of  Carrollton  withdrew  their  police 
'  force  then  on  duty  under  its  charter,  and  allowed  the  force  organised 
under  the  metropolitan  police  law  to  take  charge  of  and  police  said 
city. 

T/iat — That  the  metropolitan  police  act  authorized  the  defendant  to 
control  the  police  of  Carrollton,  and  it  repealed  that  part  of  its  charter 
inconsistent  therewith. 

The  court  sustained  the  motion  and  dissolved  the  injunction. 

FlaintifTs  have  appealed. 

I1ie  right  to  administer  their  police  wa^  conferred  on  the  plaintiSk 
by  an  act  to  incorporate  the  city  of  Carrollton  approved  seventeenth 
of  March,  1859,  the  eighth  section  thereof  providing :  ''  that  in  addition 
to  other  duties  therein  laid  down  the  Mayor  of  said  city  shall  super- 
intend the  police  thereof,"  etc. 

•  The  corporation  only  derived  ite  authorily  from  the  Legislature ;  it 
is  the  creature  thereof  and  has  tio  powers  oy^r  Um  pitted  #3$M|»t  kodi 
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as  the  law  confers.  The  act  of  fourteenth  September,  1868,  establi^* 
ing  a  metropolitan  district  and  providing  for  the  government  thereof, 
embraces  tlie  city  of  CarroUton  Tritliin  the  police  district  and  confet^ 
oil  the  defendant  full  powers  to  administer  the  police  thronghout  tho 
district ;  it  also  repeals  all  laws  in  conflict  with  the  provisions  thereof, 
and  took  effect  from  and  after  its  passage. 

Then  what  right  have  plaintiffs  to  claim  the  jarisdiction  or  the 
control  of  the  police  of  CarroUton  t  All  their  powers  over  the  subject 
matter  have  been  withdrawn  by  the  same  authority  which  conferred 
them  and  which  gave  life  to  the  corporation  itself. 

Having  no  powers  themselves  to  supervise  the  police  of  their  city 
what  interest  have  they  in  testing  the  constitutionality  of  the  provi- 
sions of  the  act  which  do  not  concern  themselves. 

They  say  the  act  complained  of  confers  judicial  powers  ott  the  Metro- 
politan Police  Board  in  violation  of  seventy -third  article  of  the  oonstl- 
tution ;  that  it  violates  the  ninth  article  which  protects  the  rights  of 
tlie  people  to  be  secure  in  their  property ;  tliat  it  inflicts  strange  and 
unusual  penalties ;  that  it  confers  power  on  said  board  to  tax  the 
people  of  CuiToUton  ;  that  it  provides  for  the  holding  of  an  office  and 
the  paying  of  a  stilary  to  a  person  who  already  holds  tho  oiBeo  of 
Lieutenant  Governor,  in  violation  of  articles  fcirty-one  and  one 
huhdred  and  seventeen  of  the  Constitution ;  that  it  violates  article 
one  hundred  and  fifteen  by  referring  to  vaiious  acts ;  that  tasMj  of  its 
provisions  are  contrary  to  and  inconldstent  with  its  title,  i&  oontraven- 
tion  of  article  one  hundred  and  fourteen  of  the  constitution,  and  that 
it  violates  the  constitution  of  the  United  States. 

Assuming  that  some  of  its  provisions  do  conflict  with  the  cMisAita- 
tion,  does  the  act  violate  any  of  the  constitutional  rights  of  the 
plaintiffs  T  Does  it  impose  a  tax  upon  the  corporation,  infringe  upon 
their  rights  of  property  or  authorize  the  exercise  of  judicial  powers  by 
said  board  toward  them  t 

If  the  act  subjects  the  people  of  CarroUton  to  unjust  taxation  and 
the  strange  and  unusual  punishment  complained  of,  they  hanre  a 
remedy  through  the  courts  by  which  to  avert  the  infHngement  of  their 
constitutional  rights. 

In  all  these  matters  the  corporation  of  CarroUton,  in  the  opinion  of 
the  Court,  is  without  interest ;  it  is  not  affected  by  any  of  the  provi- 
sions of  the  act,  which  they  say  violate  tlie  articles  of  the  constitution 
of  this  State  and  of  the  United  States. 

The  court  cannot  entertain  abstract  questions  of  law,  presented  ly 
parties  without  interest  and  wholly  unaffected  by  the  iUegaUties  and 
unconstitutionalities  complained  of.  Whether  the  title  of  the  act  is 
sufficiently  comprehensive  to  embrace  aU  its  provisions  is  immaterial ; 
it  is  certainly  broad  enough  to  cover  the  provision  making  CarroUton 
fi  part  of  the  police  district,  and  also  the  provisions  withdrawing 
57 
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police  powers  from  the  corporation  of  CarroUton  and  conferring  tlie 
same  on  the  defendants,  the  Board  of  Metropolitan  Police.  The 
provisions,  at  least,  of  tlie  act  divesting  the  plaintiffs  and  investing 
the  defendant  with  police  powers,  are  not  violative  of. article  one 
hundred  and  fourteen  of  the  constitution  ',  and  that  is  the  only  interest 
plaintiffs  can  have  in  raisiug  a  constitutional  objection. 

In  Diamond  i^.  Cain,  lately  decided,  where  the  same  constitutional 
questions  were  presented,  this  court  held  that  Diamond  was  without 
interest  to  injoin  tlie  Superintendent  of  the  Metropolitan  Police  from 
the  discharge  of  tJie  functions  of  his  office,  and  that  if  he  had  sufficient 
interest  to  inquire  into  the  constitutionality  of  the  provisions  com- 
plained of,  and  oven  if  they  should  be  held  to  be  unconstitutional,  as 
alleged,  that  would  not  render  the  balance  of  the  act  unconstitutional. 

We  now  undertake  to  pass  upon  the  constitutionality  of  the  act  in 
question,  only  so  far  as  the  same  is  presented  properly  by  the  issues  of 
this  case.  So  far  as  that  act  affects  plaintiffs  or  concerns  their  interests, 
we  are  decidedly  of  opinion  that  it  is  constitutional.  We  think  it 
constitutionally  divests  the  plaintiffs  of  all  police  powers  and  confei*a 
the  same  upon  the  Board  of  Metropolitan  Police. 

We  think  therefore  that  the  plaintiffs  were  wholly  without  interest 
in  the  matters  complained  of;  that  they  ii\joined  the  defendant 
without  any  warrant  or  authority  of  law.  and  that  the  District  Judge 
did  not  err  in  maintaining  the  motion  to-dissolve. 

It  is  therefore  ordered  that  the  judgment  be  affirmed  with  costs. 


21     4fiO 

S^J^         No.  753.— E.  HoLiiNGSHEAD  €.  L.  Stcrgis,  Executor,  and  another. 

ji  he  act  by  which  a  testamentary  diapoaitlon  is  revoked  must  be  made  in  one  of  ttis  fonas 
prescribed  for  testaments  and  clothed  with  the  sftme  formalities. 

A  noncnpatiTe  will  by  private  ao*,  not  having  been  read  by  the  testatrix  to  the  witnesses,  nor  by 
one  of  them  to  the  rest,  in  her  presence,  is  invalid  as  a  testament,  and  will  not  operate  as 
a  revocation  of  a  valid  wilL 

A  letter  written  by  the  testator,  posterior  to  the  date  of  the  last  wilU  not  clothed  with  tbe  for- 
malities required  for  a  testament,  will  not  operate  a  revocation  of  the  last  wUl  and  testa- 
ment of  the  deceased. 

■ 

APPEAL  from  the  Fifth  District  Court,  parish  of  East  Feliciana. 
Foeey,  J.     W.  F.  Kernan,  for   plaintiff  and  appellant.    CrosSf 
Hardee  d:  Muse  and  £.  T.  Merrick,  for  defendant  and  appellee. 

Wtly,  J.  Mary  Kelper,  wife  of  the  defendant,  Louis  Sturgis,  died 
without  issue,  leaving  considerable  property  in  the  parish  of  East 
Feliciana,  and  leaving  her  olographic  will  made  in  1851,  which  was 
duly  admitted  to  probate  and  ordered  to  be  executed. 

In  this  will,  after  making  certain  special  legacies,  she  devised  the 
mass  of  her  estate  to  John  B.  Sturgis,  the  son  of  her  husband,  hy  a 
former  marriage,  reserving,  however,  to  the  latter  the  usufruct,  use 
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and  habitation  thereof  during  his  life  time  and  making  him  executor 
of  the  wiU. 

The  plaintiff;  E.  HoUingshead,  the  motlier  and  forced  heir  of  the 
deceased,  claims  her  property  on  the  ground  that  the  olographic  will 
has  been  revoked  by  a  posterior  will,  in  nuncupative  form,  under 
private  act,  made  in  1859,  and  also  by  a  letter  of  the  testatrix  to  her 
mother  after  the  confection  of  the  second  will,  informing  her  of  the 
change  in  her  testamentary  disposition  and  that  John  B.  Sturgis, 
her  universal  legatee  in  the  olographic  will,  should  not  have  one 
cent  of  her  property. 

The  nuncupative  will  by  private  act  was  contested  by  Sturgis  and 
a^udged  to  be  null  and  void  on  the  ground  that  tlie  necessary  formal- 
ities for  a  valid  testament  hud  not  been  complied  with,  the  same  having 
been  written  out  of  the  presence  of  the  witnesses  and  not  read  to  them 
by  the  testatrix,  nor  read  by  one  of  tlie  witnesses  to  the  rest,  in  the 
presence  of  the  testatrix,  as  required  by  article  1575  of  the  Civil  Code. 

Plaintiff  seeks  to  have  the  olographic  will  annulled  and  to  receive 
the  property  as  sole  surviving  forced  heir  of  her  deceased  daughter  on 
the  ground  that  the  letter  which  was  dated  written  and  signed  by  the 
deceased,  and  the  posterior  will,  in  nuncupative  form,  by  private  act, 
although  invalid  as  testaments,  are  sufficiently  formal,  as  revocatory 
acts,  to  set  aside  the  olographic  will.  She  demands,  however,  that  if 
the  olographic  will  be  not  annulled,  that  tbe  legacies  thereof  be 
reduced  to  the  disposable  portion,  and  that  she  have  judgment  against 
the  executor  for  the  amount  due  her  as  forced  heir. 

This  demand  is  denied  by  the  defendants  who  declare  that  the  nun- 
cupative will  under  private  act  being  declared  illegal  and  invalid  for 
want  of  proper  formalities,  cannot  revoke  a  valid  will,  and  also  that 
the  letter  of  the  twenty-ninth  of  September,  1859,  cannot  revoke  the 
last  will  and  testament  of  the  deceased. 

The  court  below  rejected  the  prayer  for  the  revocation  of  the 
olographic  will,  decreeing  that  the  legacies  thereof  be  reduced  to  the 
disposable  portion  and  that  plaintiff  have  judgment  only  for  the 
amount  due  her  as  forced  heir. 

Plaintiff  has  appealed. 

It  is  not  pretended  that  tlie  letter  and  nuncupative  will  are  valid  as 
testaments,  but  it  i^  urged  that  they  are  acts  clothed  with  sufficient 
formalities  to  revoke  the  olographic  will  under  wliich  the  defendant, 
John  B.  Sturgis,  claims  the  property  of  the  deceased  as  universal 
legatee. 

What  are  the  formalities  of  acts  of  revocation  ?  Article  1685  of  the 
Civil  Code  declares  that  "  The  act  by  which  a  testamentary  disposition 
is  revoked  must  be  made  in  one  of  the  forms  prescribed  for  testaments, 
and  doihed  mth  tlie  same  formdUtksJ'^ 

The  nuncupative  will  by  private  act  was  not  clothed  with  the  necea- 
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«IM7  |pnMiti«i  prMcnbed  by  article  1575,  not  lynring  be«n  reftd  by 
the  testatrix  to  the  witnesses,  nor  by  one  of  them  to  the  rest  in  her 
presence. 

It  wall  ^  nnlUty  under  article  1588,  which  declaraa  that  the  fomali* 
ties  to  which  testaments  i^re  subject  "  must  be  obserred,!'  otherwise 
they  are  null  and  void. 

If  the  nunci^pative  will  upon  which  plaintiff  relies  in  this  suit  to 
establish  the  revocation  be  invalid,  as  a  will,  for  want  of  proper 
inmiaHties,  as  has  been  decreed,  it  cannot  be  valid  as  a  revoci^tory 
aet,  because  the  law  prescribes  for  the  latter  the  same  formalities.  0. 
C.  1685.  The  revocation  of  testaments  mentioned  in  article  1684  of 
tba  Civil  Code  is  exphiined  by  articles  1685, 1686, 1687, 1688  and  1689, 
front  att  of  which  we  collect  that  there  are  two  modes  of  revoking  a 
valid  testament,  the  one  by  a  written-  instrument  intended  as  a  testa- 
ment or  hiAt  will,  and  the  other  by  an  act  intended  to  take  eifect  in  tiie 
life  time  of  the  testator  which  is  contrary  to  the  disposition  of  the 
testament,  such  as  a  donation  inter  wvoa  or  a  sale  of  the  j^xojmtj 
bequeathed* 

If  the  testator  elects  the  former  he  must  pursue  the  rule  laid  down 
by  article  1685  and  clothe  the  instrument  intended  to  take  effect  ia  the 
fhture  with  all  the  formalities  of  a  solemn  act.  If,  however,  he  desires 
the  revocation  to  be  effective  in  his  life  time  he  must  conform  to  the 
mode  indicated  by  articles  1688  and  1689. 

The  pretended  nuncupative  will  does  not  conform  to  either  of  tlie 
modes  indicated  by  law,  and  therefore  produces  no  revocation  whatever. 

The  decision  in  Fuselier  v.  Masse  et  al.,  4  L.  427,  upon  which  the 
plaintiff  relies  to  sustain  her  position,  that  an  instrument  invalid  as  a 
will,  (A  account  of  its  informalities,  may  be  valid  as  an  act  of  revoca- 
ttstt,  waa  rendered  upon  an  instrument  executed  in  1799,  long  prior  to 
th^  enactment  of  tlie  Civil  Code ;  and  we  cannot  regard  that  deciaion 
aji  a  judicial  interpretation  of  any  of  the  articles  of  our  Code  to  which 
we  have  adverted. 

The  letter  wiitten  by  the  testatrix  to  the  pluntiff  on  twenty-ninth 
SeptcI^ber,  1859,  was  not  a  testamentary  disposition.  It  was  not  a 
solemn  act,  although  written  dated  and  signed  by  her.  It  evidently 
was  not  intended  as  such.  It  contained  no  institution  of  heirt  no 
dispositions  causa  mortis j  nor  any  expressions  indicating  a  last  will. 
C.  C.  1564. 

It  was  merely  an  oi-dinary  letter  to  her  mother  in  which  she  expreseed 
dissatisfaction  with  her  universal  legatee,  saying,  "  I  told  Jolin  if  he 
went  back  to  his  wife  I  would  not  give  him  one  cent  of  my  property. 
I  have  changed  my  will  and  he  shant  have  one  cent  of  it.  I  am  satis- 
fied with  him,''  etc. 

This  letter  does  not  furnish  evidence  of  that  formal  and  solemn 
cliaracter  necessary  to  establish  the  revocation  of  a  will.  C.  C.  1564, 
1563,  1453,  1455  and  1685. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
wi^coata. 
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LiAM  J.  Mannino. 

An  vp^9\  yriM  not  lie  from  o  intorlocntocy  Jn4C9Mnt  pAtmitting  ft  pnyer  for  »  Jnty  tp  be  filed 
ftud  continuing  the  CMe«  nor  for  Buttftiniug  a  challenge  to  the  errey  of  Jnron.  If  these 
orders  have  been  improxyerljr  rendered  they  may  be  corrected  on  appeal  from  the  final 

a  PPEAL  from  tUe  Sixtb  District  Court  for  the  parish  of  OrleaDS. 
t\   Cooleij^  J.    S,  Belden^  Attorney  General,  and  A.  P.  Field,  for  plain- 
tilT  and  apx>ellaut,  BrauQhn  d:  Otjdei^,  for  defendant  and  appellee. 

IlowKy  J.  The  plaintiff  in  his  i>etitien  of  appeal  '^represents  that 
on  the  dejcision  and  interlocutory  judgment  rendered  in  the  foregoing 
case  there  is  manifest  error  that  works  are  irreparable  ixgury  to  the 
relator,"  and  he  prays  for  the  appeal  which  is  now  before  us. 

We  ilud  by  the  record  tliat  there  were  two  orders  or  interlocutory 
judgments  from  whicli  it  seems  that  aa  appeal  was  thus  sought  to  be- 
t4ikcn,  one  pen^itting  the  defendant  on  the  nineteenth  June,  1869,  the 
dftj^  the  cause  had  been  fixed  for  trial,  to  file  a  prayer  for  a  jury  and 
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ordering  the  caae  to  be  continued  to  the  second  Joly,  the  other  ren- 
dered on  the  second  July,  1869^  sustaining^  a  challenge  to  the  array  of 
jnrors;  discharging  them  from  fiirther  attendance  and  continuing  the 
case. 

The  appellee  has  mored  to  dismiss  the  appeal  on  the  ground  that 
the  orders  appealed  from  do  not  work  irreparable  i^jury^  and  in  onr 
opinion  the  motion  should  preyail. 

The  law  does  not  favor  the  bringing  of  a  case  before  the  appellate 
tribunal  in  fragments,  and  therefore  provides  for  an  appeal  from  inter- 
locutory judgments  only  when  the  iigury  they  cause  may  be  irreparable. 
The  orders  complained  of  in  this  case  are  not  of  that  character.  If 
erroneous  they  may  be  corrected  on  appeal  from,  the  final  judgment,  in 
case  that  final  judgment  should  be  given  against  the  relator.  If  the 
final  judgment  should  be  in  his  favor  the  alleged  error  will  not  aflEect 
him.  The  delay  of  which  he  complains  is  not  such  an  iivjury  as  author- 
izes an  appeal.  3  M.  325;  10  M.  442;  11  H.  276;  3  N.  S.  25;  15  L« 
521;1N.  S.  5d9;llR.  486. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with  costs 


.  Ko.  36. — C.  Yale,  Jb.,  &  Co.  v.  Oliver  &  Drake. 

Tbe  AflldAYit  of  a  puty,  reoelTed  wlthoat  ol^ectioii,  t!biomka$  tliat  »  letter  book  haa  been  loal, 
whioli  contalnc  the  coneflpondeiioe  between  the  defendwti  end  their  agent  or  depoeitnry, 
ie  eattcient  to  eathorUe  the  introduction  of  aeoonderj  eridenoe  to  prore  their  oontente. 

The  egent  or  depoeftery  of  cotton,  during  the  late  war,  cannot  be  held  liable^  where  it  ia  ahown 
that  it  waa  deatroyed  by  orerpoweiing  foroe. , 

APPEAL  from  tlie  Twelith  Judicial  District  Court,  parish  of  Ouach- 
ita.    Crawfordj  J.    J,  dc  8*  McSnery,  for  plaiutiffii  aud  appel- 
lantSi  Isaiah  Oarrett,  for  defendauts  aud  appellees. 

Taliaferro,  J.  The  plaiutifb  bring  this  suit  against  the  defendants 
for  six  bales  of  cotton,  on  the  following  ground.  They  allege  that  they 
are  assignees  of  certain  receipts  of  defendants  given  in  February,  186S, 
to  H.  H.  Howard  for  their  receipt  on  storage  of  the  six  bales  of  cotton 
sued  for,  the  defendants  being  at  that  time  merchants  in  the  town  of 
Trenton,  and  keeping  a  warehouse  for  the  storage  of  cotton  brought 
to  that  place  for  shipment.  The  receipts  specify  the  marks  and 
weights  of  the  bales.  From  tlie  widow  of  Howard,  who  died  in  18G4, 
the  plaintiffs  aver  they  received  the  receipts  regularly  assigned  and 
delivered  to  them  by  one  Townsend  as  the  agent  of  the  widow  and 
natural  tutrix  of  the  decedent  Howard. 

The  defendants  in  their  answer  admit  that  they  received  the  cotton 
specified,  and  aver  that  soon  after  the  receipt  of  the  cotton  the  rebel 
authorities,  then  holding  rule  in  this  portion  of  the  country,  issued 
orders  for  the  removal  of  all  cotton  lying  near  the  Ouachita  river,  at 
least  two  miles  back  from  the  river,  or  burned.  That  defendants  in* 
formed  all  their  customers  of  the  penl  to  which  their  cotton  was  ex- 
posed, and  they  were  requested  by  Howard  to  have  ^s  cotton  re- 


MONEOE,  JULY,  1869.  455 

C.  Tale,  Jr.,  Je  Oo.  r.  OUT«r  k  Dnke. 

moved,  ivLich  they  did  accordingly,  and  bad  it  placed  under  a  ahed, 
and  employed  a  man  to  take  care  of  it.  That  afterwards  during  the 
war  this  cotton  shared  the  fate  of  all  other  cottons  exposed  in  like 
manner  to  the  yicissitudes  of  war;  that  it  was  lost  by  no  fault  or 
neglect  of  theirs,  being  destroyed  by  overpowering  force  and  various 
agencies  utterly  beyond  their  power  to  control. 

The  defendants  had  judgment  in  their  favor,  and  the  plaintiffs  ap- 
pealed. 

A  bill  of  exceptions  was  taken  to  the  ruling  of  the  court  admitting 
certain  testimony  objected  to  by  plaintiffs  on  the  ground — Firsts  that 
parol  testimony  is  inadmissible  to  prove  the  contents  of  instruments  of 
writing  disclosed  in  the  interrogatories  and  answers,  the  loss  or  de- 
struction of  which  not  having  been  first  proved.  Second^  that  the 
evidence  sought  to  be  introduced  disclosed  better  and  higher  evidence 
than  the  parol  testimony  offered ;  which  objections  were  overruled  by 
the  court. 

The  plaintiffs  further  objected  to  the  admission  in  evidence  of  a 
newspaper  advertisement  specifying  tlie  loss  by  the  defendants  of 
their  letter  book  in  which  were  copies  of  tlie  letters  that  passed  be- 
tween defendants  and  Howard  in  relation  to  the  removal  of  the  cotton. 

We  think  tlie  objections  were  properly  overruled.  True,  it  appears 
that  tlie  advertisement  was  insei*ted  in  the  paper  after  the  institution 
of  the  suit.  But  we  find  the  affidavit  of  one  of  the  defendant)  in 
which  he  swears  to  the  loss  of  the  letter  book  containing  the  corres- 
pondence between  Oliver  &  Drake  and  Howard  who  deposited  the 
cotton  with  tliem.  No  objection  to  this  affidavit  was  made.  We 
think,  under  the  state  of  the  fiicts  shown,  the  defendants  were  author- 
ized to  introduce  the  secondary  evidence. 

The  proof  fully  sustains  the  defendants,  and  we  are  satisfied  that  the 
judgment  of  the  lower  court  has  done  justice  between  the  parties* 
8L.  R.  517. 

It  is  therefore  ordered,  ai^udgcd  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs  in  both  courts. 


No.  G2. — ^J'oHN  C.  Rogers  et  al.  v.  C.  H.  Morrison,  Executor,  et  al. 

The  Faritli  Court  is  witbont  JuriBdictiovi  raHone  materia  in  a  mlt  to  annal  a  sale,  when  the 

property  involved  exceed!  in  value  the  sum  of  Ave  hundred  dollars.    Conatitation  of  1868» 

art  87. 
HllieTe  the  evidence  shows  that  the  teetamentarj  executor  haa  been  recreant  to  his  trust,  and 

has  administered  the  estate  with  a  total  disregard  of  the  interests  of  the  creditors  and  heirs, 

he  will  be  removed  ftom  offlce,  and  a  dative  testamentary  executor  will  be  appointed  ac- 

cording  to  law.    G.  C.  1149. 
In  ft  suit  by  the  creditors  against  the  executor  to  remove  him  from  office,  evidence  offered  by 

the  executor,  impugning  the  motives  of  the  attMneys  who  bring  the  suit,  is  irrelevant  to 

the  matters  at  issue,  and  not  admissible. 

APPEAL  from  the  Parish  Court  of  Ouachita.    Hay,  Parish  Judge. 
Stubhs  i&  Cohb,  for  plaintiffs  and  appellants,  Morrison  dt  Farmer, 
for  defendaiitf  fmd  appellees. 
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HowEy  J.  The  plfti&tiffii,  as  ordisarj'  orediton  of  John  Liles,  Sr., 
deoeiaeed;  instituted  this  suit  against  the  testamentary  executor  and 
A.  Levi,  the  purchaser  of  the  property  hereinafter  mentioned,  to  aniial 
Uie  sale  &nd  to  cause  the  executor  to  be  removed  :&om  his  oifioe. 

The  decision  recently  made  in  the  case  of  Swan  t^.  Ga^le  wiU.  dis- 
pose of  this  c<ise  so  far  as  it  is  a  demand  for  the  annulment  of  the  sale 
and  against  the  defendant  Levi,  since  the  property  involved  appear 
to  be  of  value  largely  exceeding  the  sum  d  five  hundred  dollars. 

We  will  proceed  therefore  to  examine  the  ease  upon  its  merits,  only 
upon  that  branch  which  concerns  the  demanded  removal  of  the  ex- 
ecutor. 

John  Liles,  Sr.,  died  in  the  parish  of  Ouachita  on  the  twentieth  of 
November,  1867 ;  on  the  twenty-sixth  of  November,  1867,  his  testa- 
mentary executor  having  qiulified,  obtained  an  order  for  an  inventory 
of  the  estate,  and  the  inventory  was  accordingly  made.  The  item  with 
which  we  are  specially  concerned  consists  of  the  plantation  on  which 
the  deceased  was  residing  at  the  time  of  his  death,  and  also  a  trac^ 
known  as  the  *^Fr&ntum  Place,^  which  together  are  described  in  the 
inventory  as  containing  five  hundred  and  seventy  and  forty-three 
one' hundredths  acres,  and  are  appraised  at  thirty-five  dollars  per  aere; 
OS  the  Frantum  Place  contains  ^bont  two  hundred  and  ten  and  erne- 
half  acres  it  thus  api)eared  that  the  home  place  contained  about  tlixoe 
hundred  and  fifty-nine  and  one-half  acres. 

On  the  twentieth  of  March,  1868,  the  executor  obtained  an  order  to 
sell  the  property  of  the  estate,  and  it  was  accordingly  advertised.  In 
the  advertisement  the  five  hundred  and  seventy  and  forty -three  one 
hundredths  acres  were  described  in  two  tracts  as  follows: 

First — '^A  plantation  on  the  Ouachita  river  seven  miles  below 
Monroe,  upon  which  deceased  resided,  bounded  above  by  lands  of  B. 
W.  Richardson,  and  below  by  lands  of  the  heirs  of  Beuben  Frantum, 
containing  three  hundred  and  fifty-nine  and  a  half  acres,  more  or  lest, 
with  all  the  improvements  thereon. 

Second — **  Another  plantation  known  as  the  Frantum  Place  contain- 
ing two  hundred  and  ten  and  three  one  hundredths  acres,  more  or  leas, 
with  all  the  buildings  and  improvements  thereon,  bounded  above  by 
lands  of  the  estate  of  Reuben  Frantum,  and  below  by  lands  of  R.  W. 
Richardson.*' 

At  the  first  offering,  on  the  fourth  of  May,  1868,  only  a  quantity  of 
personal  property  was  sold,  and  the  remainder  of  the  property  was 
advertised  for  sale  at  twelve  months  credit,  by  the  same  descripikm. 
At  the  second  offering  the  home  place  was  a^udicated  to  the  de- 
fendant A.  Levi  for  the  price  of  five  thousand  two  hundred  and  fifty 
dollars. 

The  plaintiff^  aUege  that  this  home  pl|we  lesJily  contained  about  five 
hundred  and  ninety  acres,  instead  of  three  hmidi^  ^d  fiftj-nim^  an4 
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A  half  acres;  making  a  difference  in  value  according  to  tUe  ap|irf4|ie- 
ment  of  upwards  of  eight  thousand  dollars ;  that  this  excea^  consistet^ 
of  a  tract  of  two  hundred  and  thirty -four  acres  conveyed  to  Lilen  Vj 
John  F.  Parker  February  9,  1850;  that  the  executor  failed  to  4ie^V9 
this  largo  tract  placed  on  the  inventory,  althougli  he  was  aware  tji^f  it 
belonged  to  the  succession,  and  formed  a  part  of  the  home  pl^e;  ^ha| 
he  was  informed  before  the  final  adjudication  to  Levi  that  the  tr^  so 
a(\{adicated  contained  also  the  tract  of  two  hundred  and  thirty-fo^v 
acres;  and  tliat  he  caused  the  place  to  be  advertised  by  metes  ^nd 
bounds  not  fixed  in  the  inventory  as  three  hundred  and  fifty-ni^e  ai^ 
a  half  acres,  more  or  less,  the  effect  of  which  would  of  course  be  t(0 
convey  to  the  bona  fide  purchaser,  if  the  sale  was  valid,  the  whole 
number  of  acres  contained  within  the  bounds  given,  even  if  much 
more  than  tliree  hundred  and  fifby-nine  and  a  half  acres. 

They  make  many  averments  of  fraud  on  the  part  of  the  executor 
and  Levi,  and  of  collusion  between  them. 

We  think  it  established  by  the  record  that  the  homo  place  really 
contained  about  five  hundred  and  ninety  acres,  and  that  its  sale  for 
five  thousand  two  hundred  and  fifty  doUara,  if  maintained,  would  result 
in  ^  great  loss  to  the  estate.  And  leaving  out  of  view  the  questions 
of  fraud  and  collusion,  whidi  will  come  before  the  proper  tril]tun.al  in 
cate  anotlier  action  is  brought  to  annul  tlic  sale,  we  are  constrfuned 
to  decide  that  the  executor  has  been  at  least  so  grossly  cai^eljbss  in 
respect  to  tliis  matter  that  his  removal  from  oflice  is  properly  de- 
manded.    C.  P.  1013,  1019;  C.  C.  1149. 

It  appears  that  he  has  been  recorder  of  this  parish ;  that  he  was  a 
neighbor  and  intimate  friend  of  the  deceased ;  that  he  was  a  witness  to 
the  act  of  sale  from  Parker  to  Liles  of  the  omitted  tract ;  that  thia  act 
was  recorded  and  indexed  at  the  time  the  inventory  was  made;  that 
as  the  attorney  of  Liles  he  had  occasion  to  know  that  during  the  last 
3'ear  of  his  life  the  decedent  rented  three  hundred  acres  of  cleared 
land  of  the  home  place  to  Hardy,  and  cultivated  himself  about  one 
hundred  and  forty  acres;  that,  at  the  first  offering  of  the  property,  he 
was  admonished  by  Judge  Bichardson  that  the  place  contained  up- 
wards of  five  hundred  acres ;  and  that  he  was  under  the  impression 
himself,  as  appears  by  his  own  evidence,  that  the  plantation  contained 
more  land  than  the  advertisement  described ;  and  yet,  under  such  cir- 
cumstances as  these,  without  making  a  secrecy,  he  causes  the  place  to 
be  sold  per  aver$ion€m,  in  such  way  that  (if  the  sale  be  not  hereafter 
annulled)  the  defendant  Levi  will  secure  ^ye  hundred  and  ninety 
acres  instead  of  the  three  hundred  and  fifty-nine  and  a  half  acres . 
which  were  inventoried  and  advertised. 

The  executor  states  that  he  caused  tjie  sale  to  be  made  per  aversionem 
to  avoid  litigation.    If  he  had  feared  that  there  might  be  k$8  than 
three  hundred  and  fift^-nine  aad  a  half  acres  in  the  tract  we  cou^d  see 
58 
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the  force  of  this  argument  in  his  hehalf ;  bat  under  the  circumstances 
ire  have  detailed,  the  Tery  method  of  the  sale  seems  to  be  weighty 
evidence  of  a  disregard  for  the  interest  of  the  succession  and  the 
eieditors. 

It  is  objected  that  the  claim  of  the  plaintiff  Rogers  is  invalid,  and 
that  he  is  without  interest  to  prosecute  this  case,  but  as  there  is  no 
such  objection  to  the  claim  of  the  other  plaintiffs,  H.  Gerson,  Jr.,  & 
Co.,  we  do  not  find  it  necessary  at  this  time  to  pass  upon  this  point. 

The  defendants  reserved  a  bill  of  exceptions  to  the  refusal  of  the 
eourt  a  qua  to  allow  evidence  concerning  the  motives  of  one  of  plain- 
tiffs' attorneys  in  bringing  this  suit.  The  court  did  not  err  in  its  ruling. 
The  testimony  was  irrelevant  to  the  issues  presented. 

For  the  reasons  given  it  is  ordered  and  adjudged  that  the  judgment 
of  the  Parish  Court  be  avoided  and  reversed. 

It  is  further  ordered  that  the  demand  of  the  plaintiffs  against  the 
defendants  for  the  annulment  of  the  sale  be  dismissed  for  want  of 
jurisdiction  in  the  Parish  Court  and  without  prejudice. 

It  is  further  ordered  that  Charles  H.  Morrison,  testamentary  ex- 
ecutor of  the  succession  of  John  Idles,  Sr.,  be,  and  he  hereby  is,  re- 
moved from  his  office ;  that  he  file  an  account  of  his  proceedings  as  ex- 
ecutor of  said  succession;  that  a  dative  testamentary  execntor  be 
appointed  to  execute  the  provisions  of  the  will  of  the  said  decedent, 
and  to  settle  the  affairs  of  said  estate  according  to  law,  and  that  the 
costs  be  paid  by  Morrison,  executor,  the  appellee. 

Rehearing  refused. 


No.  17.— JA3IES  W.  B.  Melson  r.  William  Sandel. 

Whore  th«  oeztUlcate  of  the  clerk  of  Uie  I>istrlct  Court  to  %  tranaoript  of  appeal  make*  no 
mention  of  any  testimony  havlnK  been  adduced  and  there  are  no  bUla  of  ezceptiona  or  a«- 
■i|(nment  of  errors  in  the  record  the  appeal  will  be  diamlMed  on  motion. 

APPEAL  from  the  District  Court,  parish  of  Morehouse.  Crawford^ 
J.  John  Bay,  for  plaintiff  and  appellant,  Todd  dc  Brighamy  for 
defendant  and  appellee. 

Howe,  J.  This  is  an  appeal  by  defendant  from  a  judgment  by 
default.  The  citation  was  served  February  13,  1865,  a  default  was 
entered  June  6,  1866,  and  was  made  final  more  than  three  days  after, 
and  the  judgment  was  read  and  signed  in  open  court  on  the  sixteenth 
June,  1866.  On  the  eighteenth  June  the  defendant  filed  a  motion 
for  a  new  trial  based  upon  his  affidavit  that  the  fact  of  having  been 
cited  had  escaped  his  attention ;  that  he  supposed  the  citation  to  be 
null  and  void  for  the  reason  that  the  clerk  and  sheriff  were,  at  its  date, 
professing  allegiance  to  the  so  called  Confederate  government,  and 
tiiat  he  had  a  defense  on  the  merits  which  is  set  forth  in  detail. 

The  appellee  has  moved  to  dismiss  the  appeal  on  the  grounds — 
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First-'-There  was  no  testimony  taken  down  by  the  clerk  on  the  trial 
of  this  case,  he  not  having  been  requested  to  do  so  by  either  party. 
C.  P.  601. 

Second — ^Neither  the  appellant  nor  his  advocate,  either  before  or 
after  the  appeal  was  taken,  required  tlie  adverse  party  or  his  advocate 
to  draw  up  jointly  with  him  a  statement  of  facts,  and  no  such  state- 
ment of  fftcts  was  drawn  up.    C.  P.  602. 

Third — ^No  statcmeut  of  facts  at  the  request  of  either  party  was 
made  out  by  the  court  in  this  case.    C.  P.  603,  896, 

The  certificate  of  the  clerk  states  that  the  record  before  us  contains 
a  full,  true,  complete  and  correct  transcript  of  all  the  proceedings  had, 
and  all  documents  filed  in  the  cause,  but  makes  no  mention  of  testi- 
mony adduced.  There  is  neither  assignment  of  errors  nor  bill  of 
exceptions  to  be  found  in  the  record.    C.  P.  897. 

The  appeal  must  be  dismissed,  since  the  record  does  not  enable  us  to 
examine  the  case  upon  its  merits.  The  reason  of  this  rule  is  well 
illustrated  in  this  particular  instance,  as  this  is  a  case  where  the 
appellant  makes  an  earnest  appeal  to  the  equitable  discretion  of  this 
court  to  {[rant  a  new  trial  upon  his  statement  of  the  merits  of  the 
case,  but  does  not  furnish  us  with  any  data  to  determine  what  show- 
ing the  plaintiff  made  ia  the  court  below.    10  La.  38. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with  costs. 


No.  69. — A.  Levi  &  Co.  v.  John  M.  Cahteq. 

Beodpte,  tMuing  date  prior  to  the  Mttl«n«Bt  of  th«  parties  by  note,  cannot  be  pleaded  aa  a 

demand  in  compensation  and  reoonyention  against  the  note. 
A  promiasoxy  note  of  a  third  party,  dne  the  defendant,  cannot  be  set  up  in  compensation 

against  a  demand  of  the  phdntiff  on  the  note  of  the  defendant. 

APPEAL  from  the  Twelfth  Judicial  District,  parish  of  Morehouse. 
Crawford,  J.  Todd  &  Brigham,  for  plaintiffs  and  appellees.  D. 
(7.  Morgan^  for  defendant  and  appellant 

Taliaferro,  J.  Tlie  plaintiffs  sue  the  defendant  on  a  promissory 
note  executed  by  him  in  their  favor  on  the  eleventh  of  December, 
1861,  for  twenty-six  hundred  and  fifteen  dollars  and  fifty-two  cents, 
payable  on  twenty-second  of  May,  1862,  witli  eight  per  cent,  per 
annum  interest  from  maturity ;  and  also  on  an  account  for  one  hundred 
and  thirty-four  dollars  and  fifty- two  cents,  with  interest,  alleged  to  be 
for  plantation  supplies  furnished  the  defendant  in  the  earl}''  part  of  the 
year  1802. 

The  defendant  pleads  compensation,  and  claims  in  reconvention 
from  the  plaintiffs^  the  sum  of  eleven  thousand  and  seventy-six  dol* 
lars  and  thirty-one  cents^  with  eight  per  cent,  interest  per  annum  on 
the  various  amounts  specified  from  the  respective  periods  at  which,  as 
be  alleges,  they  severally  became  exigible. 
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Oil  the  tftti  of  July,  1806,  a  jad^ment  was  rendet^  in  the  eofirt 
lN!liy#  hi  ikror  of  th^  plaintiffs  on  the  note,  and  a  jndj^ent  of  nonsuit 
against  them  as  to  the  account. 

A  new  trial  was  granted  on  the  application  of  the  defendant,  and 
ihe  ttM  was  tried  a  second  time  with  nearly  the  same  resnlt,  a  judg- 
ment being  rendered  on  the  fifteenth  of  January,  1869,  for  the  amount 
of  the  note  in  favor  of  the  plaintiffs,  and  judgment  of  nonsuit  against 
the  defendant  on  his  reconventional  demand. 

From  the  judgment  so  rendered  the  defendant  has  appealed. 

In  this  court  the  plaintiffs  have  moved  to  amend  the  judgment  of 
t^e  lower  court  by  rejecting  the  reconventional  demand  instead  of 
confirming  the  judgment  of  nonsuit. 

In  regard  to  the  pleas  of  compensation  and  reconyention  we  find 
that  plaintifib  on  the  twenty- sixth  of  January,  1860,  gave  the  defend- 
ant a  receipt  for  eight  hundred  dollars  in  bank  notes  and  sundry  drafts 
on  merchants  in  New  Orleans,  amounting  to  the  sum  of  $4497  03  to  be 
placed  to  his  credit,  and  for  two  drafts  and  a  note  on  B.  A.  Ba^ 
Mnounting  in  all  to  (1166  28  '<  for  collection."  About  a  year  after- 
Wards,  OB  the  twenty-fourth  of  January,  1861,  the  plaintiffs  gave  their 
i^edpt  to  the  defendant  for  six  hundred  and  twenty  dollars,  cash,  a 
sight  draft  of  TulBs  on  James  Watts  &  Ct>.  for  $2043  and  a  jrroaaa^ 
soiy  note  of  G.  M.  Brown,  in  favor  of  defendant,  for  $2750|  with  eight 
per  cent,  interest  from  twentieth  January,  1860.  This  receipt  does 
not  express  the  disposition  that  was  to  be  made  of  these  assets. 

The  note  of  the  defendant  upon  which  the  plainti£b  bring  suit  is 
dated  December  11,  1861,  nearly  a  year  after  the  last  receipt  was  given 
and  ifeariy  two  years  after  the  first.  It  is  fair  to  suppose  l^at,  tf  before 
the  liquidation  of  the  plaintifl^^  accounts  by  note,  these  various  drafts 
and  notes  and  the  money  specified  in  the  pluntifi&'  receipts  were  to 
compensate  their  accounts,  there  would  have  been  a  settlement  between 
the  piBiXties  and  a  balance  struck.  There  is  no  showing  in  the  record 
that  such  compensation  was  intended  in  regard  to  the  plaintiffs*  account 
settled  by  note  on  the  eleventh  December,  1861.  In  fact  the  defend- 
ant seems  to  rely  chiefi}"  upon  the  notes  of  Brown  and  Buel  to  ofi&et 
the  note  sued  upon  by  tlie  plaintiffs,  leaving  the  inference  ihwt  the 
money  and  drafts  mentioned  in  the  first  receipt  were  applied  to  pre- 
vious indebtedness  of  the  defendant.  These  notes  it  seems  were  not 
transferred  to  the  plaintiffs,  for  the  defendant,  in  his  own  testimony, 
on  the  last  trial,  says,  speaking  of  the  Brown  note,  *'  I  have  no  reeol- 
lection  of  having  indorsed  it — 1  consider  that  the  note  is  mine.  I  left 
the  note  With  A.  Levi  &  Co.  for  the  money  to  be  paid  there  when  it 
became  due,  and  placed  to  my  credit  or  subject  to  my  draft.'*  Chap- 
ttan,  a  Witness  whose  testimony  was  taken  under  commission,  in 
Pebtuary,  1867,  says  that  Levi  told  him  during  "  ttie  last  winter  that 
Ide  had  made  arrangements  with  Brown,  and  would  take  his  note  and 
gbr^  Oaftcfr  (the  defsndant)  credit  for  the  amount  of  the  indebted- 
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A  kttor  &on  tbe  plftinli^b  to  the  def^ndimt  nnder  date  of  eleventh 
of  Sej^tem]^,  1805,  is  intoodvced  ia  evidence.  In  that  letter  the 
defendant  is  informed  that  the  note  of  G.  M.  Brown  waB  placed  in  the 
hande  of  attomeye  for  collection  about  two  months  previous,  and  that 
one  of  them  had  gone  to  see  Mr.  Boel.  The  writer  adds :  '^I  have  not 
heard  of  the  Buel  note,  although  I  have  written  some  time  ago  to  the 
attorney  at  Natchez.  I  wMl  do  so  again  in  a  few  days,  and  will  then 
inlbna  you  of  the  result."  If  under  any  obligation  to  collect  these 
notes,  which  is  by  no  means  estal»lished,  it  would  seem  that  the  plain- 
tiffs were  not  inattentive  to  the  matter.  It  is  not  made  to  appear  that 
they  ever  received  any  thing  on  then  notes,  nor  that  any  injury  has 
resulted  to  the  defendant  by  thw  laches  in  failing  to  prosecute  the 
claims.  Tlie  statement  of  Levi  to  the  witness  Chapman,  in  a  casual 
conversation,  somewhere,  as  he  aays,  in  New  Orleans,  or  on  a  boat, 
we  cannot  consider  conclusive,  especialfy  when  taken  with  the  general 
drift  and  bearing  of  the  evidence,  which,  on  the  whole  we  think  does 
not  entitle  the  defendant  to  a  credit  on  the  note  upon  which  this  suit 
is  brought,  and  the  more  so,  as  after  having  obtained  a  new  trial  and 
a  delay  of  more  than  two  years  he  has  &iled  to  make  out  a  clear  and 
satifactory  claim  against  the  plaintiffls. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs  in  both  courts. 


No.  55.— Thomaa  H.  Baown  «•  Aucmssti^s  H.  Browit,  Jaues  W.  Wil* 

SON,  Administrator,  Intervener. 

Where  there  ia  no  snewer  to  ftn  amended  petition  containing  matters  of  snbetanoe,  nor  defkult 
taken,  all  rahaeqaent  prooeedinga  are  irregalar  and  will  be  set  aaide  on  appeal,  and  the 
eonae  raniand»d  to  toe  pr^cMLett  nMr  apoerdteilo  inr. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne. Craw/ordy  J.  Jolm  Toutkg,  for  plaintiff  and  appellimt. 
A.  B.  George f  for  intervener,  appellee. 

Ho.WE,  J.  Tlie  plaintiff  sued  for  tlie  possession  of  a  promissory 
note  for  $9d2S  85,  of  which  he  claimed  to  be  owner,  alleging  that  it 
had  been  (U'posited  with  tlie  defendant  for  safe  keeping. 

James  W.  Wilson,  administrator  of  the  succession  of  Leonidas  C. 
Fcrrill,  intervened,  alleging  that  the  note  had  been  deposited  with  the 
dcfcLd  lilt  by  FerriU  to  be  delivered  up  to  the  maker,  Chalaron,  upon 
certain  coiulitions,  which  had  not  been  fulfilled,  and  tliat  it  should  be 
returned  to  the  succession. 

Upon  the  tiial,  lifter  the  plaintiff  had  closed  Ids  evidence,  the  inter- 
venor  moved  to  amend  liis  petition  and  the  court  granted  permission. 
The  amended  i>etition  alleged  simulation  and  fraud  in  the  transfer 
from,  FerriU  to  T.  H.  Brown,  under  which  the  plaintiff  claimed  title. 
The  plaiutiff  reserved  a  biU  of  exceptions  to  the  ruling  of  the  court  in 
peimitting  the  amendnfeent,  but  we  think  the  coiu*t  did  not  err.  The 
int^venor,  so  far  as  we  can  disoover  from  the  record,  was  first  informed 
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of  the  circumstances  under  which  the  note  was  transfoned  to  the 
plaintiff,  by  the  phuntiff 's  testimony  at  the  trial.  This  was  of  sncb  a 
nature  that  justice  required  the  amendment  to  be  allowed.  The 
'*  substance  of  the  demand  "  was  not  changed.  It  was  still  a  demand 
for  posseesion  of  the  note.  12  Ann.  59;  8  N.  S.  296.  No  issue  was 
joined  upon  this  amended  petition  either  by  answer  or  defiault,  but  the 
trial  being  proceeded  with  there  was  judgment  for  the  interrenor. 
Under  the  facts,  as  disclosed,  we  regret  the  necessity  of  disturbing 
this  judgment ;  but  we  think  it  well  settled  that  where  there  is  no 
answer  to  an  amended  petition  nor  default  taken,  if  the  amendment  be 
one  of  substance,  and  not  of  form,  all  subsequent  proceedings  are 
irregular  and  will  be  set  aside.  If  there  be  no  answer  or  deferalt  there 
is  no  contestaiio  UtU  which  is  the  Tery  foundation  of  the  suit.  Hughes 
t^.  Hamson,  8  N.  S.  296 ;  Heirs  of  BaUie  v.  Prudhomme,  8  N.  S.  338 ; 
Caldwell  v.  Fales,  2  La.  130 ;  Allain  v.  Preston,  2  La.  392  and  4  La.  13; 
Knight  V.  Knight,  12  Ann.  60. 

In  such  a  case  the  cause  should  be  remanded  that  the  eontesiaUo  Uti» 
may  be  formed  and  a  new  trial  had. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  be  avoided  and  reversed,  and  that  the  cause  be  remanded  to  the 
District  Court  to  be  proceeded  with  according  to  law,  and  that  the 
appellee  pay  the  costs  of  the  appeaL 


No.  24.— GiLLis  &  Fbrqusok  v.  B.  H.  Cunt. 

The  appointment  of  ui  adTooate  to  rtprwant  the  abMntoe  in  an  attachment  init  may  b«  mad* 
before  aerrloe  of  citation. 

APPEAL  from  the  Twelfth  District  Court  of  the  pariah  of  CaldwelL 
Oraufordf  J.  Thomoi  J.  Hough,  for  plaintiffs  and  appellants,  John 
Bay,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  A  motion  to  dismiss  this  appeal  has  been  made  on 
the  ground  that  the  certificate  of  the  clerk  to  the  transcript  filed  in  this 
court  is  defective,  in  this,  that  it  does  not  certify  that  the  record  con- 
tains all  the  documents  filed,  evidence  adduced  and  proceedings  had 
on  the  trial  of  the  case.  The  certificate  is  that  '*  the  foregoing  is  a  true 
copy  of  all  the  proceedings  had,  all  the  documents  filed  and  evidence 
,  adduced  in  the  case  of  Gillis  &  Ferguson  v,  B.  H.  Cuny,"  etc.  We 
think  the  certificate  sufficient.  If  the  certificate  be  true,  all  the  pro- 
ceedings had,  documents  filed  and  evidence  adduced  on  the  trial  are 
contained  in  this  record.    The  motion  is  refused. 

The  plaintiffs,  alleging  that  the  defendant  was  a  non-resident,  sued 
out  an  attachment  against  his  property.  The  advocate  appointed  to 
represent  the  defendant  fileO.  an  exception  to  the  proceedings  on  the 
ground  that  the  defendant  had  not  been  legally  cited. 

It  appears  that  a  copy  of  the  petition,  citation  and  writ  of  attach^ 
ment  were  issued  by  the  clerk  in  January,  1866,  and  that  an  inventory 
of  property  attached  was  made  on  the  thirteenth  of  Februaiyi  1866, 
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There  ia  nothing  to  show  that  the  citation  and  attachment  were  served, 
and  the  8heri£f  who  made  the  attachment  having  died,  the  plaintiffo. 
cansed  another  writ  of  attachment  and  citation  to  be  issned  on  the 
twenty-eighth  of  September,  1866. 

The  second  citation  and  writ  of  •  attachment  were  served  by  the 
sheriff  by  posting  them  at  the  door  of  the  court  house.  This  was  a 
compliance  with  the  requirements  of  the  law,  and  the  defendant  was 
constructively  cited.  C.  P.  article  254.  The  law  does  not  declare  that 
the  appointment  of  an  advocate  before  service  of  the  citation  shall  be 
null,  and  we  can  not  perceive^  any  good  reason  for  deciding  the  ap- 
pointment void.  The  object  of  tlie  law  in  requiring  the  appointment 
of  an  advocate  to  represent  the  absentee  is  that  the  legal  rights  of  the 
defendant  should  be  protected,  and  this  object  would  be  as  well  at- 
tained whether  the  appointment  were  before  or  after  the  posting  of 
the  citation. 

It  is  therefore  ordered,  ac^tidged  and  decreed  that  the  judgment  of 
the  District  Court  be  avofded  and  reversed,  that  the  exception  be  over- 
ruled, and  that  this  case  be  remanded  to  the  District  Court  to  be  pro- 
ceeded with  according  to  law.  It  is  further  ordered  that  the  appellee 
pay  the  costs  of  appeal. 


No.  42. — William  M.  Guice  v.  Sheriff  Sanders  et  al. 

Tbe  preoArioua  poosesiioii  of  penonal  property  curiM  with  it  the  premiinption  of  Bimoltttion, 
a  0.  2468, 16  As.  6^  but  this  pretumptioii  may  be  disputed  by  tbe  Tendee  showing  the 
reality  of  the  salew 

Where  the  evidence  shows  that  Che  sale  of  perjonsl  property  wis  real  snd  bons  flde  the  injiino- 
tion  will  be  perpetuated  against  the  seizing  creditor  of  the  yendor. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Franklin. 
Crawford,  J.  H,  P.  Wells,  for  plaintiff  and  appellant,  Thomas  J. 
Hough,  District  Attorney,  for  the  State,  et  ol.,  appellees. 

Howe,  J.  The  defendants  seized  under  execution,  issued  upon  a 
judgment  in  favor  of  the  State,  a  number  of  horses,  mules  and  other 
stock  as  property  of  Moses  S.  Guioe.  The  plaintiff,  William  M.  Guice, 
ei\joined,  claiming  the  property. 

The  defendants  answered  that  Moses  S.  Guice  was  the  owner  of  the 
property,  had  been  in  possession  of  it  for  five  years  past,  and  that  any 
pretended  transfer  thereof  to  the  plaintiff  was  a  simulation.  There 
was  judgment  for  the  defendants,  and  plaintiff  has  api)ealed. 

If  Moses  S.  Guice  was  in  possession  of  the  property  alter  the  alleged 
sale  and  at  the  time  of  the  seizure,  the  evidence  shows  that  he  was  so 
by  the  leave  of  the  plaintiff.  The  possession  was  precarious  (C.  C. 
3522),  and  the  sale  would  therefore  be  presumed  to  have  been  simu- 
lated. C.  C.  2456 ;  7  N.  S.  675 ;  4  R.  437 ;  16  A.  5.  But  this  presump- 
tion is  not  a  conclusive  one,  it  may  be  disputed  by  the  vendee  showing 
the  realitjr  of  the  sale, 
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A  cftreful  examination  of  tko  toslimony  Iim  latkiftfid  ui  that  liie  «d« 
waa  «  reality,  and  as  the  qnettioa  wbother  or  not  it  was  a  nnnilatiaa 
is  the  only  one  now  before  ns,  we  ibel  it  oar  duty  to  lererse  tbe  judg- 
ment and  perpetuate  the  injunction. 

It  is  therefore  ordered  and  adjudged  that  the  Judgment  appealed 
from  be  avoided  and  reversed,  and  that  there  be  judgment  in  &Tor  sf 
the  plaintiff  perpetuating  tiie  injunction  issued  herein  with  coata. 


Ko.  47.->Allen  Greeks  v.  WkYwytLD  Johksok,  Sheriff,  et  al. 


An  U^QncUon  can  not  ime  to  ataj  execotioB  on  fronndi  wUch  ml|(ht  hvrtt  boca  pleaded  ia 

defenee  before  Judgment 
Bieoatton  can  not  legaUy  ieene  on  a  judgment  mdered  on  delMI  uftU  ater  wrtioa  «f  jalf' 

ment  hae  been  Mrred  on  the  defendant    C.  P.  47S,  MA;  6  B.  9(L 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Jacksoa. 
Crawford,  J.    John  Bay,  for  plaintiff  and  appellee,  J.  dt  8. 1>.  Me- 
Enrji,  for  defendants  and  appellants. 

Howe,  J.  On  the  eighth  April,  1857,  John  G.  Handle  &  Co^  s 
firm  of  which  Allen  Greene,  the  plaintiff,  was  junior  partner,  executed 
their  note  to  C.  Yale,  Jr.,  &  Co.  for  (2533  45  at  nine  months.  One 
hundred  dollars  was  paid  on  account  of  the  note,  and  about  the  nine- 
teenth March,  1858,  certain  notes  and  accounts  were  handed  to  the 
agents  of  C.  Yale,  Jr.,  &  Co.,  as  collaterals,  amounting  to  $2709. 

On  the  note  first  named  suit  was  instituted  by  C.  Yale,  Jr.,  ^  Oe. 
in  September,  1858,  in  which  judgment  was  rendered  October  1, 18S6. 
Execution  having  been  issued  on  this  judgment  against  property  <tf 
Allen  Greene,  the  plaintiff  in  the  case  at  bar,  he  sued  out  t2ie  iigunc- 
tion  now  before  us,  on  two  grounds: 

First — That  tlie  note  had  been  setUed  by  John  G.  Bandle,  one  of  the 
firm,  who  delivered  to  C.  Yale,  Jr.,  Sc  Co.  the  collaterals  above 
tioned, ''  which  collaterals,"  the  petition  continues,  '*  are  now  in 
sion  of  D.  R.  Tliompson,  Esq.,  or  at  least  so  much  of  them  as  the 
balance  uncollected,  all  of  which  petitioner  avers  ought  to  have  been 
and  would  have  been  collected  but  for  the  negligence  of  the  said  C. 
Yale,  Jr.,  &  Co.  Petitioner  further  averp  that  these  collaterals  were 
delivered  to  C.  Yale,  Jr.,  &  Co.  some  Ume  previous  to  the  insolyeacy 
of  tlie  said  John  G.  Bandle,  and  but  foir  the  negligence  of  plainfeifii 
and  their  retention  of  the  notes  a^d  daims  placed  in  the  hands  sf 
plaintiff's  petitioner,  could  have  had  said  debt  paid  in  full.'* 

/Second^That  no  judgment  notice,  aa  required  by  law,  had  ever  bsea 
served  on  the  petitioner. 

There  was  judgment  for  fdaintiff  in  ii\Junction,  reciting  that  Ibe 
judgment  in  favor  of  C.  Yale,  Jr.,  6o  Co.  had  been  compensated  and 
extinguished,  and  decreeing  that  iha  ii^inetkm  be  perpetsated, 
the  defendants  have  appealed. 
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We  are  unable  to  perceive  the  tnt  ground  alleged  for  an  injunction, 
and  the  evidence  adduced  u]K>n  that  branch  of  the  casnf,  fumidi  any  banis 
for  the  judgment  appealed  from.  If  the  note  of  April  8,  1857,  was 
'^  settled^  by  Randle,  that  fact  should  have  been  pleaded  and  proved 
before  the  judgment  complained  of— a  judgment  rendered  some  months 
after  the  alleged  settlement.  An  injunction  can  not  issue  to  stay 
execution  on  grounds  which  might  have  been  pleaded  in  defense  before 
judgment.  6  Rob.  17.  Nor  do  the  allegata.  :i8  and  proof  show  that  the 
judgment  against  the  petitioner  hns  been  compensated  and  extinguished. 
The  claim  alleged  by  petitioner  to  result  in  his  favor  from  tlie  lachet  of 
C.  Yale,  Jr.,  &  Co.  in  realizing  upon  the  collaterals,  is  not  liquidated ; 
and  a  debt  not  liquidated  can  not  be  offered  in  compensation  of  an 
execution.  9  B.  137 ;  10  Ann.  734 ;  7  L.  564 ;  9  La.  22 ;  14  A.  d39»  The 
evidence  does  not  establish  this  claim  of  petitioner  with  any  exactness, 
if  indeed  ft  establish  it  at  all. 

The  second  reason  for  the  iigunction  has  more  force.  The  judgment 
was  by  default,  and  execution  can  not  legally  issue  in  such  case  until 
notice  of  the  judgment  has  been  served  on  thv  defendant.  C.  P.  575, 
624;  3  La.  Cd7;  6  R.  20.  The  clerk  of  the  court  testified  that  he  knew 
of  no  notice  of  judgment  ever  having  been  issued  or  served  in  the  case 
of  Yale  t'.  Randle,  and  could  find  no  evidence  among  the  papers  of  such 
notice  ever  having  been  issued  or  served.  We  think  this  a  sufficient 
showing  on  the  part  of  plaintiff  in  support  of  his  negative  averment 
to  shift  the  onut  upon  the  defendants  and  require  them  to  make  some 
proof  of  a  service  of  notice. 

The  iqjunction  issued  in  this  ease  should  have  been  perpetuated  so 
as  to  restrain  the  execution  of  the  writ  of  Ji»/a.,  but  the  court  erred  in 
declaring  the  judgment  compensated  and  extinguished. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed  so  far  as  it  declares  the  said  judgment  of  C.  Yale,  Jr.,  d& 
Co.  €.  John  G.  Randle  &  Co.  to  be  compensated  and  extinguished,  and 
that  in  other  respects  the  ji^dgment  be  afiirmed,  without  prejudice  to 
the  right  of  the  judgment  creditors  to  issue  execution  after  due  notioe 
given.  It  is  further  ordered  that  the  defendant  pay  the  costs  of  the 
District  Court,  and  that  the  plaintiff  and  appellee  pay  the  costs  of  the 
appeal. 


No.  63.— William  8.  McIktosh,  Administrator,  v.  D.  McLcod,  Ad- 
ministrator. 

Citetlon  of  appeal  must  be  ■«nrad  on  the  appellee  if  be  retide  in  Uie  SUte,  end  oo  the  adTocate 
If  he  be  a  non-resident    C.  P.  683.    Serrioe  on  the  agent  ia  net  good. 

APPEAL  from  the  Twelfth  District  Court  of  the  parish  of  FraskliB. 
Crantfwdj  J.   JET.  P.  Wiik^  for  plaintiff  Mid  appellaat.    John  i^ 
fat  dfitedaoit  and  ^pellee, 
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WiUiam  a  Mdntosh,  Adminlstntor.  t.  D.  ICcLeod,  Admlnistntar. 

LuDELiKG,  C.  J.  D.  McLeod,  administrator  of  the  sacceasion  of 
Alexander  McLeod^  was  saed  for  $2000,  \7ith  eight  per  cent,  per  annum 
interest  from  fifth  of  February,  1861. 

The  defendant  appeared  by  his  counsel,  who  filed  an  answer  and 
conducted  the  defense  until  final  judgment  in  the  District  Court. 

The  plaintiff  applied  by  petition  for  an  appeal,  and  he  caused  t4ie 
citation  to  be  served  on  John  McLeod,  who,  he  says,  was  the  agent  of 
D.  McLeod,  administrator.  A  motion  to  dismiss  the  apjpeal  for  want 
of  citation  has  been  filed. 

The  motion  must  prevail. 

The  sheriff  must  serve  the  citation  on  the  appellee,  if  he  reside  in  the 

State,  or  on  his  advocate,  if  he  reside  out  of  the  State,  by  delivering  a 

copy  of  the  same  to  such  appellee  or  to  his  advocate,  or  by  leaving  it 

at  the  place  of  their  usual  domicile.    C.  P.  article  582 ;  McMicken  v. 

Smith,  5  N.  S.  428 ;  4  La.  317. 

« 

It  is  therefore  ordered  that  the  appeal  be  dismissed. 


No.  37. — Mary  A.  Warfield  v.  A.  J.  Bobo  et  al. 

A  notarial  tnnsler  by  the  hnsband  to  the  wife  of  property  in  payment  of  her  judgment  against 
Um,  caoaot  be  canceled  and  annulled  by  a  subaeqaent  agreement  between  them. 

Contraeta  between  the  hnaband  and  wife  are  forbidden  except  in  the  caaea  apecijUly  ennmen- 
ted  in  article  2421  of  the  Civil  Code. 

Where  the  ti»nafer  of  real  eatate  la  abaolately  noil  and  Told  the  creditor  may  proceed  a^nat 
the  property  aa  though  it  had  not  been  interpoaed.    12  An.  173. 

The  preacription  of  one  year  cannot  be  invoked  by  a  party  holding  under  a  roid  title 

APPEAL  from  the  District  Court,  parish  of  Morehouse.  Crawford^ 
J.  Isaiah  Cfarretty  for  plaintiff  and  appellant.  John  T.  Lttdeling 
and  8,  G.  Parsons^  for  defendants  and  appellees. 

Howell,  J.  The  plaintiff,  separate  in  property  from  her  husband, 
/W.  J.  Knox,  enjoined  certain  executions,  issued  by  J.  R.  Temple,  upon 
judgments  obtained  by  creditors  against  Temple  &  Kuux,  a  fii*m  ouce 
composed  of  said  J.  li.  Temple  and  W.  J.  Knox,  upon  the  ground  that 
she  is  the  owner  nf  the  property  seized,  by  purchase  from  her  husband. 
Tlie  defense  is  that  the  pretended  transfer  from  Knox  to  his  wife  is  a 
silbulation  and  fraud  perpetrated  by  them  to  screen  the  property  of 
Knox,  who  was  insolvent,  from  the  pursuit  of  his  creditors ;  that  prior 
to  the  date  thereof  all  the  claims  of  the  wife  against  her  husband  were 
satisfied  and  extinguished,  and  that  the  said  transfer  is  an  absolute 
nullity,  being  made  by  pai'ties  incapable  of  contracting. 

Judgment  was  rendered  dissolving  the  injunction,  declaring  the  act 
of  sale  of  the  propeHy  in  question  simulated,  null  and  void,  and 
condemning  the  plaintiff  and  her  surety,  in  solidOy  to  pay  J.  R. 
Temple  $319  80  general  damages,  two  hundred  dollara  as  attorney^a 
fees  and  costs,  from  which  they  have  appealed. 

In  an  injunction  suit  based  on  the  ground  that  the  property  seized 
doe9  not  belong  to  the  j'udgment  debtor,  but  to  Ae  plaintiff  in  t^o 
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iiijonction,  the  qnestion  of  ownership  i&  the  only  one  whicji  can  be 
examined.  12  A.  172,  181.  Hence  the  judge  a  quo  did  not  err  in  not 
permitting  the  amended  petition  to  be  filed  by  the  plaintiff. 

It  is  shown  that  plaintiff  obtained  a  judgment  against  her  husband, 
the  amount  of  which,  except'  9316  23,  she  received,  in  a  contest  witli 
his  creditors,  and  in  satisfaction  and  payment  of  said  balance  of 
9316  23,  she  subsequently  accepted  from  her  husband  a  notarial 
transfer  of  notes,  judgments  and  accounts  belonging  to  him  and 
amounting  to  93317  22,  less  the  sum  reserved  out  of  them  sufficient  to 
pay  a  debt  of  one  hundred  and  seventy  dollars  gamisheed  in  the  hands 
of  the  husband's  attorneys.  Two  years  after  this,  and  in  the  act  of 
sale  of  the  land  in  question  to  plaintiff,  the  parties  declared  that  they 
canceled  and  annulled  the  foregoing  transfer,  thus  leaving,  as  stated 
in  the  act,  the  husband  indebted  to  his  wife  on  said  judgment  in  the 
said  sum  of  9316  23,  with  legal  interest  as  allowed  thereon  and  to  pay 
which  and  the  further  sum  of  two  hundred  ajid  twenty -five  dollars, 
acknowledged  in  the  act  to  have  been  advanced  to  tlie  husband  by  the 
wife,  to  purchase  the  land  from  the  goverament,  the  husband  transfers 
said  land  to  his  wife. 

It  is  clear  that  this  act  did  not  accomplish  trhat  the  parties  seem  to 
have  proposed,  for  it  is  legally  certain  that  the  sum  of  9316  23  was 
not  due  the  wife.  She  had  formally  accepted  a  notarial  transfer  of 
property  in  full  payment  of  her  judgment  and  tlie  parties  were  totally 
incompetent  to  rescind  said  transfer  by  any  act  between  themselves 
and  revive  the  judgment.  And  we  are  not  prepared  to  admit  that  they 
could  enter  into  a  contract  of  loan  and  make  the  husband  a  debtor  of 
the  wife  as  was  attempted.  It  may  here  be  remarked  that  the  record 
shows  that  the  land  was  entered  by  a  military  warrant.  By  the  CMe 
contracts  between  husband  and  wife  are  forbidden  (article  1784), 
except  in  those  cases  only  which  are  specially  enumerated  in  article 
2421.  Out  of  these  enumerated  exceptions  all  attempted  contracts 
between  them  are  nullities.  1  A.  301 ;  2  A.  483 ;  4  A.  63.  The  contract 
under  consideration  is  not  within  these  exceptions.  It  proposes  to 
undo  a  settlement  of  the  wife's  paraphernal  rights  and  to  create  a  debt, 
against  the  husband,  which  is  not  permitted,  and  hence  there  was  no 
consideration  for  the  pretended  transfer. 

It  is  a  contract  without  legal  existence,  and  as  to  creditors  is  a  mere 
shadow  OD  the  title  of  the  husband,  and  they  may  proceed  against  the 
property  as  though  it  had  not  been  interposed.  12  A.  173.  As  a  neces- 
sary consequence,  the  prescription  of  one  year  filed  in  this  court  does 
not  apply.    2  A.  483 ;  4  A.  71. 

The  views  herein  adopted  render  it  unnecessary  to  pass  on  the  bills 
of  exception  on  the  question  of  evidence. 

Each  party  has  asked  an  amendment  of  the  judgment  for  damages. 
The  two  sums  allowed  do  not  together  amount  to  twenty  per  cent,  on 
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tb|D  Y$lnp  oi  th#  lAiid  assumed  by  the  District  Judge,  whieh  is  Hie 
|kTer»ge  of  the  estimates  made  by  the  sheriff  and  by  a  witness,  aad  m 
haye  no  means  of  making  a  more  accurate  estimate  than  the  Jodgs 
of  the  first  instance. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affimsd 
with  costs. 

Mr.  Chief  Justice  Ludeling  recused. 


No.  70.— D.  H.  Williams  t?.  D.  B.  Douglass,  Sheriff,  ot  aL 

A  irift  6f  iQjdndfion  iMtied  1»7  the  el«rk  of  the  DMrict  Court  before  the  ftdopdon  of  the  Con* 
dkHttflM  of  1881,  did  not  beooine  Toid  on  tbe  edoptloa  of  the  oonitltBtloiu  Article  IM  of 
the  eoaatitatlon  oontinued  the  lews  In  force  in  reletioB  to  the  dotlee  of  officers  ontiltlM 
orgeaiiatton  of  the  goremment  under  the  constitution,  ■Uhoufh  oontrary  to  It 

An  agent  of  an  ebeentee  holding  a  generst  power  of  ettomey  ie  ooupelent  to  Anko  {he  Bee» 
mtj  oath  to  obtain  a  writ  of  iojanotfon  on  behalf  of  hi8  prinelpiL 

^Rm  motion  to  diflMlre  the  li^unctlon  on  the  ground  that  the  allegatlou  in  the  petition  art  sot 
fcnie^  sittit  be  refened  to  the  merlti. 

A  pwtgr  appliftng  lor  an  n^unctlon  need  not  allege  techiiloally  thai  •«  h4  wUl  be  iiUkued." 

APPEAL  fh>in  the  Twelfth  District  Court  of  the  parish  of  Morehouse. 
Crawford,  J.  J>.  C.  Morgan,  for  plaintiff  and  appellant.  Moniitm 
d  Farmer,  for  defendants  and  appellees. 

LtJDELiNO,  C.  J.  On  the  twenty-flist  day  of  April,  1866,  Warren  k 
Crawford  obtained  an  order  of  seizure  and  sale  against  the  property  of 
D.  H.  Williams,  an  absentee,  and  they  were  proceeding  to  sell  ssid 
property  when  the  plaintiff  in  this  suit  obtained  a  writ  of  injunction  to 
prevent  the  sale. 

The  defendant  moved  to  dissolve  the  ii^  unction,  with  damages,  on 
several  grounds.  We  will  notice  only  those  insisted  on  in  this  court, 
in  their  order. 

Fir$t— That  the  injunction  was  granted  by  the  clerk  of  the  District 
Court,  Who  was  prohibited  by  thtf  Constitution  of  1868  from  ezerdsiB^ 
Judicial  fhnctions.  The  writ  was  issued  on  the  sixth  day  of  June,  1869, 
anterior  to  the  organization  of  the  government  under  the  constitution  of 
1868.  And  by  the  one  hundred  and  fiftieth  article  of  said  constitutioD, 
the  laws  in  relation  to  the  duties  of  officers  remained  in  force  until  the 
organisation  of  the  government  under  it,  althougli  contrary  to  the  pro- 
visions of  the  constitution. 

Second — That  the  agent  was  not  authorized  to  make  the  affidavit 

The  affidavit  was  made  by  D.  C.  Morgan,  one  of  the  attomeys-at-law, 
who  signed  the  i)etitiou  for  the  injunction,  and  the  agent  of  the  plain- 
tiff. The  affidavit  states  these  &cts.  The  x>ower  of  attorney  declare 
that  D.  H.  Williams,  of  the  county  of  Navarro,  State  of  Texas,  has 
made  constituted  and  appointed  D.  C.  Morgan  his  agent  and  attomej 
in  fiict  in  the  State  of  Louisiana  to  repreeent  him  fully  in  allmatten  when- 
in  he  «f  intereetedj  and  he  specially  empowers  him  to  do  all  the  acts  of 
ownership  specified  in  article  2966  of  the  Civil  Code. 
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We* think 'the  power  of  attorney  aathoTixed  the  agent  to  make  the 
affidavit. 

The  fourth  and  fifth  gronndB  are  that  the  allegations  of  tne  petition 
for  injunction  aro  not  true.  They  should  have  been  referred  to  the 
merits. 

Sixth — The  sixth  objection  is  that  the  plaintiff  does  not  allege  that 
he  will  be  injured.    This  is  not  sacramental. 

He  ayers  that  the  note,  which  is  the  basis  of  the  order  of  seizure  and 
sale  is  prescribed.  It  is  manifest  tiierefore  that  he  will  be  iigured  if 
his  property  be  9<dd  to  pay  a  debt  which  has  been  extinguished. 

The  motion  to  dissolve  the  iigunetion  should  have  been  overruled. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  couit  be  avoided  and  reversed,  that  the  motion  to  dissolve 
the  injunction  be  refused,  and  that  this  case  be  remanded  to  be  pro- 
ceeded with  according  to  law.  It  is  fiirther  ordered  that  the  appellees 
pay  the  costs  of  appeal. 


No.  28.—- B.  F.  Crowkovsb  et  al.  t>.  Thohas  W.  Rakdle. 

A  Mle  of  ft  tnet  of  Iftad  t^  ooo  of  tttfoe  jolai  owmfet  WlU  bind  the  other  two^  or  either  of 
them,  if  it  if  shown  that  they  or  either  of  them  were  preaent  ftt  the  nle  end  mftde  no  ob^ 
Jectioa  thereto,  hat  on  the  contriu^  ftdVised  end  urged  the  tale. 

The  wklh  of  fta  vndiTided  trmd  of  huid  hyomo  of  fhe  three  joint  owners  Is  nnll  is  to  the  interest 
of  the  pftrty  who  wis  not  vreeent  it  thttUMtad  iflMw^fdreAued  to  rituy  the  trmnsftetion. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  Parisli  of  Clai- 
borne.    WatkiHiy  J.    «7.   C,  Sgan,  for  plaintiffs  and  appellants. 
Georrfe  d  Bandlih  and  L,  B.  WaiktHB,  for  defendant  and  appellee. 

Taliafkuro,  J.  This  is  a  petitory  action  to  recover  two  undivided 
shares  of  one-third  each  in  a  tract  of  land.  Tlie  plaintiff  claims  one  of 
those  shares  in  his  own  right  and  the  otiiet  in  right  of  a  deceased  brothcr*s 
minor  cliild,  to  whom  tlie  petitioner  is  tutor.  The  facts  as  we  gather 
them  are  tliese :  At  a  probate  sale  of  their  nf^other's  est&te  which  took 
place  in  February,  185^,  the  plaintiff  and  his  brothers,  John  and  Wil- 
liam, the  latter  being  the  father  of  the  minor  i^presented  by  the  plain- 
tiff, purchased  jointly  a  tract  of  land  lying  in  the  parish  of  Claiborne. 
It  seems  .that  the  tract  of  land  went  into  the  possession  of  John  Crown- 
over,  who,  on  the  twenty-sixth  of  December,  1862,  sold  it  to  the 
defendant  by  regular  notarial  act,  and  the  purchaser  went  into  posses- 
Bion  by  himself  or  his  agent.  The  pfatfntiff  filed  this  suit  eaily  in  the 
year  1866,  praying  to  be  decreed  Owtier  of  one  undivided  third  part  of 
the  land,  that  the  minor  he  represents  be  recognized  as  owner  of 
anotlicr  undivided  third  part  in  right  of  her  father,  William  Crown- 
over^  deceased.  He  also  prays  that  a  partition  by  limitation  be  mado 
of  the  land  between  himselfi  the  minor  and  Uie  defendant. 
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The  answer  is  a  general  denial.  The  defendant  specially  denies 
ownership  either  in  the  plaintiff  or  the  minor  of  any  portion  of  the 
laud  sued  for.  He  avers  that  hiB  yendor,  John  Crownover,  before  bM- 
ing  to  him  had  acquired  title  to  the  sharea  of  B.  F.  and  William  Crown- 
over  }  that  at  the  time  of  the  execution  of  the  deed  of  sale  from  Jobn 
Crownover  to  defendant  the  plaintiff  and  William  Crownover  were 
present  and  cognizant  of  the  sale;  that  by  acts  and  words  they  as- 
sented to  ity  and  represented  the  property  sold  as  belonging  to  John 
Crownover  and  influenced  and  induced  him  to  purchase  it.  That  the 
plaintiff  acts  fraudulently  in  setting  up  a  pretended  title  to  the  prop* 
erty,  which  to  his  own  knowledge  and  with  his  assent  defendant  ac- 
quired in  good  faithy  and  gave  for  it  a  valuable  consideration.  There 
was  judgment  in  the  court  below  in  favor  of  the  defendant,  and  the 
plaintiff  appeals. 

A  bill  of  exceptions  was  taken  to  the  ruling  of  the  court  admitting 
evidence  to  prove  that  the  consideration  paid  by  Handle  to  John 
Crownover  was  Confederate  money  or  illicit  currency.  It  is  not  im- 
portant to  the  decision  of  this  case  that  we  should  consider  this  bill  of 
exceptions,  and  therefore  omit  it. 

A  scrutiny  of  the  evidence  brings  us  to  the  conclusion  that  as  to 
William  Crownover  the  defendant  has  fully  established  his  allegations. 
The  testimony  is  abundant  that  he  was  present  at  the  time  the  sale 
was  entered  into ;  was  cognizant  of  the  purpose  and  intention  of  the 
contracting  parties  and  assented  to  it,  if  not  directly  yet  expressins  by 
his  manner  a  tacit  assent.  It  is  shown  that  he  was  present  at  the  time 
the  deed  was  read  and  signed  and  the  money  paid,  and  made  no  objec- 
tion to  the  sale.  The  notary  before  whom  the  sale  was  passed  testi- 
fies that  at  the  time  the  deed  was  executed  William  Crownover  was 
present  in  the  room,  that  he  did  not  protest  or  object  to  the  sale  nor 
claim  any  interest  in  the  land  sold.  Qui  tacit,  eonsenUre  videtur.  QfU 
potest  et  debet  vetare,  jubet.  Story's  equity  jurisprudence,  section  385; 
5  An.  67,  and  cases  there  cited. 

It  has  been  well  remarked  that  *^  when  a  man  has  been  silent  when 
in  conscience  he  ought  to  have  spoken,  he  shall  be  debarred  from  speak- 
ing when  conscience  requires  him  to  remain  silent." 

In  regard,  however,  to  B.  F.  Crownover,  we  think  the  defendant  has 
failed  to  show  any  acquiescence  in  the  sale  under  consideration.  He 
was  not  present  when  it  was  consummated.  It  is  not  shown  that  he 
ever  in  the  slightest  degree  assented  to  it.  He  resided  ten  miles  off  in 
another  parish.  It  is  shown  by  defendant  that  plaintiff  frequently 
passed  near  the  place  in  going  to  and  returning  from  Minden,  and  that 
on  one  occasion  before  the  sale,  in  answer  to  an  inquiry  as  to  what  ha 
was  going  to  do  with  his  share  in  the  land,  he  said  that  he  and  his 
brother  William  had  concluded  to  let  John  Crownover  have  their  in- 
terests in  the  land.    This  is  all  the  evidence  defendant  adduees  to 
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show  assent  and  ratification  of  tho  sale,  and  we  think  it  insufficient. 
No  title  is  shown  in  John  Crownover  to  the  other  shares  of  the  land. 
It  results  then  in  our  view  that  William  Crownover  by  his  tacit  assent 
to  the  sale  ratified  it  so  far  as  relates  to  his  share,  and  that  there  is  not 
in  any  manner  shown  a  divestiture  of  B.  F.  Crownover's  title  to  his 
undivided  third  part  of  tlie  property. 

The  defendant  shows  that  he  has  put  upon  the  premises  improve- 
ments worth  two  hundi'ed  dollars.  One-third  of  this  sum,  or  eighty  • 
three  dollars  and  thirty-three  cents,  must  be  paid  by  plaintiff  to  the 
defendant  as  the  enhanced  value  of  plaintiff's  interest  in  the  land  pro- 
duced by  the  defendant's  labor  and  at  liis  costs. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  so  far  as  it  recognizes  the  defendant's  right  and  title 
to  the  one  undivided  third  part  of  the  tract  of  land  in  controversy,  for* 
merl J  owned  by  William  Crownover,  be  and  the  same  is  hereby  affirmed, 
and  as  to  the  recognition  of  title  in  defendant  of  the  share  and  interest 
claimed  by  B.  F.  Crownover,  that  it  be  annulled,  avoided  and  reversed. 
It  is  further  ordered  that  B.  F.  Crownover  be  and  he  is  hereby  recog- 
nized as  the  owner  of  an  undivided  one-third  part  of  the  tract  of  land 
in  controversy,  and  more  especially  described  in  his  petition,  and  that 
he  enter  upon  and  take  possession  of  the  same  on  paying  to  the  defend- 
ant eighty-three  dollars  and  tliirty-three  cents,  the  enhanced  value  of 
his  proportional  share  of  tlie  property*  It  is  further  ordered  that  a 
partition  of  the  property  as  prayed  for  by  the  plaintiff'  be  made  between 
himself  and  defendant,  joint  owners  of  the  land  sued  for,  the  claim  of 
plaintiff  as  tutor  to  the  minor  heir  of  William  Crownover  being  by 
this  decree  rejected  and  disallowed.  It  is  also  ordered  that  this  case 
be  remanded  to  the  lower  court  in  order  that  it  may  be  proceeded  with 
according  to  law  and  a  partition  of  the  property  effected.  It  is  ordered 
that  the  defendant  and  appellant  pay  costs  of  this  appeal. 


No.  66.— Willis  Wood,  Administrator,  r.  L.  C.  Calloway,  H.  K.  Car- 
ter, Third  Opponent. 

a  merdMiit  has  a  privilege  on  ihe  erop  toe  Uie  neoewmry  rappUoi  ftirnlshed  to  make  it.    Act  of 

1848k  amending  article  9181  of  the  GiTtt  Code. 
No  prlTllege  la  allowed  on  the  crop  for  money  advanced  to  the  planter. 

APPEAL  from  the  District  Court,  parish  of  Union.     Watkins,  J. 
Stvbbs  d:  Cobb  J  for  opponent,  appellant.    A.  B.  George,  for  defend- 
ant and  appellee. 

Lu DELING,  C.  J.  In  1865  Willis  Wood,  administrator,  attached  on 
the  plantation  of  L.  C.  Calloway  forty-one  bales  and  twenty-two  hun- 
dred and  fifty  pounds  of  cotton  belonging  to  said  Calloway.  During 
the  pendency  of  the  suit  the  cotton  was  sold  under  an  order  of  Court 
•ftnd  tb^  pioceeds  wer«  heUl  to  abide  tiie  final  decision  of  the  oourt. 
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H.  K.  Carter  made  opposition  to  regulate  the  effect  of  the  aeizore, 
contending  that  he  liad  a  privilege  on  the  cotton  or  its  proceeds  supe- 
rior to  plaintiff's;  being  for  necessary  supplied  furnished  to  Calloway, 
and  he  prayed  for  a  judgment  against  Calloway  for  his  debt  and  for  a 
recognition  of  his  pririlege  on  the  cotton  or  its  proceeds. 

There  was  judgment  in  fJEtvor  of  Willis  Wood,  administrator,  and 
against  H.  K.  Carter  rejecting  his  demands.  From  this  judgment  H. 
K.  Carter  has  appealed. 

The  evidence  satisfies  us  that  the  necessary  supplies  for  the  planta- 
tion of  Calloway,  to  the  extent  of  one  thousand  and  ninety -fire  dollars 
and  eighty  cents,  were  furnished  by  H.  K.  Carter  to  make  the  crop  o€ 
1861;  and  that  the  cotton  attached  was  raised  on  the  plantation  in  ld6L 

Calloway  says  in  answer  to  interrogatories  on  &cts  and  articles:  *'l 
i*eceived  supplies  necessary  for  the  use  of  my  plantation  from  H.  K. 
Carter  to  the  amount  of  one  thousand  and  ninety-five  doUan  and 
eighty  cents." 

In  Hollander  v.  His  Creditors  this  court  said :  ''The  act  of  1843,  amend- 
ing article  3184  of  the  Code,  provides  that  debts  due  for  neceasaiy 
supplies  furnished  to  any  farm  or  plantation  shall  be  entitled  to  a 
privilege  on  the  crop  for  the  making  of  which  those  suppUes  were  for- 
nished"  (p.  668).  There  is  nothing  in  tlie  cases  of  Shaw  r.  Knox,  12 
An.  p.  41;  McCutcheon  v.  Wilkins,  12  An.  483;  or  Shaw  r.  Grant,  13 
An.  52;  which  militates  against  this  position.  The  privilege  of  Carter 
for  necessary  supplies  should  have  been  allowed.  His  pretentions  for 
a  privilege  for  any  sums  of  money  advanced  to  Calloway  were  prop- 
erly disallowed.  But  there  should  have  been  judgment  against  L.  C 
Calloway  for  the  full  amount  of  the  note  made  in  &vor  of  H.  K.  Car- 
ter as  the  debt  was  duly  proved. 

It  is  therefore  ordered,  a^udged  and  decreed  that  the  jad^;meiitof 
the  District  Court  be  avoided  and  reversed.  It  is  further  adjudged 
and  decreed  that  there  be  judgment  in  favor  of  H.  K.  Carter  against 
L.  C.  Calloway  for  the  sum  of  six  thousand  seven  hundred  and  fiffy- 
eight  dollars  and  forty-five  cents,  with  eight  per  cent,  per  annum 
interest  thereon  from  the  twenty-eighth  day  of  April,  1862,  till  paid, 
and  costs,  and  that  his  privilege  on  the  proceeds  of  the  cotton  atta^ed 
and  sold  in  the  suit  of  Willis  Wood  v.  L.  C.  Calloway  be  leoo^gnued 
and  enforced  for  the  sum  of  one  thousand  and  ninety-five  dollars  and 
eighty  cents.  It  is  further  <»deied  tiiat  Willis  Wood,  adminiatnitor, 
pay  the  costs  of  the  opposition  and  of  tins  appeaL 
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No.  64. — State  op  Louisiana  v.  J.  C.  Gregor.  I  4« 

21    473! 
Declantiont  or  throAto  of  tlie  decesiod  towards  fho  Mcnsed,  in  order  to  eonetitate  »  part  of  Hm    ,  iqq    351 

rt»  gettett  miut  be  msde  »t  the  time  of  the  act  done  which  they  are  roppoaed  to  character-    ' ' 

ize,  and  bo  to  harmoniie  with  it  aa  to  eonatitnto  one  transaction. 

Declarations  by  the  deceased  to  a  witness,  towards  the  accnsed,  made  before  the  homld^e  itid 
not  communicated  to  the  accused,  do  not  form  a  part  of  the  ret  gesta,  and  are  thwefore 
inadmissible  on  that  ground. 

Declarations  or  threats  made  to  third  parties  by  the  deceased  towards  the  accused  beftyre  the 
homicide,  are  not  admissible  without  lirst  showing  that  they  were  commnnlcatod  to  the 
accused  beiore  the  killing 

The  order  of  the  District  Judge  overruling  a  motion  for  a  new  trial  in  a  criminal  case  on  the 
affldsTlt  of  newly  discovered  evidence,  presents  the  question  of  diligoice,  and  not  mi  un- 
mixed queation  of  law,  and  cannot  be  reviewed  on  appeaL    Constitution,  art  74;  11  A  479. 

APPEAL  from  the  First  District  Court  for  the  parish  of  Orloans. 
Abell,  J.    8  Beldetiy  Attorney  General,  for  the  State,  A,  P.  Field, 
for  defendant  and  appellant. 

IIowELL,  J.  Tho  defendant  was  indicted  for  the  murder  of  John 
Collins  on  the  scventeentli  day  of  February,  1869,  ttos  tried  and  con- 
victed of  mnnslanghter,  and  has  appealed  to  this  court. 

The  first  question  is  presented  by  a  bill  of  exceptions,  which  Vfe 
transcribe  at  length,  to  wit: 

^*Be  it  rciAembered  that  on  the  trial  of  the  above  cause,  to  wit:  on 
the  thirtieth  day  of  March,  1869,  the  Attorney  General,  on  the  part  of 
the  State,  introduced  George  L.  Richardson,  who  was  sworn  and 
testified  in  chief  substantially  as  follows,  to  wit:  witness  knew  the 
deceased  and  the  accused.  The  deceased  was  first,  and  the  accused 
second  mate  of  the  steamboat  Governor  Allen.  Early  in  the  morning 
of  the  homicide  at  the  steamboat  Governor  Allen,  the  deceased  walked 
up  to  the  accused  and  remarked  to  him,  *  1  can  or  intend  to  run  this 
machine  myself,  and  I  have  no  further  use  for  your  services;'  to  which 
the  accused  replied,  'all  right'  About  fifteen  minutes  before  the 
homicide  the  witness  conversed  with  the  deceased  a  few  moments. 
Deceased  left  witness  and  crossed  the  levee  in  the  direction  of  the 
city.  A  few  moments  before  he  heard  the  shot  fired,  witness  started 
aboard  of  the  boat,  met  the  accused  coming  off  with  a  colored  shui 
behind  him,  with  a  carpet  bag  of  the  accused.  He  bid  witness  good 
bye  and  said,  *I  will  see  you  to-morrow.'  At  that  time  he  saw  the  de- 
ceased about  one  hundred  yards  off,  crossing  the  levee  conning  towards 
the  boat  and  as  witness  reached  the  boiler  deck  of  the  boat  he  heard  a 
shot  fired,  and  he  immediately  went  back  on  the  wharf,  saw  the  de- 
ceased lying  down.  I  went  to  him,  raised  him  up  and  found  him  in  a 
dying  condition ;  and  that  a  colored  man  handed  me  a  diHt  knife,  re- 
sembling the  one  in  court,  that  was  said  wns  found  by  the  side  of  the 
deceased. 

^'Upon  erosfii  examination  the  said  witness  testified  that  the  deceased, 
in  the  conversatioxi  with  witness,  about  fifteen  minutes  before  the 
homicide,  and  just  before  he  left  witness  ithd  crossed  the  levee  in  the 
60 
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ditection  of  the  city,  asked  the  witness  for  a  pistol;  the  witness  in- 
formed him  he  had  none ;  he  then  asked  witness  where  he  could  ^et 
one ;  witness  referred  to  a  person  from  whom  he  thong^ht  he  could  ob> 
tain  one.  Deceased  asked  witness  if  he  had  a  knife,  and  remarked 
that  he  would  sooner  depend  upon  a  good  knife  than  a  pistol.  TLe 
counsel  then  asked  this  witness  what  the  deceased  said  he  Avautcd  the 
arms  for,  and  whether  the  deceased  did  not  say  at  that  time  that  he 
intended  to  kill  the  accused  before  he  left  the  boat.  To  the  qncstiou 
and  the  answering  the  same  the  Attorney  General  objected,  for  the 
i^eason  that  before  such  proof  could  be  made  by  the  defendant,  it  most 
be  shown  that  the  threat  made  and  the  use  he  intended  to  make  of  the 
weapons  he  called  on  witness  to  obtain,  must  first  be  shown  had  been 
communicated  to  the  accused  before  tlie  homicide  took  place.  Which 
objection  of  the  Attorney  General  the  court  sustained,  and  refused  the 
question  and  answer.  To  this  opinion  of  the  court  in  refusing  the 
question  and  answer  the  defendant  by  his  counsel  excepts,  for  the 
reason  that  the  oonversation  with  the  witness  by  deceased  was  bat 
a  short  time  before  the  homicide  was  committed — ^fifteen  minutes  as 
witness  stated,  and  was  therefore  admissible  as  a  part  of  the  res  gesUe^ 
going  to  explain  the  motives  and  subsequent  acts  of  the  deceased,  and 
upon  the  further  ground  that  the  testimony  was  impoitant  for  the  de- 
fense, if  answered  in  the  affirmative,  to  show  the  motives  and  in- 
tentions of  the  deceased  towards  the  accused,  and  was  a  part  of  the 
circumstances  of  the  case  to  explain  the  motives  and  intentions  of  the 
deceased  towards  the  accused." 

The  evidence  sought  to  be  introduced  is  hearsay,  and  if  admissible, 
must  come  w^ithiii  the  exceptions  to  the  general  rule  excluding  hearsay 
evidence. 

The  defendant  contends— ^r«<,  that  it  is  a  part  of  the  re$  gestw,  and 
therefore  within  the  exceptions — and  secondltf,  that  it  tends  to  establish 
the  design  and  intention  of  the  deceased  to  kill  the  defendant. 

Fint — ''To  be  a  part  of  the  res  gestWf  the  declarations  must  have 
been  made  at  the  time  of  the  act  done  which  they  are  supposed  to 
characterize,  and  well  calculated  to  unfold  the  nature  and  quality  of 
the  facts  they  are  intended  to  explain,  and  so  to  liarmonize  with  them 
as  obviously  to  constitute  one  transaction.*'  3  Phil,  on  Ev.  p.  585; 
N.444. 

The  facts  stated  in  the  bill  of  exceptions  do  not  bring  the  proposed 
evidence  within  this  definition.  The  declarations  of  the  deceased  to 
the  witness  were  not  made  at  the  time  of  the  homicide,  the  res  gesUa 
of  which  they  are  supposed  to  characterize,  and  no  &cts  are  stated  as 
occurring  at  the  time  of  the  killing,  the  nature  ^nd  quality  of  which 
they  are  intended  to  explain  and  with  which  they  so  harmonize  as  ob- 
viously to  constitnte  one  transaction.  Nor  is  any  connectiou  shown 
between  the  interview^  early  in  the  momingi  when  the  defendant  was 
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.informed  that  bis  eervices  were  do  longer  needed,  and  the  Bubseqaent 
killing,  BO  as  to  make  them  (the  interview  and  the  killing)  and  the  in- 
tervening incidents  or  the  acts  of  the  paHics  one  continuous  trans- 
action. What  occurred  at  said  interview  may  be  considered  a  business 
matter,  of  which  the  defendiinu  made  no  complain t,  and  no  quarrel  or 
grudge  between  them  is  shown,  nothing  to  induce  the  defendant  to  an- 
ticipate or  apprehend  an  attack  from  the  deceased.  What  the  latter 
may  have  said  to  the  witness  as  to  his  intentions  was  therefore  not  a 
I>art  of  what  occurred  at  the  time  of  the  killing,  the  res  gtsUc,  and  not 
on  that  account  admissible. 

Second — 1£  this  be  so,  it  is  difficult  to  see  how  the  excluded  evidence 
is  admissible  to  establish  the  design  and  intention  of  the  deceased  to 
kill  the  defendant,  for  it  would  seem  that  to  be  admissible  for  such  a 
purpose,  it  must  be  a  part  of  the  res  gestof.  But  counsel  has  cited 
authority  to  the  effect  that,  '*in  t]ie  prosecution  of  a  crime  so  es- 
SjButially  the  creature  of  intent,  as  murder,  everything  pertinent  should 
be  submitted  to  the  jury  upon  which  they  may  infer  the  absence  of 
malice"  (19  Wendell,  591) ;  and  that  '4t  is  admissible  for  the  defend- 
ant to  show  threats  or  other  circumstances  of  a  recent  character,  which 
would  tend  to  make  a  man  of  his  character  believe  that  his  life  waa  in 
danger."    Wharton's  Homicide,  217. 

But  to  be  pertinent,  or  to  make  him  believe  that  his  life  was  in 
danger,  the  threats  or  felonious  intsnt  of  the  party  kiU.'d,  expressed 
only  to  third  persons,  must  certainly  have  been  communicated  and 
known  to  the  defendant.  If  not  known  to  him  they  could  have  had 
no  influence  upon  him  in  committing  the  homicide,  and  were  therefore 
irrelevant. 

It  has  been  well  said  that  the  evidence  to  show  the  felonious  intent 
of  the  party  killed  ''must  be  gauged  by  the  defendant's  opportunitiea 
at  the  time."    Wharton's  Homicide,  p.  215. 

In  this  case  t^e  defendant  is  not  shown  to  have  had  an  opportunity 
at  the  time  of  or  prior  to  the  killing,  to  know  that  the  deceased  had 
made  threats  to  the  witness  to  kill  him.  The  objection  was  therefore 
well  taken,  and  the  evidence  properly  excluded. 

The  next  question  is  that  the  District  Court  erred  in  overruling  the 
motion  for  a  new  trial  upon  the  affidavit  of  newly  discovered  evidence, 
as  the  affidavit  and  the  facts  set  forth  were  not  contradicted,  but  in 
law  were  taken  to  be  true.  We  are  not  referred  to  any  authority,  and 
we  know  of  none  to  sustain  this  legal  proposition,  and  as  a  question 
of  diligence  and  not  an  unmixed  question  of  law  is  involved,  the 
action  of  the  District  Court  on  the  motion  for  a  new  trial  cannot  be  re- 
viewed on  appeaL    11  A.  478. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affinnad 

with  costs. 
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ifr.  Juitice  Taliaferro  dissenU»g: 

With  some  hesitancy  I  dissent  from  the  opinion  of  the  migority  of 
the  oonrt.  I  do  not  think  that  to  constitute  the  menacing  language 
alleged  to  have  been  used  bj  the  deceased  a  port'of  the  re$  gtstaf  it  u 
necessary  tluat  it  be  shown  that  the  accused  knew  of  it  before  the  com- 
mission of  the  homicide.  In  my  view  the  evidence  should  be  admitted, 
in  Older  that  the  jury  might,  in  connection  with  all  the  evidence,  de- 
termine whether  it  be  entitled  to  any  consideration  in  making  up  their 
verdict* 


No.  71. — Sahucl  Boyd,  Appellant  v.  Christopher  Chaffe. 


Aoo9tsiflttli^tQaaBotb««Bft>ro0dasilaui<lie  piincip«l  fbryratttof  akMilU  dMia0»  canaolbt 

«n/oT€cd  agaixut  the  Tende«  of  the  prlnclpftL 
Coaite  of  jQttloe  will  not  lend  their  aid  to  settle  dieputet  gnrvlng  out  of  oonlncts  Mpcobetod 

.lijUw, 
^pie  enforcement  of  oontrtde  by  the  oourte  of  this  State,  the  ^r'^ttiiimUuM  of  which  m  Cn> 

federeto  notee,  la  iirohihited.    Gonetitation,  art  127. 

APPEAL  from  the  Eleventh  Distriot  Court,  parish  of  CUdbome. 
W^ikin$,  J.    L.  JB.  WaikinSy  for  pUintiff  and  appellant,  W.  B. 
£gan,  for  defendant  and  appellee. 

Wtly,  J.  In  1802,  William  Lackey  contracted  to  sell  the  plainttfT  a 
lot  of  cotton  on  his  plantation  in  Claiborne  parish,  ^'  to  be  deUvered  at 
Minden  landing  at  any  time  having  twenty  days  notice."  The  cotton 
remained  in  Lackey's  gin  house  till  1865^  when  he  sold  it  to  the  de- 
fendant Chaife,  who  paid  for  it  and  obtained  iN>ssession  thereof. 

The  consideration  of  the  sale  in  both  instances  was  Confederate 
notes. 

Plaintiff  now  sues  the  defendant  for  the  cotton  or  its  value,  alleging 
that  he  had  conspired  with  said  Lackey  to  defraud  and  cheat  him  out 
of  said  cotton,  knowing  that  said  Lackey  was  not  the  owner  thereof. 

The  evidence  does  not  sustain  the  charge  of  fraud  and  collusion,  nor 
does  it  establish  the  fact  that  Chaffe  was  aware  that  plaintiff  had  par- 
chased  the  cotton  from  Lackey. 

But  even  if  he  had  been  aware  of  the  contract,  that  plaintiff  had 
.paid  Lackey  a  sum  of  Confederate  money  in  consideration  of  which 
the  latter  had  obligated  himself  to  deliver  the  cotton. at  Minden  land- 
ing at  any  time,  having  twenty  days  notice,  that  would  not  have  been 
a  legal  impediment  to  the  sale. 

Knowing  tliat  Lackey  had  received  a  sum  in  unlawful  cuxrency,  in 
consideration  of  which  he  had  contracted  to  deliver  the  cotton  at 
Minden,  did  not  incapacitate  the  defendant  from  making  a  lawful  par- 
chase  of  the  cotton  from  Lackey.  The  prior  obligation  of  Lackey  to 
the  plaintiff  was  null.  An  obligation  without  a  cause,  or  with  a  fialfla 
ofr  MHlawfal  cau»e  is  null  and  void.  C.  C.  1887, 1889;  17  A.  262;  19  A. 
432,  257,  409. 
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If  Lackey  had  retained  possession  of  the  cotton  after  contracting  to 
sell  it  to  the  plaintiff  and  afterwards  to  the  defendant,  under  the  Con- 
stitution of  1868,  and  the  well  settled  jurisprudence  of  this  State, 
neither  the  plaintiff  nor  defendant  could  have  enforced  his  contract 
with  Lackey,  because  it  had  an  unlawful  purpose,  being  ba^ed  on  Con- 
federate notes.  ' 

If  plaintiff  could  not  have  enforced  .his  contract  against  Lackey  for 
the  cotton,  we  do  not  see  how  he  can  enforcp  it  against  the  vendee  of 
I^ackey. 

We  liave  often  held  tha.t  courts  of  justice  cannot  lend  their  aid  to 
settle  disputes  founded  on  contracts  reprobated  by  law.  Tlie  policy 
of  the  law  is  to  leave  the  parties  where  they  have  placed  themselves. 

Article  127  of  the  Constitution  of  1863,  prohibits  the  courts  of  this 
State  from  enforcing  contracts  of  the  character  presented  in  tliis  suit. 

It  is  therefore  ordered  that  the  judgnient  of  the  court  below  dis- 
missing plaintiff's  demand,  be  affirmed  with  costs. 


Ko.  77.— <£dwabd  Nallb  &<Jo.  v.  Clbaton  Higgixbotham,  Admin-     91  4771 

istrator,  etc.  ^^^^ 

The  mmndaic  to  oxecnto  a  promltaory  note  for  another,  mast  bo  both  expreu  and  speciaL    C. 

o.  aw. 

Tk9  pernor  Is  not  ro4iaired.to.biD  lai«cttlD9».tnit«xiiBeai  AOd  ipeoial,  u  distinguished  from  ita 
plied  and  goneraL 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  More- 
house. Vraw/ord,  J.  Stuhhs  <&  €ohh,  for  plaintiffs  and  appellants. 
D.  C.  Morgan,  for  defendant  and  appellee. 

Howe,  J.  This  suit  was  instituted  by  plaintiffs  against  the  adminis- 
trator of  the  estate  of  Mrs.  Elizabeth  Higginbothami^  deceased,  to  re- 
cover the  amount  of  a  promisspry  pote.  The  note  was  made  by  D.  F. 
Higgiubotham,  a  sou  of  the  decedent;  but  it  is  claimed  by  plaintiffs 
that  he  was  acting  as  agent  pf  his  piother  in  executing  the  note — that  it 
was  given  for  supplies  fumisheil  for  her  plantation,  and  that  they  ar^ 
therefore  entitled  to  a  judgment  for  its  amount  against  her  adminis- 
trator. 

There  was  judgment  for  defendant,  and  plaintiffs  have  appealed. 

The  textual  provisions  of  the  Civil  Code  plainly  require  that  a  nmu- 
date  to  execute  for  another  a  promissory  note  should  be  both  express 
and  si>ecial.  C.  C.  29G3.  It  is  not  required  that  the  power  should  be 
in  wilting,  as  contended  by  the  counsel  of  the  appellee,  but  it  must  be 
•*  express  "and  **  special,"  as  distinguished  from  "  implied"  and  **  gen- 
oral.''  And,  therefore,  in  Nugent  v,  Hickey,  2  Ann.  358,  where  the  de- 
fendant was  sued  upon  a  note  signed  by  '*  Walsh,  agent  for  P.  Hickey,  for 
Pare  Perdu  plantation,*'  and  it  appeared  that  Walsh  held  a  fall  power  for 
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the  poTcbase  of  stock  aod  of  neceasary  articles  for  the  use  of  the  plan- 
tation, and  for  the  settlement  of  accounts  in  relation  to  the  same,  thst 
Walsh  remained  on  the  plantation  for  seyeral  years^  and  under  tiie  power 
contracted  the  debt  with  the  plaintiffs,  and  closed  the  account  with  the 
note  in  suit;  and  the  power  further  provided  that  Walsh  should  act 
for  the  defendant  in  all  cases  in  which  the  latter's  interest  might  be 
concerned  in  relation  to  the  plantation,  it  was  held  by  the  court  that 
no  liability  attached  to  the  defendant  by  reason  of  the  note  given  in 
his  name,  for  Walsh  had  no  authority  to  bind  him  in  that  form. 

The  case  at  bar  is  even  stronger  for  the  defendant  than  the  one  cited 
above,  for  not  only  was  the  account  of  plaintiffs  kept  with  D.  F. 
Higginbotham  in  his  individual  name,  but  the  note  was  takeu  in  setde- 
ment  in  his  individual  name.  Mrs.  Higginbotham  does  not  appear  in 
the  account  or  in  the  note.  There  is  no  evidence  that  she  ever  gave  any 
legal  mandate  for  its  execution  or  ever  in  any  way  acknowledged  tbe 
liability  now  sought  to  be  imposed  on  her  succession. 

The  cases  cited  by  the  plaintiff  do  not  seem  to  conflict  with  tbe 
views  we  have  expressed.  In  Beynolds  v.  Rowley,  3  B.  201,  and  2  Ann. 
891,  the  plaintiffs  sued  on  an  account,  and  it  was  held  that  where  the 
agent,  who  had  a  special  power  of  attorney  by  which  he  was  author- 
ized to  borrow  money  for  the  defendant's  plantation,  receiTed  monej 
from  plaintiff^  as  a  loan  for  the  plantations ;  the  defendants  were  liable, 
even  though  the  agent  had  no  authority  to  draw  the  bills  fit>m  whose 
proceeds  the  loan  was  made.  The  question  was  not  one  of  the  author- 
ity to  execute  a  note  or  bill.  In  Perrotier  t;.  Gucullu,  6  La.  587,  the  bill 
was  drawn  by  a  supercargo  in  a  foreign  port;  the  act  seemed  to  ho  one 
of  necessity  in  carrying  out  the  purpose  of  the  agent's  appointment, 
and  the  court,  without  passing  with  directness  upon  the  question  oi 
authority,  came  to  the  conclusion  that  the  defendant's  subsequent 
agreement  to  pay  the  bill  out  of  a  particular  fund,  should  that  fund  be 
available,  amounted  to  a  sanction  and  ratification  of  wliat  had  been 
done  by  his  agent. 

For  the  reasons  given  it  is  ordered  and  a^udged  that  the  judgment 
app«al§|^^m  be  affirmed  with  costs. 


No.  76.-— Joseph  T.  Swak  v.  Amr  L.  Gatle,  Administratrix. 

TlM  Puiah  Court  i«  withont  Jiiri84lietioii  raiion§  maitria  in  ft  sutt  whom  s  iniv Mlom  1i  nlftw 
plaintiff  o^  deltodftnt,  and  the  amoimt  elalmed  ia  aboT*  flT6  hnndrad  doUan.  CotaHia- 
tkm,  article  87. 

The  aet  of  the  Legiahitare  approred  Ootober  6, 1868,  No.  141,  entitled  «« An  aot  ftarfher  diAidnf 
the  Jnriadietion  of  pariah  ooorta  in  anoceacion  oaeea,"  ia  nnconatitattona].  noil  andToUf 
hecanae  the  ohjeot  of  the  atatate  ia  not  expreaaed  in  the  title.    Constitation,  artiole  7S> 

APPEAL  from  the  Parish  Court  of  the  parish  of  Ouachita.    JB&f , 
Parish  Judge.    Sohert  J.  Caldwelly  for  plaintiff  and  appellee. 
liaidh  Oarreii,  for  defendant  and  appellant, ' 
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LuDELiNG,  C.  J.  The  plaintiff  sued  the  administratrix  of  the  stic- 
cession  of  \V.  H.  Gayle  in  the  Parish  Coart,  and  he  prayed  for  judg- 
ment against  the  administratrix  for  upwards  of  five  thousand  dollars, 
and  for  the  recognition  of  his  mortgage  on  certain  property  situated  in 
the  parish  of  Ouachita.  He  also  prayed  for  the  sale  of  the  mortgaged 
property  to  pay  his  debts,  according  to  law.  The  appellant  has  insist- 
ed, in  this  court,  that  the  Parish  Court  which  tried  this  case  was  with- 
out jurisdiction  raiiotie  materia. 

If  this  be  true,  the  judgiuont  rendered  by  that  court  is  void.  C.  P., 
article  92.  And  we  can  not  give  vitiility  or  validity  to  that  judgment, 
because  an  **  appellate  court  never  can  give  a  judgment  which  the 
court  a  qua  could  not.^'    5  N.  8.  10. 

It  is  our  duty,  therefore,  to  notice  ex  officio  the  want  of  jurisdiction 
ratione  materia. 

The  question  presented  is,  wliother  the  Parish  Court  has  jurisdiction 
in  a  sidt  wherein  a  succession  is  plaintiff  or  defendant,  when  the 
amount  in  controversy  exceeds  five  hundred  dollars  t  Article  eighty- 
seven  of  the  constitution  of  16Gd,  fixing  the  jurisdiction  of  the  parish 
courts^  declares  that  they  '*  shall  have  concurrent  jurisdiction  with 
justices  of  the  peace  in  all  cases  where  the  amount  in  controversy  is 
more  than  twenty-five  dollars  and  less  than  one  hundred  dollars,  ex- 
clusive of  interest.  They  shall  have  exclusive  original  jurisdiction  in 
ordiiiary  suits,  in  all  cases  where  the  amount  in  dispute  exceeds  one 
liundred  dollars^  and  does  not  exceed  five  hundred  dollars. 

*'  All  successions  shall  be  ox>ened  and  settled  in  the  parish  courts;  and 
all  suits  in  tchick  a  succession  is  either  plaintiff  or  defendant  may  be 
brought  either  in  the  parish  or  district  courts,  accarding  to  tlie  amount 
involved,^^  etc. 

It  appears  from  the  journals  ot  the  convention  that  this  article  was 
changed  after  the  convention  had  once  adopted  it  in  'a  different  form. 
When  originally  reported  by  the  judiciary  committee,  the  article  con- 
tained the  following  sentence :  ^*  In  probate  matters  they  shall  have 
concurrent  jurisdiction  with  the  district  courts  in  all  cases  where  there 
exists  a  contestation  or  suit,  and  the  amount  in  dispute  exceeds  five 
hundred  dollars."  This  was  stricken  out,  and  in  lieu  thereof  the  fol- 
lowing was  substituted :  ^*  And  all  suits  in  which  a  succession  is  either 
plaintiff  or  defendant  may  bo  brought  either  in  the  parish  or  district 
court,  according  to  the  amount  involved.^ 

As  the  article  originally  stood,  the  plaintiff  had  the  option  to  file  his 
suit  either  in  the  parish  or  district  court,  where  he  had  a  claim  for 
money  against  a  succession,  and  the  amount  exceeded  five  hundred 
dollars. 

As  the  article  was  finally  adopted,  it  confers  the  right  on  the  plaintiffs 
to  sue  in  the  parish  court  whenever  the  amount  claimed  does  not  ex- 
ceed five  hundred  dollars,  and  a  succession  is  either  the  plaintiff  or  de- 
fendant. And  where  the  sum  demanded  exceeds  five  hundred  dollars, 
and  a  successidn  is  a  party  to  the  suit,  the  plaintiff  must  bring  the  suits 
in  tb^  distri^  eonit.    Thus,  it  is  the  amount  alone  which  determines 
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whether  the  parish  or  the  district  court  have  jorisdictioii.  That  incon- 
veniences and  delays  in  the  settlement  of  successions  may  result  fram 
this  change  in  article  eighty-seven  of  the  constitution  may  be  tme. 
But  that  will  not  justify  us  in  torturing  a  meaning  out  of  the  words  of 
the  article  which  they  cannot  fairly  be  made  to  bear.  The  evil  can 
only  be  remedied  by  amending  the  constitution. 

It  is  contended  that  the  Qleneral  Assembly  has  given  a  legislAtive  in- 
terpretation to  this  article  of  the  constitution  in  act  number  one  hun- 
dred and  forty-one,  adopted  in  1863.  It  is  not  the  province  of  the 
General  Assembly  to  interpret  the  provisions  of  the  constitution  for 
courts.  K  the  object  of  the  law  was  to  explain  or  interpret  the  article 
of  the  constitution,  as  the  title  of  the  act  would  indicate — **  an  act  fur- 
ther defining  the  jurisdiction  of  the  parish  courts  in  succession  cases  " — 
then  the  General  Assembly  transcended  its  powers  and  trenched  npon 
the  jurisdiction  of  the  courts,  as  only  legislative  powers  are  vested  in 
the  General  Assembly.    Article  fifteen  of  the  Constitution  of  186S. 

The  judicial  powers  of  the  government  are  vested  in  the  courts. 
Article  seventy-three  of  the  constitution  of  1863. 

If,  on  the  other  hand,  the  object  of  the  law  was  to  confer  other  juris- 
diction on  the  parish  courts,  the  law  is  obnoxious  to  two  constitutional 
objectious :  First,  that  the  object  of  the  law  is  not  expressed  in  its 
title.  Article  114,  constitution  of  1868.  Second,  that  the  General  As- 
sembly had  not  the  power  to  change  the  jurisdiction  fixed  or  limited  in 
the  constitution — they  could  not  amend  the  constitution.  Article  147, 
constitution  of  1868. 

First — Defining  the  jurisdiction  is  a  very  different  thing  from  extend- 
ing or  enlarging  the  jurisdiction.  As  the  term  is  used  in  the  title  of  the 
act  in  question,  it  means  explaining,  interpreting.  Hence  the  title  does 
not  express  the  object  of  the  law. 

Second — The  clause  in  article  eighty-seven,  **  and  such  other  juris- 
diction as  may  be  conferred  on  them  by  law,'*  permitted  the  General 
Assembly  to  grant  to  parish  courts  *'  other  jurisdiction  *'*  in  matters 
where  the  constitution  had  not  defined,  fixed  or  limited  it }  but  it  did 
not  authorize  the  Legislature  to  change  or  amend  the  constitution  itself. 
For  example,  it  did  not  empower  the  General  Assembly  to  give  the 
parish  courts  original  jurisdiction  in  ordinary  civU  suits^  when  the 
amount  exceeded  five  hundred  dollars,  or  to  try  capital  cases,  or  to 
give  them  appellate  jurisdiction  from  the  district  courts.  We  are  con- 
strained, therefore,  to  declare  the  act  number  141  of  the  General  As- 
sembly of  the  State  of  Louisiana,  adopted  October  6,  1868,  entitled 
^'  An  act  further  defining  the  jurisdiction  of  the  parish  courts  in  suc- 
cession cases,"  unconstitutional,  and  therefore  null  and  void. 

In  this  case  the  amount  in  controversy  exceeds  five  hundred  dollars, 
and  the  parish  court  was  without  jurisdiction  to  try  it  ratione  materia. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  Parish  Court  be  avoided  and  annulled.    It  is  further  ordered  that 
the  suit  be  dismissed,  and  that  the  plaintiff  and  appellee  pay  the  costs* 
of  both  courts. 

Beheaxing  refused. 
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_ 

No.  ^* — Willis  Wood,  Administrator,  v.  L.  C.  Calloway. 

The  appMl  will  b«  dlsmistod  If  the  bond  has  not  boon  filed  within  twelve  months  Arom  the  date 
of  iheor^r.  Every  act  required  bj  law  to. perfect  an  appeal  when  taken,  must  be  per- 
formed within  the  deUy  allowed  by  lav  for  taking  the  appeal    17  An.  Stt8  ;  20  An.  SSC 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Union. 
Watkins,  J.  A,  B,  George,  for  plaintiff  and  appellee.  John  L. 
Barrett,  Stubbs  &  Cobb,  for  defendant  and  appellamt. 

Taliaferro,  J.  There  is  a  motion  to  dismiss  this  appeal  on  the 
ground  that  t!ie  appeal  bond  wns  not  filed  within  twelve  months  from 
the  time  of  the  rendition  of  the  judgment  appealed  from.  The  judg- 
ment Was  rendered  on  the  ninth  of  October,  1866,  and  no  appeal  bond 
was  filed  until  the  seventh  July,  1369,  more  than  two  j'ears  and  a  half 
from  the  date  of  the  judgment.    The  motion  must  prevail. 

Every  act  required  by  law  to  perfect  an  appeal  when  taken,  must  be 
performed  within  the  delay  allowed  for  taking  the  appeal.  7  Rob.  60 ; 
3  La.  77 ;  2  La.  :123;  17  An.  23^;  20  An.  236. 

It  is  therefore  ordered  that  this  appeal  be  dismissed  at  costs  of  ap- 
pellant. 


No.  54.— J.  T.  Swan  v.  H.  M.  Brt,  Clerk. 

An  order  iasned  by  the  Parish  Jndge,  directing  the  clerk  of  the  District  Oouri  to  traufer  to  the 
Pariah  Goort  the  record  of  a  anlt,  la  in  the  nature  of  a  proceeding  by  mandamus,  aad  no  Ap* 
peal  will  lie  from  such  order  without  showing  an  adrerse  interest  above  five  hundred  dol- 
lara.    The  Supreme  Court  will  notice,  of  their  OMrn  motion,  their  want  of  Jurisdiction. 

4  PPEAL  from  tlie  Parisli  Court  of  the  parish  of  Ouachita*  Bay, 
./\  Parish  Judge.  Bobert  J.  CaldweU,  for  plaintiff  and  appellee. 
Isdiah  Oarrett,  for  defendant  and  appellant. 

Howell,  J. .  This  is  a  proceeding  to  compel  the  defendant,  H.  M. 
Bry,  clerk  of  the  District  Court  and  ex  officio  clerk  of  the  Parish  Court 
of  the  parish  of  Ouachita,  to  place  on  the  docket  of  the  said  Parish 
Court  the  suit  of  Joseph  T.  Swan  v.  Ann  L.  Gayle,  administratrix  of 
William  H.  Gayle,  number  771,  on  the  docket  of  the  said  District  Court; 
for  the  said  parish.  After  answer  filed  and  trial  upon  the  issue  made, 
judgment  was  rendered  making  the  rule  absolute,  and  ordering  the  de- 
fendant, H.  M.  Bry,  clerk  of  the  District  Court  of  the  parish  of  Oua- 
chita, to  place  the  said  suit  on  the  docket  of  the  Parish  Court,  to  be 
proceeded  in  and  determined  according  to  law.  From  this  order  or 
decree  the  defendant  took  a  devolutive  appeal,  and  Mrs.  Gayle,  admin- 
istratrix, the  defendant  in  the  suit  transferred,  upon  allegitig  that  the 
said  order  will  cause  irreparable  ii^jury  to  her,  tlie  succession  and  cred- 
itors thereof,  obtained  a  suspensive  appeal. 

This  proceeding  is  in  the  nature  of  a  mandamus,  and  there  is  notli- 
ing  to  show  that  the  interest  of  either  party  in  tho  matter  in  dilute 
61 


SUPREME  COURT  OP  LOUISIANA, 


4.  T.  Swan  t.  H.  If.  Bry,  Clerk. 


exceeds  five  hundred  dollars,  and  we  are  therefore  without  jurisdictioii. 
The  fact  that  the  matter  in  dispute  in  the  suit  which  is  to  be  trans- 
ferred exceeds  that  sum,  does  not  fix  the  amount  in  this.  There  is  no 
pretension  that  the  defendant  will  be  responsible  for  the  amount  of 
said  suit,  if  he  fails  or  refuses  to  transfer,  and  we  have  no  intiniation 
what  damage  may  result  to  either  party  by  the  determiuation  of  this 
suit.  The  difficulty  is  not  removed  by  the  appeal  taken  by  Mrs.  Gayle, 
the  administratrix,  as  the  transfer  being  illegal  cannot  affect  her  rights. 

We  notice,  of  our  own  motion,  our  want  of  jurisdiction. 

It  is  therefore  ordered  that  the  appeals  herein  be  dismissed  at  the 
costs  of  the  appellant. 


No.  56. — State  of  Louisiana  v.  John  J.  Krbideo. 

21     482 

128     861  ^M  pl08  of  tti  pendent  wUl  not  be  malnUlned  where  it  Is  shown  that  a  rait  bj  meodMBiu  hM 

been  brought  in  the  name  of  the  State  on  the  refaition  of  a  claimant  for  oflloe,  and  is  stil 
pending,  and  another  salt  has  been  brought  in-  the  name  of  the  Stste  by  the  District  At- 
torney Joining  the  same  chdmant  for  office  as  in  the  mandamus  snit  under  the  acts  of  the 
Leglslatnre  of  1868,  nnmberod  fifty-eight  and  one  hundred  and  llfty-six,  prorlding  a 
remedy  against  nsorpation  and  intm»ion  into  office.  In  the  mandamus  snlt  the  State  if 
mere^  a  nominal  party,  and  m  the  suit  brought  under  these  acti  of  the  Legislature  the 
Stale  is  the  aoiual  real  party  in  interest  wherein  the  right  to  hold  the  office  is  the  pvte- 
eipal  subject  of  inquiry.  Want  of  identity  of  parties  and  not  haying  the  same  obffactsla 
Tiew  operates  as  a  bar  to  the  plea. 

The  thirteenth  section  of  the  act  of  September  14, 1888,  repealing  the  charter  9t  the  city  ef 
Jefftrson,  approred  March  8.  1B67,  did  not  aboUsh  the  offices  of  the  corpOFatl'>n.  TU* 
danse  only  repealed  the  oKt  chartor  in  so  fltr  as  its  proTislons  were  not  incorporated  in  tht 
new  charter. 

The  Ihllure  to  hold  an  elert'on  for  mnnidp&l  officers  of  the  city  of  Jefferson  on  tlie  flnl 
Monday  of  January,  186'J,  as  provided  in  section  three  of  the  amended  charter,  adopted 
September  14,  18C8,  did  nut  vacate  the  offices  which  wore  fllled  by  election  under  the 
charter  of  1887. 

The  appointment  to  an  office  by  the  Goromor  is  Toid  if  there  was  no  racancy  at  the  time  She 
appointment  was  made. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jef- 
ferson. Pardee,  J.  Z,  MeKay,  District  Attorney,  Lcuicy  dt 
Butler,  J,  Hawkins  and  L.  A,  SJietdon^  for  plaintiff  and  appellee. 
A.  Jf.  d:  E.  N.  OffdeUj  Fellowes  4&  Mills  and  Cazabat  d-  Sootty  for 
defendant  and  appellant. 

Taliaferro,  J.  This  suit  is  brought  under  the  act  of  the  Legisla- 
ture approved  October  15,  A.  D.  1868,  for  ** providing  a  remedy  against 
nsarpation,  intrusion  iiito,  or  the  unlawful  holding  or  exercising  a 
pablic  office  in  this  State.'^  Under  the  act  of  the  Legislature  of  the 
eighth  of  March,  1867,  eutitled  ''an  act  incorporating  the  city  of 
JeiTerson,"  the  defendant  was  elected  Mayor  of  the  city  and  was 
discharging  the  duties  of  that  office  when  the  Legislature  passed  the 
aet  approved  by  the  Governor  on  the  fourteenth  of  September,  1868, 
entitled  "  an  act  for  revising  and  amending  the  charter  of  the  cit^  of 
Jefferson*^'    The  third  section  of  that  act  required  an  election  to  bo 


MONROE,  JULY,  1869.  483 

Btete  of  LoQliiAna  t.  John  J.  Krelder. 

held  on  the  first  Monday  of  January,  1869,  and  every  two  years  there- 
after for  Mayor,  Treasurer,  Controller  and  Aldermen,  the  several 
officers  aforesaid  to  enter  upon  tlie  discharge  of  the  duties  of  their 
respective  offices  on  the  third  Monday  following  their  election.  The 
fourth  section  of  that  act  provides  *'  that  the  Governor  shall,  upon  the 
passage  of  this  act,  remove  the  present  board  of  aldermen  and  other 
officers  of  said  city  and  appoint  the  Mayor,  Treasurer,  Controller  and 
Aldermen  until  the  aforesaid  officers  shall  havo  been  elected  and 
qualified  as  in  accordance  with  section  three/*  The  Governor  did  not 
upon  the  passage  of  the  act  revising  and  amending  the  charter  of  the 
City  of  Jefferson  remove  and  appoint  as  provided  for  according  to 
section  four,  but  permitted  matters  to  remain  in  statu  quo  until  Janu- 
ary, 1869,  at  which  time,  as  provided  by  the  amendatory  act  of  1868, 
an  election  was  to  be  held.  No  election  however  was  held  at  the  time 
fixed  nor  has  an  election  been  held  since.  There  being  no  election 
held  the  Governor  proceeded  to  appoint  and  commission  F.  J.  Leche 
Mayor  of  the  city,  as  in  case  of  a  vacancy  in  the  office.  Kreider,  the 
defendant,  refusing  to  yield  the  office  to  Leche  and  to  turn  over  to  him 
the  paraphernalia  appertaining  to  the  office,  Leche  applied  to  the 
District  Judge  of  the  district  for  a  writ  of  mandamus  requiring 
Kreider  to  recognize  him  as  Mayor  of  the  city  of  Jefferson  and  to 
deliver  to  him  the  books,  records,  personal  property,  etc.,  belonging 
to  the  office,  or  show  cause  to  the  contrary  at  the  time  and  place  fixed 
by  order  of  the  Judge. 

On  the  trial  the  judge  dismissed  the  demand  of  Leche  to  be  recog- 
nized Mayor  on  the  ground  that  upon  the  application  for  a  writ  of 
mandamus  the  right  to  an  office  could  not  bo  inquired  into,  but 
decided  that  the  proceeding  so  far  as  it  aimed  to  place  Leche  in 
possession  of  the  appliances  of  the  office  was  well  taken  and  to  that 
extent  the  rule  was  made  absolute  and  a  peremptory  writ  of  manda- 
mus was  ordered  to  issue. 

From  the  judgment  thus  rendered  Kreider  took  a  suspensive  appeal 
which  is  now  pending  before  this  court.  At  this  stage  of  the  proceed- 
ings the  present  action  was  instituted  by  the  plaintiff  under  the  acta 
of  the  Legislature  passed  in  the  year  1863,  numbered  fifty-eight  and 
one  hundred  and  fifty-six,  providing  a  remedy  against  usurpation  and 
intrusion  into  office. 

Kreider  excepted  upon  the  following  grounds : 

Fir$t — Lis  pendens  relying  upon  the  proceedings  for  a  mandamus  to 
sustain  that  plea. 

Second— Thsit  the  right  to  a  municipal  office  cannot  be  tested  under 
the  usurpation  and  intrusion  acts. 

The  judge  a  quo  having  overruled  the  exception  and  rendered  judg* 
ment  upon  the  merits,  declaring  Leche  to  be  entitled  to  the  offioe  of 
Mayor,  the  defendant  appealed. 
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Btete  of  LonlaiMUi  r.  John  J.  Krelder. 

W«  will  fint  examino  the  plea  of  Us  pendiM,  In  the  mandamiu 
CMfi  tlie  controversy  is  one  simply  between  individoals,  althongli 
BWiinaUy  carried  on  in  the  name  of  the  State  on  the  part  of  the 
complainant.  In  the  other  case  nnder  what  is  usually  termed  ihe 
intmsioii  act  it  is  clear  the  Legislatore  intended  to  remedy  an  evil 
preYX^ng  to  no  small  extent,  that  of  the  frequent  altercations  siiaiiig 
from  confiictinj;  pretensions  to  tlie  right  of  holding  office.  The  graTe 
in^xim  inUrett  Bepuhlieae  ut  set  finis  litium  seems  to  be  at  the  founda- 
tiion  of  this  litigation.  Hence  the  State  itself  takes  the  initiative,  and 
in  the  name  of  the  people  of  the  State,  the  Attorney  Gleneral  is  author- 
iced,  even  upon  his  own  iDformation,  to  bring  actions  in  the  cases 
specified  in  Uie  act.  It  is  intended  that  the  State  shall  be  the  proper 
party  in  interest,  to  the  end  that  there  sliall  be  no  ihtermptioii  or 
suspention  of  the  functions  of  the  public  officers,  that  delaya  in  the 
administration  of  justice  shall  be  prevented  and  that  the  duties  of  the 
public  functionaries  shall  be  regularly  and  without  interraption  per- 
formed. In  all  actions  brought  in  contemplation  of  this  act  the  name 
of  the  complaining  party  if  there  be  one,  is  joined  with  that  of  the 
proipinent  plaintiff  the  people  of  the  State,  but  the  interests  of  such 
party  in  actions  brought  under  this  act  are  deemed  of  seoondaiy 
in^ortance.  Hence  from  want  of  identity  of  parties  in  the  two  cases 
the  plea  of  lu  pendens  fails.  The  State  in  the  one  case  is  the  actual 
real  party ;  in  the  other  merely  a  nominal  party. 

The  objects  of  the  suits  were  not  the  same.  In  the  mandamus  suit 
we  sustained  the  views  of  the  defendants,  who  then  contended  that  the 
question  of  office  was  not  involved  in  that  suit,  and  we  refused  to 
permit  it  to  be  tried  by  preference. 

We  think  the  exception  was  properly  overruled. 

To  ascertain  whether  the  Governor  had  the  right  to  appoint  the 
relator  to  the  office  he  claims,  it  is  necessary  to  determine  whether  the 
seveml  offices  under  the  act  of  1867  were  vacant,  and  to  decide  this 
question  we  must  examine  the  act  of  the  General  Assembly  approved 
fourteenth  September,  18G3,  entitled  '*  an  act  revising  and  amendin<* 
the  charter  of  the  City  of  Jefferson."  This  act,  as  its  title  imports,  was 
intended  to  revise  and  amend  the  fonner  charter.  Sections  one  and  two 
are  the  same  in  both  acts.  The  only  substantial  change  in  section 
three  is  as  to  the  time  when  the  Mayor,  Aldermen,  Treasurer  and 
Controller  shall  be  elected.  There  is  nothing  in  this  section  which 
abolishes  or  changes  the  offices  themselves.  Section  four  in  the  new 
charter  expressly  recognizes  the  existence  and  continuance  of  the 
offices,  for  it  provides  that  the  Governor  "  shall  remove  the  present 
Board  of  Aldermen  and  other  officers  of  said  city  and  appoint  the 
Mayor,  Treasuer,  Controller  and  Aldermen  until  the  aforesaid  officers 
shall  have  been  elected  and  qualified  in  accordance  with  section  three." 
It  is  evident  the  Legislature  did  not  contemplate  abolishing  the  offices, 
but  they  simply  provided  for  the  removal  of  the  XMcesent  inonmbents 
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and  the  appointment  of  tlieir  Buccessorsto  tlie  offices.  In  section  three 
they  changed  the  tisie  for  holding  ^tore  oleetiona  of  ofi^ers.  Did  the 
thirteenth  section  repealing  the  act  approved  March  8, 1867,  entitled 
"  an  act  incorporating  the  City  of  Jeiibraon  "  i^bolish  the  offices  T  We 
think  it  plniu  that  this  elauso  was  only  iatended  to  repeal  the  old 
chs^rtcr  in  so  far  as  its  provisions  were  not  Incorporated  in  the  new 
charter.  It  cannot  bo  suppoaad  ihat  thA  Legislature  intended  to 
declare  offices  abolished  wliich  thoy  had  in  preceding  sections  of  the 
same  act  recognised  as  e^i^isting  and  had  provided  for  Ulling. 

The  offices  then  not  being  abolished  there  were  no  vacancies.  The 
term  of  offiee  for  which  the  Vayar^  J^asrmen,  Treasurer  and  Controller 
were  elected  under  the  charter  of  1867  had  nx>t  expired  at  the  time  the 
appointments  were  made  by  the  Qovemer  in  January,  1869,  for  the 
incumbents  were  entitled  to  hold  their  offices  until  the  expiration  of 
the  term  for  which  they  were  elected^  And  this  term  extended  to  a 
period  beyond  the  time  fixed  bj  the  new  act  for  the  election  and 
induction  into  office  of  their  gnccoaaors.  Therefore  the  failure  to  hold 
an  election  on  the  first  Monday  of  January,  1869,  did  not  vacate  the 
offices  and  consequently  th^e  was  no  room  for  appointments.  The 
section  four  contains  the  only  oruthority  found  in  the  act  authorizing 
the  Governor  to  make  appointments.  It  is  nowhere  provided  in  the 
act  that  the  Governor  shall  xoi^e  ^appointments  in  case  of  the  failure 
of  an  election  at  any  ef  the  stated  periods.  The  section  four  directs 
the  Governor,  unqualifiedly,  to  remove  the  Mayor,  Aldermen  and 
ether  officers  of  the  city  upon  the  passage  of  tho  act,  and  appoint 
others.  Tliis  authority,  of  very  questionable  validity,  to  say  the 
least  of  it,  tlie  Governor  did  not  exercise,  deeming,  as  we  may 
suppose,  that  the  Legislature  had  in  this  instance  transcended  its 
proper  powers.  He  only  made  the  appointments  after'  the  failure  to 
hold  the  election  on  the  first  Monday  of  January,  1869,  on  the  ground, 
as  we  imagine,  of  there  being  vacancies.  In  our  view  of  the  two  acts 
vacancies  had  net  arisen,  and  we  therefore  conclude  that  the  appoint- 
ment of  the  relator  to  the  office  of  Mayor  of  the  City  of  Jefferson  is 
null  and  without  effect. 

It  is  therefore  ordered,  acUudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  this  suit  be  dismissed  at  the  costs  of  the  relator. 

Mr.  Justice  Howe  took  no  part  in  this  decision. 
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John  H.  Bandolph  r.  Tho  Widow  And  Heln  of  John  L.  ChaspBuai, 

^i-~J     No.  49.— John  H.  Randolph  v.  The  Widow  and  Heirs  of  John  L 
iZ 14  Chapman. 

The  boldn  of  promiisorj  notai  Mcorod  by  mortgaga  on  nil  ectote,  importinff  a  eontaaioi  of 
Judgment  may  proceod  tii  ma  after  the  mortgagee  hae  died,  to  fopedoie  the  mortgage  vilh- 
oat  proToklng  the  appointment  of  an  adminiatrator  to  repreaent  the  anoceaaioii. 

Where  the  act  of  mortgage  import!  a  oonfeaaion  of  Judgment,  and  no  partition  of  the  eelito 
haa  been  made  among  the  heira,  the  mortgage  creditor  may  eciae  and  aell  the  bypotiiecrted 
property,  aa  if  the  original  debtor  were  etiU  allTe. 

If  the  widow  and  heira  of  the  deoeaaed  hoaband  whoee  property  ia  ipedally  mortgaged,  be  ooa 
reftidenta,  the  mortgage  creditor  In  a  rait  agalnat  the  mortgaged  properly,  aaj  proroto  the 
appointment  of  a  cnzator  od  Aoe  to  repreeent  them. 

APPEAL  from  the  Twelfth  District  Court,  parish  of  Catahook. 
Cratcfordf  J.    Mayo  dk  Spencer  for  plaintiff  and  appellant,  Q,  & 
Mayo  curator  ad  hoe  for  appellees. 

LuDELiNG,  C.  J«  This  suit  was  instituted  to  enforce  the  payment 
of  certain  promissory  notes,  executed  by  John  L.  Chapman.  The 
notes  were  secured  by  si>ecial  mortgage  on  lands  situated  in  the  pariih 
of  Catahoula.  The  plaintiff  alleging  that  John  L.  Chapman  was  dead, 
and  that  his  widow  and  heirs  were  absentees,  prayed  that  a  curat<tf 
ad  hoc  be  appointed  to  represent  them  in  the  proceedings,  and  he 
prayed  for  the  sale  of  the  mortgaged  property  to  satisfy  his  debt. 

A  curator  ad  hoc  was  appointed  and  he  filed  an  exception  all^giof 
that  the  heirs,  some  of  whom  are  minors,  have  not  accepted  the  sae- 
.  cession,  without  the  benefit  ot  inventory ;  that  the  widow  has  the 
right  to  renounce  the  community;  and  that  the  curator  ad  hoc  is  with- 
out power  to  stand  in  judgment.  He  prays  that  an  administrator  be 
appointed  to  represent  the  succession. 

This  exception  was  sustained  by  the  District  Judge,  and  the  suit 
was  dismissed. 

We  think  there  is  error  in  the  Judgment.  The  plaintiiF  had  the 
right  to  proceed  in  rem  to  foreclose  his  mortgage,  without  proToking 
the  appointment  of  an  administrator  to  administer  the  succession.  If 
the  act  import  a  confession  of  judgment,  and  there  have  been  no  par- 
tition of  the  estate  among  the  heirs,  ''the  creditor  shall  be  entitled  to 
seize  and  sell  the  hyjKithecated  property,  aa  if  the  original  debtor  were 
still  alive,^  C.  P.  art.  66  ;1  An.  204,  Boguille,  Administrator,  v.  Faille: 
2  An.  916;  12  An.  551,  591.  The  case  of  the  State  v.  Leckie,  14  An. 
641  relied  on  by  defendants,  is  not  in  point.  In  that  case  the  proceed- 
ings were  not  in  rem. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed,  that  the  exception  filed 
in  the  suit  be  overruled,  and  that  this  case  be  remanded  to  be  pro- 
ceeded with  according  to  law,  and  that  the  appellees  pay  the  costs  of 
appeal. 
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No.  74. — Succession  of  W.  H.  Gale,  on  Opposition  to  Provisional  Ac- 
count of  Administratrix. 

Where  the  orediton  of  a  succeesion  are  litigating  their  rights  contradictorily  with  each  other 
and  the  value  of  the  succession  exceeds  five  hundred  dollars,  an  appeal  will  lie  to  the 
Supreme  Court,  although  the  claim  of  each  creditor  msy  not  amount  to  that  sum. 

Hie  holder  of  a  claim  against  a  succession  approved  hy  the  administratrix  is  not  likened  to  the 
holder  of  a  note  payable  to  bearer,  and  he  is  not  dispensed  firom  proof  of  ownership  when 
denied  by  other  creditors. 

The  privilege  ot  the  vendor  who  has  delivered  personal  property  is  inferior  to  that  of  a  lessor. 

No  privilege  exists  on  movables  f^r  the  payment  of  State  and  parish  taxes. 

Where  the  ftind  produced  by  the  sale  of  the  movables  of  a  succrasion  has  been  exhausted  by 
the  special  privileges,  the  immovables  or  such  portion  as  may  be  neoessaiy  must  be  sold 
to  pay  the  general  privileges,  to  which  time  the  eeitlement  of  the  rank  of  the  general 
privilege  oreditora  must  be  postponed. 

APPEAL  from  the  Parish  Court  of  Ouachita.  liay.  Parish  Judge. 
John  Bay,  for  Mrs.  Gayle,  administratrix,  appellee.  B.  W.  Bich- 
ardsony  for  Schlessiugcr  and  Kennedy,  opponents.  Garrett  &  Garrett^ 
for  W.  T.  Watkins,  opponent.  Bichardson  db  McSenry^  for  Daniel  T. 
Head,  opponent,  appellants. 

Howe,  J.  The  funds  which  are  sought  to  be  distributed  by  this  ac- 
count result  from  the  sale  of  crops  raised  upon  plantations  hired  by 
the  deceased,  and  working  animals,  implements  and  other  property 
attached  to  sucli  plantations. 

The  inventory  of  the  property  of  the  succession  shows  that  there 
belongs  to  it  immovable  property  of  the  estimated  ,value  of  $5000. 
The  record  shows  that  the  movables  sold  as  above  stated  have  not 
produced  enough  to  pay  the  claims  wliich  ai'e  specially  privileged 
thereon. 

In  filing  this  account,  however,  the  administratrix  proposes  to  pay 
the  general  privileges  by  preference  from  these  proceeds  of  the  mova- 
bles. It  is  evident  that  such  a  course  would  be  an  injury  to  the 
creditors  who  have  special  privileges  thereon,  reducing  their  j>rorato 
privileged  shares,  and  increasing  that  portion  of  their  claims  which 
would  thus  become  merely  ordinary  claims  on  the  rest  of  the  succes- 
sion funds.  At  tlic  same  time  it  would  be  improper  to  pay  over  at  this 
time  all  these  proceeds  to  the  creditors  specially  privileged  thereon,  and 
thus  leave  the  general  privileges  to  the  chances  of  a  sale  in  the  future  of 
the  immovables,  which  might  not  produce  enough  to  pay  them  in  full. 
Article  3223  of  Code  provides  that  if  the  movables  of  the  debtor  by  reason 
of  the  special  privileges  affecting  them,  or  for  any  other  cause,  are  not 
sufficient  to  discharge  the  debts  having  a  privilege  upon  the  whole  mova- 
ble property,  the  balance  must  be  raised  on  the  immovables.  To  such 
a  case  as  the  one  before  us  we  are  of  opinion  that  the  principle  of  this 
article  may  be  properly  applied  in  such  a  manner  as  to  fully  secure 
the  rights  both  of  those  who  have  special^  and  those  who  have  general, 
privileges.  For  this  purpose  since  the  fund  produced  by  the  movables 
is  exhausted  by  the  special  privileges,  the  immovables  or  such  portion 
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as  may  be  necessary  should  be  sold,  and  tben,  and  not  till  theii,cift 
the  legal  rights  of  the  parties  be  justly  determined.    For  this  pnipoiQl 
the  cause  must  be  remanded. 

Before  the  case  takes  this  coarse  we  may  dispose  of  some  qnesdoBs 
raised  by  the  record  which  ought  to  be  determined. 

The  administratrix  has  moved  to  dismiss  the  appeals  of  the  oppo- 
nents, Head  and  Atkius,  on  the  ground  that  the  matter  in  dispute  is 
each  respectively  does  not  exceed  the  sum  of  $500.  The  motion  m«t 
be  denied,  it  being  well  settled  that  where  the  creditors  of  a 


are  litigating  their  rights  contradictorily  with  each  other  and  the  valw' 
of  the  succession  exceeds  five  hundred  dollars,  an  appeal  will  lie  to  tbi 
Supreme  Court,  though  the  claim  of  each  creditor  may  not  amoust  u 
that  sum.    3  Bob.  p.  6. 

The  claim  of  Head,  however,  was  pi^perly  dismissed  by  the  cost 
below,  for  he  did  not  prove  his  ownership  of  the  debt.  He  claimed  a 
privilege  for  supplies  furnished  by  the  steamers  Vicksboig  sd^J 
Grey  Eagle,  but  did  not  show  any  interest  in  himself  in  either  ti» 
boats  or  the  supplies.  The  point  urged  by  his  counsel  that  the  daim 
was  approved  by  the  administratrix,  and  is  therefore  payable  to 
bearer,  is  not  sound.  The  ''bearer^  of  such  a  claim  as  mentioned  ii 
Code  of  Practice,  article  984,  cannot  be  likened  to  the  holder  of  a  Boa 
payable  to  "bearer.'* 

The  claim  of  Atkins  was,  we  think,  correctly  disposed  of  by  ii» 
court  below.  As  a  vendor  who  had  delivered  the  property  sold,  be 
must  be  postponed  to  the  lessor,  and  we  cannot  perceive  that  the  to 
that  one  of  the  mules  sold  was  removed  from  one  plantation  to  anoUier 
has  changed  the  merits  of  the  claiins  for  privilege.  The  animal  vas 
at  all  times  on  a  plantation  hired  by  the  decedent,  and  anhject  to  a 
lessor's  privilege. 

The  court  also  properly  rejected  from  the  list  of  general  privOegei 
the  items  for  State  and  parish  taxes.  Such  a  privilege  is  not  estsb- 
lidied  by  law. 

We  are  of  opinion  that  the  court  properly  allowed  the  daima  d 
S.  H.  Kennedy  &,  Co.  and  F.  S.  &  F.  G.  Schlessinger  as  a  prilvOegc  fa 
the  full  amount.  The  supplies  they  ftarnished  appear  to  have  bees 
necessary  under  the  new  system  of  labor.  They  are  not  like  the  hSh 
for  '*  cigars,  anisette,  and  ice  in  large  quantities,''  which  were  repi- 
diated  by  the  decision  in  6  Ann.  p.  668.  Nor  can  we  perceive  that  the 
fact  that  some  of  the  supplies  were  paid  out  to  the  laborers  on  accomt 
of  their  wages  can  impair  the  privilege  on  the  crop.  The  supplies  aie 
still  furnished  to  the  working  of  the  place,  they  contribute  directly  to 
the  making  of  the  crop,  and  the  lessors  can  hardly  complain  if,  by  tke 
fact  that  the  laborers  have  rec6lvM  ihetii  on  account  of  their  wa^iea, 
the  superior  claims  of  the  latter  havis  b^n  discharged. 

But  the  supplies  furnished  by  iStub  ScMe^^gers  se^m  to  hftve  a  privi- 
lege on  the  crop  of  the  Lamy  ]^aee  as  ireA  as  th6  MdQoire  phmtatium. 
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In  remanding  the  case  an  opportnnity  should  be  given  to  fix  tli^ 
amonnts  bearing  on  each  place  respectively.  Tlie  supplies  were  far- 
nished  to  Gale,  and  if  part  of  them  were  nsed  on  the  t^anty  plaoe, 
equity  requires  that  the  amount  thns  nsed  should  be  privileged  on  the 
crop  there  prodoted,  and  the  crop  of  the  McGuire  place  relieved  to 
this  extent. 

The  court  diJ  not  err  in  ordering  that  tlie  lessors  be  first  paid  so  far 
as  possible  from  the  proceeds  of  the  movables  other  than  the  crops. 
They  have  a  2>i'ivilege  on  tlioso  movables,  and  the  furnishers  of  sup- 
plies have  none.  The  privileges  on  the  crops  are  concurrent.  The 
method  then  adopted  by  the  judgment  is  correct,  for  while  it  does  not 
injure  tlie  right  of  the  lessors  it  materially  benefits  the  furnishers  of 
supplies  whom  tlic  law- designs  so  far  as  possible  to  protect. 

For  the  reasons  given  it  is  ordered  and  adjudged  that  the  judgment 
appealed  from  be  affirmed  in  the  following  particulars: 

So  far  as  it  dismisses  the  opi)ositlons  of  A.  L.  Swan  andD.  F.'Head, 
but  without  prejudice  to  the  right  of  the  said  D.  F.  Head  to  establish 
his  claim  by  further  proceedings  in  tlie  case.  So  far  as  it  disallows  the 
claim  of  Atkins  to  a  vendor's  privilege.  So  far  as  it  allows  the  claims 
of  S.  H.  Kennedy  &  Co.  as  furnishers  of  supplies  for  (7361  31 ,  with 
interest  at  eight  per  cent,  per  annum  on  $G000  from  December  1,  18G7, 
as  a  privilege  on  the  crops  of  the  Stevens  place.  So  far  as  it  allows 
the  claims  of  F.  S.  &  F.  G.  Schlessinger  for  $5416  31,  witli  eight  per 
cent,  per  annum  interest  from  November  35,  1867,  as  a  privileged 
claim  for  supplies  furnished.  So  far  as  it  rejects  from  the  list  of  gen- 
eral privileges  the  claims  for  taxes;  and  so  far  as  it  requires  the  lessors 
to  exhaust  the  proceeds  of  the  movables,  on  which  they  have  a  privi* 
lege  before  taking  their  pro  rata  share  of  the  crops. 

It  is  further  ordered  that  in  other  respects  the  said  judgnlent  be 
avoided  and  reversed,  and  the  cause  remanded  to  be  proceeded  with 
according  to  law  in  conformity  with  the  views  hereinbefore  expressed. 
The  costs  of  the  appeal  will  bo  paid  by  the  appellants,  Sterons, 
Atkins  and  Head. 

Bebearing  lefuscd. 

On  Opposition. 

In  this  case  the  court  of  its  own  motion  will  amend  the  decree  here- 
tofore rendered  in  respect  to  the  claim  of  the  opponent  Atkins,  and 
the  costs  of  the  appeal. 

It  is  therefore  ordered : 

First— That  the  right  of  the  opponent  Atkins,  to  establish  in  this 
cause  as  remanded  any  privilege  he  may  have  as  vendor  be  reversed  j 

and, 
Becond—Th&t  tl^e  costs  of  tli©  appeal  ^  borne  by  the  Buccession. 
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Ko,  79. — The  State  of  Louisiana  ex  rel.  B.  C.  Downjes  v*  £.  B. 

TOWNE. 

BmUph  MTen  of  tct  number  thirty-nlBe  of  18Q6,  eatlfled  ■*  an  act  to  urflrteln  the  elfgiUIfij  <« 
penoiM  elecied  or  appointed  to  offlce  and  to  declare  oflicea  Tao*nt,"  etc..  to  iiiicooiitta> 
tlonal  and  void. 

A  Judge  of  a  oenrt  or  other  oonstltntiooal  offlcer  of  the  SUte  may  be  removed  trout.  oHMlqr 
impeachment,  bj  addreaa  of  the  LegiaUtnre^  or  by  pfoeeedlaga  under  the  intmalaBad. 
if  it  be  JudicUly  awMrtained  that  he  ia  diaqualifled  bj  the  cooatttntlon  of  tUa  Stote  or  the 
United  fliatoa.  He  cannot  be  removed  froih  office  by  an  act  of  the  Legialatare,  ncft  bw 
the  Lefialatnre  the  power  to  paaa  aa  act  aathorising  or  inatractfng  the  Goremor  to  dedan 
an  office  vacant  which  is  created  by  the  conatitatl<Mi. 

The  appointment  and  commiaaioning  by  the  OoTemor  of  a  party  to  an  offlce  whl^  haa  beco 
legally  filled,  withont  the  vacancy  being  flrat  declared  according  to  law,  is  an  absolab 
nnJlHy. 

APPEAL  from  tlio  Tlilrtcenth  Judicial  District  Court,    parish  of 
Hadison.     Hough,    J.      Gray   d:   Egan,  for   roLitor,    appellee. 
8t^bb9  d  Cobby  for  defendant  and  appellant. 

Wtlt,  J.  At  the  April  elcctionB  of  1868,  the  relator,  Richard 
Charles  Downes,  'was  elected  parish  judge  of  the  parish  of  MadiaoD, 
and  received  1)18  certificate  of  election  on  first  Jul j,  lQ68y  fromK.  C. 
Buchanan,  then  comuianding  the  Fifth  Military  District.  On  fourteentli 
July,  1868,  he  i-cceived  his  commission  from  the  Governor  of  this  State, 
and  on  the  same  day  took  the  oath  of  office  prescribed  Ly  the  Coasti* 
tution  of  1868,  and  entci-ed  on  the  duties  of  his  office. 

On  twenty-foni'th  April,  1869,  the  defendant,  E,  B.  Towne.  waa 
appointed  by  the  Governor  and  commissioned  to  the  same  office,  tliea 
administered  by  tlie  relator,  Downcs,  taking  the  oath  i-equired.  by  the 
constitution  and  laws,  lie  also  attempted  to  discharge  the  duties  of 
the  office  of  parish  judge,  wlien  the  relator,  R.  C.  Downed,  andtlie 
tlisirict  attof*iiey  inf^tituti'd  tliis  proceeding  against  him  nuder  tlieaet 
4>f  eighth  September,  lSs]S,  amended  by  act  fifteenth  October,  of  the 
same  year,  providing  a  remedy  against  asurpation,  ini.rusiou  into,  or  Me 
utUaw/ul  holding  or  exercising  a  public  office  or  franchise  in  the  State* 
(Acts  of  186S,  p.  71  and  199.) 

The  defendant,  E.  B.  Towue,  denied  that  he  had  usurped,  intruded 
into  or  unlawfully  held  the  office  of  parish  judge,  but  claimed  to  exer- 
cise the  functions  of  said  office  by  virtue  of  his  appointment  aod 
commission  from  the  Governor,  under  the  seal  of  the  State.  He 
charged  that  the  relator,  Kichard  Charles  Downes,  is  himself  s 
usurper,  intruder,  and  unlawfully  holds  the  office  of  parish  judge 
because  he  failed  to  comply  with  the  provisions  of  act  number  thirty- 
nine,  commonly  known  as  the  *^  Eligibility  Act,''  passed  in  September, 
1868,  which  prescribes  an  oath  to  test  the  eligibility  of  those  elected  or 
appointed  to  office  or  already  in  office.  The  seventh  section  of  said 
act  provides  ''  that  in  case  commissions  have  been  issued  to  any 
person  or  persons  elected  or  appointed  to  office  before  the  passage  of 
this  act,  or  if  any  person  has  been  sworn  in,  or  entered  on  the  discharge 
of  the  duties  of  any  office  which  does  not  require  a  commission,  ail 
such  persons  shall  take  the  oath  required  by  section  three  of  this  act^ 
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and  file  the  same  in  tlie  office  of  the  Secretary  of  State  within  iMriy  dayt 
after  the  promulgation  of  this  act,  and  in  the  event  of  their  failini^  to 
do  so,  the  (xovemor  sliall  declare  such  i>er8ons  ineligible  to  office  and 
their  offices  vacant,  and  the  offices  shall  be  filled  as  prescribed  by  the 
constitution  and  laws  of  this  State."  Act  1868  p.  46.  The  defendant 
alleged  that  the  relator,  Downes,  failed  to  take  the  oath  and  file  it  in 
the  office  of  the  Secretary  of  State,  as  required  by  sections  tliree  and 
and  seven,  and  that  the  office  became  thereby  vacant  and  he  was  duly 
appointed  thereto. 

He  also  alleged  tliat  Downes  is  precluded  from  holding  said  office  by 
the  fourteenth  r.mjiidment  to  the  constitution  of  the  United  States^  he 
having  been  parish  judge  and  member  of  the  State  Legislature  prior 
to  the  rebellion  and  afterwards  aided  and  assisted  therein. 

The  court  below  gave  judgment  in  favor  of  the  relator,  quieting  him 
in  the  exercise  and  i>o8session  of  tlie  office  of  parish  judge  of  the 
parish  of  Madison,  and  decreeing  the  appointment  of  the  defendant, 
£.  B.  Towne,  to  be  void,  and  excluding  him  from  said  office. 

The  defendant  has  appealed. 

The  relator  contends  that  he  took  the  oath  of  eligibility  within  the 
thirty  days,  but  did  not  file  it  in  the  office  of  the  Secretary  of  State — ^that 
the  provisions  of  said  act  requiring  him  to  do  so  is  unconstitutional.  He 
also  contends  that  he  is  not  disqualified  from  holding  office  by  the 
fourteenth  amendment  of  the  constitution  of  the  United  States,  never 
having  aided  in  the  rebellion. 

l^c.  validity  of  the  appointment  of  Towne  depends  on  the  ^act 
"whether  there  was  a  vacancy  in  the  office  of  parish  judge  of  the  parish 
of  Madison.    If  there  was  no  vacancy  there  could  be  no  valid  appoint'* 

ment. 
Downes  was  duly   elected,  commissioned  and  qualified,  and  was 

performing  the  duties  of  the  office  at  the  time  and  before  the  passage 

of  the  Eligibility  Act,  and  also  when  the  defendant,  Towne,   was 

appointed  by  the  Grovcmor. 

Holding  a  constitutional  office  lie  could  be  removed  by  impeachment 
or  address  of  the  Legislature,  or  by  i)roceediDgs  under  the  act  com- 
monly known  as  the  "Intrusion  Act,"  if  it  Bhould  be  judicially  ascer- 
tained that  he  is  disqualified  by  the  constitution  of  this  State  or  of  the 
United  States. 

Until  it  be  determined  by  a  judicial  proceeding  contradictorily  with 
him  that  he  is  disqualified  under  the  fourteenth  amendment  of  the 
constitution  there  is  no  vacancy.  If  he  be  not  disqualified  under  the 
paramount  law  of  the  land  to  hold  the  office  he  cannot  be  removed  ia 
any  other  manner  than  that  indicated  in  the  constitution.  His  disqoali- 
fication  under  the  fourteenth  amendment  can  only  be  determined  judi- 
cially. The  Legislature  cannot  authorize  the  Chief  Magistrate  of  ih^ 
6tate  to  decide  the  question. 
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Stete  of  LouiclMiA  ex  reL  XL  C.  Downcs  t.  £.  B.  Town«. 


Tiy  fyeiAe  irhtDther  the  relator,  Dovmes,  is  disqualified  or  not  to  BoU 
dttotf  tfnder  t&e  fonrteentb  amendment  of  the  constitation  of  tSe 
United  States,  is  purely  a  judicial  question.  The  seventy-third  article 
of  the  constitution  jyrovides  that  ''llie  judicial  ]>ower  shall  be  rested 
itt  a  Supreme  Court,  in  District  Courts,  in  Parish  Courts  and  in  Justices 
of  tke  Peace."  We  are  of  the  opinion  that  the  Governor  could  not  le^aH  j 
ancT  constitutionally  appoint  the  defendant,  £.  B.  Towne,  to  the  office 
of  parish  judge  until  the  incumbent,  Richard  Charles  Downes,  wai 
removed  by  impeachment  or  address  of  the  Legislature,  or  until  hit 
disqualification  was  determined  by  the  court. 

Tile  evidence  in  this  case  fails  to  establish  conclusively  that  Downes 
is  disqualified  under  the  fourteenth  amendment  of  the  constitation  of 
the  United  States.  Failure  to  take  the  oath  testing  his  eli^plbility  and 
tb  iRe  it  in  the  office  of  the  Secretary  of  State  in  die  time  limited  in 
aet  number  thirty-nine  did  not  ipso  facto  destitute  him  of  office.  It 
was  not  in  the  power  of  the  Legislature  to  legislate  him  out  of  office 
or  to  diminish  or  increase  his  term  of  office  as  fixed  in  the  constitutioi. 
They  could  not  authorize  the  Grovemor  to  deem  his  office  vacant  on 
failing  to  file  the  test  oath,  and  appoint  and  commission  the  defendant, 
fi.  B.  Towne.  We  regard  tlie  seventh  section  of  the  act  numbo' 
thirty-nine,  commonly  known  as  the  *'  Eligibility  Act,"  aa  unconstita- 
tional  and  void. 

R  is  therefore  ordered,  ac^udgcd  and  decreed  that  the  judgment  of 
the  court  below  be  affirmed  with  costs. 


No.  25.— John  E.  Bcrch  v,  A»[ericakus  Willis. 

The  ohtttdar  which  pUlatur  givem  to  hU  moUcn  bf  hl«  pleadiagi  mmt  gotvu.  la 

the  pTMcripticm  applicable  to  it 
Aa'  Mtfon  lor  danuigeB  foandod  on  a  tort  ii  prescribed  hj  one  year. 

APPEAL  from  the  District  Court,  parish  of  Claiborne.     WatkkUj  J. 
J.  C,  EgaUf  for  plaintiff  and  appellant,  Garrett  dt  Oarrett^  for  de- 
fendant and  appellee. 

HowKLL,  J.  In  October,  1866,  the  plaintiff  instituted  this  suit  to 
recover  the  sum  of  nine  thousand  nine  hundred  and  seyenty-five  dol- 
lars, with  legal  interest  from  the  first  of  September,  1865,  as  the  Talne 
of  fifty  bales  of  cotton,  which  he  alleges  the  defendant  ''took  and  ap- 
p^priated  to  his  own  use  and  benefit,  without  any  right,  title  or  legal 
claim  whatever,  in  the  summer  or  fall  of  1865." 

In  the  answer  the  defendant  admits  taking  twenty-five  bales  of 
cotton,  but  avers  that  it  was  with  the  approbation  and  consent  of  the 
plaintiff,  and  by  virtue  of  a  purchase  of  fifty-four  bales  in  1863,  from 
Mrs.  Sarah  A.  Willis,  wife  of  the  plaintiff  Burch,  who  subsequently 
ratified  and  approved  said  sale,  which  sale  included  the  cotton  takea 
by  defendant. 
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Jdhtt  B.  Barebrr.  iteaitociiiu  WUIli. 

After  filing  the  answer  dcifendant  filed  the  plea  of  prett^ption  of 
one  year,  appiicable  to'  offen«eii  ami  gttcwt  offenses,  T^hich  is  pres^ed 
upon  our  consideration  as  disposiiii^  of  tiie  case. 

Plaintiff  ^8  counsel  contends  that,  even  if  the  charge  in'  the  petition 
amounts  to  a  tort,  the  defendant  htfs  gtVeA:  anolAier  character  to  the 
action  and  thus  taken  it  out  of  the^afff^ication  of  the  plea  filed. 

Prescription  may  be  pleaded  at  any  stage  of  the  cause,  and  eyen  in 
the  Supreme  Court,,  and  if  a^plicaUe  to  the  demand  to  which  it  is  op- 
posed must  be  sustained. 

The  character  which  the  i^intiff  ^ves'  to  hi»  action  by  his  {head- 
ings must  govern  in  determining  the  preseription  applicable  to  it.  12 
A.  358,  359;  13  A.  009. 

Tliat  the  cliarge  in  the  petition  in  this  case  constitutes  a  tort  there 
can  be  little  doubt.  The  defendant  is  charged  with  having  taken  and 
appropriated  to  his  own  use  the  property  of  plaintiff  without  right, 
title  or  legal  claim  whatever.  It  was  therefore  a  wrong,  an  offense. 
It  was  the  taking  and  appr^^riAting  plaintiff's  property  without  his 
consent,  which  caused  him  damage  to  the  anrount  of  tlie  value  of  the 
property,  and  this  amount  as  fixed  by  him  is  claimed  in  this  suit;  and 
as  the  evidence  shows  that  the  act  complained  of  was  committed  more 
t]ian  one  year  prior  to  the  institution  of  this  suit,  the  prescription 
pleaded  is  applicable  and  must  be  sustomed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costfiu 


i^b 


No.  (18.— LiTTLEBURT  OvfiVfTr  «.  Hezexiah  OvEJiBT,  Adndnlstrator. 

Mart  K  Oveabt,  Tutrix^  Intervenor. 

Contracts  enter  cd  iLto  between  bellfgorent  enemies  «re  abaolntely  nolL 
In  the  late  civil  wir  beti^enfttcT  TTniee^StiM^  and  tLe  (so  caUed)  Confederate  States,  every  in- 
dividaal  within  the  mllitsty  llaea  of  therone.  wM  a  belligerent  with  referenoe  to  the  other, 
and  every  uontraot  between  two  parties,  the  one  residing  within  the  military  lines  of  ths 
tJuit«-d  SUt^tfaiid  iheottier  reatldlng  within  the  Confederate  Unea  is  absolately  null  amd 
void.  20  An.  211. 
The  contract  of  ageni^  la  inclnded  in  the  prohibitioBS  established  by  acts  of  Congress  and  ths 
proclamation  of  tbe  Prcgiilent  of  the  United  States  Interdicting  trade  and  interconrse  be- 
tworu  citizens  of  the  United  States  and  the  iiisurgents,  and  is  therefore  void.  12 U.S. 
SUtutea  at  iargt»  ps^e  12tt2.    ProclamstioD  of  the  Preaident  of  Augttst  ie»  U61. 

APPEAL  from  the  Parisli  Court,  parish  of  Morehouse.     Bussey, 
Parish  Jud^c.    8,  G.  Parsons,  for  plaintiff  and  appellant,  James 
IT.  Hoaincr,  for  defendant  and  appellee. 

Howell,  J.  Tliis  is  an  action  by  a  principal  against  the  legal 
representative  of  an  agent  f»r  the  delivery  of  certain  cotton  or  the 
value  thereof,  alleged  to  have  been  purchased  by  the  agent  with  the 
funds  of,  and  for  the  principal.  The  tutrix  of  the  minor  children  of 
the  deceased  agent  intervened  and  joined  in  the  defense^  which  pie- 
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LtUl6bnr7  Orerby  ▼.  Hesekiah  Orerbj,  A4mlai«tntor.    IC07  >•  Ofwbj.  Tutrix, 

BcntA  first,  by  peremptory  exception,  the  legality  of  the  agency^  aOeg- 
iog  that  the  contracting  parties  lived  or  resided  at  the  time  upon 
opposite  sides  of  hostile  military  lines,  were  enemies  and  incapaiUe  of 
contracting. 

,  It  is  shown  that  tlie  plaintiff  then  resided  and  still  resides  in  the 
State  of  Kentucky,  a  State  within  the  Federal  military  lines  and  not 
one  of  the  insurgent  States,  and  the  deceased  in  Morehonse  paxidi, 
State  of  Louisiana,  declared  by  proper  authority  to  be  insnxn^ent  terri- 
tory and  actually  in  the  occupation  of  the  insurgent  military  forees; 
that  plaintiff  passed  through  the  respective  military  lines  in  Febmary, 
1862,  came  to  Morehouse  parish,  constituted  his  brother,  the  deceased, 
his  agent  to  buy  cotton  on  their  joint  account  and  furnished  the  fimds 
for  the  purpose. 

They  were  consequently  in  a  technical  legal  sense  enemies,  and  npon 
general  principals  of  international  law,  relating  to  civil  war  as  well  as 
by  the  terms  of  the  act  of  Congress  of  thirteenth  of  July,  1861,  and 
the  proclamations  of  the  President  thereunder,  incapable  of  contract- 
ing together  or  establishing  any  business  relations  between  themselves. 
The  plaintiff  was  in  Morehouse  parish  in  violation  and  defiance  of  the 
rules  and  regulations  of  war,  the  laws  of  nations  and  the  special  laws 
of  this  country,  and  the  specific  commerce  in  which  he  proposed  to 
engage  was  specially  prohibited.  12  U.  S«  Statutes  at  lar^  1262; 
Proclamation  of  President,  August  16,  1661;  1  Kent  66, 74,  77;  19  An. 
491;  20  A.  241;  18  H.  114. 

As  said  in  20  A.  241,  "  contracts  entered  into  between  belligerent 
enemies  are  absolutely  null,  because  they  affect  eminently  the  pnblie 
order;  each  individual  becomes  by  the  very  existence  of  tJie  war  the 
enemy  of  every  other  person  domiciled  within  the  enemy's  teiritoiy; 
they  are  respectively  belligerents,  and  subject  in  that  respect,  to  all 
the  consequences  and  to  the  operations  of  the  laws  of  war. 

"  The  theory  of  the  law  of  nations  on  this  subject  is,  that  there 
cannot  be  a  war  for  arms,  and  peace  for  commerce  and  trading*,  at  one 
and  the  same  time.  It  would  be  dangerous  for  any  nation  in  a  state 
of  civil  war  to  permit  that  degree  of  intercourse  to  be  carried  on 
T^hich  must  necessarily  result  from  trading  and  commerce.  It  would 
certainly  interfere  with  the  secrecy,  certainty  and  dispatch  of  militaty 
operations,  without  which  any  war  could  not  be  successfully  carried 
on.    1  Kent's  Com.  p.  66. 

*<The  proclamation  of  the  President  of  the  United  States  prohibit- 
ing intercourse  between  parties  domiciled  within  the  lines  of  the 
belligerents  was  in  pursuance  of  those  well  settled  principles  of  law. 

*' Contracts  thus  entered  into  are  null  and  void  in  their  inceptioB 
and  original  concoction,  and  no  subsequent  events  can  render  them 
valid.  See  Howard's  U.  S.  S.  C.  Bep.  50;  Kennet's  case,  18  How. 
p.  114." 


1 

I 

II 
I 

i 

i 
I 


ti 


r 


MONROE,  JULY,  186D.  495 

littlelnuy  Owwhj  r.  Hraeld«h  Orcrbjr,  Admintetrator.    Maaej  E.  Overby,  Tntrlz,  Ibtanrcaor. 

The  contract  of  agency  is  as  much  within  the  o]>eration  of  these 
principles  as  any  other  contract.  It  requires  the  concurrence  of  two 
minds,  an  agreement  between  two  parties  in  a  position  to  contract ; 
its  object  must  be  lawful,  and  the  power  conferred  must  be  one  which 
the  principal  himself  has  a  right  to  exercise.    C.  C.  2956. 

In  this  case  the  x)laintiiF  had  no  right  to  exercise  the  power  he 
attempted  to  confer — to  buy  cotton  in  Morehouse  parish,  or  any  of  the 
insurgent  States,  for  it  was  prohibited ;  and  lie  could  not  authorize  his 
brother  to  do  so.  The  courts  cannot  interfere  in  such  cases  to  force 
settlements.    The  judgment  sustaining  the  exception  is  correct. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  afOirmed 


^        with  costs. 


No.  65. — ^W.  W.  Howe  v.  "Whited  &  Gibbs.    Smith,  Newman  &  Co.     -^  ^ 

and  others.  Third  Opponents  and  Interveners.  S2  2m 


A  pQTChMOT  of  i»rop«rtr  tindor  an  order  of  seizure,  who  claims  the  ftnits  of  the  sale.  Is  pre- 
cluded ttom  questioning  the  validity  of  the  decree  ordering  the  Immovables  by  destination 
I  to  be  sold  with  the  mortgaged  ptopei  tj. 

A  llMstor  or  merchant  has  no  privilege  on  the  males,  cattle  and  Implements  attached  to  the 
plantation,  or  on  the  proceeds  of  the  sale  thereof  for  advances  made  or  supplies  fhrnished 
to  make  the  crop,  nor  has  the  factor  any  privilege  fbr  money  advanced  to  the  planter  who 
afterwards  applied  it  to  the  payment  of  the  laborers  for  working  the  crop.  By  giving  the 
ftind  this  direction  by  the  planter  and  aj^Iying  It  to  the  setUement  of  privilege  accounts, 
the  Ikctor  does  not  become  subrogated  to  the  privilege.  The  privilege  of  the  ihctor  does 
not  result  finim  subrogation,  but  springs  directly  firom  the  law  which  gives  iL 

The  factor  has  a  privilege  on  the  crop  for  advances  made,  and  supplies  flimishod  In  aid  of  Its 
production.    Act«  of  1807,  page  861. 

Whore  the  land,  immovables  by  destination,  and  the  growing  crop  have  been  sold  in  block,  the 
value  of  the  crop  may  be  ascertained  by  proof  after  the  sale  has  been  made,  and  the  privi- 
lege of  the  fkct«ir  attaches  U>  the  proccedjs. 

A  flietor  having  a  privilege  on  a  crop  of  cotton  f  jr  supplies  fhmlshed,  does  not  lose  it  by  becom- 
ing the  purchaser  thereof  at  sheriff's  sale.  lu  such  a  case  the  privilege  passes  firom  the 
thing  and  attaehea  to  the  proceeds. 

APPEAL  from  the  Twelfth  District  Court,  parish  of  Ouachita. 
Crawford,  J.  J.  &  8.  2>.  McEnery,  for  phiintiff  W.  W.  Howe  and 
intervenor  S.  D.  Gridley,  appellants.  W.  J.  Q.  Baker,  for  Smith,  New- 
man &,  Co..  third  opponents,  appellees.  John  Bay,  for  Blanchin  & 
Giraud,  interrenors,  api>ellees. 

Wtly,  J.  In  July,  18G7,  plaintiif  sued  out  an  order  of  seizure  and 
sale  against  the  lands  of  the  defendants  in  the  parish  of  Ouachita, 
together  with  the  standing  crop  and  the  immovables  thereon  by  desti- 
nation, to  wit :  The  mules,  cattle  and  implements. 

On  the  second  November,  1867,  the  property  was  sold  in  block  to 
Blanchin  &  Giraud  for  $8225,  who  paid  over  to  the  sheriff  $1370 
thereof,  retaining  the  balance  in  their  hands  to  discharge  the  outstand- 
ing notes  secured  concurrently  by  the  same  act  of  mortgage. 

The  day  before  the  sale  Smith,  Newman  &  Co.  filed  a  third  opposi- 
tioiiy  ^Udndng  ^  privilege  or  standing  crop  of  cotton  and  the  mules, 
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cattle  and  implements  seized,  and  asking  to  be  paid  by  preference  out 
of  the  proceeds  of  the  sale  thereof,  the  indebtedness  due  by  thedefiend- 
ants  for  money  and  supplies  advanced  by  McCombie  &  Child,  throngh 
their  agents,  Lee  Crandall  &  Co.,  to  them,  and  which  indebtednett 
they  allege  to  have  acquired. 

H.  A.  Parker  also  on  the  same  day  filed  an  opposition^  cdaiming  a 
preference  out  of  the  proeeeds  for  the  sum  due  him  for  labor  as  a  me- 
chanic. 

On  the  twenty-sixth  November,  ]867,  Blanchin  &  Giraud  filed  their 
petition  of  intervention,  claiming  an  amount  due  them  for  advances 
and  supplies,  to  be  paid  by  preference  out  of  the  proceeds  of  the  sale 
of  the  crop,  mules,  cattle  and  farming  implements. 

A.  G.  Gridley  subsequently  intervened,  claiming  the  pro  rata  due 
him  as  mortgage  creditor  out  of  the  proceeds  of  the  sale,  filing  with 
his  petition  a  certified  copy  of  the  Judgment  of  the  Fourth  District 
Court  of  New  Orleans,  ascertaining  and  fixing  the  amount  due  him  u 
holder  of  the  outstanding  notes  secured  by  the  same  mortgage  under 
which  the  property  was  sold. 

In  answer  to  the  third  opponents  and  interveners,  the  defendants, 
Whited  &  Gibbs,  pleaded  the  general  issue. 

On  the  trial  the  District  Judge  dismissed  the  opposition  of  Parker, 
decreed  that  Smith,  Newman  Sd  Co.,  and  Blanchin  &  Giraud  be  paid  bj 
preference  out  of  the  cotton  and  personal  property  for  the  amount  of 
cash  advanced  by  them  to  pay  the  laborers,  and  that  W.  W.  Howe  and 
A.  G.  Gridley,  mortgage  creditors,  be  paid  pro  rata  out  of  the  proceedi 
of  the  sale  of  the  lands,  and  out  of  the  balance  of  the  proceeds  of  the 
.  sale  of  the  immovables  by  destination,  after  paying  the  oppoacia, 
Smith,  Newman  &  Co.  and  Blanchin  &  Giraud,  for  the  cash  advanced 
to  pay  laborers  as  aforesaid. 

From  that  judgment  the  mortgage  creditors,  Howe  and  G^ridlej, 
have  appealed.  The  opposers,  Smith,  Newman  &  Co.  and  Blanchin  & 
Giraud,  have  also  appealed.  H.  A.  Parker,  whose  demand  was  dis- 
missed, has  not  appealed. 

The  contest  is  now  between  Howe  and  Gridley,  the  mortgage  cred- 
itors on  the  one  side,  and  the  privilege  creditors,  Smith  Newman  &.  Co. 
and  Blanchin  &,  Giraud  on  the  other,  there  being  no  conflict  of  inter- 
est between  the  mortgage  creditors.  Tliere  is  a  conflict  of  interest, 
however,  between  the  privilege  creditors.  The  issues,  as  presented  in 
the  pleadings,  are  over  the  proceeds  of  the  sale.  The  validity  of  the 
decree  and  the  legality  of  the  sale  are  not  at  issue. 

Smith,  Newman  Sc  Co.  only  claimed  a  preference  on  the  proceeds  of 
the  movables  and  cotton  attached  to  the  plantation,  and  asked  for  an 
order  requiring  the  sheriff  to  hold  the  same  subject  to  the  action  of  the 
court.  Blanchin  &,  Giraud  being  the  purchasers,  and  claiming  tiie 
fruits  of  the  sale,  can  not  question  the  legality  of  the  decree  ordering 
the  immovables  by  destination  to  homkSL  with  the  moftiiaged  pT<^inif^H. 
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Tho  defendants,  Wbited  &  Gibbs,  took  no  appeal  from  the  order,  made 
no  resistance  to  the  sale,  although  present  and  altliough  doly  made 
parties  thereto. 

Daring  tlie  year  18G7  the  defendants  obtained  cash  and  sup))lles  frott« 
McOombie  &  Child,  through  their  agents,  Lee  Crandle  &  Co.,  gitiiig 
them  their  mortgngo  not«  for  815,000,  to  cover  a  prospective  indebted- 
ness for  supplies  and  cash  to  be  furnished  from  month  to  month,  ond 
also  agreeing  in  the  act  of  mortgage  to  ship  them  tlieir  crop^. 

After  making  considerable  advances  of  money  and  supiilies  to  the 
defendants,  McCombie  d^  Child  lidled.  Smith,  Newman  &  Co.  institu- 
ted a  suit  of  attachment  against  them,  seizing  their  claims  against  the 
defendants,  and  finally  became  the  purchasers  thereof. 

After  the  failure  of  McCombio  &  Child,  Bl&nchin  &.  Giraad  made 
advances  in  cash  and  supplies  necessary  to  complete  the  crops  of  the 
defendants. 

Tho  first  question  to  determine  is,  have  the  opjriosers,  Smith,  New- 
man &,  Co.  and  Blanchin  &  Giraud,  a  privilege  on  the  mules,  cattle 
and  implements  attached  to  the  plantations,  or  in  the  proceeds  of  tho 
sale  thereof  T 

As  furnishers  of  cash  supplies  they  undoubtedly  had  a  privilege  on 
the  crops.  (Act  of  1867,  page  351.)  Under  the  act  of  16G7  amending 
article  3184  of  the  Civil  Code,  the  laborers  had  a  privilege  on  the  crops 
and  the  movables  attached  to  the  plantations  of  defendants.  The  op- 
posers  then  have  no  privilege  upon  the  personal  property  for  their  ad- 
vances. They  claim,  however,  to  be  subrogated  to  the  privilege  of  the 
laborers,  that  tlie  money  advanced  to  the  defendants  was  applied  by 
them  to  the  payment  of  the  laborers,  and  therefore  they  are  legally 
subrogated  to  the  lien  of  the  latter  on  the  stoclc  and  other  movaUed 
attached  to  the  premises. 

To  tills  proposition  we  can  not  assent.  It  matters  not  '^hat  may 
have  been  the  destination  of  the  funds  advanced  to  the  defendants, 
Whited  &,  Gibbs,  no  legal  subrogation  accrued  in  favor  of  their  factors. 
The  moment  the  cash  was  drawn  there  arose  between  them  and  the 
latter  the  relation  of  debtor  and  creditor.  The  items  and  amounts 
drawn  vere  charged  up  to  the  defendants  instantly,  as  appears  by  the 
accounts  filed  in  this  case.  If  the  money  advanced  by  these  factors  had 
been  applied  by  the  defendants  to  the  payment  of  an  account  for  sup- 
plies for  their  plantation,  the  factors  would  not  have  been  subrogated 
to  the  privilege  of  those  who  had  furnished  the  supplies.  (Hen. 
Digest  1250,  No.  5.)  Even  though  they  advanced  money  for  that  ex- 
press purpose  no  subrogation  would  accrue.  The  factors'  lien  on  the 
crop  does  not  result  from  subrogation  because  the  planter  has  applied 
the  fands  to  the  settlement  of  privilege  accounts ;  it  springs  directly 
from  the  law  giving  the  privilege  for  cash  advanced  in  aid  of  the  crop. 
(Act  1867,  pi%6  351.)  Hen.  Digest  1850,  No.  0  j  12  A.  41 ;  13  A.  52. 
The  principle  is  the  sam^  when  the  planter  applies  the  funds  tb  the 
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paymqnt  of  the  privilego  clairn  of  the  laborers.    The  factor  adrancii^ 
the  funds  is  not  subrogated  to  the  laboror^s  privilege. 

The  privilege  of  the  opposers,  liowc%'cr,  attach  to  the  cotton  for  tbe 
respective  amounts  advanced  by  them  in  aid  of  the  crop.  (Acts  1867, 
page  351.) 

The  parties  having  a  privilege  on  the  cotton  could  have  caused  a 
separate  appraisement  before  the  sale,  in  order  to  furnish  data  upon 
i?hich  to  ascertain  the  amount  of  the  proceeds  of  the  sale  thereof.  Bat 
as  proof  of  the  value  of  the  cotton  has  been  made  (without  objoctioo) 
since  the  sale,  we  think  the  privilege  creditors  should  receive  the 
amount  the  cotton  was  proved  to  be  worth. 

The  value  of  the  cotton  was  estimated  diflfercntly  by  the  witnesses. 
The  defendant,  Whited,  who  raised  the  crop,  testified  its  valae  to  be 
from  91000  to  $1200. «  We  think  this  witness  had  probably  the  rnxse 
correct  idea  of  the  value  of  the  cotton  standing  in  the  Held,  and  \re 
will  fix  the  value  at  his  highest  cstimato,  tl200. 

As  there  is  no  contest  between  the  mortgage  creditors,  Ilowe  and 
Gridley,  we  are  of  opinion,  after  paying  the  costs  of  the  sale,  all  the 
proceeds  in  the  hands  of  the  sheriff  and  purchaeers  (except  the  81200, 
the  yalue  of  the  cotton),  should  be  paid  over  pro  rafa  to  Howe  and 
Gridley  in  settlement  of  tlieir  prior  mortgage  on  the  propei*ty  sold. 

As  between  the  opposcrs,  Smith,  Newman  &  Co.  and  Blancfain  L 
Giraud,  we  cannot  perceive  that  either  has  prccoilcnce  over  the  other. 
From  the  evidence  we  are  satisfied  that  tliey  each  have  a  valid  chum 
and  privilege  on  the  cotton  for  the  amount  demanded — that  each  havin^ 
made  advances  in  cash  and  supplies  necessary  to  make  the  crop  have 
a  furnisher  of  supplies'  lien  thereon  j  and  as  the  proceeds  of  the  cotton 
is  not  sufficient  to  satisfy  both  claims,  they  should  be  paid  pro  nUa  oot 
of  that  fund. 

Blanchin  &  Giraud  have  not  relinquished  or  waived  their  privily 
by  becoming  the  purchasers,  nor  were  their  claims  and  privilege  ci- 
tingnished  by  confusion.  When  the  thing  was  sold  the  privilege  at- 
tached to  the  proceeds.  Tliey  acquired  by  the  purchase  the  thing,  not 
the  proceeds.  So  far  as  the  proceeds  are  concerned,  the  relation  of 
debtor  and  creditor  does  not  unite  in  the  purchasers.  The  waiver  or 
concession  of  precedence  on  the  crops  of  the  defendants  made  (by  no- 
tarial act)  by  Lee  Crandall  &  Co.  in  behalf  of  McCombie  &  Child  in 
favor  of  Blanchin  &  Giraud,  on  the  twenty-second  June,  1867,  can  not 
give  the  latter  any  preference  on  the  cotton  over  Smith  Newman.  & 
Co.  It  was  not  in  the  power  of  Lee  Crandall  &  Co.,  as  agents  for 
McCombie  A&  Child,  to  make  such  a  covenant  at  the  time,  in  relation  of 
their  principals'  claim  against  the  defendants,  Whited  &  Gibbs.  The 
attachment  of  Smith,  Newman  ic  Co.  had  been  previously  levied,  flie 
parties  garnisheed  had  already  answered,  and  the  claim  had  passed 
from  the  control  of  Lee  Crandall  &  Co.,  as  agents  of  McCombie  & 
Child. 
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Wlien  Smith,  New^man  6i>  Co.  obtained  tbeir  judgment,  contradioto- 
rily  with  the  curator  ad  hoe,  their  rights  to  the  claim  reverted  back  to 
tbe  date  the  attaclimont  was  levied.  Their  parchase  of  the  claim  nnder 
tboir  judgment  has  invested  them  witli  complete  ownership.  No 
waiver,  relinquishment,  or  transfer*  of  claims  by  a  party  after  the  at- 
tachment is  levied  is  valid,  if  the  attachment  be  followed  up  with  a 
judgment  and  sale. 

The  failure  to  notify  tlie  defendants,  Wliited  &  Gibbs,  that  the 
claims  of  McCombie  &  Cliild  had  been  attached,  did  not  invalidate  the 
attachment.  Notice  thereof  to  Whited  &  Gibbs  would  have  prevent- 
ed any  settlement  or  equities  from  arising  between  them  and  McCombie 
d&  Child ;  but  they  have  made  no  settlement. 

Failure  to  notify  the  defendants  did  not  authorize  Lee  Crandall  &> 
Co.^  as  agents  of  McCombie  &  Child,  to  enter  into  the  agreement  with 
Blanchin  £&  Gii*aud  to  relinquish  or  waive  to  the  latter  the  privilege 
belonging  to  the  claim  attached. 

The  record  shows  that  tlie  purchasers  paid  into  the  hands  of  the 
aberiff  $1370.  Of  this  $134  55  was  paid  for  costs  of  seizure  and  sale 
in  the  District  Court,  and  one  thousand  dollars  was  paid  to  plaintiff  by 
consent.    The  balance,  $235  45,  is  now  ordered  to  be  paid  over  to  the 

plaintiff. 

The  purchase  price  was  $8225.  Deducting  from  this  the  costs  of 
seizure  and  sale  and  the  value  of  the  cotton,  $1200,  there  remains 
$6890  to  be  divided  pro  rata  l^etween  the  mortgagees,  as  follows :  To 
the  plaintiff  $2250  80,  and  to  the  inter vcnor,  Gridlcy,  $4639  65.  De- 
ducting from  plaintiff's  pro  rata  tlio  sum  of  $1330  paid  him  by  con- 
sent, and  the  sum  of  $233  45  to  come  to  him  from  the  balance  in  the 
slieriff^s  hands,  the  purchasers,  Blanchin  &  Giraud,  still  owe  the  plain- 
tiff $1015  35,  and  to  the  intervener,  Gridley,  $4639  65.  On  these  sums 
they  owe  interest  at  eight  per  cent,  per  annum  from  the  second  No- 
vember, 1867,  the  day  of  sale,  having  had  the  use  of  these  amounts  and 
the  use  of  the  property,  on  which  they  were  secured  by  first  mortgage^ 
14  A. 149. 

The  proceeds  of  the  crop,  $1200,  will  be  divided  between  Smith, 
Newman  &  Co.  and  Blanchin  £s  Giraud  ratably,  as  follows :  To  the 
former  $595  j  to  the  latter  $605,  which  they  will  retain. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  avoided  and  reversed.  It  is  further  ordered  and  de- 
creed that  the  sum  of  $235  45,  remaining  in  the  hands  of  the  sheriff 
in  this  case,  be  paid  over  to  the  plaintiff.  That  the  interveners  and 
purchasers,  BlancMn  &  Giraud,  of  the  city  of  New  Orleans,  pay  to 
the  interveners,  Smith,  Newman  Sd  Co.,  the  sum  of  $595,  and  retain  in 
their  own  hands  $605.  That  the  said  Blanchin  &  Giraud  pay  to  tlie 
plaintiff,  William  W.  Howe,  the  sum  of  $1015  35,  balance  due  bim  as 
mortgagee,  with  eight  per  cent,  interest  per  annum  thereon,  from  No- 
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veyitm  8, 1967,  till  paid,  and  to  Albert  G.  Gridley,  intorvenor  henia, 
the  BOBi  of  $4639  65,  with  eight  per  cent,  per  anniim  interest  theraM, 
from  second  November,  1867,  until  paid,  with  mortgage  to  aecure  said 
sums  on  tho  property*  purchased,  as  per  act  passed  before  Willism 
Shannon,  notary,  eighteenth  AprU,  1866,  and  if  said  sums  be  not  paid 
tli^t  execution  issue  therefor.  (20  A.  159.)  And  that  Smith,  Xewmsa 
&  Co.  and  Blanchin  A&  Giraud  pay  the  costs  of  tho  appeal,  and  tbat 
the  costs  of  the  District  Court  after  the  sale  and  prior  to  the  appeal 
be  paid  by  the  plaintiff  and  the  interveners,  one-fourth  by  each.  (II 
A.  26Q.) 

|(ehearing  refused. 

(Mr.  Chief  Justice  Ludeling  and  Mr.  Justice  Howe  wore  recased  ia 
tbis  case.) 


No.  29. — Tarletok,  Whiting  &  Tullis  v.  James  A.  Kenkedt.    Sale 

on  Mrs.  M.  £.  TnoMPSON  et  al. 

A  ptfty  otnnot  cIaIxu  the  nullity  of  »  Judicial  m1»  and  the  fruits  of  the  aato  tn  <m«  mad  ttt 

^aine  «ctiotu    2  An.  6M;  8  An.  464. 
A  pertmjftoTj(  ezoeption  may  be  pleaded  ae  well  after  deHralt  as  befoffc 

APPEAL  from  Eleventh  District  Court,  parish  of  Jackson.      Waiiing, 
J.  Kidd  dt  Smith,  for  plaintiffs  and  appellants.    B.  TT.  dt  JR.  Bkk- 
ard9on,  IT.  Oray,  and  ffamleti  dt  Stevens,  for  defendant  and  appellee. 

Wtlt,  J.  An  execution  in  favor  of  plaintiffs,  issued  on  the  twelve 
months'  bond  of  the  defendant,  Kennedy,  and  D.  R.  Thompson,  bit 
surety,  and  the  land  of  the  latter  was  seized  and  sold  by  the  sheriff  ea 
sixth  October,  1856,  to  Mrs.  M.  £.  Thompson  for  the  price  cf  fifty 
dollars  over  and  above  all  the  mortgages  mentioned  in  the  mortgage 
certificate  made  out  by  the  Recorder  of  t!ie  parish  of  Jackson.  The 
property  was  adjudicated  to  tho  purchaser,  who  paid  over  the  fifty 
dollars,  and  retained  the  balance  of  the  price  bid  to  satisfy  satd  mort- 
gages, The  plaintiffs  now  sue  the  sheriff  and  Mrs.  Thompson  to  com- 
pel the  former  to  correct  his  return,  and  the  latter  to  pay  over  in  fall 
the  amount  of  her  bid  or  enough  thereof  to  satisfy  their  judgment,  or 
in  default  thereof  to  recover  judgment  against  her  for  the  balance  doe 
on  their  execution,  alleging  that  the  mortgages  on  the  certificate  were 
for  the  most  part  paid  or  prescribed,  or  were  not  all  conventional 
mortgages;  that  if  it  be  found  that  said  conventional  mortgages  be  not 
out  of  date  or  prescribed,  but  properly,  on  the  mortgage  certificate, 
then  the  judicial  motgages  at  least  did  not  authorize  the  purchaser  to 
retain  a  part  of  the  price  to  satisfy  them. 

The  defendant,  M.  E.  Thompson  filed  a  peremptory  exception,  on 
tlie  ground  that  the  petition  discloses  no  cause  of  action  against  W, 
a^d  because  the  plaintiffs  do  not  show  that  they  have  sufficient  inte^ 
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est  in  tlie  sale  to  autliori^  thf^  court  to  ^|:an(  tl^e  judgment  they  ask. 
Plaintiffs  thereupon  moved  that  thQ  exception  of  the  defendant  bo 
taken  ibr  an  answer  becqjisc  ni^^  QyQ^er  d^fai^lt  1^^  been  entered.  The 
court  oveiTuliiif^  th^  ]^9|;ion  maintau^ed  the  exception  of  the  cl^f^pd- 
apt.  Frou\  thp  jud^e^t  disn^s^iiur  their  demand  the  plaintiffs  have 
appealed. 

Th^  question  raised  by  tl|0  (le^iii{[%  is^  h%ve  the  plain tiffis  slifxwi^  a 
Bufllicient  cauap  of  tction  !|||^9st  thjj  ^efcik^ajiti  Mr^  Thw^papnt 
They  claim  the  fruits  of  the  salQ^  ^d  jft^  9^(  i^j^.  ^iik  i)lQ(|;a)litiea  i^ 
vrould  vitiate  the  sale.  If  Mff.  Thompson  has  not  complied  with  her 
bid,  unlawfully  detaining  th^  pnea  ta  satisfy  mortgages  that  have  no 
actual  existence,  the  sale  might  be  annulle^^  I|  the  mortgages  have 
been  paid  or  prescribed,  such  should  be  pleaded  specially,  and  with 
fifistaintj^  ia  an  mAm  €onfawi<|iatftri>y  witk  th»  mortgage  eieditors. 

Without  testing  the  rights  of  the  mortgage  creditors  by  a  direct 

^tio%  ^^  ft«mR^.  lf<K^  tnmt  ^^  T^v^jmn.  Sh^  1>I4  fifty 
dipllf^^  9ve(  an^  %^Yf  thft  Wtt($0%it«.  Minting  on  th^  pnqierty  as 
sliown  by  the  mortgage  certificat««  Tn  i^umixa  her  to  pfty  over  the 
l*di  %nM^  ^  ^  piiHK^  nmU  wit  leiaaiia^  hac  from  the  privilege  and 
ee|ivf»Atl9«al  nM»t«ftg».  «Mdi|m»  Md  voald,  ia  effect,  be  requiring 
Iter  to  do  what  mcm  n«k  fimbuMia^  in  har.  ^d.  She  only  a^eed  to  pay 
ftfti  dtlkun  iiB<l  tha  wftrtfagasi  U  tbia  waa  an  illegal  bid  because 
tkara  veis^  judi^ual  niortgagii*,  b»  the  payment  of  which  the  price 
cooU  not  ba  detain^  ^^a  sala  migki  be  annulled;  but  having  claimed 
ils  ftaite  tVo  p^liffiara  bQonA  by  ita  toi;ms.    2  A.  684;  a  A.  454. 

Plaiutiffs  urge  in  their  bill  of  exception  that  the  peremptory  exoep.- 
tlQik  M^  ifteir  Iba  defii^iiH  muat  ba  taken  as  an  answer,  citing  as 
authority  StiU^y  «.  SAiUoy,  ynd  Laa  «.  Tercy ,  20  A«  428.  They  are  not  in 
ftf^i^t,  A  peremptiury  «)xea|itian  can  ba  pleaded  aa  well  after  default 
as  before.  But  whether  tha  paMmptoKy  exception  be  regarded  aa  an 
ai|8i9tf^r  af  9^9.«Pti$>0  cannot  ahange  thf>  ia«ult, 

Vk  i#  l^iieftkT^  qidaiS«d  th«|  ^k».  JHd^ment  iq^nealed  from  ba  afBsmad 
with  co^ta^ 


Xo.  43. — N.  McStea  v..  Boyd  &  1U.a)iks. 

Tb«  burdtn  of  proof  i«  on  Um  plainUff  to  show  m  Intorniplion  wh«re  Uie  note  mM  on  li 
'    prM0Kib«4  on  lU  Utf,  and  It-nou*  Is  showu  Ike  pin  wiU  do  nuilntiUned. 

APPEAL  from  the  District  CQurt;,  papisl)  of  Caldwell.    CKunifarit  J. 
Wade  H.  Hough,  fo;  |>lajx^tifir  ((u^  fpi^elle^.    J.  <k  B^  M^n^  fipr  4^- 
fendnnt  and  app<^{aut. 

HowELL)  J.  One  of  t^e  d^fendant^^  Fredericl^  A,  l}}anl^s,  has  i^p- 
X>ea]ed  from  a  judgment  i^ainst  hiuj^  and  lii^^  codefepdapi^  on  three 
promissory  notes,  due  res^ecy.velf  on  tl^rteec^tU  December,  18^  first 
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January  and  tliirteenth  April,  1861,  and  against  which  they  pleaded 
the  prescription  of  five  years.  Citation  was  served  on  the  appeDant 
on  the  twenty-second  September,  1866,  more  than  five  years  aiter  the 
maturity  of  each  note  and  according  to  the  settled  jurispradence  and 
the  law  of  this  State,  the  plea  is  well  taken.  See  act  fifth  March,  18S2, 
p.  90,  $  3 ;  Smith  v.  Stewart,  21  A.  75 ;  Babel  v.  Ponrcieau,  fiO  A.  131. 
It  is  thei*efore  ordered  that  the  judgment  herein  against  FrederidL 
A.  Blanks  be  reversed,  that  there  be  judgment  iii  his  favor  on  plain- 
tiff's demand,  with  costs  in  both  courts* 


No.  50. — Succession  of  Bichard  Kiko. 

The  Boimma  Oonrt  bM  appellaU  JorladlcUon  <ndf,  lad  eiimot  try  qiiMtloiia  of  ftct  vntQ  fh^f 
have  been  pMMd  npon  by  tbe  court  below,    Constltation,  mrtlcle  74. 

APPEAL  from  the  Twelfth  District  Court  of  the  parish  of  Caldwell. 
Crawford,  J.  John  Bay,  for  executor,  appellee.  B.  TF.  4!t  B. 
BUhardion,  for  the  heirs,  appellants. 

LuDELiKG,  C.  J.  This  is  an  appeal  from  a  judgment  probating  the 
last  wiU  and  testament  of  Bichard  King,  deceased,  and  confirming  tiie 
appointment  of  W.  H.  Hough  as  executor  of  the  wUh 

The  appeUantfl  were  not  parties  to.  the  proceedings  in  the  Distriet 
Court  irntU  after  the  rendition  of  the  judgment.  They  allege  that  thej 
are  the  heirs  at  law  of  the  deceased,  that  the  judgment  of  the  I>istrict 
Court  is  prejudicial  to  them,  and  they  prayed  for  an  appeal,  which  was 
granted. 

The  appellee  has  denied  in  this  court  that  the  appellants  are  tbe 
heirs  of  Bichard  King.  This  court  has  only  appellate  jurisdiction  and 
cannot  try  the  issue  thus  presented.  Article  seventy-four  of  the  Con- 
stitution of  1863.    The  case  must  be  remanded. 

It  is  therefore  ordered,  a<\judged  and  decreed  that  the  case  be  re- 
manded to  the  parish  court  of  the  parish  of  Caldwell  with  direction  to 
the  judge  to  inquire  into  the  right  of  the  appellants  to  appeal. 


No.  48. — ^E.  W.  Eltok,  Executor,  v.  Johx  B.  Tehplb. 

QaeitiODi  of  flust  not  nised  on  trial  in  the  District  Coart  cannot  be  examined  on  appeaL    Boe- 
ceaaion  of  Xing,  reported  abore;  Constitution,  article  74. 

APPEAL  from  the  Twelfth  District  Court  of  the  parish  of  Morehouse. 
Crawford,  J.    Newton  &  Hall,  for  plaintiff  and  appellee.    Pam»ji# 
dt  Morgan,  for  defendant  and  appellant. 

LuDELiNOy  C.  J.  This  appeal  was  taken  by  petition  from  a  judg- 
ment by  default  made  final  on  the  sixteenth  of  June,  1866.  More  than 
a  year  haying  elapsed  before  the  application  for  the  appeal,  the  defmd- 
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not  allcg^cd  nndor  onth  that  wlion  tho  judgment  was  rendered  he  resi- 
ded in  the  State  of  Pennsylvania,  and  tliat  he  has  continuously  resided 
there  since  that  period. 

The  appellee  has  filed  a  motion  to  dismiss  the  appeal,  in  which  it  is 
denied  that  Temple  was  n  nonresident.  This  presents  a  question  of 
fact  not  raised  in  the  District  Court.  This  court  has  not  original 
jurisdiction.  Article  seventy-four  of  the  Constitution  of  1868;  suc- 
cession of  King,  21  An.  502. 

It  is  therefore  ordered  that  the  case  be  remanded  to  tlie  court  a  gum 
with  directions  to  try  that  issuo. 
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No.  57. — ELEAXon  A.  Woods  ct  al.  v.  IIilliard  n.  Lee  et.  als. 

WhoM  •  court  hu  jnrlfldirtlon  iU  deerett  will  protect  tb«  pnrehMer  At  probftte'nia  from  ft>l 

InfonnaliUc*  which  may  have  preceded  it.  Id  the  abaeuce  of  any  charge  or  proof  of  fMad. 
The  indorfement  on  the  back  of  an  order  of  eale  by  the  administrator  who  makerthe  sale  la 

adraiagible  in  oTidcnce  on  the  trial  of  a  suit  io  annul  the  aalo.    Tho  objection  tliat  its  genn- 

ineneoa  ia  not  prored  goea  to  tho  effect 
Fire  year*  poasession  of  property  pnrehaaed  at  probate  aale  will  protect  the  pnrchaaer  igalnat 

all  irregularities  and  informalities  Which  have  been  committed  by  the  administrator  alter 

tho  date  of  the  order  of  sale.    Bovised  Statutes,  page  23,  i  4. 

APPEAL  from  the  District  Court,  parish  of  DcSoto.     Cresswell,  J. 
B.  L.  Hodge,  for  plaintiffs  and  appellants.     J.  B,  Elctm,  for 
defendants  and  appellees. 

IIowELLy  J.  This  is  an  action  by  tho  heirs  of  Ezer  E.  Woods  to 
annal  the  probate  dale  of  a  tract  of  land  in  the  pariah  of  Do  Soto  niade 
on  the  twe<ity-eighth  February,  1^1,  to  one  Jose]>]i  D.  Lee,  from  whom 
the  defendants  acquired,  on  the  following  grounds : 

First^Hh^  order  of  sale  is  insufficient  and  void  beeaHito  the  eierfc 
had  if 0  authority  to  make  it,  and  because  petitioners,  who  are  the 
64 
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forced  heirs  of  the  deceased,  were  not  notified  of  the  application  for 
Baid  o^er.  It  is  iusufflclcnt  and  void  because  the  day  fixed  for  tlie 
sale  did  not  admit  of  the  legal  delay  required  for  advertislDg  and  wa^ 
not  notified  to  petitioiuTS. 

Second — The  said  sale  was  made  without  any  previous  notice  or 
citation  to  iN3titionera  of  the  application  or  order  therefor. 

Third — Said  sale  was  made  without  the  advertisements  or  notices 
required  by  law. 

Fourth — The  snid  sale  was  made  on  a  day  dififcreut  from  that  men- 
tioned  in  the  order. 

Fifth — None  of  the  requirements  of  law  were  complied  with  and 
said  sale  was  intended  to  defraud  petitioners  of  their  just  ri^lits. 

Sixth — Said  sale  was  made  on  ,a  different  day  from  that  appolutcd  in 
the  commission  to  sell. 

Seventh — Said  sale  was  made  by  a  person  not  authorized  by  the 
commission  or  law  to  sell  said  propertj-. 

Eighth — ^The  terms  and  conditions  of  said  sale  were  not  in  accord- 
ance with  law. 

Ninth — There  was  no  necessity  for  the  sale  of  said  property. 

In  a  supplemental  2)ctiUou  the  following  additional  grounds  are  set 
out : 

Tenth — That  the  pretended  sale  was  made  on  a  day  diiTcrcnt  from 
that  on  which  it  had  been  advertised  to  bo  made. 

Eleventh — That,  the  sr.id  land  was  not  bid  off  by,  or  n(\jadicnted  to 
the  said  Jose]ih  D.  Lcf*,  n*  was  falsely  represented  by  the  net  of  sale 
made  to  him  by  F.  A.  Wocu.^,  adniiuistrator,  and  by  wliich  petitioners 
were  deceived  ;  but  Jose;>!i  li.  Elam,  who  was  then  and  there  acting  a^ 
the  attorney  at  law  and  a^^ent  in  fact  of  the  administrator,  bid  off  said 
Lind  and  afterwards  had  tlie  title  made  by  Siiid  AVoods  to  said  Joseph 
D.  Lee;  that  said  Joseph  I).  Lee  paid  several  hundred  dollars  to  the 
said  Elam,  as  aforesi\id,  in  order  to  have  the  title  so  made — tho  said 
Lee  well  knowing  that  said  sale  was  illegal,  had  declined  to  bid  fur 
said  land,  although  he  was  present  at  the  said  pretended  sale. 

Twelfth — That  said  laud  was  sold  or  pretended  to  be  sold  for  greatlr 
less  than  its  value,  and  that  by  said  sale  i>etitioaers  have  sustained 
damage  to  the  amount  of  $25,000 ;  that  it  was  sold  for  less  than  its 
value,  as  it  was  sold  on  long  terms  of  credit  without  interest  on  the 
price. 

The  defendants,  after  pleading  the  general  issue,  averred  that  tliev 
acquired  title  at  the  probate  sale  of  their  ancestor,  Joseph  D.  Lee,  whn 
acquired  at  the  succession  sale  of  Ezer  E.  Woods,  deceased,  raado 
by  P.  A.  Woods,  his  administrator,  on  the  twenty-eighth  of  Feb- 
mary,  1851 ;  that  the  sale  was  made  in  pursuance  of  a  decree  of  the 
District  Conrt  of  the  parish  of  DeSoto,  and  a  commission  issued 
tlMreoni  and  that  they  are  protected  by  said  decree  against  all  antece- 
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dent  nullities  and  illegalities  set  up  in  tlie  petition ;  that  as  to  the. 
informalities  and  irregularities  alleged  to  have  been  committed  bj  the 
administrator  subsequent  to  the  decree  tliey  are  prohibited  by  tiie 
prescription  of  fivo  years,  which  they  specially  plead ;  that  if  the  sale 
was  made  on  a  day  other  tlian  that  mentioned  iu  the  order  or  commis- 
siony  it  was  becausojt  was  necessary,  as  tlie  sale  could  not  be  coniple* 
ted  in  one  day,  but  was  commenced  ou  the  day  mentioned  ih  the 
advertisement  and  co'ntinuod  from  day  to  day  until  all  the  pri^erty 
could  be  sold ;  they  deny  that  J.  B.  £lam  was  the  agent  of  the  admin- 
istrator and  aver  that  if  the  land  was  adjudicated  to  him  and  he 
permitted  the  title  to  be  made  to  J.  D.  Lee,  there  was  nothing  illegal' 
in  it,  and  plaintiffs  were  not  and  could  not  be  injured  by  it. 

On  these  issues  the  pai'ties  went  to  trial,  and  judgment  having  been 
rendered  sustaining  the  defense,  the  plaintiffs  appealed. 

We  find  in  the  record  two  bills  of  exceptions  taken  by  the  plaintiffs. 
The  first  waste  the  rejection  of  evidence  offered  to  establish  the  alleged 
informalities  and  irregularities  anterior  to  the  decree  ordering  the  sale. 
This  ruling  is  fully  sustained  by  that  in  the  succession  of  John 
Gumey,  14  A.  G22,  where  it  was  held  that  wlicre  the  court  has  jurisdic* 
tion,  its  decree  protects  the  purchaser,  in  the  absence  of  any  charge  or 
proof  of  fraud,  and  the  bill  of  exceptions  docs  not  disclose  any  pur- 
pose of  establishing  fraud  by  the  evidence  offered  and  rejected.  See 
also  13  L.  431 ;  11  L.  156. 

Tlio  order  of  sale  in  tliis  case  was  made  by  the  clerk  who  was 
specially  authorized  thereto  by  the  act  of  1830,  page  100,  and  it  had 
the  same  effect  as  if  made  by  the  judge.  See  12  A.  6X2  and  constitu- 
tion of  1845,  article  79. 

The  second  bill  was  taken  to  the  admission,  as  evidence,  of  the 
indorsement  upon  the  back  of  the  commission  to  sell,  to  which  the 
plaintiffs  objected  because  there  was  no  proof  of  its  genuineness  or  of 
the  correctness  of  its  contents,  but  it  is  merely  a  statement  mode  by  a 
party  not  under  oath ;  and  because  it  cannot  be  true  if  the  advertise- 
ment was  made  under  the  commission,  as  it  states  that  tlie  commission 
was  received  on  the  tw^enty-sixth  February,  which  was  the  day  for  the 
sale  according  to  the  advertisement.  The  ruling  of  the  judge  was 
correct  that  these  objections  go  to  the  effect  rather  than  the  admissi- 
bility of  the  evidence,  and  that  tlie  writing  was  contemporaneous,  at 
a  time  unsuspicious,  and  was  the  act  of  an  officer  of  the  canrt. 

This  return  states  that  the  sale  was  commenced,  on  the.  twenty-sixth 
day  of  February,  the  day  named  in  tlie  advertisement,  and  the  only 
evidence  to  the  contrary  is  tlie  testimony  of  Womack,  who  was 
employed  by  the  administrator  to  cry  the  bids  and  who  is  too  vague 
and  uncertain  in  his  recollection  and  statements  on  the  trial,  in 
December,  1859,  to  overcome  the  written  return  of  the  administrator 
made  at  the  time  of  the  sale,  in  February,  Idol — a  period  of  over  eight 
years.    The  advertisements  were  made  during  the  time  required,  an4 
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tb^  Btatempnt  in  the  return  of  the  date  on  wliich^  the  commlanoii 
received,  is  fully  explained. 

TherfB  is  no  evidence  to  establish  fraud  in  the  parties  as  charged,  or 
to  Implicate  the  administrator  in  an  effort  to  control  the  adjudioitioB 
tlirongb  the  instrumentality  of  an  a^ont.  J.  B.  Elam  was  the  counsel 
but  not  attorney  in  fact  of  tlie  administrator,  and  we  can  see  notiiin^ 
illegal  or  improper  in  his  conduct  on  the  occasion,  and  notbing  tbat  has 
caused  or  tended  to  canse  any  iivjory  to  the  plaintiffik  The  m^imdatM- 
tion  to  Elam,  as  made,  divested  Uie  title  of  the  saocession  (C.  C.  S586 ; 
la  L.  899s  19  li.  eS7;  9  JL  464),  and  his  consent  is  presumed  to  the 
sa)t>8tit^tipn  of  ^mother  purchaser.  It  is  not  3howii  that  the  ptf^fvtj 
was  sold  greatly  below  its  value.  The  prescription  of  five  yeaxe  must 
protect  tlie  purchaser  ii'om  all  other  irregularities  and  ioibrmalidet 
alle^d  to  have  been  committed  by  the  odminiatrator  after  tbo  date  of 
the  order  of  $alp.  See  act  of  1834,  re-enacted  in  1855  (BoTised  Stat- 
utes, p.  22,  §  4).  lie  had  in  the  order  of  the  court  legal  anthority  to 
moke  the  sole.  I'he  property  was  sold  at  the  sale  so  ordered  and 
advertised,  and  to  a  party  legally  capable  of  purchasing.  All  mere 
irregularities  and  informalities  in  the  execution  of  the  de<a^ee  or  order 
of  sole  are  cured  by  the  above  statute.  14  A.  596 ;  10  R.  396;  4  B. 
96,201. 

A  cazefnl  examination  of  the  record  satisflos  us  that  the  defendaals 
ai^  within  the  equitable  rule  of  our  jurisprudence,  that  "  hama  fOit 
purchasers,  who  have  paid  their  money  upon  the  faith  of  jodldal 
proceedings,  and  have  remained  in  possession  for  years,  are  not  to  be 
tanked  out  on  account  of  mere  informalities  at  the  instance  of  a  party 
who  shows  no  iigury."  8  A.  5G1 ;  6  A.  61, 581 ;  8  A.  503;  12  A.  271 ; 
H  A.  622. 

It  is  therefore  ordered  that  the  judgment  of  tlie  District  Court  be 
afllnned  with  costs. 


N<p.  91.— Daviel  Dqowk  et  al.  r.  A.  V.  BonsnTS,  Administe&tor. 

An  a^inUtrfttor  cmnnot  bo  permitted  to  retlst  an  application  for  an  order  to  mU  Hm  iiwptttj 
of  the  eucceeeion  lonnded  on  a  Judgment  againat  the  oatate,  bgr  aetting  up  w»*]i^TiMattrj 
elaimi  in  reconvention  againat  the  Judgment  credits. 

1  eontryt  of  leaae  without  a  lawful  cauae  cannot  be  made  tho  baaSa  of  a  demand  Ibrj 


APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  DeSota 
TFe^MM,  J.     T.  r.  &  T,  T.  Land,  and  FiefBon  c0  Xet;y,  for  plaintilEi 
and  appellees,  Elam  c(;  VTcmple  for  defendant  and  appellant. 

Lc DELING,  C.  J.  A.  V.  Roberts,  Administrator,  instituted  a  petitory 
action  against  the  plaintiffs  in  tins  suit  and  obtained  a  decree  decUuing 
the  lands  claimed  to  belong  to  the  succession  of  Samuel  and  Susan 
Quarls.  This  Judgment  was  aiOrmed  on  appeal,  but  the  case  was 
remanded  with  instructions  to  the  District  Court  to  settle  and  deter- 
mine the  claims  of  the  parties  for  iaiprovcraents  and  revenues.  On 
the  twenty -tldrd  day  of  December,  1859,  this  branch  of  the  case  was 
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DjmUl  B'OVn  it  aI.  t.  JL  V.  Bobecta,  AdminlBtnitor. 
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tried  and  decided  iu  Uie  District  Court,  there  was  judgment  in,  favor 
of  tbe  defendants,  I^ro^'ji  £t  .al,  for  eighteen  thousand  dollars,  with 
le^l  interest  from  tUo  date  of  the  decree.  On  appeal  this  judgment 
was  affirmed  by  .the  .Si^reme  Co^rt.  Dy  the  ^rms  of  the  decree  no 
writ  of  possession  was  to  bo  issued  for  the  land,  u^til  the  judgment 
for  the  valiio  of  tl;c  ijiiprovcm^ta  had  been  settled.  On  the  fourth  of 
Koyember,  1861 ,  Drown  fit  ol"  t^i^^dled  to  tlte  oourt  for  on  order  of  solo 
to  sell  Uio  land  aforesaid  to  iiay  thfiir  debt*  A.  Y.  Itoberts,  adminis* 
trator,  opposed  this -order;  pn  the  ground  that  this  judgment  had  been 
settled  in  the  manner  following :  tliat  in  January,  1800,  the  adminis- 
trator  leased  all  the  i^antation  fur  that  ycArto  Daniel  Brown,  except 
two  hundred  acres,  which  was  leased  to  John  F.  Ilailey,  witii  the  cou- 
Bcnt  of  Daniel  Brown;  that  Brown  was  to  pay  two  thousand  and 
sixteen  dollars,  and  Ilailey  oua  thousand  dollars,  and  that  Brown 
collected  the  thousand  dollj(irs  Irom  Hailey ;  -that  Brown  continued  to 
occux)y  tlie  plantation  until  thp  twenty-third  of  November,  1866;  with- 
out giving  any  notice  of  his  intention  to  terminate  the  lease,  and  he 
claims  rents  from  said  Browa  at  the  rate  of  thxsee  thousand  and 
sixteen  dollars  per  annum  for  the  time  he  occupied  the  plantation, 
being  in  the  aggregate  twenty-one  thousand  one  hundred  and  twelve 
dollai*8. 

He  further  alleged  that  Brown  eiaf.  had  cnt  and  sold  cord  wood  off 
tbe  place  since  the  rcmlitiov  of  t^  judgment  in  the  case  of  A.  V. 
Bobcrts,  administrator  v.  Brown  et.  al,  to  tlio  amount  of  five  thousand 
dollars.  I'liat  they  had  removed  the  fences  on  the  place  worth  foui* 
tliousand  dollars,  that  they  had  repi^oved  the  gin  house,  gin  stand  and 
prcfs,  or  by  jbheir  negligence  permitted  them  to  be  removed,  or  let 
tliem  fall  into  decay  and  ruin,  and  tlwt  said  property  was  worth  one 
thousand  dollars,  and  finally  tliat  they  have  committed  general  waste 
or  pennitted  damages  to  bo  done  by  their  negligence  to  the  extent  of 
two  thousand  dollars ;  and  he  prayed  for  judgment  in  reconvention 
for  any  excess  over  the  judgment  of  Daniel  Brown  ct  ah 

The  plnintiui  excepted  to  fliis  mode  of  proceeding  on  the  ground 
that  the  plaiutilTs'  demand  is  based  oij  a  fiiml  judgment,  and  the  sums 
pleaded  in  couipensatiou  and  reconvention  are  unliquidated,  and 
because  the  claims  are  alleged  to  have  accrued  after  the  filing  of  plain- 
tiiTci'  petition,  and  after  defendant  had  been  put  ia  mora  under  the 
jiulgincnt  ill  favor  of  themselves.  The  judge  a  quo  sustained  the  ex- 
ception and  ordered '  that  the  claims  set  up  by  Huberts,  administrator, 
be  disregarded,  except  the  claim  for  rents.  On  tlic  trial  there  was 
judgment  in  favor  of  Brown  et  al,  ordering  the  sale  of  the  lands  before 
mentioned  to  pay  the  judgment  in  favor  of  Brown  ct  al.,  and  rejecting 
the  demand  for  rents.     A.  V.  IJoberts,  administrator,  has  appealed. 

The  ruling  of  the  jiidge  a  quo  sustaining  the  exception  to  the  pleoa 
in  reconvention  was  correct.    It  has  been  repeatedly  decided  that  an 
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unliquidated  claim  against  the  plaintiff  in  czocntion  will  not  anthome 
an  injunction  to  restrain  the  execution  of  a  writ  of  fieri  fadas,  5  An. 
Smith  t;.  Foster,  551 ;  6  An.  Cox  v.  Mplntyre,  471;  14  An.  Henfordv. 
Babin,  Sheriff,  331. 

The  same  reason  exists  for  not  permitting  an  odrnmistrator  of  a 
succession  to  resist  an  application  for  an  order  to  sell  property  of  the 
succession,  when  the  application  is  based  on  a  judgment  wliicli  giret 
the  plaintiff  a  right  to  be  paid  by  preference  out  of  the  property  to  be 
sold.  We  will  notice  the  question  whether  Brown  was  responsible  for 
rents  for  the  years  1860,  18G1  and  following,  as  the  District  C^ourt 
passed  on  this  question.  It  appears  from  the  record  that  on  the  second 
of  January,  1860,  Brown  and  Roberts,  administrator,  entered  into  aa 
agreement  by  which  the  latter  leased  to  the  former  the  plantatioa 
which  had  been  and  was  the  subjcc!;  of  controversy  between  them. 
At  that  time  an  appeal  was  pending  in  the  Supreme  Court,  from  a 
judgment  in  favor  of  Brown  e%  al,  for  cij^itcen  thousand  dollars,  and 
which  judgment  maintained  Brown  ei  al,  in  the  possession  of  the 
plantation  until  the  said  sum  should  be  paid  to  them  or  be  deposited 
in  court. 

Both  parties  have  testified  in  this  case,  and  from  their  testimony  it 
appears  that  both  parties  expected  that  a  final  decision  by  the  Supremo 
Court  would  be  made  in  that  case  in  August,  1860 ;  and  that  the  agree- 
ment relative  to  the  lease  was  made  in  consequence  of  such  expset- 
ation.  J»  /oc^,  however,  the  final  decision  was  not  made  until  April, 
1861.  Thus,  then,  it  appears,  that,  under  the  decision  in  the  case  of 
Roberts,  administrator  v.  Daniel  Brown  ei  aZ.,  and  the  law.  Brown  H 
al.  had  a  right  to  the  possession  and  occupation  of  the  plantation  until 
the  final  decision  of  that  suit,  and  the  payment  of  the  amount  doe 
them  by  the  succession.    C.  C.  art.  3416. 

Therefore,  no  rent  could  be  due  by  them  until  the  decree  of  the 
court  had  been  complied  with  by  the  administrator  or  the  heirs. 

It  is  evident  from  the  evidence  in  the  record  that  the  contract  of 
lease  was  without  a  cause. 

It  was  expected  that  the  administrator  would  be  entitled  to  get 
possession  in  August,  1860,  but  the  decision  was  not  made  until  1861; 
and  up  to  the  present  time  the  representative  of  the  succession  has 
failed  to  pay  the  judgment  in  favor  of  Brown  et  aL,  which  alone  would 
give  him  a  right  to  the  possession  of  the  plantation.  3  M.  168,  Syn- 
dics of  Bermudcz  v.  Ibanez. 

'^The  contmct  is  also  considered  aa  being  without  a  cause,  when 
the  consideration  for  making  it  was  something  which,  in  contcmplatioo 
of  the  parties,  was  thereafter  expected  to  exist  or  take  place,  and 
which  did  not  take  place  or  exist,'*  etc.  0.  C.  1891 ;  17  La.  445; 
Theriot  v.  Chaudoir  etal.,  §  ^  462  and  464,  Story  on  Contracts. 

It  is  therefore  ordered,  a^udged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs  of  appeaL 
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Suocewlon  of  John  A.  IUms.    Opposition  to  Homologation  of  Aoooont 

No.  82. — Succession  of  John  A.  Hoss.    Opposition  to  Homologation  of 

Account.  Iji 

I  21    511 

Where  the  clerk  of  the  District  Court  Mle  to  rednco  the  testimony  to  writing  and  annex  it  to  ^   ^^ 

the  record  in  a  suit  fofinded  on  an  opposition  t  >  an  exocutor's  account,  the  Supreme  Ck>Qrt 
will  lemand  the  cause,  with  instiuctious  to  Laro  the  oiieuce  reduced  to  writing. 

^         1  PPEAL  from  tlio  Tent^i    Judicial  District  Court,  parish  of  De 

•  -LJ-*  Soto.     TT'ccws,  J.    11,  J.  Bowman  J  for  executor,  appellee.    Ulam  & 

Wemple,  for  opponents,  appellants. 

Taliaferro,  J.    The  executors  of  the  decedent  filed  a  provisional 

*        account  of  their  admiuislimtion  on  tiie  twenty-second  September,  1866, 

'        which  it  appears  was  duly  advertised  for  the  required  period  of  time, 

\       and  that  no  opposition  was  made  to  it.    The  account  was  liomologated 

I        on  the  twelfth  of  October  foUowin^^,    From  th'4  judgment  liomologa- 

i        ting  the  account  the  Union  Banlc,  repi*esented  by  its  attorney,  ap- 

j       pealed. 

At  the  August  term  of  this  court,  1867,  a  motion  to  dismiss  this  ap- 
peal was  overruled,  and  the  case  continued  in  order  that  all  the  parties 
in  interest  might  be  duly  cited.    The  appellant  alleges  that  the  bank 
is  a  creditor  of  tlio  succession  for  a  large  amount,  and  its  interests 
'        affected  injuriously  by  the  judgment  appealed  from.    It  is  averred  that 
upon  the  account  there  are  large  sums  set  down  as  due  the  children  of 
\        the  deceased  in  right  of  their  mother,  without  any  evidence  being  in- 
troduced to  prove  the  correctness  of  the  items,  or,  if  introduced,  it 
I        was  not  committed  to  writing.    That  a  part  of  these  claims  so  allowed 
,        ftro  recognized  as  having  privilege  on  certain  movables,  and  the  re- 
j         niaiuder  as  secured  by  legal  mortgage  on  all  the  lands  belonging  to  the 
tHiccession.     That  these  claims,  without  any  proof  of  their  correctness 
I        or  legality,  would  absorb  the  estate,  and  leave  nothing  for  the  ordl- 
.        uary  creditors. 

,  The  appellees  rely  upon  the  regularity,  as  thej-  allege,  of  the  pro- 

ceedings and  the  judgment  of  homologation,  without  opposition  to  the 
account,  and  refer  to  articles  1172  and  1173  of  the  Civil  Code.  Tliese 
articles  apply  in  the  settlement  of  successions,  but  article  1042  of  the 
Code  of  Practice  requires  **  tlmt  the  testimony  of  witnesses  in  causes 
'  before  the  courts  of  probate  shall  be  taken  in  writing  and  annexed  to 
the  record,  and  a  list  shall  be  made  of  such  documents  as  are  produced 
by  the  parties,  and  are  not  annexed  to  the  record,  tliat  they  may  be 
'  read  on  the  appeal."  In  the  ease  of  Tompkins  et  uxor  v,  Benjamin, 
'  tutor,  16  L.  R.  197,  this  court  remanded  the  case  for  a  new  trial,  bo- 
cause  the  Judge  of  Probate  failed  or  neglected  to  take  down  the  tes- 
timony of  witnesses  on  the  trial,  and  the  record  came  up  without  ifc. 
The  same  course  was  pursued  in  the  case  of  Graham*s  heirs  r.  Graham's 
administrator,  16  L.  page  201.  And  the  views  taken  by  the  court  in 
these  cases  were  further  confirmed  and  adopted  in  17  La.  1J5,  3  An. 
554,  and  4  An.  517.  Following  the  rules  thus  laid  down  by  these  de- 
cisions, and  believing,  moreover,  that  the  ends  of  justice  require  it,  we 
4eem  it  proper  to  remand  this  caae  for  further  proceedings. 
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It  ia  therefor©  ordered,  adjudged  and  decreed  that  the  jadgmcnt  of 
the  District  Court  be  annulled,  avoided  and  reversed. 

It  is  further  ordered  that  this  case  bet  remanded  to  the  court  of  the 
first  instance,  in  order  that  the  testimony  adduced  in  support  of  the- 
various  items  of  the  account  may  be  committed  to  uniting,  aa  required 
by  law,  and  to  the  end  that  this  court  may  properly  examine  and  de- 
termine the  case  on  appeal. 

It  is  further  ordered  that  the  succession  pay  the  costs  of  this  appeaL 

Sehearing  refused. 


Wo.  109.--WILLIAM  CnosDY  V.  Jerut  II.  TrcxEC. 

A  party  having  glrcn  hia  promiiaorj  noto  tot  tlio  price  of  Iti^d  pnrchaaed.  ia  ctefbarred  fhm 
actdng  np  that  the  valoatlon  of  the  lend  waa  eetimeted  in  a  depreciated  or  milawfdl  est. 
rency.    Nor  can  he  act  up  that  a  previooa  holder  waa  willing  to  take  aminlawAil  camacy 

in  payment  of  the  note. 

APPEAL  from  the  Tenth  District  Court,  parish  of  DeSoto.  Weans, 
J.  C.  M,  FegueSf  for  plaintiff  and  appellee.  £.  J.  Boxcman^  for 
defendant  and  appellant. 

Wylt,  J.  The  defendant  appeals  from  a  judgment  against  him  on  a 
promissory  note  given  in  part  payment  for  a  tract  of  land  in  tho  parish 
of  QeSoto. 

Flvat — The  defense  is  that  the  afnount  of  tho  sale  iras  fixed  in  Con* 
federate  prices,  which  was  to  gold  as  three  to  one. 

Second — ^Tho  payee  of  said  noto  received  the  first  installment  for  the 
land  in  Confederate  notes,  and  agreed  to  receive  the  same  currency  for 
the  note  sued  on. 

The  defendant  alleged  and  proved  that  the  plaintiff  acqoircd  the 
note  after  its  maturity.  The  original  consideration  thereof  caa 
therefore  be  inquired  into. 

The  noto  is  described  in  the  act  of  sale  as  evidencing  port  of  the 
price  of  the  land ;  there  is  no  mention  cither  in  the  note  or  deed  of  any 
agreement  to  take  Confederate  money.  The  consideration  is  admitted 
to  bo  the  price  of  tlie  land.  We  cannot  perceive  the  force  of  the  de- 
fense urged.  That  the  original  payee  and  vendor  received  the  first  in* 
stallment  from  him  in  Confederate  money,  or  that  he,  in  convexaation, 
expressed  a  willingness  to  receive  Confederate  money  in  payment  of 
the  note,  does  not  taint  it  with  immorality.  It  is  no  defense  to  «  note 
having  a  lawful  consideration  that  a  previous  holder  was  willing  to  take 
an  unlawful  currency  in  payment  thereof. 

Nor  can  the  purchaser  claim  an  abatement  of  his  contract  because  he 
estimated  the  property  bought  in  a  depreciated  and  unlawful  currency. 
For  a  lawful  and  valuable  consideration  he  bound  himself  uncondition- 
ally to  pay  in  dollars  the  amount  expressed  in  the  note  sued  on,  and  he 
can  not  evade  the  obligation  he  has  contracted. 

It  is  therefore  ordered  that  the  judgment  aj^ealed  from  be  affirmed 
with  costs. 
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Union  Bank  of  LooislAna  t.  BncceMon  of  John  A.  Row.    A.  J.  Ragely  k  Co.,  W»mintor». 


No.  83. — Union  Bank  of  Louisiana  v.  Succession  of  John  A.  Coss. 

A.  J.  RuGELY  &  Co.,  Wanautors. 

A  third  holder  of  commercial  paper  befbn  matari ty  la  not  compelled  io  prove  that  be  ttare  a 
Talid  oonslderatlon  to  enable  him  to  recorer  of  the  nuker,  uaieea  It  la  akown  thf  t  thMp  la 
want  or  fiUlnre  tn  the  original  conaideration. 

APPEAL  from  the  District  Court,  parish  of  DeSoto.     Weems,  J. 
Ulam  &  Wemple,  for  plaintiff  and  appellee.    B.  J.  Bowman,  for 
defendant  and  appellant. 

Howell,  J.  This  is  an  actit)n  on  a  promissory  note  made  by  the 
decedent  to  tlie  order  of  A.  J.  liugely  &  Co.  and  by  thcin  specially  in- 
dorsed to  the  x)laintiff.  The  execators  of  tho  maker,  besides  the  gen- 
eral denial,  allege  that  the  plaintiff  received  the  note  after  maturity, 
and  without  a  legal  consideration,  having  paid  Confederate  treasury 
notes  for  it  in  discount.  They  further  allege  that  their  testator  paid 
the  note  to  the  payees  and  original  holders,  who  agreed  to  warrant 
him  against  a  subsequent  payment  thereof,  and  call  them  in  warranty. 

J.  D.  Blair,  of  the  firm  of  A.  J.  Ilngely  &  Co.,  answen  d  the  call  in 
warranty,  denying  plaiutiff'^s  titl6  to  tho  note  sued  on,  because  ac- 
quired with  Confederate  treasury  notes,  and  alleging  that  if  any 
payment  was  made,  as  set  up  in  the  answer,  it  was  made  in  Con- 
federate notes  to  Kugely,  who  was  without  autliority  to  receive 
the  same,  the  partnership  having  been  previously  dissolved  to  the 
knowledge  of  the  maker  of  the  note,  and  if  any  right  in  war- 
ranty existed  it  is  against  said  A.  J.  Hugely  or  his  representative. 
No  citation  was  served  upon  Hugely  or  his  representative.  Judgment 
was  rendered  in  favor  of  plaintiff  for  the  amount  of  the  note,  to  be 
paid  in  the  due  course  of  administration  and  in  favor  of  the  succession 
over  against  J.  D.  Blair  in  warranty,  from  which  the  executors  and 
Blair  appealed.  The  evidence  shows  that  the  plaintiff  acquired  the 
note  from  the  payees  before  maturity,  and  as  the  original  considera- 
tion is  good,  as  expressed  on  the  face  of  the  note,  the  succession  oi  the 
maker  cannot  be  benefited  by  showing  an  invalid  consideration,  as 
between  the  payees  and  holders.  The  rights  of  the  holder  are  ordi- 
narily fixed  at  tlie  date  of  the  maturity,  and  no  subsequent  acts  be- 
tween the  original  parties  to  the  note  can  affect  them.  The  alleged 
payment,  therefore,  after  maturity  to  the  payees,  who  were  not  the 
holders  and  owners,  was  not  an  extinguishment  of  the  note.  Unless 
there  is  want  or  failure  in  the  original  consideration  shown,  the  third 
holder  of  commercial  paper  before  maturity  is  not  compelled  to  prove 
that  he  gave  a  valid  condidoration  in  order  to  recover  of  the  maher, 
who  is  bound  on  the  consideration  of  his  own  contract.  The  j  udgmcnt 
was  properly  rendered  against  the  succession  in  this  case. 

As  to  the  call  in  warranty,  the  payees  in  receiving  the  amount  of  the 
note  fron^  the  maker  bound  themselves  in  express  terms  to  deliver  tho 
fi6 
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note,  which  has  not  been  done ;  and  the  evidence  ii  not  clear  tbat  the 
payment  waa  made  in  Confederate  treasury  notes,  as  alleged  by  the 
warrantor,  who  must,  to  be  relieved,  adduce  evidence  so  complete  » 
to  leave  nothing  to  surmise  or  coigecture.    20  A.  1,  47. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


No.  1G2.— Daxiel  Lee  v.  W.  B.  Tatlob,  Administrator,  etc.,  ct  aL 

M  ^gg}!  A  vendor  eumci  mAlntoin  ui  Mstton  to  mcind  •  mIo  and  retake  the  property  ccsmjed  witkoH 

returning  or  tendering  to  the  Tendee  the  portion  of  the  price  which  he  hee  recciTed. 

APPEAL  from  the  District  Court,  parish  of  DeSoto.    Jones,  J.     B.J, 
BawmaUf  for  plaintiff  and  appellee.    C\  1>.  BuUoeky  for  defendant 
and  appellant. 

Howe,  J.  This  suit  was  instituted  against  the  administrator  of  A 
J.  Taylor,  deceased,  and  against  Elizabeth  Lane  to  dissolve  for  non- 
payment of  the  price  a  sale  of  a  plantation  made  by  plaintiff  to  A.  J. 
Taylor  on  tlie  eleventh  November,  1858.  The  price  was  $«fi2iOO,  d 
which  flOOO  was*  paid  in  cash,  and  the  balance  represented  by  two 
notes  for  $1100  each.  One  of  these  notes  was  paid^  and  the  anm  of 
$170  50  was  paid  on  account  of  the  other.  The  latter  fell  dne  Jan- 
nary  4y  1861,  and  citation  was  served  in  this  case  January  18,  1867. 

The  petition  alleges  that  in  the  year  1864  A.  J.  Taylor  sold  the  land 
to  Samuel  Ivey  for  Confederate  money,  and  that  the  latter  made  a 
donation  thereof  to  tlie  defendant  Elizabeth  Lane,  who,  with  lier  hus- 
band  was  in  possession.  The  defendant  Lane,  pleaded  a  general  de- 
nial except  as  modified  by  the  adiuissions  of  the  answer,  admitted  tlie 
sale  from  Taylor  to  Ivey,  and  tlie  donation  to  herself,  denied  that  tho 
sale  from  Taylor  to  Ivey  was  a  nullity,  and  also  pleaded  tho  prescrip- 
tion of  five  years. 

The  cause  was  tried  before  a  jury,  who  gave  a  verdict  that  the  sale 
be  rescinded,  and  judgment  was  rendered  accordingly.  The  defend- 
ant Mrs.  Lane,  appealed. 

The  pleadings  and  the  evidence  in  this  case  show  an  attempt  upon 
the  part  of  the  plaintiff  to  dissolve  a  sale  on  account  of  a  nonpayment 
of  part  of  the  price  without  returning  or  offering  to  return  the  macfa 
larger  portion  already  paid  to  him. 

This  is  not  permitted  by  law.  '*  The  dissolving  condition  in  that 
which  when  accomplished  operates  the  revocation  of  the  obligation, 
placing  matters  in  the  same  state  as  though  the  obligation  had  not 
existed.*'  C.  C.  2040.  When  therefore  the  vendor  seeks  to  enfore  this 
condition  he  must  place  the  vendee  in  the  same  state  in  which  he  was 
before  the  sale.  The  rule  that  the  vendee  shall  not  keep  the  property 
Vithout  paying  the  price  is  no  more  imperative  than  the  rule  that  the 
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▼endor  ahall  not  retake  the  land  witbont  retarning  sach  partial  pay- 
ments as  he  has  receiyed. 

It  is  not  established  with  certainty  that  the  coosideration  of  the  sale 
from  Taylor  to  Ivey  was  Confederate  money.  See  Weaver  v.  Anfoax, 
20  Ann.  p.  1.  But  if  such  fiict  were  established  it  is  clear  that  thera 
was  delivery  to,  and  possession  by,  Ivey,  and  that  the  contract  of  sale 
was  fully  executed.  Constitution,  article  149.  We  do  not  feel  called 
upon  therefore  to  say  that  the  rights  of  Mrs.  Lane  are  any  less  tlian 
they  would  be  if  her  donor  had  paid  lawful  money.  It  is  also  shown 
that  valuable  improvements  have  been  made  on  the  place  since  the 
sale  by  plaintiff. 

The  view  we  have  taken  renders  it  unnecessary  for  us  to  consider 
the  other  points  in  the  case. 

For  the  reasons  given  we  must  conclude  that  the  verdicfc  and  judg- 
ment are  without  foundation. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed,  and  the  verdict  of  the  jury  set  aside,  and  that  this  suit 
be  dismissed  at  plaintiff's  costs  as  in  case  of  nonsuit. 


No.  164. — ^Edward  Noble  v.  J.  L.  Logan  and  others. 

When  an  Appeal  la  taken  from  a  Judgment  on  a  Joint  contract  all  who  were  required  to  be  made 
paxtiea  in  the  conrt  below  moat  be  made  purtlea  to  the  appeal,  otherwise  the  appeal  wiU  be 
dJimiaaftdi 

APPEAL  firom  Tenth  District  Court,  parish  of  DeSoto.  Levisse^  J. 
Elam  A  WempUf  for  plaintiff  and  appellee.  B.  J.  Bowman,  for 
defendants  and  appellants. 

Wtlt,  J.  Plaintiff  moves  to  dismiss  this  appeal  because  all  the 
joint  obligors  against  whom  the  judgment  was  rendered  have  not  been 
made  parties  to  the  appeal. 

The  appeal  was  taken  on- motion  by  one  of  the  defendants,  S.  £. 
Guy,  and  the  bond  was  given  by  him  only  in  favor  of  the  plaintiff. 
The  defendants  were  sued  jointly  on  a  contract  of  lease,  and  judgment 
was  rendered  against  them  jointly. 

This  case  is  not  distinguishable  ftom  that  of  Drew  v.  Atkinson,  3  R. 
140,  and  Duggan  v,  De  Lizardi,  5  R.  224,  where  it  was  held  that  when 
an  appeal  is  taken  from  a  judgment  on  a  joint  contract  all  who  were 
required  to  be  made  parties  below  must  be  made  parties  to  the  appeal, 
otherwise  it  will  be  dismissed.  Without  the  appearance  of  all  the 
joint  obligors  this  court  cannot  pronounce  that  judgment  which  ought 
to  have  been  rendered  in  the  court  below,  if  we  should  be  of  opinion 
that  the  court  erred.    C.  C.  2060,  2061 . 

It  is  therefore  ordered  that  this  appeal  be  dismissed  at  appellants^ 
costs*  - 
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No.  165.«*GEonGALiKE  Hastings  v.  Rebecca  BRAKTLEr  et  als. 

A  paremplorj  «xo«ption  tbat  the  petition  di«c*«oeea  no  caose  of  action  ednits,  for  the  jntpoam 
«ff  iif  «sMption«  thst  til  the  alleiKAtione  in  the  petition  are  trne;  and  when  from  the  $li«g^ 
tlooe  Ih  ttae  pettttan,  If  trne,  the  ooort  wonld  be  enabled  to  prononnoe  ivdgmcBt  th««b, 
the  esoeption  will  t>e  oremiled. 

APPEAL  from  the  District  Court,  parish  of  DeSoto.  Weenu,  J. 
JB.  J,  lawman,  lor  plaintiif  and  appellant.  J.  B,  JSVant,  for  dotal- 
dantt  and  appellees. 

Howe,  J.  The  plaintiff,  alleging  herself  to  be  universal  legatee  «f 
Harris  Brantly,  deceased,  instituted  this  suit  against  the  executrix,  te 
heirs  at  law,  and  Charles  £.  Doll,  agent  of  Jules  Tardos,  of  New 
Orleans,  and  sequestered  certain  cotton,  which  lihe  claittied  the  execu- 
trix had  caused  to  be  sold  through  the  sheriff  of  DeSoto  on  the  iom- 
teenth  Mmrch,  1864.  She  alleged  yarious  causes  of  nullity  of  the  ssk, 
among  others  that  the  pretended  price  had  been  paid  in  Confederate 
money;  and  she  averred  that  the  cotton  had  never  been  deliireved,  hut 
was  still  <m  the  plantation  of  the  deceased,  and  that  DoU  as  agent  «f 
Tardos,  the  pretended  vendee  at  sheriff's  sale,  was  prcipaiiiig  to  take 
it  away. 

The  cotton  sequestered  was  by  consent  released  from  seizure,  tiie 
proceeds  to  be  deposited  to  await  the  determination  of  the  salt.  The 
heirs,  made  defendants,  answered,  adopting  the  allegations  of  the  phiia- 
Ulf,  and  urging  with  her  tlie  nullity  of  the  sale.  The  execatcix  made 
no  answer,  and  judgment  by  default  was  taken  against  ber.  The 
defendant  Doll,  without  answering,  made  a  motion  to  set  aside  the 
writ  of  sequestration  and  to  dismiss  the  suit  on  the  following  groimd: 
**  Because  the  causes  of  nullity  alleged  against  the  sheriff's  sale  of  the 
cotton  mentioned  in  plaintiff's  petition  are  insufficient  in  law  to  main- 
tain the  plaintiff's  action  against  him.''  Upon  this  the  court  gave 
judgment  that  the  writ  of  sequestration  be  set  aside  and  the  suit  db- 
missed  as  to  the  defendant  Doll )  and  from  that  judgment  the  plaintiff 
and  a  portion  of  the  heirs  have  appealed. 

The  motion  is  in  the  nature  of  a  peremptory  exception  to  tile  peti- 
tion on  the  ground  that  it  discloses  no  cause  of  action.  It  raises  no 
question  as  to  the  form  of  plaintiff's  action  or  the  propriety  of  ainit 
of  sequestration  in  a  suit  by  a  legatee  against  an  executrix.  It  ad- 
mits for  the  pui*pose8  of  the  motion  the  truth  of  the  allegationa  of  the 
plaintiff's  petition. 

With  this  view  of  the  pleadings  we  are  constrained  to  think  that  the 
judgment  of  the  court  a  qua  was  erroneous.  The  alle^tions  of  (be 
petition  being  taken  as  true,  we  find  the  sheriff  of  DeSoto  in  1864  sell- 
ing,  or  attempting  to  sell,  the  cotton  to  Jules  Tardos,  of  New  Orleaoi; 
that  the  consideration  of  this  sale  was  Confederate  money,  that  the 
cotton  was  never  delivered  to  the  pretended  vendee,  but  was  stili  on 
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the  plantation  of  the  deceased  ;  and  that  DoU  as  agent  of  Tardos,  was 
at  tiio  moinont  of  the  instittttiou  of  the  strit  attempting  to  obtain  pos- 
session of  and  Tcmoro  liie  property.  Under  such  circnmstancos  we 
mnst  tliiuk  that  the  sale  was  a  complete  nnHity,  conferring  no  rights 
on  Tardes,  and  that  therefore  there  was  a  riglit  of  action  against  Doll. 

r 

For  these  reasons  it  is  ordered  that  the  judgment  appealed  from  be 
afVt)ided  and  remersed,  tiiat^he  motion  made  by  the  defendant  Doll  to 
set  aside  the  wi4t  of  sequestr4ition  and  to  dismiss  the  snit  be  overmled, 
imd  that  the  cause  be  roinattded  to  be  further  proceeded  with  accord- 
ing to  law. 


No.  16a^A.  M.  JIi,DS9r  v.  £#.  FmLLirs  and  R.  D.  Foster. 

In  a  salo  of  land,  slavefl  and  movable  prQperty,  after  the  date  of  the  emancipation  proclamation, 
wberv  the  eTidence  ahowa  fhat  a  ptorttmi  of  tha  ^riee  haa  been  paid,  equal  to  the  Talne  of 
the  land  and  moTablea,  tbe  law  wUI  Impnto  ^9  paarmant  to  tha  land  and  movablAB,  and  tte 
balanco  of  the  price,  being  without  oonaidoration,  cannot  be  enforced.  Wainwxlght  v, 
Bridgea,  19  A.  SU;  Poacy  v.  Drigga  20  An.  190. 

APPEAL    from  the  District  Court,  p^sh  of  DeSoto.      Weem»f  J. 
Elam  d:  WeniplCj  for  plaintiff  and  appellant,     li,  J.  Bowman, 
for  defendants  and  appellees. 

IIowELL,  J.  On  the  thirteenth  day  of  July,  1863,  the  plaintiff, 
A.  M.  IJadcu,  sold  to  the  defendant,  R.  D.  Foster,  a  tract  of  land  situa-. 
fed  in  the  parish  of  DeSoto,  and  containing  four  hundred  acres  more 
or  loss,  with  all  the  improvements,  the  stock  of  cattle,  hogs  and  farm- 
ing utensilH  thereon,  arid  fifteen  slaves,  for  the  sum  of  t20,000,  of 
which,  $2,500  were  paid  in  cash,  and  for  the  balance  the  purchaser 
executed  his  tliree  promissory  notes  for  $5,833  33^  each,  due  respect- 
ively on  ilke  thirteenth  of  July,  1864, 1865  and  1806,  and  secured  by 
nioi-tgtige  on  the  property  sold.  Tliis  suit  was  brought  on  the  last  of 
thes^  notes,  ri  i  forreff  ^im,  againit  the  land  in  the  possession  of  Phillips 
bnt  was  sub^qtiently  changed  into  the  action  via  ordaria  against 
Foster. 

The  defense  is  that  the  purchaser  has  been  evicted  of  the  negroes 
for  a  cause  existing  at  the  date  of  the  sale,  to  wit :  the  proclamation  of 
cm.ancipation  of  January  1, 18C3,  and  that  the  amount  paid  exceeds  the 
value  of  the  land  and  movables,  and  therefore  he  owes  nothing. 

Tlio  District  Judge  disroiAsed  the  suit  for  the  reason  that  the  evidence 
disclosed  a  contract  bufled  on  Coufedeiate  money,  and  the  x>laintiif  has 
appealed. 

As  the  proof  of  the  character  of  the  money  in  which  the  payments 
were  made  could  not  relieve  either  party,  because  the  contract  could 
neither  be  rescinded  nor  enfore^id  on  that  account,  it  is  immaterial  to 
pass  on  the  bill  of  exceptiotts  lokMi  to  the  admission  of  evidence  fer 
that  pnrpoae. 
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The  real  issue  presented  is,  caa  the  defendant  be  made  to  pay  ft 
balance  due  on  a  contract  for  the  sale  of  land,  movables  and  slaTes  in 
block,  when  the  evidence  shows  that  the  amount  paid  exceeds  the 
value  of  the  land  and  movables,  as  in  this  case,  and  that  the  sale  vu 
made  after  the  date  of  the  proclamation  of  emancipation. 

In  the  case  of  Posey  t;.  Driggs,  20  A.  199,  it  was  held  that  a  sale  of 
a  person  as  a  slave  after  that  event,  conveyed  no  title  to  nor  propeity 
in  such  x>er8on,  and  the  payment  of  the  alleged  price  oould  not  be 
enforced.  Applying  the  same  doctrine  to  this  case,  the  defendant 
acquired  no  title  to  the'X)er8ons  named  in  the  act  of  sale  as  slaves,  and 
the  law  will  not  presume  that  the  payments  made  by  him  were  for 
their  price,  but  must  be  held  to  have  been  made  on  that  whieh  im 
and  is  property.  And,  besides,  to  make  him  pay  the  balance  dumed, 
would  virtually  be  enforcing  a  contract  for  the  sale  of  persons  \fj 
making  him  pay  more  than  the  full  value  of  the  land  and  movables 
bought  by  him.  This  is  prohibited  by  the  constitution  and  in  conflict 
with  the  Wainwright  and  other  similar  cases. 

For  the  reasons  herein  ^ven  it  is  ordered  that  the  judgment  of  the 
court  a  qua  be  affirmed  with  costs. 


No.  128. — B.  W.  Marston  &  Co.  v.  Jaues  M.  Dewberry.  E.S. 

Turner,  Garnishee  and  Appellant. 

Partnenhlp  property  cannot  be  epeoUUy  seised  or  sttaohed  for  the  IndiTidnsl  deM  of  OB0tf 
the  partners.    In  snch  a  case  the  interest  of  a  partner  may  be  seised. 

APPEAL  from  the  District  Court,  parish  of  Natchitoches.  OrAonu 
J.  8.  M.  ffyams,  for  plaintiflQ»  and  appellees.  Pierton  dt  Letifj  ftr 
garnishee,  appellant. 

Howe,  J.  The  plaintiffs  and  appellees  have  moved  to  dismiaa  tUs 
appeal,  on  the  ground  that  the  appeal  bond  is  made  in  favor  of  the 
plaintiffs,  and  the  defendant,  Dewberry,  appellees,  and  not  in  faTorof 
the  clerk  of  the  court.  It  appears  by  the  record,  however,  that  thesp- 
peal  was  taken  January  2,  1869,  and  the  bond  filed  Janoary  16, 1869. 
It  comes,  then,  within  the  saving  clause  of  the  act  of  January  30, 1969. 
which  provides  ''  that  all  appeals  taken  subsequently  to  the  twentj- 
ninth  of  September,  1868,  and  prior  to  the  passage  of  this  act,  m  oon- 
formity  to  the  provisions  of  any  law  in  force  prior  to  that  date,  sltallbe 
as  valid  as  if  taken  conformably  to  the  act  (of  September  29, 1868),  of 
which  this  is  an  amendment." 

The  motion  to  dismiss  is  therefore  overruled* 

The  plaintiffs  sued  the  defendant,  Dewberry,  upon  a  bill  of  ^oods 
and  provisions  amounting  to  $1122  38,  of  which  the  som  of  $40d  85 
was  alleged  to  be  due  for  supplies  furnished  to  the  defendant  Ibr  Ika 
making  of  a  crop  in  partnership  with  K  S.  Tomer,  the  gmislMe. 
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lJjH>n  the  allegations  that  they  had  a  privilege  ou  the  crop,  and  that 
Dewberry  was  a  non-resident,  they  obtained  writs  of  provisional 
seizure  and  attachment,  which  were  levied  upon  certain  cotton,  corn 
and  fodder,  the  property  being  specifically  seized  as  the  property  of 
Dewberry  in  the  hands  of  Turner. 

The  property  was  bonded  by  Turner,  who  moved  to  set  aside  the 
writs  of  provisional  seizure  aud  attachment,  on  tlie  ground  that  the 
former  remedy  was  improper,  a  sequestration  being  the  writ  provided 
by  law,  and  that  the  bond  given  for  tlic  attachment  was  insufficient* 
The  judge  a  quo  denied  the  motion,  on  the  ground  that  *^  the  garnishee 
could  not  be  affected  by  tliesc  proceeding.^,  liis  answers  to  inter- 
rogatories being  taken  as  conclusive  evidence  in  his  favor  unless  con- 
tradicted^* and  to  this  ruling  the  ga^-nishee,  Turaer,  i^eserved  a  bill  of 
exceptions. 

The  defendant.  Dewberry,  came  in  and  confessed  judgment  in  favor 
of  plaintiffs  for  the  amount  claimed. 

In  answer  to  the  interrogatories  propounded  to  him  the  garnishee. 
Turner,  gave  what  we  consider  sufficiently  distinct  replies,  from  which, 
together  with  the  other  evidence  in  the  case,  it  appears  that  Turner 
and  Dewberry  undertook  to  make  a  ci*op  in  1867,  Turner  furnishing  the 
land,  tools,  stock  and  supplies,  and  Dewberry  the  management  and 
labor. 

A  number  of  acres  were  planted  in  cotton  and  corn,  wJieu,  m  June^ 
1867,  Dewberry,  in  entire  violation  of  his  agreement,  abandoned  the 
place,  leaving  the  crop  "in  grass,"  and  went  off  to  Texas,  taking  his 
laborers  with  him.  For  the  protection  of  his  own  interests  Turner  was 
obliged  to  hire  otlier  laborers  and  complete  the  crop,  at  an  expense  ex- 
ceeding the  proceeds  of  the  entii*e  crop.  At  tlio  moment  of  attach- 
ment, in  October,  1S67,  DewbciTy  had  no  interest  of  any  value  in  tlie 
crop.  He  had  abandoned  it  in  June,  taking  with  him  out  of  the  vent- 
ure all  he  had  put  in,  his  personal  services  and  the  laborers  he  had  em- 
ployed, and  declaring  he  did  not  care  what  became  of  the  crop.  Turner 
proceeded  on  his  own  account  to  save  the  crop,  and  expended  in  so 
doing  an  amount  greater  than  its  proceeds. 

Tliere  is  no  evidence  that  the  plaintiffs  ever  furnished  any  supplies 
to  the  making  of  this  crop,  and  their  only  claim,  we  apprehend,  is  as 
attaching  creditors.  As  such  their  rights  in  tlie  property  can  be  no 
greater  than  those  of  Dewberry,  and  his,  if  they  exist  at  all,  have  no 
appreciable  value.  The  claim  against  Dewberry,  so  far  as  established  by 
the  record,  is  an  individual  debt,  and  partnership  property  can  not,  as 
a  general  rule,  be  specifically  seized  for  the  individual  debt  of  one  of 
the  partners.  The  interest  of  a  partner  may  be  seized,  but  such  seizure 
was  not  made  in  this  case. 

The  judge  a  quo  gave  judgment  against  Dewberry  for  the  amount 
claimed,  and  there  was  in  this  no  error.  He  also  gave  judgment  against 
the  garoiflhee,  Tomer,  for  five  hundred  dollars,  with  interest  from  ju- 
dicial demand,  an4 ''  'wWk  H  recognition  of  the  privilege  on  the  crops 
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in  tiie  hands  of  the  garnishee,  and  tliat  their  lien  and  privilege  on 
the  property  provisionally  seized  and  attached  be  recognized  and 
enforced  to  satisfy  the  jadgment,  and  for  costs  to  be  taxed."  For  this 
portion  of  the  judgment  we  find  no  sufficient  foundation  in  the  facts  of 
the  case.  The  view  we  have  taken  renders  it  unnecessary  to  pass  upon 
the  biU  of  exceptions. 

For  the  reasons  given,  it  is  ordered  and  decreed  that  the  jadgnieiit, 
so  far  as  it  is  a  personal  judgment  against  the  defendant.  Dewberry, 
and  so  far  as  it  fixes  a  fee  for  the  attorney  ad  kac,  be  afTinncd ;  that  in 
all  other  respects  the  said  judgment  be  annulled,  avoided  and  re- 
versed ;  that  the  claim  against  the  garnishee,  E.  S.  Turner,  be  dis- 
missed with  costs,  and  that  the  plaintiffii  pay  the  costs  of  the  appeal. 


No.  133. — Succession  of  Ctrus  W.  Stauffeb.    Opposition  of  Kate  M. 

Jones  et  al.  to  Account,  etc. 

Th^  diim  of  the  widow  tnd  heln  of  on«  thouMnd  dolUrt.  ftUowad  by  Ui«  itatnta  of  isss.  ooi 
of  ibe  sacceMlon  of  Uio  hiubMid  aad  ftthoTp  caa  noi  be  taken  ttom  the  ftiiids  of  a  putaea- 
•hip  of  wbich  the  deceased  htuba&d  was  a  member,  irtiile  the  pactoership  delita  are  in»> 
paid,  and  before  a  dlvialon  of  the  aii»eta  are  made  between  the  paHaera. 

APPEAL  from  the  Parish  Court  of  Natchitoches.    Hiestand^  Parish 
Judge.    Juick  i&  Piersouj  for  appellant.    Pkraon  c£  Leoy^  for  oppo- 
nents, appellees. 

LcDELiKG,  C.  J.  Cyrus  W.  Stnuffer  was  a  member  of  the  commercial 
firm  of  Stauffer  &  Co.  at  the  time  of  his  death.  His  widow  administered 
his  estate,  and  took  possession  of  the  property  and  assets  of  the  com- 
mercial partnership.  The  account  and  schedule  of  debts  filed  by  the  ad- 
ministratrix shows  that  the  succession  of  Stauffer  is  insolvent,  and  that 
the  property  and  assets  belonging  to  the  partnership  of  Stauffer  A&  Co. 
will  be  insufficient  to  pay  the  debts  of  the  firm.  In  the  account  filed 
the  claim  of  the  widow  and  heir  of  Cyrus  W.  Stauffer,  under  the  act  if 
seventeenth  March,  1852,  for  one  thousand  dollars,  is  allowed  as  a  piiri- 
lege  daim  to  be  paid  out  of  the  funds  belonging  to  the  partnership  of 
Stauffer  &  Co.,  after  exhausting  the  funds  belonging  to  the  succession 
of  Cyrus  W.  Stauffer. 

This  item  is  opposed  by  the  creditors  of  the  partnership,  and  the  op- 
position was  sustained. 

The  act  of  seventeenth  March,  1832,  says :  "  The  widow  or  legal 
representative  of  the  children  shall  be  entitled  to  demand  and  receive 
from  ilie  succession  of  their  deceased  father  or  husband  a  sum  whichf 
•  added  to  the  amount  of  property  owned  by  either  of  them  in  their  own 
right,  will  make  up  the  sum  of  one  thousand  dollars,  and  which  amount 
shall  be  paid  in  preference  to  all  other  ^ctbts  except  those  for  the  vend- 
or's privilege,  and  expenses  incucied  in  selling  the  property.'*  It  is 
'<  from  the  succession  of  their  deceased  father  or  husband  "  that  the 
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thousand  dollars  must  be  taken.  The  inquiry  then  is,  what  constitutes 
the  property  of  the  succession  of  Stanffef  f  Does  the  property  of  a 
partnership,  of  whicH  the  deceased  was  a  member,  constitute  a  part  of 
his  succession,  when  the  debts  of  the  pai-tnership  exceed  the  vahie  of 
tlie  property  and  assets  of  the  partnership  ?  It  is  clear  that  it  does  not. 
**  No  one  partner  has  any  right  or  share  in  the  partnership  property, 
except  what  remains  thereof  after  the  full  discharge  and  payment  of 
all  debts  and  liabilities  of  the  partnership.*'  Story  on  Pattnership, 
section  ninety-seven. 

When  one  of  the  partners  dies,  the  debts  of  the  partnership  must  be 
paid  before  there  can  bo  a  division  among  the  heirs.  11  M.  427;  13  La. 
281.  In  the  case  of  the  United  States  i;.  Baulos*  executor,  the  rule 
which  should  govern  in  like  cases  is  well  stated.  The  attorney  of  the 
United  States  claimed  a  privilege  and  preference  in  their  favor  over 
other  creditors  of  Baulos,  as  created  by  an  act  of  Congress  relative  to 
debts  due  to  the  United  States  in  cases  of  insolvency.  The  court  held 
**  that  they  are  entitled  to  such  preference  and  privilege  in  ordinary 
cases  cannot  be  doubted ;  but  the  present  is  not  one  of  tliat  nature.'' 
14  appears  tliat  ^*  Banlos  became  the  debtor  of  the  United  States  for 
the  debt  now  claimed  some  years  since;  that  he  failed  or  was  insolvent, 
and  that  he  afterward  entered  into  a  partnership  witli  one  Cavaroc,  by 
which  they  acquired  some  property ;  but  the  portion  falling  to  the 
share  of  the  deceased  does  not  amount  to  more  than  will  be  sufficient 
t-o  pay  his  part  of  the  partnership  debts.  The  Court  of  Probate  ac- 
corded a  preference  to  the  creditors  of  the  partnership  over  the  claim 
of  the  United  States."  **  The  judgment  of  the  court  below  is  clearly 
correct.  The  property  acquired  by  the  partnership  of  Baulos  &  Cava- 
roc does  not  belong  to  either  of  the  partners  s^araiely^  but  remains  a 
common  stock  and  pledge  for  the  payment  of  the  debts  of  the  firm,  in 
preference  to  any  claim  against  the  parties  individually."  5  N.  S.  568  ; 
18  La.  505,  Claiborne  &  Mather  v,  their  creditors. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  Parish 
Court  be  af&rmed,  and  that  the  appellant  pay  tlie  costs  of  this  appeal 

Mr.  Justice  Wyly  dissenting. 


No.  114. — E.  J.  CocKFiELD,  Tutor,  v.  H.  W.  Farley  et  aL  and  S.  L. 

Levy. 

A  pajrment  on  •  promiiaory  bote,  before  prescription  has  accrued,  hf  a  third  party,  who  has 
asramed  the  note  In  ft  notarial  sot,  wlU  tatnervpt  presoriptiun,  which  only  begins  to  nm 
sixain  from  the  date  of  smoh  payment 

APPEAL  from  Ninth  District  Court,  parish  of  Natchitoches.    Lewis,  J. 
J.  M.  jB.  Tucker,  for  plaintiff  and  appellant.    Pierwn  dk  Levy,  for 
defendants  and  appellees. 
66 
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Ei  J.  Cockfleld,  Tutor,  t.  H.  W.  Farlej  ei  aL  and  8.  L.  Lery. 


Wyly,  J.  This  is  a  contest  between  mortage  creditors  for  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property  in  the  hautls  of  the  alieriff. 
At  the  succession  ;sale  of  William  Cockfleld,  Mrs.  Martha  T.  Mytis 
purchased  a  tract  of  land  in  the  parish  of  Natchitoches^  and  Ib  evi- 
dence of  part  of  the  purchase  price  she  executed  the  note  held  bj 
plaintiff,  payable  first  May,  1861,  for  $6333  33t,  with  eight  per  cent, 
per  annum  interest  from  maturity,  securing  the  same  by  special  mott* 
gage  on  the  plantation  bought. 

On  twelfth  May,  1859,  she  sold  the  plantation  to  John  L.  Liewis,  who 
assumed  the  payment  of  said  outstanding  note,  gave  his  draft  for  a 
sum,  and  executed  the  notes  held  by  the  defendants,  securin^^  the  same 
by  special  mortgage  on  the  plantation  purchased.  On  tw^enty-fim 
November,  1865,  John  L.  Lewis  sold  the  laud  to  David  Pipes,  who  it 
turn  assumed  the  payment  of  the  note  made  by  the  original  purchaser, 
Mrs.  Martha  T.  Myers,  and  also  the  payment  of  the  notes  made  by  hw 
vendor,  Lewis,  now  held  by  the  defendants,  and  gave  another  note  fsr 
an  additional  sum,  also  executing  a  mortgage  to  secure  the  porchiae 
price. 

These  acts  of  sale  were  duly  rccoi-ded,  the  mortgages  wei-e  in8erib€«J 
in  the  mortgage  office,  and  the  mortgage  given  by  Mrs.  Myers  to 
secure  the  note  held  by  the  plaintiff  was  duly  reinscribed  before  the 
expiration  of  the  ten  years.  On  twelfth  March,  1866,  David  Pipe* 
paid  on  the  note  of  Mrs.  Myers,  which  he  had  assumed  a  large  snm. 

Subsequently  the  dcfenihiuts  foreclosed  their  mortgage  on  the  prop- 
erty owned  by  Pipes,  being  the  same  given  by  John  L.  Lewis  to  Mre. 
Myers.  The  plaintiff  o[>[K)i<ed  the  apx)licatiou  of  the  fund  to  the  moil- 
gage  of  the  defendants,  claiming  that  he  has  a  prior  mortgage  for  the 
balance  due  on  the  note  by  Mrs.  Myers,  given  in  evidence  of  part  oi 
the  price  of  the  purchane  of  the  land  from  the  succession  of  William 
Cockfleld,  and  an  order  was  gninted  by  the  judge  requiring  the  sheiifi 
to  hold  the  proceeds  of  the  sale  in  his  hands  subject  to  the  furtfaei 
order  of  the  court.  On  the  trial  the  judge  ordered  the  claim  of  the 
plaintiff  to  be  paid  out  of  the  proceeds  in  the  sheriff's  hands,  concur- 
rently with  the  defendants.    Plaintiff  has  appealed. 

The  defendants  contend  that  the  claim  of  plaintiff  is  at  the  same 
time  three  debts,  to  wit :  The  debt  of  Mrs.  Myers,  who  made  the  note, 
the  debt  of  Lewis,  who  assumed  it,  and  the  debt  of  Pipes,  who  also 
assumed  it;  and  that  it  is  secured  by  three  acts  of  mort-gage,  to  wit: 
that  given  by  Mrs.  Myers  to  the  succession  of  William  Cockfiold,  that 
of  Lewis,  who  assumed  the  debt  and  mortgaged  the  property  to  secmt 
it  as  part  of  the  price,  together  with  the  notes  held  by  the  defendants, 
and  the  mortgage  given  by  Pipes  to  secure  the  purchase  price,  to  wit: 
the  notes  held  by  both  the  plaintiff  and  the  defendants,  which  he 
assumed. 
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£.  J.  Cockflold,  T-.  to  .  T.  H.  W.  Farley  ei  al.  and  &  L.  Levy. 


The  defeDdants  iusist  that  the  plea  of  prescription  of  five  years, 
which  they  pleaded,  should  prevail,  so  far  as  to  extin^iish  the  debt  of 
Mrs.  Myers,  and  with  the  extinction  of  the  debt  the  mortgage  given  by 
Mrs.  Myers  also  became  extinguished.  They  contend  that  the  payment 
by  Pipes  did  not  interrupt  prescription  as  to  Mrs.  Myers,  although  it 
did  so  as  far  as  tlie  assumpsit  of  the  debt  by  Lewis  and  Pipes.  That 
so  far  as  Mrs.  Myers  is  concerned  the  debt  to  the  plaintiffs  is  prescribed, 
and  the  mortgage  supporting  it  is  consequently  dead.  They  admit, 
however,  that  the  debt  as  to  Lewis  and  Pipes,  resulting  from' their 
assumpsit,  has  vitality,  and  the  mortgages  granted  by  them  alone 
secures  it.  And  being  secured  in  the  same  mortgage  with  the  not<es  of 
the  defendants  the  claim  of  the  plaintiff  can  only  be  paid  concurrently. 

We  do  not  concur  in  the  view  taken  by  the  defendants.  A  large  pay- 
ment was  made  on  the  note  before  prescription  accrued  by  Pipes,  who 
in  a  notarial  act  assumed  to  pay  the  note  for  tlie  maker  Mrs.  Myers. 
We  regard  the  payment  made  by  the  purchaser,  who  retained  in  his 
hands  the  amount  due  to  the  original  vendor  and  who  had  assumed  to 
pay  it,  as  an  interruption  of  prescription  as  to  both  himself  and  the 
original  debtor,  being  made  in  discharge  of  the  obligation  of  the  latter 
>vitli  her  implied  assent.  12  R.  399,  and  the  authorities  there  cited. 
We  think  the  note  of  Mrs.  Myers,  held  by  the  plaintiff,  is  not  pre- 
scribed, and  the  mortgage  securing  it  having  been  duly  inscribed  and 
reinscribed,  gives  the  plaintiff  a  preference  on  the  funds  to  be  dis- 
tributed for  the  balance  due  on  his  claim. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  so  far 
amended  as  to  allow  the  claim  of  plaintiff  £.  J.  Cockfield,  tutor,  to  be 
paid  by  preference  out  of  the  funds  to  bo  distributed,  and  in  other 
respects  that  tlie  judgment  be  affirmed,  the  defendants  paying  costs  oi 
both  courts. 


No.  149. — Succession  of  Williaic  Leonard.    Opposition  of  Dennis 

Sullivan. 

The  denial,  under  oeih.  of  ft  signAtiire  to  a  promiasorj  note,  can  onlj  be  OTeroome  bj  one  of 
the  three  klnda  of  proof  required  by  article  836  of  the  Code  of  Praotioe. 

APPEAL  ft-om  the  Ninth  District  Court,  parish  of  Rapides.    ZewU, 
J.    T.  C.  Manning,  for  administrator  and  appellee,  Ryan  db  WkOe, 
for  opponent  and  appellant. 

Wtlt,  J.  Dennis  Sullivan  appeals  from  a  judgment  rejecting  his 
demand,  dismissing  his  opposition,  and  homologating  the  account  oi 
the  administrator  of  William  Leonard's  succession. 

He  claims  that  he  is  a  creditor  for  $3035  25,  evidenced  by  five 
promissory  notes  of  the  deceased,  and  by  an  ojien  account  against 
him ;  that  the  administrator  refuced  to  allow  his  claims  and  place  tbenn 
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on  his  tableaux,  and   he  prays  that  the  account  be  amended  by 
placing  thereon  said  claims  to  be  paid  according  to  law. 

The  main  defense  is  a  denial  that  the  notes  were  signed  by  the  in- 
testate William  Leonard. 

This  is  a  question  of  law  and  fact.  Has  the  opponent  produced  the 
kind  of  evidence  required  by  law  to  overcome  a  denial  of  the  sig- 
i&atnre  t 

When  the  demand  is  founded  on  an  obligation  or  act  under  priyata 
signature  the  '*  defendant  shall  be  bound  in  his  answer  to  acknowledge 
expressly  or  to  deny  his  signature."    C.  P.  324. 

In  the  three  hundred  and  twenty-fifth  article  of  the  same  code  it  is 
declared  that :  ^'  If  the  defendant  deny  his  signature  in  his  answer,  or 
contiend  that  the  same  has  been  counterfeited,  the  plaintiff  must  proK 
the  genutneness  of  such  signature,  either  by  witnesses  who  have  seen  the 
defendant  sign  the  act,  or  who  declare  that  they  know  it  to  be  his  dg- 
nature,  because  they  have  frequently  seen  him  write  and  sign  hu 
name.  But  the  proof  by  witnesses  shall  not  exclude  the  proof  by 
experts,  or  by  a  comparison  of  the  writing  as  established  by  the  Civil 
Code.'» 

There  are,  then,  three  kinds  of  proof  by  which  a  denial  of  signaton 
may  be  overcome. 

First — The  proof  of  witnesses  who  have  seen  the  act  signed. 

Second — The  proof  of  witnesses  who  know  the  signature,  haTiof 
frequently  seen  the  defendant  write  and  sign  his  name. 

TtUrd — ^The  proof  by  experts  or  comparison  of  the  writing.    9  L.  409, 
562;  1  A.  325;  4  A.  52;  21  A.  148. 

The  opponent  has  not  attempted  to  introduce  the  proof  of  witnesBei 
who  knew  the  signature,  nor  the  proof  of  experts,  etc. 

He  has  however  introduced  the  proof  of  a  witness  who  saw  the 
deceased  sign  the  note  for  $250,  which  is  a  compliance  with  the  lav. 

He  also  has  introduced  the  proof  of  another  witness.  Hays,  who 
says,  '*he  is  a  subscribidg  witness  to  the  note  marked  *C'  (for  $575), 
thinks  Leonard  signed  the  note,  but  can^t  say  so  positively." 

This  does  not  estal^ish  with  legal  certainty  that  the  deceased  signed 
tliis  note ;  it  is  not  'sufficient  to  counterbalance  the  express  denitl  of 
signature.    21  A.  148. 

There  is  no  other  attempt  made  to  establish  the  signature  of  the 
deceased  to  the  notes  by  the  kind  of  evidence  required  by  law. 

There  Is  an  attempt,  however,  to  prove  the  signature  of  the  sub- 
scribing witnesses  to  the  notes. 

This  is  not  the  kind  of  evidence  provided  by  law  to  counterbalance 
the  express  denial  of  signature.    9  L.  562. 

There  was  no  attempt  to  prove  the  open  account. 

The  opponent  has  only  proved  the  signature  to  the  note  for  $250, 
which  should  have  been  allowed  and  placed  on  the  tableaux. 
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It  is  therefore  ordered  tliat  the  judgment  appealed  from  be  amended 
as  follows  'j  that  the  opponent  liave  judgment  against  strid  succession 
for  two  hundred  and  llfty  dotlarg,  with  eight  per  cent,  interest  thereon 
from  twentieth  of  March,  IS&S,  to  bo  paid  in  due  course  of  adminis- 
tration, that  his  name  be  placed  on  the  tableaux  as  a  creditor  for  said 
amount,  and  as  ho  amended  that  the  judgment  homologating  the 
account  be  affirmed. 

It  is  further  ordered  that  the  Bucceasion  of  William  Leonard  pay 
costs  of  both  courts. 


No.  136.— St.  Louis  Unitbrsity -r.  Thkofhm,e  Prudhommr  and  Wipe. 

After  a  Roparaiion  of  property  the  wife  is  not  baund  for  the  debts  of  the  hueband  which  were 
eout  acted  before  the  ■eiNR«tlo&,  milen  ft  U  shown  that  tho  debt  ennrod  to  her  Bepurate 
benefit  or  thai  of  her  separate  property. 

A  debt  lor  Uie  support  and  edncation  of  the  conmon  offspring,  contracted  by  the  husband 
while  he  has  the  control  and  administraUoii  of  the  dotal  property  of  the  wife,  cannot  be 
enforoed  against  th«  fiitb  afler  she  has  naamad  the  administMtiOB  of  her  separate  estate 
by  authority  of  a  Judgment  of  separation  of  property. 

APPEAL  fi'om  the  Nintii  Judicial  District  Court,  parish  of  Natchi- 
toches.    Orsbomy  J.    Jack  oD  Pier^on^  for  plaintiff  and  appellee, 
a.  M.  HyatM,  for  defendants  and  appeUants. 

Taliaferro,  J.  The  plaintiff  by  its  proper  representative  insti- 
tnted  this  suit  against  the  defendants  to  recover  the  sum  of  $961  98, 
the  amount  of  an  account  wbieh  it  is  alleged  the  defendants  owe  the 
plaintiff  for  board,  tuition,  and  ineideBtal  expenses  of  the  defendants^ 
sou  while  a  student  of  the  inetitation  during  the  3^ear  1867,  and  part 
of  the  year  1863. 

The  husband  in  this  case  is  a  nominal  party,  t\ie  action  being  earned 
on  mainly  against  the  wife  who  is  separate  in  property-  from  her  huH- 
band,  the  coaimnntty  tluit  exiated  between  them  having  been  dissolved 
by  the  judpnent  of  a  competent  court,  which  also  decreed  the  husband 
to  pay  the  wife  the  sum  of  $1903  6S  for  her  dotal  and  paraphernal 
claims,  with  privilepfc  and  mort|?age  up<m  his  property,  and  authorized 
her  to  n^lminiHter  her  separate  property.  This  judf^ment  was  rendered 
on  the  seventeenth  of  April,  1863.  This  suit  was  instituted  on  the 
twenty -tliiixl  of  July  of  the  same  year.  The  wife  tiled  an  exception, 
which  was  adopted  as  part  of  her  answer,  in  which  she  sets  up  a  gene- 
ral denial  and  especially  avers  that  the  debt  sued  on  was  contracted 
during  the  existi  no .»  of  the  community  between  herself  and  husband, 
and  that  now,  after  the  dissolution  of  the  communit}^  and  in  the  en- 
joyment and  administration  of  her  separat-e  property,  she  is  not  respon- 
sible for  the  payment  of  the  community  debts.  Judgment  was  rendered 
in  favor  of  tlie  plaintiff  for  the  amount  claimed,  and  the  defendant 
appealed. 
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St.  Loula  UnlTeraitj  t.  Theophlle  Prudhomm*  and  Wife. 


Under  the  state  of  facts  presented  we  bave  to  inquire  wliether  tk 
wife  is  liable  individually  and  out  of  her  own  means  for  the  parmeat 
of  the  debt  sued  upon.  The  claim  is  for  board  and  instruction  of  kr 
son  in  the  St.  Louis  University,  including  also  physician's  bills  and  the 
usual  incidental  expenses.  The  correctness  of  this  claim  is  not  dii- 
puted.  It  is  a  community  debt,  and  under  the  general  principle  should 
be  acquitted  out  of  the  community  funds.    Civil  Code  article  2372. 

The  article  243  of  the  Code  provides  that  "fathers  and  mothers,  by 
the  very  act  of  marriage,  contract  together  the  obligation  of  supporting, 
maintaining  and  educating  their  children.*'  And  it  is  provided  br 
article  2409  that  ^*  the  wife  who  has  obtained  the  separation  of  propertr 
must  contribute  in  proportion  to  her  fortune  and  that  of  her  hasbanii 
both  to  the  household  expenses  and  to  those  of  tlie  education  of  tbdr 
children.  She  is  bound  to  support  those  expenses  alone  if  there  remaia^ 
nothing  to  her  husband.'* 

There  could,  we  think,  be  no  doubt  that  the  wlflTrvould  be  liable  for 
a  debt,  of  the  character  of  the  one  sued  upon,  contracted  after  the  i^ 
solution  of  the  community,  and  a  decree  authorizing  the  Tvife  to  admin- 
ister her  own  property,  if  the  husband  were  insolvent.  Does  the  het 
of  the  debt  having  been  contracted  during  the  existence  of  the  ooo- 
munity  exonerate  her  f  The  father  and  the  mother,  as  we  have  sees 
by  reference  to  the  article  243  of  the  Code,  by  the  very  act  of  manr- 
ing  contract  together  the  obligation  of  supporting,  maintaining  and 
educating  their  children.  The  very  act  of  marriage  also  superindoai 
between  the  parties  the  community  of  acquets  and  gains,  onless  it 
should  be  otherwise  stipulated  by  a  matrimonial  contract.  This  obli- 
gation upon  both  the  spouses  to  defray  the  expenses  of  maintainipg. 
supporting  and  educating  their  common  offspring  necessarily  snha^ 
during  the  continuance  of  the  community,  although  the  husband,  beinf 
the  head  and  master  of  that  community,  is  prominently  liable  for  ill 
its  debts.  This  mutuality  of  obligation  continues  after  a  separation  of 
property,  for  article  2409  of  the  Code  provides  that  ''  the  wife  whobtf 
obtained  a  separation  of  property  must  contribute  in  proportion  to  ha 
fortune  and  that  of  her  husband  both  to  the  household  expenses  asd 
those  of  the  education  of  their  children."  But  it  is  contended  in  tlui 
case  that  the  husband,  having  had  during  the  continuance  of  the  com- 
munity the  administration  of  the  wife's  dowry  and  of  her  paraphenial 
estate,  and  received  the  revenues  of  both,  which  should  have  be«i 
applied  to  the  discharge  of  the  expenses  of  the  marriage,  and  havii| 
failed  so  to  apply  those  funds  to  the  purposes  contemplated  by  law,  the 
ci'editor  holding  claims  of  this  character  must  look  to  the  husband 
alone  for  payment. 

In  regard  to  the  continuance  during  the  community  of  the  mutoal 
obligation  of  the  spouses  tp  provide  for  their  common  ofispriDg, » 
expressed  by  articles  243  and  2409  of  the  Code,  it  is  fair  to  conclodo 
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from  the  import  of  other  articles  that  during  the  community  the  wife's 
part  of  tlie  obligation  is  provided  for  in  the  case  of  a  dowry  by  article 
2it29,  which  declares  that  **the  income  or  proceeds  of  the  dowry  belong 
to  the  husband,  and  are  intended  to  helx>  him  to  support  the  charges  of 
the  matrimony,  such  as  the  maintenance  of  the  husband  and  wife,  that 
of  their  children  and  other  expenses  whicli  the  husband  deems  proper/' 
In  the  case  of  the  present  defendant  she  hud  dotal  property  which  was 
under  the  administration  of  her  husband  up  to  the  time  of  the  judg- 
ment of  separation  of  property,  and  its  revenues,  it  may  be  said,  were 
contributed  on  her  i)art  during  the  com ui unity  to  defray  the  charges 
specified  in  the  article  just  quoted.  After  a  judgment  of  separation  of 
jiroperty  and  a  dissolution  of  the  community  she  would  seem  to  be 
absolved  from  the  payment  of  the  debt  for  which  she  is  sued,  as  it  was 
one  contracted  alone  by  the  husband,  exigible  in  part  out  of  the  reve- 
nues of  her  dotal  estate,  of  which  she  had  no  control,  and  which  we 
find  no  positive  law  requiring  her  to  pay  after  a  renunciation  by  her 
of  the  community  and  a  decree  separating  her  in  property  from  her 
husband.  This  case  difiers  from  some  other  coiAmunity  debts  which 
during  the  community  and  even  subsequently  the  wife  may  be  made 
liable  for,  where  it  is  clearly  shown  that  they  inured  to  the  separate 
benefit  of  herself  or  of  her  separate  property.  Tlie  cases  of  Dicker- 
man  i\  Beagan,  2  An.  243,  and  5  An.  125;  8  An.  512,  cited  by  the 
plaintitfrt  counsel  do  not  in  our  view  cover  the  case  before  us. 

We  therefore  order,  adjudge  and  decree  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed.  It  is  further  ordered 
that  judgme^it  be  rendered  in  favor  of  the  defendant,  the  plaintiff  and 
appellee  paying  costs  in  both  courts. 


Hdwwx,  J.  I  concur  in  the  decree  in  this  case  on  the  ground  o»ty, 
that  the  defendant,  Mrs.  Prudhomme,  is  not  liable,  because  the  debt 
was  created  before  she  obtained  a  separation  of  property. 


No.  129. — A.  Armstrong  v,  T.  Lecomte. 

Article  128  of  the  State  constitation  of  18C8,  in  deolwing  that  "  cootracts  for  the  aale  of  person? 

are  nuU  and  void  and  shall  not  be  enforced  bj  the  courts  of  this  State/'  does  not  Imjialr 

the  obligations  of  a  contract    It  merely  prohibits  the  execntion  of  contracts  that  haye  beeo 

declared  vcrfd  by  the  soTerelgn  power. 
A  third  holder  of  negotiable  papei;  before  maturity  is  not  excepted  from  the  prohibition. 
The  prohibition  against  the  enactment  of  laws  impairing  the  obligations  of  contracts  has  no 

application  to  the  soyereign  power. 

APPEAL  from  the  District  Court,  parish  of  Natchitoches.     Orshorn, 
J.    FierBon  dc  Levy,  for  plaintiff  and  appellant.    S,  M,  JlyamSt 
St.,  for  defendant  and  appellee. 
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Howell,  J.  Thin  is  a  aiiit  by  »  tiliird  holder,  for  value,  befoie 
maturity,  against  the  maker  of  a  note,  given  as  a  part  of  tlie  price  of 
slaves  and  parapbcd  by  the  notary  before  whom  the  act  of  sale  was 
passed. 

The  plaintiff  has  appealed  from  a  judgment  sostaining  a  i>ercmptoi7 
exception  founded  on  tlio  one  hundred  and  twenty-eigbtli  article  of  the 
constitution  of  1863,  prohibiting  the  courts  of  this  State  from  CDfordng 
such  contracts.  His  counsel  present  two  questions  for  our  considen- 
tion : 

Fint — Docs  this  case  come  within  the  provisions  of  said  article,  aod^ 

Second — Is  not  the  said  article  in  conflict  .with  section  10,  articie 
1,  of  the  United  States  Constitution  ? 

I.  Article  128  of  the  State  Constitution  says:  ^'Contracta  for  the 
sale  of  persons  are  null  and  void,  and  shall  not  be  enforood  by  tbe 
courts  of  this  State.'* . 

Its  language  is  full,  plain  and  comprehensive,  including  all  contracts 
for  the  sale  of  i>ersons.  There  is  no  limitation,  no  modification,  bo 
reservation  in  favor  of  those  who  were  not  originally  parties  to  the 
contracts.  It  must  be  presumed  that  the  convention  was  'wellawaie 
of  the  xirinciple  of  commercial  law,  invoked  in  behalf  of  commexcbl 
paper,  and  that,  if  it  was  intended  or  contemplated  that  third  holders 
of  such  paper,  for  value,  and  without  notice,  given  as  the  price  oi 
slaves,  could  enforce  their  jiayment  against  the  purchaser,  the  resen-a- 
tlon  would  have  been  expi^ssly  made.  The  very  declaration  tbat 
'*  all  contracts  for  the  sale  of  persons  are  nuU  and  void,"  reveals  tbe 
$cox)e  of  the  said  article  and  leaves  no  room  for  construction,  and  tbe 
prohibition  allows  no  option  to  the  courts,  when  it  is  shown  that  flie 
contract  sought  to  be  enforced,  whether  by  the  vendor,  his  indorsee  or 
other  paii;y,  is  one  for  the  sale  of  persons.  The  obligation,  contracted 
by  the  maker,  was  to  pay  the  price  of  the  slaves  to  the  vendor  or  aov 
other  holder  of  the  note  which  represents  that  price,  and  it  is  not 
withiu  the  power  of  the  courts  to  enforce  it. 

II.  The  provision  of  the  Constitution  of  the  United  States,  witb 
which  it  is  contended  the  said  article  of  our  constitution  conflicts,  v 
that  no  State  shall  pass  '^any  law  imparing  the  obligation  of  con- 
tracts." 

This  would  apply  as  well  in  the  case  of  the  contracting  parties  as  ts 
third  holders  of  notes  given  in  accordance  with  the  temxs  of  the 
contract,  and  the  question  arises,  whether  or  not  the  organic  law  of 
the  State  impairs  the  obligation  of  contracts. 

In  our  opinion,  as  held  in  the  Wainwright  case,  whatever  obligatios 
ever  existed  in  contracts  for  the  sale  of  persons  was  destroyed  by  the 
nation,  composed  of  the  States  subject  to  the  inhibition  in  leview,  and 
that  the  State,  in  its  fundamental  law,  has  only  reeognized  and  sol 
produced  the  effect,  and  has  required  itsciMHrts  to  dOr  the:  same. 
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The  action  of  the  nation  in  the  prosecution  of  the  late  war,  and  the 
thirteenth  and  fourteenth  amendments  to  the  constitution,  in  demol- 
ishing and  prohibiting  slavery,  have,  as  held  in  the  Wainwright  case, 
stricken  all  slave  contracts  with  absolute  nullity,  and  upon  the 
principle  which  sustains  the  decision  in  that  cose,  absolved  the  pur- 
chaser from  all  obligation  to  pay.  "The  prohibition  against  the 
enactment  of  laws  imparing  the  obligations  of  contracts  lias  no  appli- 
cation to  the  sovereigu  power.'*  Any  and  every  claim  for  the  IO04  or 
emancipation  of  slaves  is  expressly  held  to  bo  illegal  and  void  at  to 
the  United  Kt^itos  and  any  IState  (section  lour,  fburteent^i  amend- 
ment), and  if  so,  no  State  can  properly  be  called  on,  by  virtue  of  the 
Constitution  of  the  United  States,  for  its  authority  through  its  eourts  to 
compel  its  citizens  to  pay  the  price  of  property  lost  to  them  by  eman- 
cipation, a  claim  for  which  loss  is  expressly  declared  to  bo  illegal  and 
void.  The  foct  that  the  note,  which  is  the  written  evidence  of  the 
obligation,  is  in  the  hands  of  a  third  party,  does  not  change  the  orljfin 
of  the  obligation. 

We  cannot  avoid  the  conclusion  that  article  oho  hundred  and 
twenty-eight  of  the  State  Constitution  applies  to  this  action,  and  does 
not  conflict  with  the  Constitution  of  the  United  States,  aad  tli9t  all 
commercial  paper  given  for  slaves  and  transferred  before  omtority  for 
value,  and  without  notice  of  its  original  consideration,  fiiUs  within  the 
prohibition  to  the  courts. 

It  is  thercfoio  ordered  that  the  judgment  appealed  from  be  affirmed 

with  costs. 
Howe,  J.  dissenting. 


Ko.  127.-- John  Louis  Perot  v.  Marie  Louise  Levasskur. 

A  tranifcr  or  Mslgnment  of  «  promia«)ry  note  socured  by  mortgage  ctrries  wiUi  It  aU  the  d^^to 
of  mortgage,  and  privllcgca  given  td  secure  It 

Wbere  a  seriea  of  notes  hate  been  ejceoato*,  aeonrod  by  mortgage  on  the  s^me  piece  of  propertiy, 
and  the  payee  tranafera  them  to  different  third  partiea.  the  privilege  of  the  holders  la  con- 
current  on  the  proceeds  of  the  sale  of  the  mortjagod  property.    1  Rob.  221 ;  16  La.  225. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Natchi- 
toches.   B^n,  J.    J.   M.  B.   Tucker,  for  plaintiff  and  app^ee. 
Chaplin  d:  Son  and  Fierson  &  Levy,  for  defendant  and  appellant. 

Taliaferro,  J.  Madame  Levasseur  being  owner  and  holder  of  four 
promissory  notes  executed  in  her  favor  for  the  payment  of  the  price 
of  a  tract  of  land  sold  by  her  to  McTier,  transferred  the  one  first  due 
to  Perot,  the  plaintiff.  These  notes  constituted  a  series,  bearing  the 
same  date,  made  payable  at  different  periods,  and  their  payment  se- 
cured by  mortgage  and  vendor's  privilege.  In  September,  186^,  Perot 
obtained  judgment  against  McTier  on  the  note  he  held,  with  recogni- 
tion of  the  mortgage  and  privilej^e  uppii  the  land,  Subsequfintly  Jfrs. 
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Levasaeur  obtained  judgment  on  tlie  other  notes,  and  transferred  tk 
judgment  to  Henry,  Biibrogiiting  him  to  all  her  rights  under  the  jods- 
ment  which  recognized  the  mortgage  and  vendor's  privilege,  and  iff- 
dered  a  seizure  and  sale  of  the  land.  Mrs.  LeTasseor,  or  ber  tram- 
feree,  caused  the  hind  to  be  sold  under  a  writ  fieri  facias,  Perot,  tlie 
plaintiff  by  third  opposition,  enjoined  the  sheriff  from  paying  overtbe 
proceeds  of  the  property  to  the  party  seizing,  alleging  that  he  is  enti- 
tled to  priority  in  the  distribution  of  the  funds.  Each  note  is  for  tbr 
sum  of  $1080,  wltli  interest,  and  the  land  was  sold  for  $525.  Each  liti- 
gant denies  the  right  of  his  adversary  to  participate  in  the  approprb- 
tion  of  the  money.  Judgment  was  rendered  in  &vor  of  the  plaintiff; 
directing  the  proceeds  to  be  paid  to  him  by  preference  over  all  other 
claimanti».    From  this  judgment  the  defendant  has  appealed. 

There  is  much  difference  between  the  counsel  in  their  constmctigi 
of  the  evidence  introduced  in  the  case.  On  the  part  of  the  defendant, 
it  is  denied  that  there  is  any  evidence  that  Madame  Lie vasaenr  era 
indorsed  the  note  held  by  Perot,  and  he  is  charged  with  fraud  and  bad 
Dsith.  The  only  evidence  in  relation  to  the  indorsement  is  that  d' 
Perot  himself  and  two  others.  Perot  testifies  that  he  showed  the  note 
to  Mrs.  Levasseur,  and  that  she  said  ''she  must  have  indorsed  it.^  Tvt 
other  witnesses  state  tliat  they  heard  Mrs.  Levasseur  say  that  she  did 
not  think  she  had  indorsed  it,  or  that  she  did  not  recollect  liaving  in- 
dorsed it.  We  do  not  find  any  proof  of  fraud  on  the  part  of  Perot.  It 
is  clear  that  he  paid  the  amount  of  the^note.  This  is  not  denied  br 
defen<lant,  who  insists  that  the  money  was  advanced  by  Perot  for  Mc- 
Tier,  the  maker  of  the  note,  and  he  contends  that  Perot  haa  no  snV 
rogation  of  the  payee^t)  rii^Iit  of  mortgage.  There  is  on  this  point  tA 
the  destination  of  the  money  paid  by  Perot  a  discrepancy  in  the  evi- 
dence, but  we  think  there  is  <i  preponderance  in  favor  of  the  statemcol 
that  Mrs.  Levasseur  owed  a  debt  to  Madame  Scopini,  and  iu  order  to 
obtain  the  money  to  pay  it,  transferred  the  note  to  Perot.  This  tians- 
fer  carried  witli  it  all  tlic  privileges  and  mortgages  attached  to  it.  CitQ 
Code,  article  2G15.  The  articles  of  the  Code  relative  to  payment  with 
subrogation  do  not  apply  to  the  case  of  an  absolute  transfer  of  a  debt 
which  includes  its  accessoiies.  See  the  case  of  Oakey  &  Hawkins  r. 
the  sheriff  et  al.,  13  An.  page  273.  Here  Mrs.  Levassear,  neediD* 
money  to  pay  her  debt  to  Madame  Scopini,  sold  the  note  to  Perot«  asd 
consequently  the  accessory  right  of  mortgage  and  privilege  aecompa- 
uied  the  sale. 

It  is  argued  on  behalf  of  the  plaintiff,  that  the  first  note  of  the  serir> 
being  transferred  to  him,  Mrs.  Levasseur  could  not  come  in  ratably 
with  him  in  the  distribution  of  the  proceeds  of  the  mortgaged  propertT 
in  virtue  of  tlie  other  notes  for  which  the  property  was  equally  mort- 
gaged, and  that  not  having  that  right  she  could  not  transfer  it  to  aih 
other.  The  case  of  Salzman  v,  his  creditors,  2  Bob.  page  243,  ajid  SI 
An.  261,  are  relied  upon  to  support  this  position.  The  doctrine  ss- 
nounced  iu  Salzman  v,  liis  creditors  is  settled  '*  that  where  the  holder 
of  a  claim  secured  by  mortgage  assigns  a  part  of  it,  he  can  not  be  po- 
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mitted  to  come  in  competition  with  his  assignee  if  the  pledge  is  uisof- 
fident  to  pay  both."  Bat  this  role  does  not  hold  where  a  party  haying 
assigned  a  portion  of  the  mortgage  debt  subsequently  transfers  other 
portions  of  it ;  for  in  this  case  the  second  transferee  is  not  postponed. 
See  3  An.  p.  144,  Adams  et  al.  v.  Leah.  All  the  assignees  stand  npoo 
an  equality,  and  partake  concurrently.  In  the  case  just  cited  the  court 
said:  '*This  doctrine  of  equality  has  been  frequently  recognized,^ 
referring  to  1  Bob.  8SM,  and  16  La.  225. 

We  think  that  in  this  case  the  distribution  should  be  made  pro  raUL 

A  bill  of  exceptions  was  taken  to  the  ruling  of  the  court  refiudng  to 
receive  a  motion  made  by  plaintiff,  after  both  plaintiff  and  defendant 
had  announced  to  the  court  that  they  had  no  further  evidence  to  offer, 
to  have  experts  appointed  for  the  purpose  of  comparing  the  signature 
of  Mrs.  Levasseur  on  the  back  of  the  note  in  controversy,  with  her 
signature  to  the  original  act  of  sale  of  the  land  to  McTier.  The  con- 
clusion we  have  reached  in  this  case  renders  it  unnecessary  that  we 
should  examine  it. 

It  Ib  therefore  ordered,  a^udged  and  decreed  that  the  judgment  ot 
the  District  Court  be  annulled,  avoided  and  reversed. 

It  is  farther  ordered  that  the  proceeds  of  the  sale  of  the  mortgaged 
property  be  divided  pro  rata  between  the  plaintiff  and  the  defendant. 

It  is  further  ordered  that  the  costs  in  the  lower  court  be  paid  out  of 
the  fund  to  be  distributed ;  the  plaintiff  and  appellee  to  pay  the  costs 
of  appeal. 

Behearing  refused. 


No.  130. — Succession  of  F.  G.  Bartustt,  Opposition  of  H.  K.  CartSE 

to  Provisional  Account. 

TbB  Parish  Cknirt  Is  without  Juritdlctton  ratione  materia  In  »  inlt  for  »  moneyed  denumd  ter 
or  acalnit »  ■oooeMion  whore  tho  amount  tn  dispute  Is  ahore  five  hnndred  dollars.  Swan  «. 
Gale,  (ante  page  478). 

APPEAL  from  the  Parish  Cpurt  of  the  parish  of  Katchitoches.  Stei* 
iandf  Parish  Judge.  J(i6k  db  Fierson,  for  administratrix,  appellant. 
Pierean  dk  Ltfdfyy  for  plaintiff  and  appellee. 

HoWB|  J.  The  administrator  having  filed  a  provisional  account  in 
this  succession,  H.  K.  Carter  filed  an  opposition  on  the  grounds  that  he 
was  a  creditor  of  the  succession  in  the  sum  tif  (8008  20  upon  certain 
mortgage  notes,  and  that  the  account  does  not  recognise  him  as  a 
creditor  at  all.  He  also  claimed  that  the  sum  allowed  as  a  fee  to  the 
attorney  of  absent  heirs  ought  to  be  reduced.  He  prayed  that  the  debt 
claimed  by  him  might  be  recognized  as  due  by  the  succession,  and  his 
mortgage  recognised. 

There  was  Judgment  xqjecting,  dismissing  and  disallowing  his  de^ 


21    fiSl 
40   7491 


**8  StJPAESffi  Ccm-t  0^  t^tJ^tANA, 


SaoeeMion  of  F.  O.  BirtMt.  tfppctAtioik  to  ft.  JL  Cti^T  to  l^raVistoiiAl  Aocosnt 

fbk&tf,  Mid  i^jr  eofifltent  itsd^eiiyl;  the  Vee  of  file  attorney  of  ftbk»t  iieoi, 
iifd  tke  6pp6ntn%  AppehUA. 

tr<b  Mt  iSiiMiti^liied  to  decide  Iktely  «6  tiM  UtentM  Ufrm  Hk  tftectt 
eiir  Swim  v,  Qt^sj^^  timt  the  {iimsh  eonfts  faaye  i^  jnriftdieticm  of  inlli 
bj  vr  ^0siD«t  s  aacceulon  where  the  atnotint  in  dfspat^  .exce^fin 
haadred  dolhtn  (Constitution',  article  87),  and  we  maBt  think  thtt  u 
ofposiiion,  like  the  one  in  tltis  case,  where  the  claim  of  the  oppeaeil 
is  denied  in  to'to  is  to  all  intents  and  purposes  a  suit.  If  the  debt  M 
heen  admitted  to  be  due,  and  the  question  had  been  aa  to  its  rank « 
privilege,  the  parish  coiirt  woiild  have  had  jurisdiction  under  its  power 
to  settle  successions,  but  the  debt  being  denied,  we  tliinlc  the  opjw- 
Aeut  shotild  have  instituted  ^n  actidn  in  the  DlstKct  Court. 

It  lib  tfaerefbre  ordered  that  the  jtrdgtnent  ap^^ated  froui  be  anxio&ed 
imd  avoided,  and  that  the  opposftioh  of  fi.  K.  Carter  be  *Mgi*fari, 
irfthout  pi^tfdl(^er,  4Ad  t^at  h^  pa^  ^  cfosts  of  bdth  eonrtt. 


On  Application  for  Rehearino. 

*    «  ^  ■         ,  »  .      ^  .  _  - 

There  is  nothing  in  our  judgment  to  prevent  the  opponent  Carter 
from  filing  an  opposition  as  such  in  the  paiisli  court  by  way  of  notice, 
find  bnnging  his  action  in  the  District  Court  to  establisli  Ms  claim. 

fcehearing  refused. 


No.  137. — V.  W.  Porter  v.  J.  Brown  and  T.  Chalsr. 

A  Nceipt  giTon  for  money  roceiTad  !■  not  oonclosiTe  between  the  psrUet  snd  msj  be  9Kt> 

dieted  or  explained  by  parol  teatimony. 
Payment  of  a  legacy  to  a  mtnor  In  ConfMURnte  notes  la  not  binding  on  the  legatee  for  fki 

reaeon  of  incapacity  to  give  couaent. 

APPfiAli  Ironi  llie  Disbict  Court,  parfsh  of  Natchitoches.  Onbor% 
J.  Jack  <£•  Flerson,  for  plaintiff  iand  appellee.  J.  M.  B,  ThcItt, 
and  PiertoA  <£  Levy,  for  eiecutors,  appellants. 

VioyhsLi.,  J.  Tliis  fa  an  action  to  reco^*er  the  ilniount  of  a  specal 
legacy  with  interest. 

In  July,  1846  Willfam  Porter  died,  leaving  a  iriIloontainiA|r  the  eliise 
on  whicli  this  suit  is  founded  and  which  is  in  the  foUoirinj;  wor^: 
'*  It  is  my  will  that  my  exec«(tor«  "  (BroWh  anfl  Cfanler,  tbe  (Mod- 
ants)  **  shall  purchaee  from  Benjamin  Metoyer  a  certain  chMd,  ikt  kid 
of  a  giii  tliey  call  Meme,  provided  the  same  can  be  purchased  tti 
reasonable  suin,  and  in  case  the  purchase  is  effected,  I  give  and 
bequeath  unto  it  its  freedom,  with  the  sum  of  one  thousand  doDitrB; 
which  is  to  be  put  on  iuteicst  in  the  hands  of  some  lesponsible  peiwe, 
the  proceeds  of  which  are  to  go  tb  Che  stii^pbrt  alid  Bcbobling  of  t&f 
child,  and  when  tfie  bOy  arrives  at  tii'e  ag'e  of  eighteen  years  of  i^j^^ 
Is  my  wi)l  that  the  above  aincrunt  of  one  thdnluind  dollar  he  pdd  orv 
to  him,  and  in  case  of  the  death  of  the  child,  the  mum^  to  gl>  to  '>7 
brothers  aiuL  glsters," 
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V.  W.  Porter  v.  J.  Brown  and  T.  Chaler. 

The  first  question  presented  is  tbe  peremptory  exception  of  payment, 
evidenced  by  tbo  plaintitiT^s  receipt  in  full,  T\'bich,  it  is  alleged,  must 
hure  its  firll  effect,  unless  unmilkil  by  a  direct  action,  in  which  the 
plaintiff  miifif  niAke  anoffel*  6f  iSgstftutloh,  And  that  the  validity  of  the 
receipt  cannot  be  inquired  into  collateral!}*  in  this  suit,  which  is  an 
ordinary  action  oh  a  eft  use  of  ttctldn  Iklf^ed  to  have  originated  before 
tiie  receipt  wft?  Hven. 

On  the  trial  c.  this  exception  the  only  evidence  introduced  was  the 
receipt  and  proof  of  tbe  gemnneliefi^  of  the  signatures  and  correctness 
of  the  date.    The  receipt  is  in  the  Mlowing  words: 

•'  I,  Victorin,  the  child  of  Hem*,  a  l^^atee  under  tbe  will  of  Wil- 
tiam  Porter,  and  eighteen  y#ars  old,  do  Irereb^^  acknowledge  to  liave 
received  of  Iml.  Brown,  cxedutor  of  said  will,  the  sum  of  one  thousand 
dollars,  in  full  of  the  legacy  j^ven  me  by  said  will. 

(Signed)  "VICTORIN  W.  PORTER.'' 

Attest :  A.  H.  PIERSON, 

J.  M.  B.  TUCKER. 
•'Natchitoches,  La.,  flarch  4,  J663. 
*'  United  States  internal  revenue,  two  cents,  canceled.^ 
The  exception  was  properly  overruled.    It  has  often  been  held  that 
a  receipt  for  money  is  not  conclusive  between  the  parties,  but  open  to 
explanation  and  contradiction  by  parol  testimony.    5  A.  235,  408;  14 
A.  274  ;  12  A.  401  j  10  A.  749  and  9  A.  120. 

This  case  is  not  properly  assimilated  to  that  of  Collins  t%  Collins,  10 
L.  268,  which  wtfs  &  suit  a^inrst  the  succession  of  the  plaintiff's 
curator  ad  bona  and  tlie  two  sureties  of  the  latter,  and  involved  the 
settlement  of  two  or  three  successions.  Nor  do  the  cases  in  1  A.  37 ; 
11  A.  631;  13  A.  228  and  472,  sustain  defendant's  exception  in  this. 
They  do  not  claim  to  have  settled  with  the  plaintiff  as  an  heir  to  a 
succession,  administered  by  them,  or  as  his  tutor,  but  simply  to  have 
paid  him  a  specific  sum  of  money  left  to  him  as  a  legacy  and  for  the 
payment  of  which  sum  they  hold  his  receipt.  As  before  said,  such  a 
receipt  is  not  conclusive  between  the  parties  and  may,  in  an  action 
for  the  money  bequeathed,  be  explained. 

At  the  ti-ial  on  the  merits,  it  was  shown  that  the  alleged  payment  on 
the  fourth  of  March,  1863,  which  was  also  set  up  in  the  answer,  was 
made  in  Confederate  notes  and  while  the  plaintiff  was  a  minor.  He 
cannot  be  held  to  have  given  a  legal  consent  to  the  payment  and 
thereby  bound  as  equally  participating  in  the  circulation  of  an  illicit 
carrency.  Hence  under  tlie  settled  jurisprudence  of  the  State  on  this 
question,  there  was  no  payment  in  law,  and  as  the  plea  admits  the 
existence  of  the  debt,  the  verdict  of  th«  jury  and  judgment  thereon 
are  correct.  It  is  superfluous  to  inquire  into  other  questions  presented 
in  the  pleadings  and  briefs. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


it 


534  SUPREME  COURT  OP  LOUISIANA, 


Lonifi  Dupleiz  v.  Damascene  Oallien,  Widow  and  Tutrkc. 


Xo.  31. — Louis  Dcpleix  r.  Daxasoene  Galliek,  Widow  and  Tntrix. 

'riie  BtJpulatlon  in  a  written  contract  of  tale  of  a  lot  of  ootton.  that  *'  dellTery  ia  accepted,"  «iU 
dispense  the  vendor  from  ftirther  dellTery,  and  place  the  property  at  the  rlak  ot  the  piir> 

chaser. 

A  PPEAL  from  the  District  Court,  parish  of  Natdiitoches.     JLewii,  J. 
lA.    J,  M.  B,  Tucker,  for  plaintiff  and  appellee,  Fierson  <t  Lecjf^  for 

defendant  and  appellant. 

Howell,  J.  This  suit  was  brought  in  September,  18G5,  against  the 
defendant  on  the  following  instrument : 

**  Je  susigne  rceonnais  par  cos  pr^sentes  Tondre  et  m^engage  k  livrer 

k  Mr.  Louis  Dupleix,  qui  Taccepte,  cinq  mille  livres  de  cotou  (good 

middling);  sous  balles  au  prix  de  sept  cents  la  livre.    Le  dit  coton 

devra  rcster  sous  le  moulin  de  Mr.  Victor  Rachal  ou  toute  autre  per- 

8onnes,  suget  h  ses  ordi*es  sans  autre  d^pcnsc  h  encourir  de  la  part  de 

Mr.  L.  Dupleix,  jusqil'  k  Pexpedition. 

sa 
(Signe)  "  MARCELLE  V^  LAPLAXTE. 

marque. 

•*  LOUIS  DUPLEIX. 
**  Temoin  :  W.  P.  MORROW. 

"  Natchitoches,  Fevrier  11, 1862.'* 

Plaintiff  demands  the  delivery,  according  to  said  contract,  of  five 
thousand  pounds  of  ginned  cotton,  good  middling,  as  his  property,  and 
in  default  thereof  the  sum  of  $2500  as  its  value. 

The  defendant  pleads  the  general  denial,  admits  the  sale  by  ber 
deceased  husband,  as  represented  in  the  instrument  sued  on,  and 
alleges  a  full  compliance  on  his  part  with  all  the  obligations  of  his 
contract. 

The  District  Judge  held  the  defendant  liable  because  the  deceased 
vendor  failed  to  notify  plaintiff  of  the  place  selected  for  delivery,  and 
she  has  appealed. 

It  is  shown  that  soon  after  the  date  of  the  above  contract,  Laplanto 
called  on  Victor  Rachal  to  gin,  bale  and  store  the  cotton  which  he 
stated  he  had  sold  to  plaintiff,  and  as  the  said  Rachal  could  not  do  it, 
Laplante  called  on  Louis  Casimere  Rachal  at  Madam  Palli^re  RachfiPB 
plantation  on  the  river  about  fifteen  or  twenty  arpent«  below  Victor's, 
and  had  the  cotton  there  ginned,  baled,  weighed,  marked  and  stored, 
in  March,  1862,  as  plaintiff's,  using  Victor  Rachal*s  wagon  in  hauling 
the  cotton  from  his  own  plantation  opposite  Victor's,  to  tliat  of  Madam 
Palli^'re's,  where  it  remained  until  April  or  May,  1864,  when  it  wtf 
bui-ned  by  the  Confederate  and  Federal  armies. 

Upon  the  hypothesis  that  it  was  incumbent  on  the  seller  to  give  ihf 
notice,  as  held  by  the  judge,  the  circumstances  raise  a  strong  and 
weighty  presumption  that  plaintiff  was  notified.  His  silence  and  in- 
activity for  more  than  three  years  and  a  half  leave  but  little  doubt  w 
to  his  personal  knowledge. 
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But  be  this  as  it  may  the  peculiar  phraseology  of  the  i^Titten  instru- 
ment and  fiicts  of  the  case  waiTuut  the  construction,  which  relieves 
the  seller  from  nny  such  obligation.  It  is  expressly  stated  therein  that 
the  buyer  accepted  delivery,  and  the  seller  was  only  required  to  de- 
posit the  cotton  at  the  giti  of  Victor  Itachal  or  any  other  person,  where 
it  was  to  remain  subject  to  the  order  of  the  buyer,  witliout  further  ex- 
pense to  him,  until  its  sliipment.  From  this  it  may  reasonably  be 
inferred  that  the  buyer  undertook  to  ascertain  wliere  tlie  cotton  would 
be  deposited.  The  seller  witli  remarkable  promptness  and  fidelity, 
executed  his  pai*t  of  the  contract,  and  the  cotton  rem<aiiied  where  de- 
livered more  than  two  yejirs  before  its  destruction,  which  must  be 
held  to  be  the  loss  of  plaiutiff.  C.  C.  2442.  The  case  of  Seris  r, 
Bellocq,  17  A.  146,  differs  from  this  in  tlie  material  facts.  Equity  is 
very  decidedly  with  the  defendant  in  this  case. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  thei'e  bo  judgment  in  favor  of  defendant,  in  the  capacities  in 
which  she  is  sued,  witli  costs  in  both  courts. 

Rehearing  refused. 


'21    695 
;  45    384 

No.  JW.— E.  Massox,  Administrator,  v,  W.  B.  Muuuay,  D.  R.  Carroll  (zT^ 

&  Co.,  Intcrvenors.  \^  ^ 

A  purty  eeeking  to  gire  to  an  inundation  the  character  of  an  extraordinary  accident  must  show 
that  it  waa  nnuanal,  tinforeeo4lD»  and  one  to  which  the  country  was  not  ordinarily  subjected. 

The  privil4H{e  of  the  merchant  for  auppUee  ftarnlkhed  the  planter  Is  equal  in  rack  with  that  of 
the  lessor.    13  An.  41&. 

APPEAL  from  the  District  Court,  parish  of  Natchitoches.    Lewis,  J. 
William  H,  Jack,  for  plaintiff  and  appellee,    if.  Safford,  for  inter- 
vener and  appellant. 

Howell,  J.  Plaintiff  brought  suit  against  the  defendant,  Murray, 
for  six  bales  of  cotton,  of  Ave  hundred  x)ounds  each,  and  two  hundred 
bushels  of  corn,  or  their  vah:e,  as  the  rent  of  a  plantation  in  the  painsli 
of  Natchitoches  for  the  year  1866,  and  caused  the  crop  to  be  seques- 
tered. D.  R.  Carroll  &  Co.  intervened  claiming  $1995  09,  >vith  inte- 
rest, and  privilege  on  the  crop  for  supplies  furnished  to  the  plantation 
during  the  said  year  and  averred  that  the  rent  should  be  reduced 
because  the  crop  was  reduced  by  the  overflow  of  the  Red  river — a 
))rovid'^ntial  act.  The  defendant  confessed  judgment  in  favor  of  the 
interveners  and  filed  an  answer  to  plaintiff's  demand  claiming  a  reduc- 
tion of  three  bales  of  cotton  and  all  the  com,  in  consequence  of  the 
overflow — an  event  beyond  human  control.  Judgment  was  rendered 
in  fJEiVor  of  plaintiff  for  the  cotton  and  com  claimed,  and  maintaining 
the  writ  of  sequestration,  and  in  favor  of  the  interveners  for  $995  09, 
with  privilege  on  such  part  of  the  crop  as  may  be  left  after  satisfying 
the  lessor's  claim,  from  which  the  interveners  have  appealed. 

There  is  no  dispute  abont  the  facts,  but  the  interveners  ask  that  the 
judgment  be  amended,  in  thr^  respectsi  as  follows : 
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St.  Louts  Univenity  t.  Theopliile.Pnidhomme  and  Wife. 

Under  the  Btate  of  facts  presented  we  have  to  inquire  whether  the 
wife  is  liable  individually  and  out  of  her  own  means  for  the  payment 
of  the  debt  sued  upon.  The  claim  is  for  board  and  instruction  of  her 
son  in  the  St.  Louis  University,  including  also  physician's  bills  and  the 
usual  incidental  expenses.  The  correctness  of  this  claim  is  not  dis- 
puted. It  is  a  community  debt,  and  under  the  general  principle  should 
be  acquitted  out  of  the  community  funds.    Civil  Code  article  2372. 

The  article  243  of  the  Code  provides  that  "fathers  and  mothers,  by 
the  very  act  of  marriage,  contract  together  the  obligation  of  supporting, 
maintaining  and  educating  their  children.*'  And  it  is  provided  by 
article  2409  that  '^  the  wife  who  has  obtained  the  separation  of  property 
must  contribute  in  proportion  to  her  fortune  and  that  of  her  husband 
both  to  the  household  expenses  and  to  those  of  the  education  of  their 
children.  She  is  bound  to  support  those  expenses  alone  if  there  remains 
nothing  to  her  husband." 

There  could,  we  think,  be  no  doubt  that  the  wifiT^rould  be  liable  for 
a  debt,  of  the  character  of  the  one  sued  upon,  contracted  after  the  dis- 
solution of  the  community,  and  a  decree  authorizing  the  wife  to  admin- 
ister her  own  property,  if  the  husband  were  insolvent.    Does  the  fact 
of  the  debt  having  been  contracted  during  the  existence  of  the  com- 
munity exonerate  her  f    The  father  and  the  mother,  as  we  have  seen 
by  reference  to  the  article  243  of  the  Code,  by  the  very  act  of  marry- 
ing contract  together  the  obligation  of  supporting,  maintaining  and 
educating  their  children.    The  very  act  of  marriage  also  superinduces 
between  the  parties  the  community  of  acquets  and  gains,  unless  it 
should  be  otherwise  stipulated  by  a  matrimonial  contract.    This  obli- 
gation upon  both  the  spouses  to  defray  the  expenses  of  maintaining, 
supporting  and  educating  their  common  offspring  necessarily  subsists 
during  the  continuance  of  the  community,  although  the  husband,  being 
the  head  and  master  of  that  community,  is  prominently  liable  for  all 
its  debts.    This  mutuality  of  obligation  continues  after  a  separation  of 
property,  for  article  2409  of  the  Code  provides  that  ^'  the  wife  who  has 
obtained  a  separation  of  property  must  contribute  in  proportion  to  her 
fortune  and  that  of  her  husband  both  to  the  household  expenses  and 
those  of  the  education  of  their  children."    But  it  is  contended  in  this 
case  that  the  husband,  having  had  during  the  continuance  of  the  com- 
munity the  administration  of  the  wife's  dowry  and  of  her  paraphernal 
estate,  and  received  the  revenues  of  both,  which  should  have  been 
applied  to  the  discharge  of  the  expenses  of  the  marriage,  and  having 
failed  so  to  apply  those  funds  to  the  purposes  contemplated  by  law,  the 
creditor  holding   claims  of  this  character  must  look  to  the  husband 
alone  for  payment. 

In  regard  to  the  continuance  during  the  community  of  the  mutual 
obligation  of  the  spouses  tp  provide  for  their  common  offspring,  as 
expressed  by  articles  243  and  2409  of  the  Code,  it  is  fair  to  conclude 
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from  the  import  of  otlier  articles  that  during  the  commuuity  the  wife's 
part  of  the  obligation  is  provided  for  in  the  case  of  a  dowry  by  article 
2i&9,  which  declares  tliat  **the  income  or  proceeds  of  the  dowry  belong 
to  the  husband,  and  ai^  intended  to  help  him  to  suppoi-t  the  charges  of 
the  matrimony,  such  as  the  maiuteunuce  of  the  husband  and  wife,  that 
of  their  cliildreu  and  other  expenses  >Yhich  the  husband  deems  proper." 
In  the  case  of  the  present  defendant  site  had  dotal  property  which  was 
under  the  administration  of  her  husband  ux3  to  the  time  of  the  judg- 
ment of  separation  of  property,  and  its  revenues,  it  may  be  said,  were 
contributed  on  her  jiart  during  the  coiiim  unity  to  defray  the  charges 
specified  in  the  article  just  quoted.  After  a  judgment  of  separation  of 
property  and  a  dissolution  of  the  community  she  would  seem  to  be 
absolved  from  the  payment  of  the  debt  for  which  she  is  sued,  as  it  was 
one  contracted  alone  by  the  husband,  exigible  in  part  out  of  the  reve- 
nues of  her  dotal  estate,  of  wliich  she  had  no  control,  and  which  we 
find  no  positive  law  requiring  her  to  pay  after  a  remmciation  by  her 
of  the  community  and  a  decree  separating  her  iu  property  from  her 
husband.  This  case  difiers  from  some  other  coiAmunity  debts  which 
during  the  commuuity  and  even  subsequently  tlie  wife  may  be  made 
liable  for,  where  it  is  clearly  shown  that  they  inured  to  the  separate 
benefit  of  herself  or  of  her  separate  property.  Tlie  cases  of  Dicker- 
man  V,  Reagan,  2  An.  243,  and  5  An.  125;  8  An.  512,  cited  by  the 
plaintiff's  counsel  do  not  in  our  view  cover  the  case  before  us. 

We  therefore  order,  adjudge  and  decree  that  tlie  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed.  It  is  further  ordered 
that  judgmeiit  be  rendered  iu  favor  of  the  defendant,  the  plaintiff  and 
appellee  paying  costs  in  both  courts. 


HdwHTX,  J.  I  concur  in  the  decree  in  this  case  on  the  ground  o»ty, 
that  the  defendant,  Mrs.  Prudbomme,  is  not  liable,  because  the  debt 
was  created  before  she  obtained  a  separation  of  property. 


No.  129. — A.  Armstrong  r.  T.  Lecomte. 

Article  138  of  the  State  conatitation  of  18<8,  in  deolaring  th*t  **  ooDtr«cta  for  the  wle  of  persoof 
are  null  mad  void  and  shaU  not  be  enforced  by  the  courts  of  this  State,"  does  not  impair 
the  obligaiions  of  a  contract  It  merely  prohibits  the  execution  of  contracts  that  have  beeo 
declared  void  by  the  sovereign  power. 

A  third  holder  of  negotiable  papei;  before  maturity  is  not  excepted  firom  the  prohibition. 

The  prohibition  against  the  enactment  of  laws  impairing  the  obligations  of  contracts  has  no 
application  to  the  soTereign  power. 

APPEAL  from  the  District  Court,  parish  of  Natchitoches.     Orshorn, 
J.    Fierson  &  Levy,  for  plaintiff  and  appellant.    S.  M.  Ilyamsy 
Sr.,  for  defendant  and  appellee. 
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Under  tho  state  of  facts  presented  we  have  to  inquire  whether  the 
wife  is  liable  individually  and  out  of  her  own  means  for  the  payment 
of  the  debt  sued  itpon.  The  claim  is  for  board  and  instruction  of  her 
son  in  the  St.  Louis  University,  including  also  physician's  bills  and  the 
usual  incidental  expenses.  The  correctness  of  this  claim  is  not  dis- 
puted. It  is  a  community  debt,  and  under  the  general  principle  should 
be  acquitted  out  of  the  community  funds.    Civil  Code  article  2372. 

The  article  243  of  the  Code  provides  that  "fathers  and  mothers,  by 
the  very  act  of  marriage,  contract  together  the  obligation  of  supporting, 
maintaining  and  educating  their  children.*'  And  it  is  provided  by 
article  2409  that  '*  the  wife  who  has  obt-ained  the  separation  of  property 
must  contribute  in  proportion  to  her  fortune  and  that  of  her  husband 
both  to  the  household  exx^enses  and  to  those  of  the  education  of  their 
children.  She  is  bound  to  support  those  expenses  alone  if  there  remains 
nothing  to  her  husband.'* 

There  could,  we  think,  be  no  doubt  that  tlie  wifShtvould  be  liable  for 
a  debt,  of  the  character  of  the  one  sued  upon,  contracted  after  tlie  dis- 
solution of  tho  community,  and  a  decree  authorizing  the  wife  to  admin- 
ister her  own  property,  if  the  husband  were  insolvent.    Does  the  fact 
of  the  debt  having  been  contracted  during  the  existence  of  the  com- 
munity exonerate  her  f    The  father  and  the  mother,  as  we  have  seen 
by  reference  to  the  article  243  of  the  Code,  by  the  very  act  of  marry- 
ing contract  together  the  obligation  of  supporting,  maintaining  and 
educating  their  children.    The  very  act  of  marriage  also  superinduces 
between  the  parties  the  community  of  acquets  and  gains,  unless  it 
should  be  otherwise  stipulated  by  a  matrimonial  contract.    This  obli- 
gation upon  both  the  spouses  to  defray  the  expenses  of  maintaining, 
supporting  and  educating  their  common  offspring  necessarily  subsists 
during  the  continuance  of  the  community,  altliough  the  husband,  being 
the  head  and  master  of  that  community,  is  prominently  liable  for  all 
its  debts.    This  mutuality  of  obligation  continues  after  a  separation  of 
property,  for  article  2409  of  the  Code  provides  that  "  the  wife  who  has 
obtained  a  separation  of  property  must  contribute  in  proportion  to  her 
fortune  and  that  of  her  husband  both  to  the  household  exx>ense8  and 
those  of  the  education  of  their  children."    But  it  is  contended  in  this 
case  that  the  husband,  having  had  during  the  continuance  of  the  com- 
munity the  administration  of  the  wife's  dowry  and  of  her  paraphernal 
estate,  and  received  the  revenues  of  both,  which  should  have  been 
applied  to  the  discharge  of  the  expenses  of  the  marriage,  and  having 
failed  so  to  apply  those  funds  to  the  purposes  contemplated  by  law,  the 
creditor  holding   claims  of  this  character  must  look  to  the  husband 
alone  for  payment. 

In  regard  to  the  continuance  during  the  community  of  the  mutual 
obligation  of  the  spouses  tp  provide  for  their  common  offspring,  as 
expressed  by  articles  243  and  2409  of  the  Code,  it  is  fiftir  to  conclude 
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from  the  import  of  other  articles  that  during  the  commauity  the  wife's 
pfirt  of  the  obligation  is  provided  for  in  the  case  of  a  dowry  by  article 
2«£29,  which  declares  that  'Uhe  income  or  proceeds  of  the  dowry  belong 
to  the  husband,  and  are  intended  to  lielj)  him  to  support  the  charges  of 
the  matrimony,  such  as  the  maiuteuaucc  of  the  husband  and  wife,  that 
of  their  cliildreu  and  other  expenses  which  the  husband  deems  proper." 
In  the  cose  of  the  present  defendant  she  hud  dotal  property  which  was 
under  the  administration  of  her  husband  up  to  the  time  of  the  judg- 
ment of  separation  of  property,  and  its  revenues,  it  may  be  said,  were 
contributed  on  her  part  during  the  community  to  defray  the  charges 
specified  in  the  article  just  quoted.  After  a  judgment  of  separation  of 
property  and  a  dissolution  of  the  community  she  would  seem  to  be 
absolved  from  the  payment  of  the  debt  for  which  she  is  sued,  as  it  was 
one  contracted  alone  by  the  husband,  exigible  in  part  out  of  the  reve- 
nues of  her  dotal  estate,  of  which  she  had  no  control,  and  which  we 
find  no  positive  law  requiring  her  to  pay  after  a  renunciation  by  her 
of  the  community  and  a  decree  separating  her  in  property  from  her 
husband.  This  case  differs  from  some  other  coiiimunity  debts  which 
during  the  community  and  even  subsequently  the  wife  may  be  mode 
liable  for,  where  it  is  clearly  shown  that  they  inured  to  the  separate 
benefit  of  herself  or  of  her  separate  property.  The  cases  of  Dicker- 
man  V.  Reagan,  2  An.  243,  and  5  An.  125;  8  An.  512,  cited  by  the 
Xdaintitf 's  counsel  do  not  in  our  view  cover  the  case  before  us. 

We  therefore  order,  adjudge  and  decree  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed.  It  is  further  ordered 
that  judgment  be  rendered  in  favor  of  the  defendant,  the  plaintiff  and 
appellee  paying  costs  in  both  courts. 


H^WWX,  .J.  I  concur  in  the  decree  in  this  case  on  the  ground  only, 
that  the  defendant,  Mrs.  Prudhomme,  is  not  liable,  because  the  debt 
was  created  before  she  obtained  a  separation  of  property. 


No.  129. — A.  Arhstrong  v.  T.  Lecomte. 

Article  128  of  the  State  constitatlon  of  18C8,  in  deolftring  that  "  oontracta  for  the  sale  of  personv 
are  snll  and  yoid  and  ahall  not  be  enforced  by  the  courts  of  this  State,"  does  not  impair 
the  obligations  of  a  contract  It  merely  prohibits  the  execution  of  contracts  that  haye  been 
declared  yold  by  the  soyerelgn  power. 

A  third  holder  of  n^otlable  paper  before  maturity  la  not  excepted  from  the  prohibition. 

The  prohibition  against  the  enactment  of  laws  impairing  the  obligations  of  contracts  has  no 
application  to  the  soyerelgn  power. 

APPEAL  from  the  District  Court,  parish  of  Natclutoches.     Orslwrn, 
J.    FierBon  dk  Levyy  for  plaintiff  and  appellant.    S,  M.  Jlyams, 
8r.,  for  defendant  and  appellee. 
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Howell,  J.  Tliis  is  a  snit  by  a  tiiird  holder,  for  value,  before 
innturity,  agaiodt  the  maker  of  a  note,  given  as  a  part  of  the  price  of 
filavcs  and  x>araplicd  by  tlie  notary  before  whom  the  act  of  Bale  was 
passed. 

The  plaintiff  has  appealed  irom  a  jadjgment  sustaining  a  peremptory 
exception  founded  on  tlie  one  hundred  and  twenty-eighth  article  of  the 
constitution  of  18GS,  prohibiting  the  courts  of  this  State  from  enforcing 
such  contracts.  His  counsel  present  two  questions  for  our  considera- 
tion : 

Fii'st — Docs  this  case  come  within  the  provisians  of  said  article,  and— ^ 

Second — Is  not  the  said  article  in  conflict  .with  section  10,  article 
1 ,  of  the  United  States  Constitution  ? 

I.  Article  128  of  the  State  Constitution  says:  ^^ Contracts  for  the 
sale  of  persons  are  null  and  void,  and  shall  not  be  enforced  by  the 
courts  of  this  State.'* . 

Its  language  is  full,  plain  and  comprehensive,  including  all  contracts 
for  the  sale  of  }>ersons.  There  is  no  limitation,  no  modification,  no 
reservation  in  favor  of  those  who  were  not  originally  parties  to  the 
contracts.  It  must  be  presumed  that  the  convention  was  well  aware 
of  the  principle  of  commercial  law,  invoked  in  behalf  of  commercial 
paper,  and  that,  if  it  was  intended  or  contemplated  that  thiixl  holders 
of  such  paper,  for  value,  and  without  notice,  given  as  the  price  of 
slaves,  could  enforce  their  imyment  against  tlie  purchaser,  the  reserva- 
tion would  have  been  expressly  made.  The  very  declaration  that 
^*  nil  contracts  for  the  sale  of  persons  are  null  and  void,"  reveals  the 
scope  of  the  said  article  and  leaves  no  room  for  construction,  and  the 
prohibition  allows  no  option  to  the  courts,  when  it  is  shown  that  the 
contract  sought  to  be  enforced,  whether  by  the  vendor,  his  indorsee  or 
other  party,  is  one  for  the  sale  of  persons.  The  obligation,  contracted 
by  the  maker,  was  to  pay  the  price  of  the  slaves  to  the  vendor  or  any 
other  holder  of  the  note  which  represents  that  price,  and  it  is  not 
within  the  power  of  the  courts  to  enforce  it. 

II.  The  provision  of  the  Constitution  of  the  United  States,  with 
wliich  it  is  contended  the  said  article  of  our  constitution  conflicts,  is 
tliat  no  State  shall  pass  ''any  law  imparing  the  obligation  of  con- 
tracts." 

This  would  apply  as  well  in  tlie  caae  of  the  contracting  parties  as  to 
third  holders  of  notes  given  in  accordance  with  the  terms  of  the 
contract,  and  the  question  arises,  whether  or  not  the  organic  law  of 
the  State  impairs  the  obligation  of  contnietB. 

In  our  opinion,  as  held  in  the  Wain wright  case,  whatever  obligation 
ever  existed  in  contracts  for  the  sale  of  persons  was  destroyed  by  the 
nation,  composed  of  the  States  subject  to  the  inhibition  in  review,  and 
that  the  State,  in  its  Amdamental  law,  has  only  recognised  and  not 
produced  the  effect,  and  has  required  ito«o«rts  to  dor  the  same. 
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The  action  of  the  nation  in  the  prosecution  of  the  late  war,  and  the 
thirteenth  and  fourtccntli  amendmeuts  to  the  constitution,  in  demol- 
Ishiug  and  prohibiting  slavery,  have,  as  held  in  the  Wainwright  case, 
stricken  all  slave  contracts  with  absolute  nullity,  and  upon  the 
principle  which  sustains  the  decision  in  that  case,  absolved  the  pur- 
chaser from  all  obligation  to  pay.  ''The  prohibition  against  the 
enactment  of  laws  impariog  the  obligations  of  contracts  has  no  appli- 
cation to  the  sovereign  power."  Any  and  every  claim  for  the  los9  or 
emancipation  of  slaves  is  expressly  held  to  bo  illegal  and  void  as  te 
the  United  SUitcs  and  any  IState  (section  four,  fburteentli  amend- 
ment), and  if  sO;  no  State  can  properly  be  called  on,  by  virtue  of  the 
Constitution  of  the  United  States,  for  its  authority  through  its  courts  to 
compel  its  citizens  to  pay  the  price  of  property  lost  to  them  by  eman- 
cipation^ a  claim  for  which  loss  is  expressly  declared  to  bo  illegal  and 
void.  The  fact  that  the  note,  which  is  the  written  evidence  of  the 
obligation,  is  in  the  hands  of  a  third  party,  does  not  change  the  origin 
of  the  obligation. 

We  cannot  avoid  the  conclusion  that  article  one  hundred  and 
twenty-eight  of  the  State  Constitution  applies  to  tl^is  actioi^,  and  does 
not  conflict  witli  the  Constitution  of  the  United  States,  aud  that  all 
commercial  paper  given  for  slaves  and  transferred  before  matnritj  for 
value,  and  without  notice  of  its  original  consideration,  falls  within  the 
prohibition  to  the  courts. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 

Howe,  J.  dissenting. 


No.  127.~JoiiN  Louis  Perot  v.  Mauie  Louise  Lgvasseur. 

A  tnnsftor  or  Msignment  of  »  promiuory  note  secured  by  mortgage  carries  with  it  all  the  rights 
of  mortgage,  and  privileges  given  td  secure  it 

Where  a  series  of  notes  hsve  been  exeouted,  seonrod  by  mortgage  on  the  s»me  piece  of  proper^, 
and  the  payee  transfers  them  to  different  third  parties,  the  prlrilege  of  the  holders  is  con- 
oorrent  on  the  proceeds  of  the  sale  of  the  mortjaged  property.    1  Bob.  231 ;  W  L%.  325. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Natchi- 
toches.   B^n,  J.    J.  M.  B.   Tucker,  for  plaintifi*  and  appellee. 
Chaplin  &  Son  and  Fieraon  dt  Levy,  for  defendant  and  appellant. 

Taliaferro,  J.  Madame  Levasseur  being  owner  and  holder  of  four 
promissory  notes  executed  in  her  favor  for  the  payment  of  the  price 
of  a  tract  of  land  sold  by  her  to  McTier,  transferred  the  one  first  due 
to  Perot,  the  plaintiff.  These  notes  constituted  a  series,  bearing  the 
same  date,  made  payable  at  different  periods,  and  their  payment  se- 
cured by  mortgage  and  vendor's  privilege.  In  September,  186^,  Perot 
obtained  judgment  against  McTier  on  tbe  note  he  held,  with  reeogni- 
JbioA  of  the  mortgage  and  privilege  upp|i  the  land.  Subsequj^ntly  )irs. 
67 
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into  and  testing  the  capacity  and  right  of  j>er8on8  holding  and  exercis- 
ing public  offlccs.  Wliether  the  defendant  is  or  is  not  constitutionally 
and  legally  sheriff  of  the  parish  of  Bossier,  we  cunnot  in  tliis  fonn  of 
proceeding  undertake  to  determine.  It  is  sufficient  prima  facie  tliat 
]^e  was  duly  commissioned  in  1866,  and  no  successor  has  been  installed 
into  office.  Tiie  State  Constitution,  article  122,  provides  that  ^'all 
officers  shall  continue  to  discharge  the  duties  of  their  offices  until  tlieir 
successors  shall  have  been  inducted  into  office,  except  in  cases  of  im- 
peachment or  suspension/' 

In  the  case  of  Gradingo  v.  Moore,  curator,  10  An.  690,  this  court 
declared  that ''  the  capacity  of  sheriffs  duly  commissioned  to  exercise 
the  duties  of  their  office,  is  not  to  be  brought  in  question  by  third 
persons  in  this  collateral  manner,  nor  the  rights  of  litigants  to  be  made 
to  depend  upon  a  future  possible  controversy  between  the  State  and 
one  of  its  officers,"  and  added :  "  For  the  determination  of  this  cause 
it  is  enough  for  us  to  know  that  Jean  Baptiste  David  was,  at  the  tinm 
his  deputy  served  the  citation,  de  facto  sheriff  of  St.  Landry,  under 
color  of  title ;  it  would  not  vitiate  the  service  as  between  these  parties, 
» though  it  should  ultimately  turn  out  that  David  was  not  sheriff 
ilejure. 

The  judgmei^t  of  the  District  Court  was  properly  rendered. 
It  is  therefore  ordered,^djudged  and  decreed  that  the  judgment  oi 
tlie  District  Court  be  affirmed  with  costs  in  both  courts. 
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No.  119. — Succession  of  Maiiala  Sprowl. 

Ad  executor  is  nut  permitted  to  make  ftoy  dunree  against  the  estate  he  administers  for  scr* 

vices  rendered,  other  than  the  two  and  a  half  per  cent  commissions  allowed  him  by  law 

on  the  amonnt  of  the  inyentory. 
An  executor,  having  received  the  funds  of  the  estate  he  adminfsters  and  afterward  divposed  oi 

them  for  notes  of  the  so-caUed  Confederate  States  wiU  be  held  liable  to  the  heirs  fur  the 

amount  thus  received. 


APPEAL  from  the  Parish  CouVt  of  the  Parish  of  Natchitoches.  Letcis^ 
J.  Fierson  cfc  Levyy  for  executor,  appellee.  A.  Lctnee,  attorney  for 
absent  heirs,  appellant. 

LuDELiNG,  C.  J.  Daniel  Brown,  the  executor  of  the  last  will  of 
Mahala  Sprowl,  filed  an  account  of  his  admiinstration  on  the  sixth  of 
February,  1866. 

An  opposition  thereto  was  filed  by  the  attorney  for  the  absent  iielrs, 
praying  that  the  following  items  of  the  account  be  disallowed,  to  wit: 
Two  hundred  and  ninety- six  dollars  due  the  executor  for  ginning  and 
pressing  the  cotton  in  1860,  five  hundred  dollars  due  the  executor  for 
superintending  the  plantation  in  1859,  and  sixteen  thousand  nine  hun- 
dred and  ninety- seven  dollars  and  fifty-two  cents  claimed  as  a  credit  foi 
Confederate  notes  collected  by  the  executor.  The  judge  a  quo  sus- 
tained the  opposition  made  to  the  item  for  five  hundred  dollars,  and 
disnussed  it  as  to  the  other  two  items,  aoMl  ^e  opponent  has  appealed. 
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Sh'ccM^dh  of  iib&£tk  ^^tyWl. 


We  think  the  charge  for  ginnirig  dDd  pt(^is\tig  th6  cottDB  ^houM  noft 
be  allowed.  A  family  meeting,  colitoked  oi  the  nii.th  diiy  of  Novem- 
ber, 1359,  recommended  the  6itle  of  the  ptautatit  n,  nlttlccf,  slaved,  ^t<$;, 
and  the  sale  was  not  made  until  the  fifth  day  of  January,  tsbo.  N6 
reason  is  sliown  why  the  cotton  w&9  not  ginned  dnd  presided  befo'td  tti6 
sale.  It  was  the  duty  of  the  executor  to  hitve  canc^cd  tliis  t6  b^  cTdlie, 
and  wc  will  not  pcnuit  him  to  dike  ddvantiige  of  his  I'sCclios  to  cnMch 
himself. 

The  charge  made  by  tliG  esccntoi*  for  8up€rlhtcMlnfi  the  ^lAh£atfon 
is  not  a  proper  cliargo*  Tlie  commissions  allowed  hi'm  by  W\V  are 
intended  to  compensate  him  for  his  supetintetideu^e  aiid  chv6  of  the 
property  of  the  estate.  C.  C.  article  1676 ;  1  II.  400.  The  factS  in 
the  case  of  t!ic  succession  of  Isaac  Pipkin,  reported  in  7  An.  p.  CI 7, 
may  have  justified  the  coui*t  in  coming  io  the  conclusion  which  tfiey 
did,  but  we  think  the  ruling  in  the  case  of  Baldi'n's  excciltors  v.  Carle- 
ton  mor^  salutary  and  in  consonance  ^Vith'  the  Civil  C6de,  wliich 
declares  that  the  executor  *' shall  bfe  entitled,  fdr  liU  trduble  diid  care, 
to  a  coiiimission  of  two  and  a  half  pei^  cent,  oil  the  whole  Aihio'uiit  uf 
the  estimate  of  the  inventory,"  etc.  " 

We  cannot  allow  the  executor  the  credit  for  sixteen  thousand  nine 
hundred  and  ninety-seven  dollars  and  fifty- two  cents  claimed  by  htm 
to  be  for  balance  of  Confederate  notes  on  hand  at  the  surrender.  Tliere 
is  no  evidence  in  the  record  to  Aow  tJiat  the  notes  of  W.  W.  Brown, 
given  for  slaves,  were  paid  in  Confederate  notes.  The  only  evidence 
offered  to  prove  this  fact  is  the  testimo'ny  of  the  executor  himself;  find 
his  testimony  shows  that.W.  W.  Brown  settled  these  notes  in  February, 
1862,  by  transferring 'to  the  executor  sufficient  funds,  which  he  had  in 
the  hands  of  Payne,  Huntington  &  Co.  And  the  same  testimony  satis- 
fies US  that  the  funds  in  the  hands  of  Payne,  Huntington  &  Co.,  be- 
longing to  W.  W.  Brown  in  i'ebruary,  1862,  consisted  of  lawfiil  money, 
and  not  Confederate  notes.  Having  collected  the  slave  notes  he  must 
account  for  them.  <*He  is  bound  to  restore  to  his  principal  whatever 
he  has  received  by  virtue  of  his  procuration,  even  should  he  havo 
received  it  unduly."    C.  C.  2974. 

It  is  contended  by  the  executor  that  he  acted  as  a  prudent  man,  lind 
that  he  believed  the  settlement  With  PAyne,  Iluntingtoh  &  C<^.  A  ^ood 
one,  and  that  therefore  ho  should  be  rclcosied  from  redpohsibiiit^^.  The* 
evidence  does  not  satisfy  us  that  the  eieciitot  administered  th6  prop- 
erty prudently  or  fadthfully.  Whatever  may  have  been  his  Oitinion  or 
tlie  opinions  of  his  neighbors  relativ<i  to  the  eventual  su6cieS8  of  the 
Confederate  States  in  iuBUrrecbion,  tSil6  Executor  was  n4t  anthorizM  to 
speculate  in  stocks  of  the  skid  States  irith  funds  belonging  tb  thii  edtAte 
administered  by  him.  In  thii  edaft  the  Executor's  duties  were  plainly 
indicated  by  iis  mandate,  fli^  t^srtaraieiit  of  Mahala  SproM.  3  Aii.  4CS. 
^'U  h  jojan  nndertakes  on  office  ot  Hndne^s  he  must  discharge  tiNf  dti^ 
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faithfully  and  pradently,  otherwise  he  is  rcsiwnsible  for  tho  conse- 
quences." 10  M.  708;  Fitz  v,  Richard,  20  An.  549,  and  succession  J. 
W.  Wilder,  21  An.  The  evidence  shows  that  the  notes  of  Mrs.  Man- 
ning for  three  hundred  dollars,  given  for  a  slavo,  were  collected  in 
Confederate  notes,  and  for  this  sum  the  executor  would  not  be  respon- 
sible. But  having  used  it  in  the  payment  of  Confederate  taxes,  which 
are  not  opposed,  he  is  not  entitled  to  any  other  credit  for  it.  We  do 
not  consider  that  the  Icttera  of  Mrs.  Y.  G.  Sprowl,  one  of  the  legatees 
of  the  testatrix,  ratify  the  acts  of  the  executor  in  any  manner,  even  if 
■he  hieid  the  power  to  do  so. 

It  is  therefore  ordered;  adjudged  and  decreed  tliat  the  judgment  of 
the  District  Court  be  avoided  and  reversed ;  that  the  opposition  of  the 
attorney  of  absent  lieirs  be  sustained,  and  that  there  bo  judgment 
against  Daniel  Brown,  executor  of  the  last  will  of  Mahala  Sprowl,  and 
in  favor  of  the  heirs  and  legatees  of  Mahala  Sprowl  for  the  sum  of 
seventeen  thousand  seven  hundred  and  ninety-three  dollars  and  fifty- 
two  cents,  with  five  per  cent,  per  annum  interest  tlicreon  from  the 
sixth  February,  IdGG,  till  paid,  and  the  costs  of  this  appeal.  It  is 
further  ordei^d  that  in  other  respects  the  account  be  homologated. 

Rehearing  refused. 


21    646 

4»  VA]  No.  187. — State  of  Louislana  r.  McLean  and  Hamilton'. 

Wfc^re  tiro  pirtloii  aro  triod  together  for  the  crime  of  mnrdor,  Mch  one  lii  enUtled  to  twelTc 
peMmptoiy  ohaUonges  to  tiie  jururiu  In  Buoh  m  CMe  the  privUeget  ot  the  one  must  not  be 
prejudiced  hj  the  acta  ot  tUe  uthur. 

Ike  objMtSon  thst  one  of  tho  petit  Jurors  wM  not  ft  rqjlsterod  voter,  oomea  too  late  if  not  made 
until  alter  verdict 

APPEAL  from  the  Distnct  Court,  parish  of  Bossier.  Levisee,  J. 
Robert  J.  Looncy,  District  Attorney,  for  tho  State,  J.  B,  Crriffin 
and  B.  W.  Turnery  for  defendants  and  appellants. 

Howe,  J.  The  defendants  were  indicted  for  murder,  and  having 
been  tried  and  found  **  guilty  without  capital  punishment,*'  were  sen- 
tenced to  imprisonment  at  hard  labor  for  the  term  of  their  natural 
lives.    From  this  judgment  they  have  appealed. 

It  appears  by  the  record  that  they  were  tried  jointly,  and  that  after 
McLean  had  challenged  two  jurors  peremptorily,  and  Hamilton  had  in 
the  same  manner  challenged  ten,  the  counsel  for  the  State  objected  to 
the  peremptory  challenge  of  another  juror  by  Hamilton  on  the  ground 
that  tho  prisoners  together  had  exhausted  the  twelve  peremptory 
challenges  accorded  by  law.  The  court  sustained  this  objection,  and 
the  defendant,  Hamilton,  reserved  a  bill  of  exceptions. 

We  are  of  opinion  that  the  ruling  of  the  court  was  erroneous.  Tho 
riglit  of  peremptory  challenge  is  one  of  great  importance,  and  where 
prisoners  are  tried  together  the  privilege  of  one  should  not  be  pre- 
judiced by  the  acts  of  the  other.    If  twelve  challenges  are  to  be  dia- 
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tributed  between  two  or  more  defendants,  how  is  tlie  division  to  be 
made  t  In  what  order  and  in  what  ratio  are  tlie  sliares  to  be  parcele^l 
out  ?  When  thirteen  defendants  are  tried  jointly  shall  each  be  declared 
to  have  twelye-thirteenths  of  a  x>ereniptory  challenge  ?  We  think  the 
law  accords  to  each  prisoner  a  right  to  twelve  challenges  of  the 
peremptory  sort.    Acts  of  1855,  p,  —  State  v,  Cazeau,  8  Ann.  114. 

We  see  no  reason,  however,  for  disturbing  the  judgment  as  to  the 
defendant  McLean.  His  only  ground  of  complaint  is  that  J.  L.  Biggs, 
one  of  the  jurors,  a  talesman,  was  not  a  registered  voter ;  but  this 
objection  was  made  for  the  first  time  after  verdict,  on  motion  for  a  new. 
triah  The  objection  came  too  late.  The  petit  jurors  are  severally 
presented  to  the  prisoner  before  being  empanneled  and  sworn ;  and  it 
is  his  duty  at  that  time  to  examine  them,  if  he  desires  to  test  their 
qualifications.    6  Ann.  310 ;  8  Rob.  590. 

For  the  reasons  given  it  is  ordered  and  adjudged  that  the  judgment 
appealed  from,  as  to  the  defendant  McLean,  be  affirmed  with  costs ; 
and  that  as  to  the  defendant  Hamillon  the  said  judgment  be  avoided 
and  reversed,  and  the  cause  remanded  for  a  new  trial  according  to  law. 


No.  131. — James  II.  Mumford  v,  £.  McRinnrt. 

Pftrol  «TldeBe«  is  not  Admlnlble  to  Mtablish  an  agency  to  aeU  land. 

A  partj  eannot  attack.  In  the  ooarta,  the  claim  of  a  pre-emptor,  without  Mbowing  a  prior  equllfti 

ble  right  to  the  land. 
A  poaaessor  in  good  fkith  on  eviction,  la  entiUed  to  recover  the  amounta  expended  hj  him  ia 

vaeftal  Improteaienti  made  on  the  land. 

APPEAL  from  the  District  Court,  parish  of  Natchitoches.  Orsbomf 
J.  B.  J,  Bowman  and  B,  J,  Cunningham^  for  plaintiff  and  appel- 
lant. Wm.  M.  Levy,  for  defendant.  A,  H.  PUrson  and  J,  M,  B, 
Tucker^  for  warrantors,  appellees. 

LuDELiNGy  0.  J.  This  is  a  petitory  action  to  recover  seventy-two 
acres  of  land  situated  in  the  paiish  of  Natchitoches.  The  plaintiff 
claims  rents  for  the  lands  from  first  day  of  January,  1852,  and  for  dam- 
ages. 

The  defendant  sets  up  title  by  purchase  from  T.  C.  Walmsley,  who. 
bought  from  Whitfield  Williams,  who  purchased  from  Walkinshaw, 
who  bought  from  Zadoc  Mumford,  the  fi&ther  of  the  plaintiff.  The 
vendors  were  successively  called  in  warranty.  The  defendant  and  the 
warrantors  derive  their  title  from  Zadoc  Mumford,  and  they  allege  that 
the  plaintiff,  who  is  the  9on  of  Zadoc  Mumford,  rati.ied  the  sale. 

There  was  a  verdict  i^nd  judgment  for  the  defendant,  and  the  plain- 
tiff has  appealed. 

There  was  a  bill  of  exceptions  taken  to  the  ruling  of  the  judge  a 
quo  receiving  the  testimony  of  Zadoc  Mumford,  on  the  grounds  that 
parol  testimony  is  not  admissible  to  establish  an  agency  for  the  sale  of 
landB,  nor  to  prove  a  subsequent  ratification,  and  that  the  written  ac^ 
could  not  be  contradicted* 


The  evideace  could  npl;  ha  xe.ceiy^d  (q  ^atab^j^li  f^n  IKgenpy  tp  fipll 
ll^^ds.    C.  C.  ?96l. 

It  wa^  admisQiblis  to*  prove  %  tf^tificatipfi.  Q^^vfi^qv^  v-  KandaU 
(decided  At  li|lonrpe.)  *    ' 

Tbp  secoQ.^  bill  of  exceptions  w^A  tp  jb]ii9  ^mi^sioo  of  proof  that  at 
the  time  tb^  land  ws^  pre-epipt^d  by  plajntilT  bQ  Wft3  a.  minor,  and  t^iat 
be  per][>etr%ted  %  fraud  upoii  the  goyenimeiit. 

1$  14  well  Be|^tle4  th^  one,  witbpuf;  a  prior  equitable  right  to  the  land, 
can  no);  attack  in  tl^e  courta  tii^  claim  of  th«  pre-emptor,  who  holds  a 
tHle  frpna  the  United  States.  In  thia  caaa  the  land  department  at 
ly^ahipgton  may  cancel  the  entry,  but  this  court  has  no  right  to  ex- 
amine into  the  regularity  of  tlie  proceedings  before  the  Register  and 
Rciceiycr,  <^  i(  i?  not  piriptpnded  that  the  defendants  had  a  prior  equita- 
ble right  to  ^he  land  when  the  pre-emptor  entered  it.  Wilcox  v.  Jack- 
i^oQ,  13  Petj^rs — ;  Lyttle  v.  the  St^t^  pf  Arl^ausas. 

Tbp  record  does  not  cpnt^n  any  proof  of  a  ratification  by  the  plain- 
tiff pf  the  sale ;  nor  had  the  defendant  been  in  possession  of  the  lands 
t^jx  yfsar^  when  this  %ctipn  was  commenced. 

Tlie  defendant  is  a  possessor  in  good  faith,  and  he  is  entitled  to  be 
reimbursed  the  amounts  expended  in  useful  improvements.  The  ver- 
dict and  judgment  are  erroneous.  But  justice  requires  that  the  case 
should  be  remanded,  to  enable  the  defendant  to  prove  more  accurately 
the  enhanced  value  of  the  property  resultucig  from  the  improvements 
placed  on  the  lanjds. 

It  is  therefore  ordered  and  adjudged  tliat  the  verdict  of  th^  jury  be 
set  aside ;  that  the  judgment  of  the  District  Court  be  axuiulled,  and 
that  this  case  be  remanded  to  the  District  Court  to  be  tried  according 
t9  ]^w>  §°4  ^^t  th^  appellees  pay  tba  costs  of  appeal. 

S^hi^i^Ag  xf fuaed* 


No.  133. — A.  B.  Jami^s  ^  Co.  v.  Ap^alq^  Wadb. 

WhK^v  tbf  inf^l  ■enl9»  c^  qqI  ^e  \m^  M  »  mmoM  of  otnycying  notice,  «he  holder  of  coinxner- 
del  paper  is  not  exciued  if  he  lUls  to  use  ell  other  means  within  hie  reach  of  hringtng 
home  notice  to  the  party  whom  he  wishee  to  eharg^.    ^  J^  399. 

To  \ifiid  the  Indoreer  on  a  promite  to  pajr  a  promiseory  note  after  diacbarjje,  the  holder  mvst 
^o^  t^t  the  prpmi  e  w)^F  xnade  with  a  OiU  knpirledse  of  hie  diecharge. 

• 

APPEAL  from  tjie  nj^stricf;  Cp^rt>  PW.^b  pf  Winn.     Onhorn,  J,    J. 
C,  W^eks  apd«7.  M.  B,  Tucker,  fpr  pjaintifff  a^d  ffppellants.    Jack  ^ 
Piersofin  for  dQife;idant  and  appellor* 

Howe,  J.  The  defendant  i§  sued  as  the  i^docser  of  a  bill  of  ex- 
change drawn  by  W.  R.  Hughes  on  Moore  &  Browder,  of  New  Or- 
leans, and  by  the  Ij^tter  accepted,  payabjp  o|i  th^  fifteenth  February, 

lees. 

On  tlie  (lay  of  its  maturity  tb^.  bi)l  loras  protested  by  a  notary  in  lisTew 
Oi'leans^  and  a  notice  deposited  iu  the  Px)fi^tpfl}Ge  ii^f  ^^t  city  a^dxc^u^ 
to  the  defendant,  at  Winnfield,  parish  of  Winn,  Lfi^i^ai^a* 


* 
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The  record  shows  that  in  Febrnaryy  1863^  all  postal  and  cojnmercinl 
intercourse  Tras  suspended  between  New  Orleans  and  WinnHeld.  The 
war  wa&  then  ra(;;in^,  q,nd  t]|.e  deport  ^^  ^^®  notice  in  the  Fostpfficc 
in  New  Orleans  had  no  effect  in  converting  the  conditional  obli^tion 
of  the  indorscr  into  an  absolute  liability.  19  A.  43,  63,  64,  72,  90 ;  20 
A.  300. 

If  the  holders  of  this  bill  desired  to  bind  the  indorser,  it  was  their 
duty  to  have  given  him  notice  of  dishonor  within  a  reasonable  time 
after  the  close  of  the  wat,  and  the  resumption  of  commercial  inter- 
coojrae.  Tiiere  b(4Rg  iu»  mdoncfi  that  any  ouotifie  except  the  one  de- 
scribed above  was  ever  given,  |J^e  in^orser  must  be  held  to  have  been 
discharged. 

It  is,  however,  urged  that  in  1867  the  d^lBodant  promised  to  pay  the 
bill,  and  that  at  the  time-  he  made  suck  promise  he  was  aware  that  he 
had  been  already  discharged  by  the  la/6he9  of  the  holders.  On  this 
point  the  onl3'  testimony  on  behalf  of  plaintiffs  is  the  following  state- 
ment by  one  of  their  witnesses : 

''  I  brought  up  tbe  original  claim  or  dri^  due  the  Arm  of  A.  B.  James 
4c.  Co.  to  tills  placp  some  time  in  ^pri],  }3G7,  an4  presented  it  to  Dr. 
Wade.  The  dqc^r  IpaViH^  f^  %  ^^^  sM^  tWt  the  indorsement  upon 
th|B  ^raft  i^as  hif  w^ufttj^f^,  i^d  |Jui^  ^|i9  an,oth(dr  of  liis  misfortunes 
during  the  war;  tl^t  <^t  t]p#  (MP^  )i$  |4Mb»r^.d  it  h^  8^ppMed  thftt  thi^ 
mtw  Hughes  wouh}  p«y  it  4t  99J||;wpily,  Imt  aupposed  that  he  had  not, 
aud  that  he  vould  have  it  to  pay«  Ds.-  Wade  remarked  to  witness  that 
he  was  going  to  tlie  city  In  a  frw  days — that  he  would  call  on  A.  B. 
Jam^s  |d  Co.  and  tiy  and  settle  it  with  t&em  there.  That  the  arrange- 
ment, he  thought,  would  be  made  quicker  than  witness  could  effect  it 
by  bringing  suit.    Witness  agreed  to  wait  on  Dr.  Wade.'' 

The  defendant  testified  tbat  ii;^  t|iis  interview  he  only  proposed  t) 
compromise,  qind  that  when  he  went  to  Sew  Orleftns  he  offered  to  give 
the  plaintiffs,  by  ^ay  of  cpmpromi^e,  npqaie  land  worth  about  fivehun- 
.dred  dollar^,  Tvl>ich  the^  refused  t9  KH^cept. 

It  is  by  no  means  certain  that  tl^  psomiso  sought  to  be  established 
ill  this  case  ^as  so  osplici);  i^ud  i^l^^ute  as  to  satisfy  tl^e  requirement 
of  the  law.     16  I^.  315  \  %  A- 16. 

But  if  the  proinise  ^'as  BMde  bp  de&ndn^t,  it  does  not  appear  that  it 
was  made  with  a  liiH  knowledge  of  his  disdiarge,  and  proof  of  such 
knowledge  is  clearly  required  to  enable  the  plaintiffs  to  recover. 

The  language  we  have.quoted  does  not  justify  the  inference  that  Dr. 
Wade  knew  that  the  liolders  had  Mled  to  give  him  legal  notice  of  the 
<lishonor  of  t!ic  bill.  It  is  rat4ier  the  language  of  a  man  who  supposed 
]ii8  liability  to  bo  c^^ar,  an^  V^ho  r\ieft^ll^  pr^diptcd  that  I^e  would  be 
forced  t.o  pay. 

Y/iJ  coucludo  th^t  t][fe  jjyLd|ffliieRt  spftfl^rpiJ^y  thecQ|irt  a  qw  in  favor 
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of  defendant  was  not   erroneous.    11  L.  17;  13  L.  368;  1  B.  83;  17 
L.  336;  7  R.  334. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
ii*om  be  affirmed  with  costs. 


No.  1.— State  of  Louisiana  ex.  rel.  M.  H.  Twicdell  v.  Jxues  B. 

Head. 

rbe  DLiizict  Jadge  if  without  aathoritj,  AiUiw  on  hi*  own  motion  or  by  the  coBMnt  of  pKtlM,  to 
tnuMfer  ft  suit  from  the  pariah  of  the  domicile  of  the  defendant  to  another  paiiah  of  Che 
Slate.    AU  proceodinga  had  in  a  caoie  alter  inch  tranafer  are  naU. 

APPEAL  from  the  Eleventh  Judicial  District  Court.    Lewii,  J.    271 
J,  Sandlin,  District  Attorney.    L.  B,  WaHdm  and  J,  M,  Jonee,  for 
relator.    J.  B.  Htad,  pro  se. 

Howell,  J.  On  the  twenty-first  June,  1869,  the  petition  in  this  case, 
addressed  to  the  '^  Judge  of  the  Eleventh  Judicial  District  of  the 
State  of  Louisiana,  holding  sessions  in  and  for  the  parish  of  Bienville,'* 
was  filed  in  the  clerk's  office  in  said  parish,  in  which  it  is  alleged  that 
the  defendant  is  unlawfully  holding  and  exercising  the  office  of  parish 
judge  of  the  parish  of  Bienville,  and  judgment  is  asked  against  him  and 
in  favor  of  the  relator,  M.  H.  Twichell.  The  defendant  was  cited  in  the 
usual  form  to  answer  in  said  parish,  on  the  first  Monday  of  September, 
1869.  The  judge  of  the  district  then  issued  an  order  addressed  to  the 
defendant,  to  appear  before  him  in  chambers  at  Minden,  Claiborne 
parish,  on  the  second  Monday  in  July,  to  try  the  case,  and  another 
order  to  the  clerk  of  the  District  Court  for  Bienville  parish  to  be  pres- 
ent at  said  trial,  with  all  the  papers  in  his  office  appertaining  to  said 
case,  and  to  act  as  clerk  of  the  District  Court  as  fuUy  as  at  a  regular 
term.  Another  citation  was  then  issued  by  said  clerk  to  the  defendant, 
citing  him  *^  to  appear  before  the  Judge  of  the  JElcventh  District  Court 
in  chambers  at  the  town  of  Minden,  in  the  pansh  of  Claiborne^  and 
comply  with  the  prayer  of  the  annexed  petition,  or  file  your  (his)  an- 
swer thereto  in  writing,  in  the  office  of  the  clerk  of  the  District  Court 
in  and  for  thepa^nsh  of  Bienville,  on  the  second  Monday  in  July  next,'* 
on  which  day,  the  record  states,  the  court  was  opened,  answer  filed, 
jury  disallowed,  application  for  a  continuance  granted  to  the  first  Mon- 
day in  August,  and  court  adjourned  to  said  date  (second  August,  1869), 
all  at  Minden,  Claiborne  parish.  The  record  further  shows  that  the 
**  court  met  pursuant  to  adjournment,  in  the  town  of  Minden,  parish  of 
Claiborne,  on  the  first  Monday  of  August,"  etc.,  at  which  time  and  place 
exceptions  to  the  jurisdiction  of  the  court  were  filed  and  overruled; 
trial  was  had,  judgnient  rendered,  and  appeal  granted.  The  above  ex- 
ceptions were  not  taken  to  the  place  and  manner  of  trial,  but  it  is  now 
contended  before  us  that  the  District  Judge  had  no  legal  power  to 
transfer  the  ''  District  Court  in  and  for  the  parish  of  Bienville  "  to  Clai- 
borne parish,  and  compel  the  defendant,  his  witnesses  and  the  derk  to 
attend  in  the  latter  parish. 
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state  of  LoQislftn»  ei  re!.  M.  H.  Twichell  ▼.  James  S.  Head. 


These  proceedings  were  not  only  totally  without  authority  in  law, 
but  are  in  evasion  of  the  one  hundred  and  sixty-second  article  of  the 
C.  P.,  as  amended  by  the  act*  of  March  19,  1861,  and  construed  by  this 
court  in  the  case  of  the  State  v.  Judge  of  the  Eleventh  District,  21  A. 
n.  258.  We  there  held  that  no  one  is  pennitted  to  consent  to  be  sued 
elsewhere  than  in  the  parisli  of  his  dbfnicile  or  residence,  except  in  cases 
expressly  provided  for  by  law,  and  this  case  is  not  within  such  excep- 
tions. The  authority  in  act  No.  15G  of  the  statutes  of  1868,  to  try  such 
cases  in  chambers,  does  not  authorize  the  judge  of  a  district  to  remove 
the  parties  and  officers  of  one  parish  to  another,  but  simply  to  try  a  case 
in  chambers,  in  the  parigh,  where  tlie  suit  must  be'  brought.  Section  2 
of  said  act  makes  it  the  duty  of  the  District  Attorney  of  the  parish  in 
tchich  the  case  arises^  and  of  the  Attorney  G^eneral  in  the  parish  of 
Orleans,  to  bring  such  action  against  the  offending  party  when  required. 
Section  3  requires  service  to  be  made,  and  the  answer  of  the  defendant 
to  be  filed  within  the  delays,  the  same  as  in  other  civil  suits,  and  the  case 
to  be  tried  by  preference  over  all  other  cases,  without  being  fixed  for 
trial,  after  issue  joined;  and  section  13  confers  the  additional  right  to 
have  the  case  trieil  in  chambers,  or  at  a  special  term  of  the  court,  called 
by  the  judge  of  the  district,  upon  giving  legal  notice  to  the  parties 
interested,  and  it  also  reserves  to  each  party  the  right  of  trial  by  a 
special  jury,  to  be  summoned  according  to  law. 

There  is  nothing  in  any  of  these  provisions,  or  any  other  part  of  said 
act,  giving  the  judge  of  the  district  i>ower  or  authority  to  try  the  case 
out  of  the  parisli  in  which  it  arises.  On  the  contrary,  they  plainly  im- 
ply that  the  action  shall  be  brought  and  tried  in  the  parish  of  the  de- 
fendant's residence  or  domicile,  as  in  other  civil  suits. 

We  are  constrained,  therefore,  to  declare  all  the  proceedings  had  be- 
fore the  district  judge  in  this  matter  null  and  void,  and  as  a  legal  se- 
quence there  are  no  other  questions  properly  presented  for  our  con- 
sideration. 

It  is  therefore  ordered  that  the  judgment  from  which  this  appeal  is 
granted,  and  all  other  proceedings  herein  before  the  district  judge  in 
the  parish  of  Claiborne,  including,  the  orders  of  twenty- sixth  June, 
1869,  to  the  defendant  and  to  the  clerk,  be  declared  null  and  void,  and 
that  this  cause  be  remanded  to  the  District  Court  in  and  for  the  parish 
of  Bienville,  to  be  proceeded  in  according  to  law.  Costs  of  appeal  to 
be  paid  by  the  appellee. 


No  153. — Union  Bank  op  Louisiana  v.  Michael  Ryan. 

When  the  defendaa^  flie  makor  of  a  nHromiaaory  note,  Mtabliataes  a  fUlore  of  oonsideratioa  as 
between  himself  and  Us  payee*  amounting  to  a  fraad,  the  holder  bjr  Indorsement  is  obl^ed 
to  show  that  either  he  or  some  preceding  holder  took  it  in  good  faith  and  for  value. 

APPEAL  from  the  District  Court,  parish  of  Rapides.,    Lewis,  J. 
Manning  J  for  plaintiff  and  appellant.    Byan  &  White,  for  defend 
lot  and  appellee. 
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tJnion  Bank  of  Louidiuia  ▼.  idUchacl  Bysn. 

Hoxt'E,  J.  This  suit  was  instituted  upon  a  promissory  note  made  by 
dfcf6ildaiit  dated  March  20,  1861,  and  payable  February  10, 18G2,  to  the 
order  of  Botchford,  Brown  &  Co.,  and  by  ihe  latiet  indorsed. 

Ttie  defendant  admits  in  his  answer  {he  execution  of  tlio  note  but 
denies  indebtedness  io  any  one  thereon,  and  avers  that  the  note  is 
really  his  own  property ;  that  it  never  passed  into  the  hands  of  plaintiff 
in  the  ordinary  course  of  business,  that  it  was  really  controlled  by 
llotchford,  Brown  &  Co.,  the  bank  being  only  a  nominal  party ;  thnt 
during  the  year  1859  the  defendant  purchased  a  number  of  slaves,  and 
that  Botchford,  Brown  &  Co.  indorsed  part  of  tlie  notes  given  for 
their  price,  payable  one  year  after  date ;  that^  when  the  noted  wfere 
about  to  mature,  Botchford,  Brown  &  Co.  wrot^  to  d(}fehddnt  and 
enclosed  four  notes  to  bo  signed  by  defenddut,  to  talce  up  or  renew  the 
original  notes,  leaving  blanks  fot'  date  and  time  of  payment ;  that  the 
defendant  signed  these  notes  and  sent  th^m  forward  for  tlie  purpose 
stated,  but  that  Botchford,  Brown  &  Co.  never  took  up  those  original 
notes,  but  used  the  series  of  notes  of  which  the  obligation  in  suit  was 
one  for  their  own  benefit  without  the  consent  of  the  defendant,  who 
was  obliged  after  the  /war  to  pay  the  original  notes  to  th6  holders 
thereof. 

There  was  judgment  in  fkror  of  defendant  And  plaintiff  has 
appealed. 

The  evidence  shows  a  total  failure  of  conliideration  of  the  note  in 
suit  as  between  the  maker  and  the  payees.  It  #ad  executed  and  sent 
to  the  latter  for  a;  specific  pdrpbi^e,  to  bb  used  in  the  renewal  of  notes 
about  to  fall  due.  It  wad  not  86  dsb'd,  but  was  misapplied  by  Botcli- 
ford,  Brown  &  Co.,  to  other  purposes,  and  tiio  defendant  was  obliged 
to  pay  the  original  notes.  Upon  the  trial  an  account  current  between 
Botchford,  Brown  &  Co.  and  the  defendant  was  offered  by  plaintiff, 
and  on  this  the  defendant  appears  to  have  been  credited  with  the 
proceeds  of  the  note  in  suit,  by  discottnt,  $4936  80,  but  the  account 
wds  not  in  any  wise  proved;  it  itas  onl^  admitted  by  consent  of 
defendant  to  establish  *'  the  fact  tlitft  Aueh  tin  liccount  was  rendered, 
but  not  that  defendant  ever  cbtttfelnt^d  tb  itd  correctness  or  that  it  i^as 
binding  on  him." 

The  defendant  then  having  clearly  established  a  failure  of  considera- 
tion through  the  fraud  of  his  payees,  it  remains  for  us  to  consider  what 
effect  this  fuct  ha^  upon  the  rights  of  tiM  phdtftiiff. 

We  consider  it  well  settled  that  when  upon  the  trial  of  a  case 
like  this  the  defendant  clearly  cstablia^es  fiiilure  of  consideration,  as 
between  himself  and  his  ]Sdyee,  litfidtmtiitg  t6  ik  fraud;  the  plaintiff,  as 
indorsee,  is  required  to  explain  the  circumstances  of  his  possession, 
and  to  show  that  dther  he  or  sbme  pr<$cedingr  party  to  the  note  took 
it  in  good  faith  aiid  for  talue.  tiayley  on  Bills,  p.  492  to  495,  and 
notes ;  9  Ann.  20,  22. 
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Union  Bank  of  Lonledstta  ▼.  HichMl  Rym. 


The  plaintiff  in  this  ctme  made  no  saeh  proof,  and  we  therefote  con- 
clude that  tli^  jmlgmstit  of  the  court  <»  qua  was  correct. 

It  is  tlierofore  oixlered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


No.  154. — RouniiT  C.  Hynson  v,  Joiix  Cokdukes  and  the  Estate  of  R. 

C.  Hynsok,  Jr. 

The  leuor  Ium  »  privilege  for  the  pagrwni  of  the  rent  on  ftll  the  moTtblea  found  on  the 
lewied  pretoifCK  without  reference  to  wliethef  such  property  belongs  jointly  to  the  partners 
lu  the  planting  bu»lueas,  or  to  one  of  them  only.    19  An.  IIS ;  90  An.  261 

Evidenctt  Is  taiadmiseible  In  a  suit  by  the  lesaor  ior  rent,  to  show  ttie  tarnw  aPQd  condttiona  of 
a  partnership  bcvwovn  the  leasees. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Lewis,  J.    J{.  A,  Hunter,  tor  plaintiff  and  appellee*.     T,  C,  Han- 
niug,  JiffOM  &  W  hiUj  for  defendants  and  appelfaiats. 

Taliaf£rko,  J.  The  plaintiff  leased  his  jdantation  for  the  yeoiis 
1666  and  1867  to  his  sou,  R.  C.  Hynson,  Jr.  He  reserved  to  himself 
a  small  portion  of  the  land  surrounding  the  mansion  house  in  which 
he  continued  to  reside.  The  number  of  acres  leased  in  1866  was  twelve 
hundred  and  eighty,  and  for  the  year  1867,  reserving  to  himself  a  larger 
quantity  than  he  did  in  1866,  the  quantity  of  land  leased  was  nine  hun- 
dred and  thirty  acres.  Six  dollars  per  acre  for  each  year  was  the  amount 
agreed  upon  for  the  rent.  R.  C.  Hynson,  Jr.,  being  without  means  himself 
to  sustain  the  expense  of  carrying  on  the  cultivation  of  the  place 
entered  into  a  planting  partnership  with  the  defendant,  Cordukes,  who 
made  all  the  advances  necessary  and  paid  for  the  supplies  and  current 
expenses  of  the  plantation.  This  partuiirship  was  entered  into  about 
the  time  the  lease  was  made.  Besides  the  current  expenses  for  the 
year  1866,  it  was  essential  to  the  enterprise  the  parties  had  engiiged  in, 
to  erect  new  buildings  on  the  plantation,  which  by  the  calamities  of 
war  had  become  stnpped  of  all  its  improvements.  A  costly  steam  giu 
and  mill  with  all  the  necessary  machinery  were  built  and  established — 
besides  other  works  of  a  permanent  character  were  made.  The  Entire 
cost  of  these  improvements  was  paid  by  Cordukes.  It  was  stipulated 
in  the  contract  of  lease  that  the  cost  of  replenishing  the  place  with 
ueces^ry  and  permanent  improvements  should  be  taken  out  of  the 
rent  for  the  year  \^^^  the  cost  not  to  exceed  tlie  amount  of  the  rent. 
There  was  no  obligation  on  the  part  of  the  plaintiff  to  pay  for  any 
improvements  made  iu  1867,  as  it  was  deemed  tliat  those  made  in  1866 
were  sufficient.    A  corn  crib  and  a  cabin,  however,  were  built  in  1867. 

The  plaintiff  claims  1 13,260  for  rent  of  the  x>lantation  lor  the  two 
years.  The  defendant,  Cordukes,  claiuls  as  cost  of  the  improve- 
ments he  put  upon  the  place  #10,245,  and  preseuted  an  acc<mnt  with 
vouchers  to  establish  iU    A  part  of  the  account  was  rejected  in  the 

79 


554  SUPREME  COURT  OF  LOUISIANA, 

Robert  a  Hjnson  v.  John  Cordnkas  mad  th«  Estate  of  B.  C.  Bjuaoa^  Jr. 

court  below,  which  reduced  his  claim  to  $8819  46.  To  this  redaction 
ire  do  not  see  that  he  objected.  Robert  C.  Hynson,  Jr.,  die4  in  the  latter 
part  of  the  year  1867,  and  Cordakes  became  his  administrator.  Soon 
ailter  the  plaintiff  instituted  this  suit  against  Cordakes  and  the  estate  of 
Robert  C.  Hynson,  Jr.,  jointly,  for  $4440  54,  the  balance  due,  as  he 
riaims,  after  deducting  th^  $8319  46  for  the  improvements. 

The  plaintiff  had  judgment  in  his  favor  on  this  basis  for  $2220  27, 
with  legal  interest  from  service  of  citation,  against  Cordakes,  individ- 
ually, and  for  the  like  sum  and  interest  against  him  as  administrator 
of  the  estate  of  Robert  C«  Hynson,  Jr.  The  judgment  also  recognized 
the  plaintiff's  right  of  privilege  as  lessor  upon  the  work  animals, 
mules,  ihrming  utensils,  etc.  found  upon  the  place  and  ordered  them 
(already  in  the  hands  of  the  sheriff  by  provisional  seizure)  to  be  sold 
to  pay  the  judgment.  From  this  judgment  the  defendant,  individu- 
ally, and  as  administrator,  appealed. 

The  defense  is,  that  by  the  contract  between  the  defendant.  Cor- 
dukes,  and  Robert  C.  Hynson,  Jr.,  an  ordinary  partnership  was  formed ; 

■ 

that,  each  partjper  is  bound  only  for  his  half  of  the  debts.  On  this 
ground  he  contends  that  his  expenditures  in  permanent  improvements 
made  on  plaintiff's  plantation  exceeds  one-half  the  amount  of  the 
rent,  and  he  accordingly  claims  from  the  plaintiff,  in  reeonvenliou,  the 
excess,  which  he  i)laces  at  $5000.  He  also  claims  damages  for  the 
provisional  seizure  of  the  mules,  stock,  etc.,  found  on  the  plantation, 
all  of  which,  he  alleges,  belong  to  him  individually. 

A  bill  of  exceptions  was  taken  by  the  defendant  to  the  exclusion  of 
evidence  offered  by  him  to  show  the  terms  and  conditions  of  the  part- 
nership entered  into  between  himself  and  Robert  C.  Hynson,  Jr.  The 
evidence  was  properly  excluded.  The  stipulations  of  the  partners 
between  themselves  coidd  not  affect  the  plaintiff  who  was  not  k  party 
to  them.  A  second  bill  of  exceptions  to  the  same  purport  was  taken 
which  it  is  not  necessary  to  consider. 

We  think  the  judgment  of  the  lower  court  correct.  Here  was  a  debt 
for  the  payment  of  which  the  law  accords  a  privilege  of  the  highest 
order.  The  defendant  had  been  allowed  the  amount  of  his  disburse- 
ments for  improvements  on  the  plaintiff's  plantation  and  a  balance 
remained.  This  balance  was  owing  by  the  partnership,  and  w^iether 
jointly  or  not,  the  lessor's  privilege  bore  uiM>n  all  the  personal  property 
found  upon  the  leased  premises  without  reference  to  whether  such 
property  belonged  jointly  to  the  partners  in  the  planting  adventure  or 
to  one  of  them  only.  Civil  Code  article  2675 ;  19  An.  112 ;  20  An.  266 : 
Civil  Code  3185.     See  also,  18  L.  R.  193 ;  3  Rob.  52 ;  10  An.  627. 

It  is  therefore  ordered,  adjudged  and  deereed  that  the  judgment  o/ 
the  District  Court  be  affirmed  with  costs  in  both  courts. 
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No.  116. — ^President,  ktc,  of  Louisiana  State  Bank  v.  Valerv     %  ^ 

Gaiennie. 

A  tenk  Uking  •  note  b«ft>re  maturity  m  ooIUtenl  ■eenrity  for  monej  lotned,  beoomei  tto. 

bolder  In  good  fttth  for  »  yaXnabla  eonatdwfttlon. 
Tho  ptodgoe  of  •  promlMOiT  Aoto  pi^bto  to  the  drftwor's  own  order  and  by  him  indoraed  in 

blank  may  ane  and  recovor  on  the  note  without  the  Indorsement  of  the  pledger. 

APPEAL  from  the  District  Court,  parish  of  Natchitoches.    Lewis,  J 
D.  FiersoH  and  O.  F,  Dranguett  for  plaintiffs  and  appellants.-  Pier- 
wn  dt  Levy,  for  defendant  and  appellee. 

Howe,  J.  On  the  twentieth  April,  18G0,  the  defendant,  for  the  ac- 
commodatien  of  B.  Toledono  &  Taylor,  made  his  promissory  note  to 
his  own  order  for  the  som  of  $10,956  56,  dated  at  New  Orleans,  and 
payable  three  years  after  date,  and  indorsed  the  same  in  blank.  On 
the  thirteenth  April,  1861 ,  more  than  two  years  before  tlie  obligation 
matured,  it  was  transferred  to  the  plaintiffs,  the  Louisiana  State  Bank, 
OS  collateral  security  for  throe  notes  of  Toledano  &  Taylor,  amounting 
in  all  to  $35,000,  and  falling  due  in  1803. 

The  notes  lastly  mentioned  being  unpaid,  the  bank  instituted  suit 
thereon  in  New  Orleans  against  Toledano  &,  Taylor,  but  proceedings 
were  stayed  by  the  voluntary  surrender  of  tlio  latter.  The  syndic  of 
Toledano  &  Taylor  adyertised  and  sold  tlie  note  in  suit,  among  others, 
subject  to  the  rights  of  the  pledgees,  and  the  bank  purchased  it  on  the 
eighth  June,  18G7«  The  bank,  however,  had  never  given  up  the  note 
.to  the  syndic,  but  had  already,  on  the  twenty-eiglith  of  March,  1867, 
instituted  this  suit  upon  it  against  its  maker. 

In  his  answer  the  defendant  alleged  that  he  made  the  note  merely 
for  the  accommodation  of  Toledano  &  Taylor;  that  they  transferred  it 
to  the  plaintiffs,  who  had  full  knowledge  of  its  character  as  to  the  re- 
spondent ',  that  it  was  transferred  to  pluintiffd  as  collateral  security  for 
a  discount  grafted  to  Toledano  &,  Taylor ;  that  the  plaintiffs  had 
brought  suit  and  obtained  judgment  upon  the  principal  obligation,  aud 
liad  collected  the  whole  or  a  part  thereof;  that  the  note  of  defendant 
had  been  advertised  for  sale  by  the  syndic  of  Toledano  &  Taylor,  with 
the  knowledge  and  consent  of  the  plaintiffs,  and  that  the  title  and 
ownership  of  the  same  had  been  retransferred  to  Toledano  &  Taylor, 
and  the  note  being  only  accommodation  paper,  had  become  subject  to 
the  equities  existing  between  the  latter  and  the  defendant. 

There  was  judgment  for  the  defendant,  and  the  plaintiffs  have  ap- 
pealed. 

We  have  stated  above  the  facts  which  are  established  by  the  record. 
The  other  allegations  of  the  answer  are  not  proved. 

In  view  of  tliese  facts  we  are  of  opinion  that  the  plointiflii  are  entl« 
tied  to  recover. 

In  the  first  place,  the  very  fact  averred  by  the  defendant,  that  he 
made  the  note  for  ^e  accommodation  of  Toledano  &,  Taylor  is  import* 
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ant.  He  desired  to  give  them  credit.  lie  gave  them  the  use  of  Mb 
name  to  the  extent  of  the  umount  of  the  note,  and  thus  enabled  them 
to  obtain  credit.  7  Ann.  227.  The  note  was  then,  as  alleged  in  the 
answer,  transferred  to  the  plaintiffs  as  collateral  security,  and  upon  its 
faith  a  large  discount  waa  obtained,  and  the  evidence  shows  that  this 
transfer  took  place  long  before  the  note  fell  due.  The  plaintiffs  thus 
became  holders  of  the  note  in  good  faith,  for  value,  before  ipaturity. 

It  is  contended  by  the  defendant  that  iniMimuch  as  the  note  in  suit 
was  not  indorsed  by  Tolcdano  &  Taylor,  the  pledge  to  the  bank  was 
not  valid  under  article  3128  of  the  Civil  Code,  whijh  provides  that 
''  notification  of  the  act  of  pledge  to  the  person  owing  the  debt  pledged 
shall  not  be  necessary,  if  the  debt  is  evidenced  by  a  note  or  other  ob- 
ligation payable  to  bearer  or  order,  because  in  that  caso  it  will  suffice 
if  the  note  or  obligation  shall  have  been  indorsed  by  the  person  pledg- 
ing it,  to  invest  the  creditor  with  the  privilege  above  mentioned,'** 

To  this  we  reply  that  even  if  the  defendant  in  this  case,  who  has  dis- 
tinctly averred,  in  his  answer,  that  the  note  was  transferred  to  plain- 
tiffs, can  now  question  the  validity  of  such  transfer;  and  even  if  the 
article  quoted  has  not  been  repealed  by  the  sweeping  provisions  of  the 
act  of  18^,  in  reference  to  the  pledge  of  negotiable  notes,  yet  the  ar- 
ticle in  question  does  not  declare  the  nullity  of  the  transfer  of  a  note 
like  the  one  in  suit  to  a  pledgee  merely  because  the  name  of  the  pledger 
is  not  indorsed  upon  it.  It  merely  declares  that  such  indorsement  shall 
invest  the  creditor  with  the  privilege  provided  by  article  3124,  a  privi-. 
Ifege  on  the  obligation  as  against  the  other  ereditore  of  the  pledger.  The 
liabilities  of  the  maker  of  the  note  spring  from  the  rules  of  commer- 
cial law.  When,  as  in  this  case,  the  note  drawn  to  the  order  of  the 
maker  is  indorsed  by  him  in  bhuik,  and  before  maturity  transferred  for 
value  to  the  plaintiffs,  the  maker  con  not  bo  heard  upon  a  question 
which  concerns  only  other  creditors  of  the  pledger.  Matthews  v, 
Rutherford,  7  Ann.  227. 

It  is  further  urged  tlmt  the  plaintiffs  are  not  holders  for  value  be- 
cause they  received  the  note  as  collateral  security  only;  but  the  con- 
trarjv doctrine  is  well  settled.  Swift  «.  Tyson,  16  Peters,  p.  20;  Suc- 
cession of  Dolhonde,  21  Ann.  p.  3. 

And  in  such  a  case  as  this,  where  there  is  no  evidence  that  the  prin- 
cipal obligation  has  been  discharged  even  in  part,  the  rights  of  the 
plointiflb  are  for  all  practical  purposes  the  same  as  they  would  have 
been  if  plaintiffs  had  purchased  the  note  before  maturity. 

For  the  reasons  given,  it  is  ordered  and  adjudged  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and  that  the  plaintiffs  do  have 
and  recover  &om  the  defendant  the  sum  of  ten  thousand  nine  hundred 
and  fifty-six  dollars  and  fifty- six  cents,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum  from  April  23, 18G3,  till  paid,  and  costs  in  both 
eottvta. 
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No.  189. — Tiio^ii'soN  .Wood  v.  A..  McCnAsriE,  Administrator,  etc.  21  557 

106  804 
Am  MguiV*  x^bt.to  eoanpttifallon  majr  be.iaftOMd  fiaam  tbc  nature  of  tbe  eerrlcos  miA  the 
relatiooe  ot  the  pfr^ee.  wiUioilt  WPQf  ^f  Alt  «cpv«ie  aftreement;  yet  to  reeo?^  in  rach 
caap  the  plalntUf  miut  abow  povfiB  e^jeclflc  ac^  performed  ia  the  capadtjr  of  mandatory 
belbre  Any  implied  oontrMt  for  ooapenMiioB  oan  bo  eetablishod  and  form  the  beaii  of 
jttch  reoovcxy. 

APPEAL  from  the  District  Court,  parish  of  Bossier.     Wcems,  J.    X. 
B.  JTatlina  and  J.  M.  JoAea,  for  plaintiff  and  appellee.     IF.  B. 
£yan,  for  defendant  and  appellant. 

IIow^,  J.  The  plaintiir  ,8ued  the  defendant,  as  administrator  of 
Winifred  Wood,  deceased,  for  fl^p  ftuip  of  $1719  40,  upon  the  following 
cuttso  of  action : 

*''  For  thi^,  iikfit  petitioiMDr  t>Aar4edy  fqmiabed  rooms,  fire^  and  ser- 
vants, and  riding  homes,  and  a  caniage,  and  all  necessary  attention  to 
Winifred  Wood  ia  her  old  age,  saeh  as  her  almost  helpless  condition 
made  necessary,  and  such  as  her  possession  of  a  handsome  fortune  re- 
cpiired.  That  petitioner  also  attended  to  her  business  generally,  such 
as  securing  her  demands  by  taking  notes,  by  taking  care  of  her  effects, 
ail  from  December  20,  A.  D.  1856,  to  twenty-eighth  May,  1860.  For 
items  and  dates  reference  is  made  to  the  account  hereto  annexed  as 
part  of  this  petition." 

Ko  account,  however,  was  p>nnexed  to  the  petition,  and  it  does  not, 
therefore,  inform  us  how  long  the  board  was  furnished,  how  many 
rooms,  fires  and  servants  were  aoppUed,  and  for  what  time,  or  how 
many  riding  horses  wore  usefd  ^7  ^^  ^^d  and  almost  helpless  lady,  01* 
how  many  notes  he  took  fox  her,  or  ^hat  and  how  many  effects  he  took 
care  of. 

The  defendant  pleaded  the  general  denial,  and  alleged  that  the  in- 
testate waa  in  the  family  i>f  the  plaintiff  as  an  invited  guest,  and  not 
as  a  boarder;  that  she  allowed  plaintiff  the  use  of  her  slaves  and  of 
)ier  revenues  and  money  to  a  large  anumnt,  and  that  if  he  ever  attended 
to  her  affairs  he  dinl  so  gratoitonsly.  He  further  averred  that  if  the 
iutestjite  ever  owed  plaintiff  anything  it  had  long  since  been  paid^ 
to  wit,  on  the  fonrtecjiatli  Apdl>  1^^- 

He  afterward  pleaded  the  preseiiption  of  one  and  three  years. 

There  was  judgment  for  plaintiff  for  §1666  25,  with  interest  on 
various  installments,  and  defendant  appealed. 

'Hie  claim  for  board  and  lodging  is  prescribed,  except  that  portion 
wliii'h  accrued  during  the  year  previous  to  the  commeneement  of  the 
Kult.  The  citation  waa  served  September  03, 1860,  and  the  only  portion 
ot  this  claim  which  it  is  necessary  to  consider  on  its  merits  is  that 
alleged  to  have  accrued  after  September  1,  1860,  about  nine  months, 
which,  if  the  claim  be  real,  is  shown  to  be  worth  about  eighteen  dollars 
a  uiontli,  or  in  all  the  suq»  of  one  hundred  and  sixty-two  dollars.  C. 
C.  34111);  S  A.  759;  5  A.  509;  3  A.  141 ;  3  A.  548. 

But  the  family  physician  of  the  intestate,  a  witness  for  the  plaintiff, 
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testifies  that  she  died  in  1853,  and  he  would  be  likely  to  know  more 
exactly  than  any  of  the  other  witnesses.  The  only  matter  in  the  record 
which  seems  to  establish  clearly  that  she  was  living  in  18C0  is  a  certified 
copy  of  a  promissory  note  introduced  by  defendant,  made  by  phiintiff 
to  the  order  of  Winifred  Wood,  and  dated  April  14,  1860,  for  $1500. 
and  intended  to  show  that,  at  that  time  the  plaintiff  so  far  from  being 
a  large  creditor  of  the  intestate  was  in  reality  largely  in  hcc  debt,  and 
that  this  note  was  given  as  evidence  of  such  debt.  The  plaintiff  in- 
sists that  this  copy  of  a  note  proved  nothing.  If  so,  we  must  decide 
as  matter  of  fact  that  Winifred  Wood  died  in  1858,  and  that  for  board 
and  lodging  the  plaintiff  has  no  claim  that  has  not  been  prescribed. 
If  the  evidence,  on  the  contrary,  show^s  that  the  plaintiff  did  make  his 
note  to  the  intestate  in  April,  1860,  we  must  condtide  that  his  whole 
claim  is  fictitious.  In  the  absence  of  some  explanatory  evidence  we 
cannot  believe  that  the  plaintiff  would  at  that  time  have  given  his 
note  at  one  year  for  $1500  to  a  helpless  old  lady  of  fortune,  who  is 
proved  to  have  liad  large  amounts  of  ready  money,  if  she  had  been  in- 
debted to  him  in  a  still  larger  sum,  or  in  any  sum. 

The  plaintiff  sought  to  show  by  the  testimony  of  a  member  of  the 
bar  that  notes  are  frequently  given  without  a  settlement  of  pre-existing 
accounts;  and  that  the  parties  to  this  note  were  **  quiet  country  people 
not  having  much  dealing  commercially,  and  not  familiar  with  legal 
rights  in  such  matters."  We  think  his  testimony  rather  makes  against 
the  plaintiff.  In  the  bustle  of  business,  or  for  the  accommodation  of  each 
other,  merchants  having  large  commercial  dealings  may  make  notes  to 
'each  other's  order,  without  a  settlement  of  pre-existing  accounts,  but 
*' quiet  country  people''  are  not  apt  to  do  so  unless  the  maker  of  the 
note  is  indebted  to  the  payee.  W^hat  would  this  helpless  old  lady  of 
large  means  and  ready  money  be  doing  with  the  plaintiff's  note,  unless 
he  was  in  her  debt  1  We  must  confess  that  the  assertion  of  the  defend- 
ant's counsel  that  the  claim  in  suit  was  fabricated  in  order  to  compen- 
sate this  note  is  not  without  foundation. 

The  claim  of  the  plaintiff  for  services  as  an  agent  is  not  established, 
One  witness  says  the  plaintiff  acted  as  agent  from  1851  or  1852  till 
said  Wood's  death,  but  he  does  not  inform  us  of  a  single  specific  act  of 
agency.  He  declares  the  agency  was  worth  five  hundred  dollars  per 
annum  for  the  first  five  years,  and  three  hundred  dollars  -per  annum 
for  the  last  three  years,  but  how  he  arrives  at  this  conclusion  is  not 
apparent.  He  proves  no  employment  by  Mrs,  Wood,  no  agreement, 
express  or  implied ;  he  does  not  inform  us  of  a  single  act  ever  done  by 
the  plaintiff  to  which  the  law  would  afilx  any  presumption  of  useful- 
ness or  value.  It  is  declared  by  the  Civil  Code,  article  2960,  that  the 
procuration  is  gratuitous  unless  there  have  been  a  contrary  agreement ; 
and  while,  under  the  Code,  which  has  modified  the  Roman  law,  it  is 
not  of  the  essence  of  mandate  tliat  it  be  gratuitous,  and  an  agent's 
right  to  compensation  may  be  inferred  from  the  nature  of  the  services, 
and  the  relations  of  the  parties,  without  proof  of  an  express  agree- 
ment, yet  it  must  be  shown  at  least  that  some  specific  services  wer« 
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rendered  in  the  capacity  of  agCDt  before  any  implied  contract  for  com« 
pensation  could  be  established.  5  A.  672;  7  A.  207;  10  L.  506 ;  11  L. 
296 ;  14  A.  317. 

For  the  reasons  given,  it  is  ordered  and  adjudged  that  the  judgment 
appealed  from  be  annulled,  ayoidcd  and  reversed,  and  that  there  be 
judgment  for  defendant  as  administrator,  with  costs  in  both  courts. 


l\o.  149.— Pauline  Lott  and  Harby  Lott  v,  William  Mills  and 

SlIESIFF. 
Erldence  to  MtftbUah  title  Is  not  admlialble  in  »  ponoMory  action. 

APPEAL  from  the  Ninth  Judicial  District  Parish  Court  of  the  parish 
of  Bapides.  IFm.  A.  Seay,  attomey-at-law,  selected  to  try  recused 
cases.  M,  A,  Huntery  for  plaintiffs  and  appellees.  Buan  &  White^  for 
defendants  and  appellants. 

Taliaferro,  J.  The  defendant,  as  executor  of  Edward  Johnson, 
deceased,  procujrcd  from  the  Parish  Court  an  order  of  sale  of  a  certain 
house  and  lot  in  the  town  of  Alexandria,  which,  he  alleges,  belongs  to 
the  succession  of  Johnson,  and  was  proceeding  to  have  the  property 
sold  by  the  sheriff  when  the  plaintiffs  obtained  a  writ  of  injunction 
restraining  the  slieriff  from  making  the  sale. 

Tlie  ground  stated  for  the  ioj unction  is  disturbance  of  the  plaintiffn 
in  the  peaceable  possession  of  the  house  and  lot  which  they  had 
enjoyed,  as  they  allege,  for  a  number  of  years,  and  which  they  had 
held  and  occupied  as  owners.  Judgment  was  rendered  in  favor  of  the  ^ 
plaintiffs  perpetuating  the  iig unction  and  quieting  them  in  their  posses- 
sion of  the  property  seized.    The  defendant  has  appealed. 

We  find  several  bills  of  exceptions  in  the  record,  but  do  not  deem  it 
important  to  the  decision  of  the  case  that  they  should  bo  formally 
examined.  The  action  is  in  its  character  essentially  possessory.  That 
is  the  true  issue  made  up  between  the  parties,  and  we  think  the  ruling 
of  the  court  rejecting  evidence  going  to  show  title  was  correct.  This 
exclusion  of  testimony  of  that  character  forms  the  subject  matter  ot 
several  of  the  bills  of  exceptions. 

We  seldom  meet  with  a  record  so  abounding  in  contradictory  state- 
ments of  witnesses  as  the  one  now  under  consideration.  There  is 
certainly  a  considerable  amount  of  the  plaintiffs'  evidence  to  which  wo 
cannot  attach  much  credit;  still,  we  think  that  the  question  of  posses- 
sion is  made  out  and  that  the  judgment  rendered  in  the  lower  court  is 
correct. 

It  is  therefore  ordered,  acUudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirm^^  with  costs  in  both  courts* 

Behearing  refused.  ' 
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No.  183.— R.  T.  Stixsoh  v;  W.  H.  Hill,  Slieriir,  et  aIb. 

iLn  Iqjimctloii  trill  not  lie  to  rtiitrmin  the  ezeoatioa  of  ft  ikml  Judgment  on  the  grdahd  iluit  the 

amount  ii  erroneona. 
The  property  of  tSie  surety  on  the  oCicUl  bond  of  the  eherlff  en  not  be  eelxed  end  iold  under 

ft  Judgment  ftgainst  the  prindpftl  and  eurety,  until  that  of  the  prindpftl  hfts  been  dlBcuieed. 

A  PPEAL  from  tlio  District  Court,  parish  of  Bossier.  Levisee,  J; 
A  Griffin  cC  Snider,  for  plaintiff  and  appellant.  Williamson  d:  Turnery 
for  defendants  and  appellees. 

Howe,  J.  The  appellant,  plaintiff,  was  one  of  tfie  sureties  upon  the 
bond  of  L.  F.  Steel,  slieriff  of  Bossier  parish.  In  August,  lti(i7,  final 
judgment  was  rendered  by  this  court  against  the  administrator  of 
Steele,  and  against  Bobert  T.  Stinson  and  Austin  Slartin  as  sureties  in 
BolidOy  in  favor  of  Taylor,  Enapp  4&  Co.,  lor  thersum  of  $(>3I  78,  with 
interest  at  eight  per  cent,  per  annum  from  March  30, 1853,  till  paid. 
See  Taylor  r.  Hancock,  19  Ann.  403. 

Execution  was  issued  on  this  judgment,  and  placed  in  the  hands  of 
the  defendant,  Hill,  tot  enfofcement.  The  property  of  the  plaintiff, 
Stinson,  being  thereupon  seized,  he  procured  the  injunction  now  before 
us,  upon  the  grounds,  first,  that  the  amount  demanded  in  satisftiction 
of  the  writ  exceeded  in  capital  and  interest  the  sum  of  one  thousand 
dollars,  to  which  amount  ho  had  limited  hfs  liability  on  the  bond  ;  and 
second,  that  the  bond  having  been  recorded  in  compliance  with  law, 
January  7,  IdGS,  operated  as  a  mortga^  upon  the  property  of  Steele, 
and  that  by  law  Taylor,  Knapp  &  Co.  coilld  not,  nnder  the  judgment 
upon  this  bond,  make  any  sale  of  the  property  of  the  sureties  until 
that  of  the  principal,  Steele,  had  first  been  diseussed.  The  petition 
M3t  forth  certain  property  of  the  suocessioft  of  Steele,  from  which  it 
was  avcn-cd  the  judgment  might  be  satisfied.  The  ans\rer  was  a  gen- 
eral denial.  There  was  judgment  in  the  eourt  bolow  dissolving  the 
injunction,  and  plaintiff  has  apxiealed. 

The  first  ground  urged  for  the  injunction  is  insufficient  at  this  time. 
It  sliould  have  been  pleaded,  if  at  all,  before  the  judgment,  the  execu- 
tion of  which  is  sought  to  be  restrained,  was  rendered.  The  judgment 
of  August,  1867,  is  final,  and  its  amount  can  not  now  be  diminished. 
The  court  below,  therefore,  proi)erly  refused,  as  apx>ears  by  a  bill  of 
exceptions,  to  permit  inquiry  into  the  amount  for  which  the  plaintiff 
was  origihally  liable  upon  the  bond. 

But  the  second  reason  for  the  injunction  has  more  force.  It  appears 
by  a  bill  of  exceptions  that  the  plaintiff  offered  evidence  to  prove  that 
there  was  sufficient  unencumbered  property  belonging  to  the  succession 
of  Steele,  which  plaintiff  pointed  out  in  his  petition,  to  satisfy  the  ex- 
ecution eivjoined ;  but  that  tile  coUft,  Upon  thei>l9eetion  of  defendants, 
excluded  the  testimony. 

We  ore  of  opinion  that  there  was  etior  in  this  ruling.    The  plaintiff 
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was  not  urging  a  defense  that  could  have  been  pleaded  only  in  the  action 
in  which  the  judgment  of  August,  1867,  was  rendered;  nor  was  he  atteiiipt- 
ing  to  review  or  Fe>ise  that  judgment.  He  was  merely  striving  to  reg- 
ulate its  execution  in  accordance  with,  the  law  upon  the  subject.  The 
statute  provides  that  wheuever  an  execution  shall  issue  upon  a  judg- 
uieut  rendered  upou  a  bond  like  th<$  one  in  question,  it  shall  be  iawtul 
for  the  officer  to  whom  it  m.ay  be  directed  to  seize  and  soE  according  to 
law  any  lands  which  may  have  belonged  to  the  principal  obligor  at  the 
date  of  the  ro^dtry  of  Ids  official  bond,  without  regard  to  any  subse- 
quent transft^r  or  change  of  title,  and  in  whatever  hands  the  same  sliall 
be  found — and  that  no  sale  shall  be  made  of  the  property  of  the  sure- 
ties until  that  of  the  principal  shall  have  been  discussed.  R,  S.  1856, 
pp.  €7,  63.  This  law  seems  to  be  imperative  in  its  provisions,  and  to 
presciibe  a  metliod  of  executing  the  judgment  in  this  case  frdm  which 
no  deviation  should  be  permitted. 

For  the  reasons  given  it  is  ordered  and  adjudged  that  tlie  judgment 
appealed  froTM  ^<o  avoided  and  reversed,  and  that  the  cause  b^  remand- 
ed for  anev.  *,  and  to  be  prooeeded  with  according  to  law ,  and 
tiiot  the  appellees  jmy  the  costs  of  the  appeal. 


No.  15D.— Carroll,  Hor  k.  Co.  v.  Mrs.  Eliza  fluiE,  Executrix. 

Tj  bainteio  an  action  by  n  oyedit^r  to  ttmxm  an  execntriz  from  oOoa,  tfie  party  anat  aOega 
that  he  i«  a  creditor  of  the  auceeaaion.  The  allegation  that  he  la  a  creditor  of  the  executrix 
or  the  htiira  ia  net  auiftcient     C.  P/10I8. 

APPEAL  from  Parish  Court,  parish  of  Rapides.  Barlow,  P^iicdi 
Judge.  K.  J.,  /fttttier,  for  plaintiffs  and  appellants.  Ji.  /:i.  Loecc, 
for  defendant  and  appellee. 

Wti.y,  J.  Plaintiffs  seek  td^remove  the  executrix  of  the  succession 
of  Josinh  Huie  (claiming  to  be  judgment  creditors  of  her  individu- 
ally), on  the  ground  that  she  moved  to  Texas  with  a  View  to  reside 
there  permanently  without  having  rendered  her  account,  and  also  be- 
cause she  sold  at  private  sale  a  considerable  amount  of  personal  prop- 
erty belonging  to  said  succession,  and  appropriated  the  proceeds  thereof 
to  her  individual  use. 

They  further  represent  that  since  the  removal  of  Mrs.  Huie  the  re- 
maining property  of  said  estate  has  been  in  the  possession  -of  {vepsons 
not  authorized  by  law  to  represent  said  succession,  and  consequently 
not  responsible  to  the  creditors  either  of  Mrs.  Huie  or  of  tlie  .•  cc'e«- 
Hion  of  Josiah  Huie  for  their  acts,  and  in  consequence  thereof  they 
greatly  fear  that  the  remaining  property  will  not  be  enough  to  pay  tlie 
debts  due  by  the  estate,  and  leave  sufficient  community  jiroperty  l>e- 
lunging  to  their  debtor,  Mrs.  Huie,  to  pay  their  judgment  against  her. 

To  this  suit  Mrs.  Huie  filed  her  peremptory  exception  that  the  plain- 
tiffs do  not  allege  that  they  are  creditors  or  have  any  claim  against  the 
71 
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saecession  of  Josiah  Huio,  repreaented  by  hot  as  ezecntriz,  aud  their 
petition  shows  no  cause  of  action. 

•  The  court  maintained  the  ezception  dismissing  the  suit,  and  tJie 

plaintiiTs  appeal. 

The  plaintiffs  reserved  a  bill  of  ezceptions  because  the  court  refnseil 
to  receive  proof  on  the  trial  of  the  ezception  tliat  they  are  judgment 
creditors  of  Mrs.  Huie  individually. 

This  is  quite  immaterial,  as  thej  made  that  allegation  in  their  peti- 
tion, and  for  the  purpose  of  trying  the  ezception,  that  no  cause  of  ac- 
tion is  shown,  the  allegations  are  taken  as  true. 

The  removal  of  curators  of  vacant  estates  and  absent  heirs,  and  that 
of  testamentary  ezecutors  or  other  administrators  of  successions,  may 
be  prayed  for  by  any  heir,  creditor  or  other  person  concerned,  etc. 
Code  of  Practice,  article  1018. 

This  we  understand  to  be  the  legal  designation  of  what  persons  can 
sue  to  remove  the  legal  repi'esentatives  of  successions. 

Articles  1016  and  1019  of  the  Code  of  Practice  authorize  tlie  judge, 
when  made  acquainted  with  any  facts  sufficient  to  justify  a  removal, 
to  direct  the  subrogated  tutor,  or  the  curator  €td  lites^  or  the  counsel  of 
the  absent  heirs  to  institute  a  suit  in  their  name  to  obtain  the  removal. 

Under  the  articlen  hist  referred  to,  surely,  the  plaintiffs  have  no 
cause  ot  action.  They  are  not  suing  under  the  direction  of  the  judge, 
aud  they  are  not  sucli  as  he  could  direct  to  bring  the  action. 

Are  they  such  persons  as  are  designated  under  article  1018  ?  We 
tiiink  not.  They  ai-c  not  heirs  or  creditors,  or  in  any  manner  concerned 
in  the  succession  of  Josiah  Huie.  That  they  are  judgment  creditors  of 
the  heirs  or  the  widow  of  the  deceased,  or  those  who  have  only  a  resid- 
uary interest,  does  not  give  them  sufficient  interest  in  this  succession 
to  authorize  the  suit. 

Mrs.  Huie  does  not  occupy  a  fiduciary  capacity  toward  the  plaintiffs, 
who  only  claim  to  be  individual  creditors,  and  she  cannot  be  proceeded 
against  by  them  as  an  unfaithful  agent.  They  can  not  sue  under  arti- 
cle 1018,  which  permits  the  heirs,  creditors  or  those  directly  concerned 
in  a  succession  to  pray  for  the  destitution  of  its  unfaithful  represent- 
ative. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 
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*  0.  K.  Hiwl«]r  T.  J.  H.  a  Barlow. 

No.  138, — 0.  K.  Hawlby  v.  J.  H.  C.  Barlow. 

Hm  Act  ot  tli«  Legislitars  of  IIW,'  Ho.  110,  tntHled  "tn  act  to  amend  and  re-enact  aectfona  ftnir 
and  nine  of  an  act  entitled  an  act  to  organise  the  puiah  courtfl  of  tbia  State, "  etc.,  in  antbor- 
izing  clerka  of  district  conrta  to  perform  clerical  duties  ot  the  pariah  courta,  and  receiTe 
the  fyt9  therefor,  does  not  create  the  ofBce  of  clerk  of  the  pariah  court,  and  ia  therefore 
not  in  TioMlon  of  artlale  111  of  the  oonstfta^ion,  which  provides  that  no  person  shall  hold 
or  exercise,  at  the  same  time,  more  than  one  office. 

The  ninth  section  of  the  act  of  1869,  No.  110^  in  providing  that  the  parish  Judges  shall  reoeive  a 
salary  sand  sueh  lees  as  are  allowed  to  clerks  of  disttict  courts  in  all  cases  of  appeals  from 
justicea  of  the  peace,  does  not  violate  that  part  of  article  ei^ty-six  of  the  constitution, 
which  declares  that  parish  Judges  shaU  receive  a  salary  and  fees,  to  be  provided  by  law. 

APPEAL  from  Ninth  District  Court,  parish  of  Bapides.     Orshoru^  J. 
Jf.  Byany  for  phuntiff  and  appellee.     Wliite  dc  Manning,  for  defend- 
ant and  appellant. 

Wtlt,  J.  The  plaintiff,  who  is  clerk  of  the  District  Court  of  tlie 
parish  of  Bapides,  has  enjoined  the  defendant,  who  is  parish  judge  of 
said  parish,  from  taking  the  custody  of  the  records  of  the  parish  court 
and  from  performing  the  clerical  duties  of  said  court  and  collecting 
the  fees  provided  by  law  therefor,  except  the  fees  arising  from  appeals 
from  the  justices  courts.  The  court  rendered  judgment  in  favor  of 
plaintiff,  perpetuating  the  iigunction,  and  the  defendant  has  appealed. 

The  facts  are  admitted.  Plaintiff's  claim  to  tlie  custody  of  the 
records  and  to  perform  the  clerical  duties  and  receive  the  fees,  is  based 
on  the  act  of  1869,  No.  llO,  entitled  ''  an  act  to  amend  and  re-enact 
sections 4  and  9  of  'an  act  entitled  an  act  to  organize  tlie  parish  courts 
of  this  State,  and  fixing  the  duties  of  sheriffs  and  clerks,  providing 
penalties  for  their  failure  to  discharge  their  duties,  fixing  seal  fbt  the 
clerk  of  the  District  Court,  and  providing  a  salary  for  the  jmrish  judges 
and  giving  the  parish  courts  jurisdiction  of  suits  for  separation  of  bed 
and  board  and  divorce  and  interdiction  suits,  approved  September  4, 
1868,  and  authorizing  clerks  of  courts  to  issue  marriage  licenses,  and 
fixing  the  fees  to  be  allowed  parish  judges.' '' 

The  defendant  contends,  the  provisions  of  this  act  authorizing  the 
district  clerk  to  perform  certain  clerical  duties  and  receive  certain  fees 
in  the  parish  court,  virtually  creates  the  office  of  parish  clerk,  designat- 
ing the  district  clerk  to  perform  its  duties. in  violation  of  article  117  of 
the  State  constitution,  which  declares  that,  *' no  person  shall  hold  or 
exercise  at  the  same  time  more  than  one  office  of  trust  or  profit,  except 
that  of  justice  of  the  peace  or  notary  public." 

He  also  contends  that  said  act  violates  article  86  of  the  constitution, 
which  provides  that,  '*for  each  parish  court  one  judge  shall  be  elected 
by  the  qualified  electors  of  the  parish.  *  *  *  He  shall  receive  a 
salary  and  fees,  to  be  provided  by  law.  Until  otherwise  provided, 
each  parish  jndge  shall  receive  a  salary  of  one  tliousand  two  hundred 
dollars  per  annum,  and  such  fees  as  are  established  by  law  for  derka 
of  district  courts." 

The  fourth  section  of  this  amendatory  act  declares  that  there  shall 
be  no  clerk  of  the  parish  court.    It,  however,  provides  tiiat,  ''the 
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clerka  of  the  several  PUtrict  Courts  of  tbis  State  bIiaU  p^orm  all  the 
clerical  duties  to  be  x>erformed  in  and  for  the  parish  courts.    •    •    * 
That  for  such  serFioes  said  clerk  of  the  District  Court  shall  have  such 
fees  as  are  now  or  may  hereafter  be  provided  by  law  for  such  services." 
•    •    •    •    •    j^  further  provides  thaty  '^this  section  nor  any  pro- 
vision in  it  shall  not  apply  to  any  proceediDga  in  cases  of  appei^  from 
justices  of  the  peace  courts  to  the  parish  courts ;  in  all  such  case«  the 
parish  judge  shall  be  his  own  clerk  and  issue  all  such  orders  and.  writs 
ojT  any  kind  pertaining  theIeto^  and  shall  be  entitled  to  all  fees  result- 
ing tiiereffom."  •  •  •  •  •  •  • 

We  cannot  porceive  that  tills  act  creates  the  office  of  parish  clerk 
as  urged  by  the  defendant.  It  states  expressly  ''that  the  parish  court 
shall  not  be  entitled  to  a  clerk  of  the  parish  court." 

''When  a  law  Is  clear  and  free  from  all.  ambiguity,  the  letter  of  it  is 
not  to  be  disregarded  under  the  pretext  of  pursuing  its  spirit."  Civil 
Code,  article  13. 

If  the  act  did  not  create  the  office  of  parish  clerk  it  is  not  in  conflict 
with  article  117  of  the  constitution ,  by  requiring  the  district  clerk  to 
perform  the  duties  named  in  tlie  act,  and  receive  the  fees. 

The  ninth  section  of  the  act  under  consideration  provides,  ''that  the 
parish  judges  shall  have  a  salary,  payable  quarterly  on  their  own  war- 
rants on  the  State  Treasurer,  graduated  as  Mlows : 

"  In  parishes  having  one  member,  or  new  parishes  not  yet  entitled  to 
separate  repreeentataon  in  the  House  of  Representatives,  two  thousand 
dollars ;  in  parishes  having  two  or  more  members  in  the  House  of 
RepcesentatiVes,  two  thousand  five  hundred  dollars ;  and  they  shall 
Idrtfaer  be  entitled  to  the  fees  which  are  provided  fbr  clerks  of  courts 
in  all  cases  of  appeals  from  justices  of  the  peace  courts  to  the  parish 
courts  and  no  otlier."    Acts  of  1869,  14K),  142. 

The  defendant  contends  that  this  section  violates  that  part  of  the 
ei|^ty-sizth  article  of  the  constitution  which  declares  that  the  parish 
judge  shall  have  a  salary  and  fees  to  be  provided' by  law. 

Can  w-e  say  that  the  amendment  to  the  act  organizing  the  parish 
eourtj  has  not  provided  a  salary  and  fees  for  the  parish  judge  t  Surely 
not.  Both  a  salary  and  fees  are  provided.  In  its  discretion  the  Legis- 
lature has  increased  the  salary  and  diminished  the  fees,  and  in  so  doing 
we  caanot  say  the  eighty-sixth  article  of  the  constitution  has  been 
violated. 

The  defendant  urges  that  the  act  of  IS69  was  passed  to  evade  the 
decision  of  tius  couit  decreeing  certain  xMtrts  of  the  act  of  1868  uncon- 
stitutional. 

We  cannot  presume  that  ttie  Legislature  in  passing  this  act  intended 
to  violate  the  eonstttntion  which  they  have  sworn  to  support. 

We  will  only  declare  an  act  unconatitntional  when  it  is  manifestly 
so.  3  M.  12, 553;  3  N.  &  472;  4  N.  S.  139;  5  R.  383;  8  R.  416  ;  5  A. 
756  ;  8  A.  341 ;  11  A.  722. 

It  is  therefere  ordered  that  the  JBi3|*nacflit  appealed  fatta  be  affirmed 
^at)k  costs. 
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Engene  B.  Biouat,  TvAor,  t.  John  8.  Sullivan. 


No.  143. — ^EuoENS  R.  Biossat,  Tutor,  v.  Johk  S.  Sullivan.  si  555 

^60    106 
▲  sale  of  community  property  by  the  hiwlMnd,  after  the  death  of  the  wlTe,  only  conyeya  title 

to  one  nndxTidod  half  thereoL 
An  agreement  to  sell,  irhere  the  coniideiation  ia  ahovn  to  be  Confodexate  troaaury  notes,  will 

not  be  eufovoc^ 

APPEAL  from  tbe  Ninth  District  Court,  parish  of  Bapides.  Hdward 
C  Leekie  (attorney  at  law)^  selected  to  try  recused  cases.  Man- 
ning^ for  plaintiff  and  ai>pellee.  Myan  dt  WhitCj  for  defendant  and 
appellant. 

LuDELiNG,  C.  J.  Tills  is  an  action  to  recover  a  lot  of  ground  in  the 
town  of  Alexandila,  designated  as  lot  number  four,  in  square  number 
one. 

The  defendant  alleges  in  his  answer  that  he  purchased  the  lot  from 
Adolplie  Rachal,  thi  father  of  the  minors,  represented  by  Biossat, 
tutor;  that  he  gave  seven  hundred  and  fifty  dollars  for  it;  that  Raehal 
promised  to  transfer  the  property  in  writing,  but  that  he  never  did  so. 
He  prayed  to  be  adjudged  the  owner  of  the  lot,  or  tliat  he  have  judg- 
ment against  the  heirs  of  Rocfaal  fbr  the  price  paid. 

The  evidence  shows  that  the  lot  in  question  was  acquired  by  Radial 
during  the  community  existing  between  himself  and  his  wife,  and 
that,  at  the  period  when,  it  is  nUeged,  he  sold  the  lot  to  the  defendant, 
Mrs.  Radial  had  died.  The  undivided  half  of  the  lot,  therefore, 
belonged  to  her  diildren.  The  evidence  does  not  satisfy  ns  that 
Rachal  sold  the  lot  to  the  defendant.  John  Osborne,  the  witness  of 
the  defendant  says :  *'  I  drew  up  l^e  title  and  went  to  Mr.  Rachal  on 
the  St.  Nicholas  and  asked  htm  to  sign  it,  which  he  rejktscd  to  do,*^  We 
nttnch  little  importance  to  the- dedaraiions  of  Rachal,  who  is  now  dead. 
Jacol>  Irving,  anotiier  witness  for  defendant,  seems  to  know'  little 
about  the  trail sadion,  except  what  Sullivan,  the  defendant,  told  him. 
Notwithstanding,  he  says,  Rachal  promised  to  make  a  title,  when  he 
received  tiie  money.  It  is  difficult  to  conceive  why  he  did  not  make 
the  written  title  then,  if  he  had  sold  the  lot. 

Anotlier  witness  testifies  that  SnRivan  bought  an  old  warehouse, 
which  was  on  the  lot,  n^nd  that  it  was  agreed  at  the  time,  that  the 
house  should  be  removed  from  the  lot,  and  that  the  house  %as  torn' 
ilowti  and  carried  away  in  accordance  with  the  agreement.  If  SuUi- 
van  bought  the  lot,  why  the  a^eement  about  taking  the  house  away  f 
If  tiie  house  and  lot  belonged  to  him,  he  could  have  removed  the  house 
or  not  without  any  agreement. 

If  full  c^ect  be  given  to  the  testimony  of  the  witnesses  for  the 
defendant,  and  the  CTidence  of  the  plaintiff  be  disregarded,  it  would 
only  prove  an  agreement  to  scH,  or  executory  contract,  and  the  con- 
sideration was  Confederate  treasury  notes.  It  is  well  settled  that  this 
comt  will  not  aid  parties  to  enforce  a  contract  which  had  Confederate 
notes  for*a  consideration. 

It  lA  therefore  ordered,  niyndged  and  decreed  that  the  judgment  of 
the  District  Court  be  aflirmed,  and  that  the  appellant  pay  tbe  i^osts  of 
the  appeal. 
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W.  C.  Junes,  AdminiitrAtor,  t.  B.  C  Hynwrn  and  SherllL 

No.  158. — ^W.  C.  Jaiies,  AdminiBtrator,  v.  R.  C.  Hykson  and  Sheriff. 

An  heir,  of  age,  by  accepting  the  inocescion,  porely  and  Bimply,  becomes  xMrtonaUy  liable  for 

the  debts  of  the  esUte.    C.  C.  1000. 
A  creditor  who  permits  the  heir  to  take  nnooDditional  control  of  the  estate,  wlthoat  cansing  it 

to  be  administered,  loses  the  right  to  porsue  the  propertj  of  the  saoceasion,  as  distinct 

from  tiiat  of  the  heir. 

APPEAL  from  tho  District  Court  of  Bapides.     Or$hornf  J.     JRifan 
&   W  kite,  for  plaintiff  and  appellee.    B,  A.  Hunter,  for  defend- 
ant and  appellant. 

Howell,  J.-  Mrs.  M.  J.  Calvit,  a  married  Tromany  separate  in 
property,  died  in  16G3,  leaving  one  child,  named  William  N.  Calvit, 
tlic  issue  of  her  marriage  with  J.  A.  Calvit,  who  died  in  1865.  This 
son,  after  the  death  of  his  father,  continued  to  reside  on  the  planta- 
tion, tho  property  of  his  mother  at  her  death,  and  which  the  evidence 
rthows  he  managed  from  the  time  of  her  death  as  his  own  property, 
creating  debts  and  giving  mortgages  upon  it  as  early  as  March, 
1867.  On  the  twenty- third  May,  1866,  he  confessed  judgment  in  faror 
of  the  defendant,  K.  C.  Hynson,  which  was  recorded  on  sixteenth 
November,  1866. 

In  September,  1868,  W.  C.  James  was  appointed  and  qualified  as 
administrator  of  tlie  succession  of  Mrs.  M.  J.  Calvit,  of  which  an 
inventory  was  taken  in  July  preceding,  containing  only  the  Eaid  planta- 
tion, as  tho  property  of  the  succession. 

James,  now,  as  such  administrator,  institutes  this  suit  to  enjoin  the 
sale  of  said  property,  seized  by  the  sheriff  in  the  suit  of  R.  C.  Hynson 
r.  W.  N.  Calvit,  alleging  that  the  said  succession  ewes  debts,  and 
among  others,  one  of  $1200  to  the  succession  of  P..  M.  Henderson, 
and  that  the  property  seized  is  the  only  property  left  to  pay  them  and 
does  not  belong  to  W.  N.  Calvit,  but  to  the  succession  of  Mrs.  M.  J. 
Calvit,  his  mother — ^his  interest  therein  being  only  residuary. 

This  injunction  was  improperly  perpetuated. 

The  heir,  by  accepting  the  succession,  purely  and  simply,  received 
it  with  the  debts  due  by  his  mother.  Her  creditors,  not  having 
claimed  ^a  separation  of  patrimony,  or  caused  her  succession  to  be 
administered  in  due  time,  have  lost  their  right  to  pursue  her  property 
as  distinct  from  that  of  the  heir,  who  has  become  their  personal  debtor, 
and  the  property  inherited  by  him  has  become  liable  to  the  debts  of 
his  own  creditors.    C.  C.  1006,  1370,  1398,  1409. 

The  plaintiff  in  tliis  case  had  not,  therefore,  any  legal  right  to 
interfere  with  a  more  vigilant  creditor  of  the  heir.  The  judgment 
enjoined  is  for  $2049  19,  witli  eight  per  cent,  interest  from  fourteenth 
April,  1866. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  that  there  bo  judgment  in  favor  of  the  defendant,  R.  C.  Hyn^n, 
dissolving  the  iigunction  herein,  and  that  the  plaintiff  and  his  surety, 
Thomas  Neal,  be  condemned,  in  aoUdo,  to  pay  said  defendant  twelve 
per  cent,  on  the  amount  ei\Joined,  as  damages,  with  costs,  in  both 
courts. 
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Edwftrd  OroTM  t.  K.  M.  CUrk  and  R.  H.  GwnaL 

No.  139. — Edward  Groves  v.  K.  M.  Clark  and  R.  H.  Carnal. 

A  third  holder  of  a  promiuory  note,  given  for  the  price  of  »  sUto  cannot  reooTer  thereon,  al- 
though he  acquired  the  note  in  good  fkitb,  for  a  valid  consideration,  beibre  mataritj.  Con- 
•titation  of  1868,  article  138.    Valnwrlght  v.  Bridge*,  19  An.  SSi. 

APPEAL  from  the  Ninth  Judicial  Distnct  Court,  parish  of  Rapides. 
.  Edicard  C,  Leckie  (attorney  at  Liw),  presiding,  vice  Orshorn,  re- 
cused. Edward  Groves — phiintiff  in  person,  appellant,  Manning^  for 
defendants  and  appellees. 

Taliaferro,  J.  The  defendants  arcr  sued  upon  a  promissory  note 
for  $2225,  dated  January  4,  1859,  made  payable  two  years  after  date  to 
the  order  of  John  H.  Ransdell,  tutor  to  the  minor  heirs  of  Austin  W. 
and  Harriet  X.  Burgess,  and  stipulating  the  payment  of  interest  at 
eight  per  cent,  per  annum  from  maturity.  Partial  payments  seem 'to 
have  been  made  upon  the  note,  and  the  credits  indorsed. 

The  defense  is,  that  the  sole  consideration  of  the  note  was  the 
purchase  of  slaves,  which  being  emancipated  and  their  serrices  lost  to 
the  defendant,  he  is  under  no  obligation  to  pay  the  note. 

Judgment  was  rendered  in  £ivor  of  the  defendants  and  the  plaintiff 
appeals. 

The  facts  of  the  case  are  that  Kenneth  M.  Clark,  the  principal  debtor, 
bought  at  a  succession  sale  of  Austin  W.  and  Harriet  X.  Burgess  on 
the  fourth  of  January,  1859,  five  slaves  at  the  x)rice  of  $8900,  of  which 
he  paid  in  cash  $2225,  and  executed  his  three  several  promissory  notes 
each  for  two  thousand  two  hundred  and  twenty-five  dollars,  with 
Carnal  the  other  defendant  as  bis  surety  in  aolido,  and  executed  a  mort- 
gage on  the  slaves  purchased  \/o  secure  t!.e  payment  of  the  notes. 
The  note  sued  upon  is  one  of  a  series  of  three  executed  for  the  pay- 
ment of  the  price  of  the  slaves. 

The  plaintiff  establishes  that  he  acquired  the  note  on  which  he  founds 
this  suit  before  its  maturity.  It  seems  that  he  took  it  in  part  payment 
for  an  interest  of  his  brother,  William  P.  Groves,  in  a  drug  store. 

The  article  128  of  the  State  Constitution  forbids  tlie  enforcement  of 
obligations  entered  into  for  the  payment  of  the  price  of  slaves.  But 
it  is  contended  that  this  provision  of  the  State  Constitution  does  not 
apply  in  cases  where  obligations  having  that  character  and  in  the  form 
of  negotiable  notes  are  transferred  before  their  maturity  to  third 
parties.  The  plaintiff  alleges  that  he  is  a  bona  fide  holder  before  ma- 
turity, and  that  as  between  himself  and  the  maker  of  the  note  tlie 
consideration  cannot  be  inquired  into. 

We  propose  to  examine  cursorily  the  stress  which  is  given  in  argu- 
ment to  the  changed  relations  of  parties  arising  from  the  transfer  of  a 
negotiable  instrument  by  indorsement.  Every  indorsement  is  said  to 
be  equivalent  to  a  new  drawing.  The  contract  between  the  payee  and 
the  indorsee  is  a  new  and  ^Mf^^nt  contract  from  that  between  the 
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maker  and  the  poyee.    But  does  not  this  new  and  different  contract 
inevitably  connect  and  complicate  itself  even  with  tlie  ebo^utiol  part« 
of  the  first  contract  ?    A  sells  slavjes  to  B,  and  B  executes  his  negotia- 
ble   promissory  note  for  the  iwyment  of   ihe  price,  aay  at  twelve 
months  from  the  date  of  the  transaction.    Before  its  maturity,  A  trans- 
fers the  note  to  C,  to  pay  for  a  lot  of  mules  he  bought  from  him.    What 
is  the  x>xirposo  of  the  parties  to  this  new  contract  ?    B*s  obligation  is 
transferred  to  C  in  order  that  A  may  get  the  mules,  and  C  gives  the 
mules  to  acquire  that  obligation,  and  the  right  to  enforce  it.    The  con- 
sideration then  for  which  C  parts  with  his  mules  is  identical  with  that 
for  wliich  A  parted  with  his  slaves,,  namely,  the  priee  of  the  slaves 
which  B  liad  obligated  liimself  to  pay  to  A.    It  follows  then  that  C  did 
contract  for  an  illegal  obligation  and  for  the  right  to  enforce  that  illegal 
obligation,  whether  he  knew  it  or  not.    He  contracted  for  an  obligation 
repr:>bated  by  law  and  forbidden  to  be  enforced.    But  by  the  rules  of 
the  law  merchant  he  would  be  protected  as  an  innocent  holder  for 
value  before  maturity  and  without  knowledge  of  equities  or  exceptions 
tliat  might  exist  between  the  original  parties.    But  is  the  commercial 
law  paramount  f    Certainly  not.    It  prevails,  so  far  as  not  modified, 
limited  or  altered  by  statutory  or  constitutional  provisions.    This  we 
hold  is  now  the  case  in  Louisiana  as  regards  obligations  of  ever^*^  kind 
and  in  every  form  which  have  been  entered  into  for  the  payment  ^f 
the  i)nce  of  slaves.    Article  128  of  the  State  Constitution  is  couched 
iu  clear  and  unambiguous  language.    Its  terms  are  unequivocal :  its 
expression  imperative.     *'  Contracts  for  the  sale  of  persons  are  null 
and  void,  and  shall  not  be  enforced  by  the  courts  of  this  State." 

In  the  face  of  this  paramount  autfiority  so  plainly  enunciated,  can 
the  courts  of  this  State  enforce  contracts  which  it  reprobates,  whether 
the  holder  of  the  obligation  is  in  good  or  bad  faith,  or  a  holder  before 
or  after  maturity  t  The  positive  prohibition  of  the  article  128,  makes 
no  exception  in  favor  of  one  class  of  holders  over  another.  Shall  the 
courts  make  such  an  exception  ?  This  sanctity  by  the  mercantile  law 
of  the  rights  of  a  bona  Jide  holder  before  maturity  is  not  recognized  by 
the  Constitution  of  the  State  quoad  the  contracts  it  repudiates.  Its 
meaning  is  that  all  contracts  for  the  sale  of  persons  are  null  aud  void. 
Can  this  mean  that  sotne  contracts  for  the  sale  of  persons  are  null  and 
void,  and  other  contracts  of  tlie  same  kind  valid  t  Or,  rather  can  it 
mean  that  contracts  for  the  sale  of  persons  shall  be  null  in  the  hands  of 
certain  parties,  but  valid  in  the  hands  of  other  parties  ?  If  an  obliga- 
tion for  the  payment  of  the  price  of  slaves  in  the  hands  of  a  third 
holder  before  maturity  can  be  enforced,  then  there  are  some  contracts 
for  the  sale  of  persons  that  are  not  null  and  void.  Where  is  the  logic 
of  such  a  conclusion  t  None  dispute  that  obligations  of  the  soi*t  in 
question  ar^  by  the  terms  of  the  article  128  of  the  Constitution  utterly 
and  absolutely  nUll  and  i^oitt  M  thto  htat&A  <tf  the  original  parties.    If 
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thug  Stricken  trith  bttUitar  wlmt  is  to  9h\vre  And  gflve  theni  talicliiy  f 
We  liold  tLe  pnrpove  of  article  128  •f  Hie  Con^titu^iau  of  tbe  Sluite  t6 
he  clear  and  without  doubt,  and  that  that  puriN>8e  is,  that  the  contractu 
which  it  reprobates  shall  be  null  iu  whose  hands  soever  they  are  found, 
and  that  thy)  courts  are  forbidden  to  enforce  tliem  whetlier  held  by 
owners  bona  fide  or  male  fide^  and  without  reference  to  the  time  they 
acquired  them.  • 

But  if  the  nieouing  and  intention  of  tliat  Article  of  tlie  Constitution 
WetB  not  dear  and  ex|ilicit,  and  it  trere  a  matter  of  i^feijeuee  «ttd  de^ 
ductiouy  how  would  the  case  rest  t  Suppose  a  legislator  should  aunonnce 
by  a  formal  statute  tinit  all  cosiracte,  tlie  ebmiidenition  of  whieii  were 
the  oommifisioH  of  ]inirdiet,'ii}io«dd  be  null  and  vdid,  and  that  the  cpoi*ta 
should  not  enforce  them.  What  conatructlou  would  rationally  be 
given  to  the  statute  ?  Could  it  be  limited  to  contracts  of  that  character 
to  apply  as  between  the  parties  only  ?  If  so,  the  legislator  would  liave 
done  a  very  vain  and  a  very  useless  thing,  for  by  laws  already  existing 
no  canttact  of  tliat  kind  could  be  enforced  between  tlie  original  paitios. 
The  statute  so  construed  would. practically  be  nugatory.  Then  the  in- 
terpreter would  be  requires!  to  give  it  some  meaning  and  force,  it  it 
were  susceptible  of  it,  beyond  the  previously  existing  laws  on  the 
same  subject  matter.  JHetgis  ree  vakai  qiuim  pereaL  He  could  not,  ac- 
cording to  established  rules  of  construction,  conclude  that  the  legislator 
intended  to  do  so  jejune  and  meaningless  a  thing  as  tlmt  of  meidy  en- 
acting a  law  which  was  already  enacted.  This  would  be  absurd.  He 
must  then,  if  the  terms  of  the  statute  would  admit  of  enlargement, 
give  it  that  enlargement  as  the  purpose  of  the  legislator,  and  decree 
•  the  nullity  of  the  reprobated  contracts  against  all  parties  and  under 
all  circumstances.  Now  under  the  hypoUiesis  that  the  meaning'  of 
article  128  of  the  State  Constitution  is  not  free  from  doubt,  let  its  apply 
this  process  of  reasoning  for  the  purpose  of  determining  that  meaning.- 
By  the  decision  in  the  case  of  Wainwright  v.  Bridges,  19  An.  2;M, 
followed  by  many  decisions  affirming  it,  it  was  Tully  settled  tliat  con- 
tracts for  the  payment  of  the  price  of  slaves  were  null,  and  that  the 
courts  could  not  enforce  them.  These  decisions  were  the  settled  law 
of  the  State  before  the  adoption  of  the  Constitution  of  18G8.  There 
was  then  no  call  for  the  insertioii  of  the  article  128  in  that  Constitution 
if  the  framers  of  the  organic  law  did  not  intend  to  assert  more  broadly 
the  doctrine  of  the  Wainwright  case  than  was  announced  in  that 
•decision,  and  to  le»Te  no  question  as  to  their  intention  to  render  null 
and  ibdrttve  in  tlie  hands  of  any  holder  whatever  all  obligations  of 
the  kind  treated  of  in  the  one  hundred  and  twenty -eighth  article. 
We  accept  that  article  as  bein^  slear  and  explicit  on  the  subject,  and 
as  necessarily  overruling  the  case  of  the  Canal  Bank  v.  Templeton,  20 
An.  p.  141y  decided  before  the  adoption  of  the  Constitution. 
72 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs  in  both  courts. 


LuDKLiNG,  C.  J.  The  only  obligation  contracted  by  the  maker  of 
the  n^te  sued  upon  was  to  pay  the  amount  thereof. 

This  is  the  obligation  which  we  are  called  upon  to  enforce. 

The  record  shows  that  this  contract  was  for  the  sale  of  persons,  and 
the  Constitution  of  this  State  forbids  the  enforcement  of  such  contracts 
by  the  courts. 

For  the  reasons  given  in  the  case  of  Charies  F.  Dranguet,  administrator 
V.  £•  Rost,  21  An.,  and  the  reasons  stated  in  the  opinion  of  Mr.  Justice 
Taliaferro,  I  concur  in  his  conclusions. 


Howell,  J.  As  the  proof  in  this  case  shows  that  the  contract  into 
which  the  defendant  entered,  and  the  consideration  of  which  is 
evidenced  or  represented  by  the  note  sued  on,  is  one  for  the  sale  of 
persons,  it  cannot  be  enforced  under  the  Constitution,  which  controls 
the  rules  of  the  law  merchant,  esti^blished  in  the  interest  and  for  the 
convenience  of  commerce. 

For  this  reaHon  and  those  assigned  in  the  case  of  A.  Armstrong  r.  T. 
Lecomte  No.  1291, 1  concur  in  the  decree. 


Wylt,  J.  I  think  the  obligation  between  the  indorsee  and  the 
maker  of  the  note  sued  on,  cannot  be  enforced  without  enforcing  the 
original  contract. 

If  the  maker  is  forced  by  the  court  to  discharge  his  obligation  to  the 
indorsee  he  is  necessarily  forced  to  discharge  the  contract  he  has  made 
with  the  payee,  which  was  for  slaves. 

This  we  cannot  do  without  violating  article  128  of  the  Constitution. 

For  these  reasons  and  those  given  by  Mr.  Justice  Taliaferro,  I  concur 
in  the  decree  of  the  court. 


Howe,  J.,  dissenting : 

The  record  in  this  case  cleariy  shows  that  the  note  in  suit  was  in- 
dorsed by  its  payee  to  one  Burges,  who  in  turn  indorsed  it  in  blank, 
and  transferred  it  for  value  and  before  maturity  to  the  plaintiff,  who 
took  it  in  good  faith.  The  note  itself  bears  upon  its  feMse  no  iadicta  of 
its  origin.    It  is  not  even  paraphed. 

With  such  facts  apparent  and  unquestioned,  I  find  it  impossible  to 
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concur  in  the  opinion  which  has  been  delivered  on  behalf  of  a  mijorltj 
of  the  court. 

It  is  hardly  necessary  to  say  that  I  do  not  propose  to  take  ground  in 
&Tor  of  enforcing  ''  contracts  for  the  sale  of  persons." 

The  jurisprudence  of  the  State  in  this  regard  is  settled ;  and  the  pro- 
hibition of  the  Constitution  is  plain  and  must  be  respected  and  obeyed. 
But  it  is  difficult  to  perceive  liow  the  giving  of  judgment  in  this  case, 
in  favor  of  the  plaintiff,  can  be  considered  in  law  the  enforcing  of  a 
**  contract  for  the  sale  of  persons.'' 

It  is  true  that  the  consideration  or  cause  of  the  contract  between 
the  makers  and  payee  was  the  sale  of  slaves,  and  upon  the  authority 
of  Wainwright  v.  Bridges,  19  Ann.  2S4,  and  many  succeeding  cases, 
this  court  would  decline  to  enforce  tlie  note  as  between  the  original 
parties,  and  would  point  to  the  one  hundred  and  twenty -eighth  article 
of  the  constitution  as  a  recognition  and  confirm<ation  of  the  principles 
enunciated  in  those  decisions.  But  it  by  no  means  follows  that  the 
contract  between  the  makers  of  the  note  in  suit  and  the  plaintiff  is  a 
contract  for  the  sale  of  jiersous,  or  that  tlie  sale  of  persons  had  any 
legal  connection  Tirhatever  with  it. 

On  the  contrary,  I  apprehend  that  the  contract  between  the  makers, 
of  the  note  in  suit  and  the  plaintiff  was  that  of  the  accepter  of  a  bill 
ditiwn  by  Burges,  the  second  indorser,  upon  the  defendants  in  favor 
of  the  plaintiff,  in  payment  for  half  a  drug  store.  I  believe  all  writers 
agree  in  this  view,  that  the  indorser  of  a  note  may  be  looked  upon  as 
a  drawer  of  a  new  bill,  the  indorsee  as  the  payee  thereof  and  the 
original  maker  of  the  note  as  the  accepter,  and  this  is  essentially  a 
new  contract.  Hill  v.  Martin,  12  M.  183,  and  cases  there  cited  -,  7  L. 
498;  11  B.  497;  9  M.  194. 

If,  therefore,  to  give  judgment  for  the  plaintiff  in  this  case  would 
be  to  enforce  any  contract  of  sale,  it  would  be  a  contract  for  the  sale 
of  half  a  drug  store,  and  not  for  the  sale  of  persons. 
^  Suppose  A,  desiring  the  death  of  his  neighbor,  makes  his  note  to  the 
order  of  B,  a  hired  assassin,  and  B  transfers  the  note  to  C,  who  in- 
dorses it  in  blank  and  before  maturity  pays  it  to  D  for  a  pew  in  church. 
The  innocent  indorsee  for  value  brings  suit  against  A.  It  is  clear  that 
contracts  to  procure  and  commit  mmrder  are  *'null  and  void  and  shall 
not  be  enforced  by  the  courts  of  this  State  ;^  and  this  provision  is  as 
imperative  as  if  it  formed  an  article  in  our  Constitution.  Their  nullity 
is  absolute,  being  founded  on  considerations  of  public  order  and  good 
morals.  Their  execution  is  perpetually  resisted  by  the  law.  But  would 
A  be  listened  to  if  he  should  say  that  D  must  not  recover  lest  an 
agreement  to  do  murder  should  thus  be  enforced.  I  think  not.  For 
it  would  not  be  the  contract  to  procure  assassination,  or  the  contract 
to  do  murder,  that  would  in  such  case  be  enforced;  but  that  other 
obligatidh,  that  the  maker,  as  accepter  of  a  bill  drawn  by  C,  in 
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fi^ym  of  Pf.  m^m^pnmU  for  a>iiew  ia  okdueh,  woidd  pay  D  the  amount 
of  the  bill. 

it  is  true  that  the  law  may  declare  a  note  vxiid  m  the  hands  of  even 
tl^e  innocent  indorsee,  though  the  ^rit  of  modera  civilisation  ia 
opposed  to  such  enactments,  and  if  the  one  handred  and  twenty- 
eighth,  ai^icle  of  the  Constitution  deelayed  that  notes  like  the  one  in 
suit  should  be  void  in  the  hiinds  of  a  partiy  like  the.  plaintiff  I  could 
not^ui^ge  the^  viewJs  above  expressed.  But  the  Constatution  does  not  so 
declare.  It  declares  the  nullity  of  ooBtraots  far  the  sale  of  persons. 
It  embeds  in  fund^iaental  law  th«^  doetrine  of  Watawright «.  Bridges, 
a  suit  between  the  original  parties  U^.  a  slave  note.  But  J  must  confess 
my  inability  to  see  how,  either  directJiy  or  by  implication,  it  forbida 
the  enforcement  of  a  bill  drawn  in  fi^vor  of  the  pllontiff  in  this  case,  in 
c(>psideration  of  the  sale  of  half  a  d^g  store^  and  in  the  eye  of  the 
law  accepted  by  defendants. 

In  the  case  of  the  Canal  Bank  v.  Templeton,  2D  Ann.  141,  decided 
i^bout  one  year  after  the  case  of  Wainwright,  the  defendant  was  sued 
upon  his  promissory  notes  given  tor  the  price  of  slaves.  The  defense 
was  set  up,  as  in  this  case  and  the  consideration  proved.  But  the 
court  in  a  unanimous  opinion  said: 

**  We  are  satisfied  from  the  evidence  in  the  record,  which  is  not  re* 
butted,  tluit  the  plaintiff  is  tbe  bona  fide  hold^  of  the  notes  sued  on, 
indorsed  and  transferred  to  it  previous  to  their  maturity  for  a  good 
cpnsidecationy  without  notice^  and  that  no.  want  of  cpnsideration^  ^rm 
by  the  emancipation  of  slaves  or  otherwiaei  betweeo  the  onginaLpartiBSy 
can  be  uprged  agAln^t  the  plaiotiff." 

And  the  jiadgment  given  against  the  dofeodantwas  affirmed.  • 

This  decision  was  rendered  in  February,  1868,  prior  to  the  adoption 
of  the  presexM?  Con^titntion ;  but  shall  it  be  said  that  the  judges  who 
rendered  it  tliereby  enforced  a  ^^  contract  for  the  sale  of  persons,^  and 
that  they  would  have  gone- on  eafoveing  such  contracts  if  they  had  not 
been  ehecbed  l>y  article  IJid  of  the  new  Coastitotion  ?  I  trust  not. 
I  mu^t  still  believe:  that  the  couslitutioAal  provision  does  not  a^ly  to 
the  case  at  bar. 

The  same  consideratioua  see«k  to  famish,  a  reply  to  the  statement 
that  the  plfiinti^  cctmot  refi#w  beeanse  tha  note  as  a  contraet  waa 
smitten  throiigh  with  nuUity  or  de^roy^  by  the  destribction  of  slavery* 
Admit  thja  nnlliQcatio^  oK  djsslffuetiaft,  is  tha  mle  an^(  lege  valid  tiuw 
on^  which  ia  null  and  void  ab  iniUo  f  The  plaintiff  in  the  holder  of  & 
note  wliich,  aa  a  contract  betweea  the  U)alj(er  and  payee  is  said  to  liava 
been  destroyed,  by  wavi  by  prodan^ation,  apd  by  coustitntional  amend- . 
lo^ent.  Another  mfin  is  the  hqlder  of  a  note^  which^  m  in  the  illustra- 
tion I  have  used^  waa  given  as  tlie  pHae  of  blood,  aud  was,  between, 
maker  and  payee,  arig;tfu41y  aad  altwa^s,  a,mAm  aoihipg.  Yet  tlie 
loiter  we  are  told  shall  recover  and  aot  th^  former.    I  am  unable  to . 
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]i^c<^ize  IV  ceuflq^  f<v.  this  diacriminatio^.  Gjant  that  tbe  oontra^st 
between  tlie  ipaJ^vr  ^q(1  pf^j^  of  the  not^  in  suit  was  without  coiiaLder- 
atiou,  qj:  pt^  t}|At  itfi  e0jQi0ide9:»tJiQiU  yr^^  inunortil  and  unjust;  grant 
thatthi^  0QiuviAa];atiQn  9od  tbi^oaii^tt^a^  h«ri»  heen  swept  awaji  still 
tlmt  other  agreement  by  tlie  niflhnr<,V»  p#£  4ifa  UU  d^i^wn  upoA  them 
by  the  iadptaerv  Busgw^  Ml  teov  •!  t)i*  iilainlifi;  repmns  nntottdied. 
Itft^oonsideratioiii,  the  mi^  9l  Mfi  %d9«f  s(«se,  was  lawful  and  it  ought 
to  be  eii6>veed. 

If  thia  theory  of  the  ea8»  lie  deemed  fanciful,  it  may  be  laid  aside 
without  injury  to  tlie  ^intiif  *b  rights.  Alt  will  agree  that  as  bona  fide 
holder  for  vajue,  and  befqrQ  matairity  of  a  promissory  note,  he  must 
recover  unless  the  not^  ba^  hj^  law  been  declared  to  be  void  eyen  in 
ftuch  hands  a^  hi^,  UvtT^  W^  W^  ^t^tutpi?  <M?«  constitutional  provision 
looking  such  a  declarn^tiDA!.  )  ftud  nfiiVB#  It  is  not  claimed  that  there . 
is  such  a  statute.  Does  artiele  1^  et  tb^^  Constitution  make  sa^li 
4leclan(tioq  ?  By  up  metM^  Ilr  ^odEueeS'  contrae<i»  fw  the  sale  of 
l^ecspiia  to  l»e  noU  viA  v«u^  TiukBftte.  in  snit  ia  not  a  contract  for  Uie 
sale  of  pevsonsy  or  fiiv  th^i  •ajle'  of  anything*  It  is  only  avoided  by  im- 
pUontion,  as  aa  evidence  of  a  debt  incurred  by  a  purchase  of  persons. 
But  tills  implicatfoB  ought  no<r  to  involve  any  party  but  the  payee,  * 
who  was  a  party  to  the  sale.  If  the  article  declared  that  promissory 
notes  given  for  t^e  price  of  persons  shpiUd  be  null  and  void  even  in 
the  hands  of  third  an4  inppcent  parties,  t}ie  case  would  be  diJOferent, 
but  it  make^  no  such  pr0Yi^iQn• 

Bntif.  theintj^nt  iwdcifG^cif  tbe.artida  ial^  avoid  the  npte  in  suit 
in  U)6  bandsi  of  p)ainti4^  ^  vt^ctm  ittifilf  ia  null  a#d  void»  being  i|| 
conflict  with  the  Constitution  of  the  United  States  which  declarer  that  no 
State  sh^)  pasp^n  Ifien  uvfiMiiultf  thft  aldigatiM  of  contracts.  I  prefer  to 
adopt  a  constcuDtiou  wiiioh.  wildi  ngt  \uittg'  tlie  makera  of  our  Constitift- 
tion  in  direct  conflict  with  the  supreme  law  of  the  land. 

Foi!  these  peasons  I  am  of  opinion  that  tibe  plaintiff  should  have 
judgment. 


^^—^mM-^tmlt^mltm  ^     i  I 


No.  176  — M.  Miller  v.  William  Bedell  et  als. 

The  ■peclfying  of  tome  of  the  weye  hy  which  »  periy  hM  been  Impoeed  upon  and  deceiTod 
duea  not  preclude  the  petitioner  tfom  giriqg^  ^df^ifqe  of  other  acta  of  deception  nnder 
the  general  allegation  of  ftiaad. 

APP5AL  fvoUfi  tjie.  District  Court,  parish  of  Qi^do.     Ti^ylor,  J.,  vice 
LeviB^ds  peeused.    A.  W*  O.  JiMwt  for  plaintiff  and  appellee.    J. 
W,  Duncan  and  (J,  C.  IfiMd^mmj  for  defendants  and  appellants. 

Lc DELING,  C.  J.     This  is  an  action  to. annul  transfers  of  real  estate 
ttituated  iu  the  city  of  Shreveport,  on  fhe  ground  of  fraud. 
Th<;  defend^ts  iiipv^  to  dismiss  the  suit  1^  the  District  Court  so  fat 
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If.  IfiUer  ▼.  WiUiMn  Bedell  Mala. 


as  it  affects  the  title  to  lot  nine,  on  the  ground  that  the  plaintiff  had 
parted  with  her  title  to  this  lot  since  the  institution  of  this  suit.  The 
sale  is  conditional  only,  and  the  event  upon  which  it  depended  had  not 
happened  and  could  not  happen  until  the  final  decision  of  this  cause. 

The  exception  was  correctly  overruled. 

The  defendants  took  a  bill  of  eziwptions  to  the  ruling  of  the  judge 
a  quo  admitting  evidence  to  prove  knowledge  by  Sartin  Si>  Bayless  of 
the  fraud  of  Bedell  and  their  complicity  with  said  Bedell  on  the  grounda 
that  no  ^'  specific  act  of  fraud  is  charged  against  them,  and  no  general 
allegations  of  fraud  or  knowledge  of  fraud  is  allt^ed  against  them. 

AVe  think  the  pleadings  of  the  plaintiff  and  defendants,  taken 
together,  sufficiently  presented  the  issue  of  fraud  as  to  all  the  defend- 
ants. The  answers  of  the  defendants  show  that  they  understood  that  to 
be  the  issue  in  the  case.  They  were  not  surprised  by  the  evidence,  and 
should  have  been  prepared  to  rebut  it,  if  they  could.  We  think  the 
court  a  qua  correctly  received  the  evidence. 

The  defendants  took  another  bill  of  exceptions  to  the  ruling  of  the 
District  Judge  admitting  evidence  to  prove  other  or  different  4ieU  of 
fraud  from  that  alleged  iu  the  petition,  on  the  ground  that  it  was  irrele- 
vant and  inadmissible  under  the  pleadings.  The  allegations  of  the 
•petition  are  that  the  deed  was  procured  by  '*  misrepsentations  and 
fraud ;''  that  the  plaintiff  had  been  '*  imposed  upon  and  deceived,"  and 
that  she  had  been  **  defrauded  and  cheated.''  Specifying  some  of  the 
ways  by  which  defendant,  Bedell,  had  imposed  upon  her.  did  not 
prevent  proof  of  other  acts  tending  to  establish  fraud. 

Defendants  took  a  tliird  bill  of  exceptions  to  the  ruling  of  the  judge 
refusing  to  sustain  the  exception  of  defendants  to  the  action.  It  is 
unnecessary  and  in'cgular  to  retain  bills  of  exceptions  to  such  inter- 
locutory orders. 

We  have  already  affirmed  the  correctness  of  the  ruling  of  the  judge 
on  this  exception.  It  is  not  necessary  to  notice  the  bills  of  exceptions 
taken  by  the  plaintiff. 

On  the  merits,  we  se«  no  reason  for  disturbing  the  judgment  of  the 
court  a  qua  based  on  a  verdict  of  a  jury. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs  of  appeal. 


No.  4.— State  of  Louisiana  v.  A.  Jackson,  £.  Smith  et  al. 

On  Kehearing. 

The  statate  of  the  State  of  LoufsUiui  of  1866,  authorixSng  proMcattoni  hj  t)ie  District  Attomejr 
on  tnformetioii.  Is  not  in  confliot  with  the  flfth  amendment  to  the  Constltatfon'  of  the 
United  States,  vhieh  declares  **  that  no  person  shall  be  held  to  answer  for  a  cai»ital  or  other 
inlkmoua  crime,  unless  on  a  presentment  or  indictment  by  a  grand  Jury.**  The  restriction 
by  this  amendment  to  the  Constifeation  of  the  United  States  has  no  application  to  the  State 
eonrts. 

APPEAL  from  the  Ninth  District  Court,  parish  of  Rapides.    Zewis, 
J.    Fiersont  District  Attorney,  appellant,    if.  Bifan,  for  defendanta 
and  appellees. 


• 
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State  of  LoQlalAiu  r.  A.  J»ckMm,  £.  Smith  et  ftL 

Wyly,  J.  The  State  hns  ax)pealed  from  a  judgment  rendered  in 
favor  of  the  defendants,  quashiag  a  bill  of  information,  in  which  they 
are  charged  with  an  assault  with  intent  to  murder  James  M.  Hays. 

The  proceeding  was  excepted  to  on  the  ground  that  the  crime  charged 
being  infamous  could  not  be  prosecuted  by  bill  of  information,  but 
could  only  be  by  indictment  or  presentment  of  a  grand  jury,  according 
to  the  fifth  amendment  of  the  Constitution  of  the  United  States,  which 
says  that  no  person  shall  be  held  to  answer  for  a  capital  or  other  infa- 
mous crime,  unless  on  2t  presentment  or  indictment  by  a  grand 
jury.        «        •        • 

There  is  no  pretense  that  tlie  form  of  the  prosecution  is  irregular  or 
contrary  to  the  constitution  and  laws  of  this  State,  but  it  is  contended 
that  the  act  of  1855,  and  the  constitutional  provision  of  this  State  au- 
thorizing the  proceeding,  are  both  in  violation  of  the  ai'ticle'of  the  Con- 
stitution of  the  United  States  referred  to,  and  consequently  null  and 
void. 

To  tliis  proposition  we  cannot  assent. 

This  court  has  often  recognised  the  validity  of  prosecutions  of  this 
character.  State  «.  McOinnis,  12  A.  743;  State  v.  Kerr,  13  A.  243; 
State  V.  Mullen,  14  A.  570. 

In  the  State  v,  Koss  (14  A.  364),  wliere  the  grand  jury  had  refused  or 
failed  to  presM)nt  an  indictment,  it  was  held  that  the  State  was  not 
barred,  and  the  prosecution  by  bill  of  information  could  be  maintained. 

The  law  upon  which  the  bill  of  information  is  founded  is  not  viola- 
tive of  the  fifth  amendment  of  the  Constitution  of  the  United  States. 

It  is  now  settled  that  this  luiiendmeut  of  the  Constitution  of  the 
United  States  does  not  extend  to  State  courts ;  it  is  exclusively  a  restric- 
tion upon  Federal  power,  *^  intended  to  prevent  interference  with  the 
rights  of  the  States  and  of  their  citizens."  Fox  v.  Ohio,  5  How.  434 ; 
Livingstones  Lessee  v,  Moore,  7  Pet.  551 ;  Barron  v.  Mayor  of  Balti- 
more, 7  Pet.  243. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  aonuUed ; 
that  the  motion  to  quash  be  set  aside,  and  that  the  cause  be  re- 
manded, to  be  proceeded  in  according  to  law,  the  defendants  paying 
costs  of  Appeal. 


No.  146. — ^NoRTON  &  Macaulet  17.  John  O.  Pickens. 

A  90wamtrtial  Arm  holding  a  note  In  ii»Tor  of  ooo  of  lis  niMttben  wUhoat  indonemont*  glren 
for  money  loaned  hj  the  firm,  can  not  set  up  that  they  are  innocent  third  holders  for  value 
against  the  plea  of  lUlure  of  consideration. 

APPEAL  from  the  District  Court,  parish  of  Bapides.    Lewi$f  J.    £. 
A.  MunteTy  for  plaintiffs  Mid  appellees.    Byan  dt  White,  for  de- 
fendant and  appellant,  i 
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flows,  J.    ThiB  suit  was  instituted  on  a  ptotufSaoiy  note  Y6r  f  5000, 
madeljy  deftodant  to  the  order  olf  Aletftnder^ottoti,  one  of  the  plain- 
tiffs'fwn,  dat^d  July  14,  1862,  mid  "pftytible  twelve  ftionths  thei-eai'ter. 
The  defense  was  that  tlie  note  Ws  giren  by  deifbndiint  for  a  loan  of 
Confederate  States  treasury  notes. 

The  case  was  tried  before  a  jury,  wlio  ^ve  u.  verdict  for  plaintiffs 
for  f  8383  33,  and  from  the  Judgment  rendered  upon  this  verdict,  the 
defendant  has  appealed. 

The  evidence  sulSlciently  establishes  the-fsict  that  the  note  was  given 
for  a  loan  of  Confederate  money.  The  consideration  was  illegal  and 
void,  and  the  judgment  must  be  annulled.  19  Ann.  161,  164,  257,  28:5, 
35f);  Constitution,  article  127. 

It  is  contended  by  plaintiffs*  counsel  that  they  are  bona  fide  holders, 
for  value  and  before  maturity,  and  ban  not,  therefore,  be  aflbcted  by 
the  illegality  of  the  consideration  Us  between  the  maker  and  the  payee. 
But  we  do  not  thus  understand  the  fiicts.  Alexander  Norton,  the  payee, 
was  one  of  the  plaintiffs*  firm,  the  loan  for  which  the  note  was  given 
was  made  by  plaintiils*  firm  to  the  defendant,  and  the  note  desciiljcd 
in  the  y^etition  And  copied  in  the  record  wusnot  indorsed,  and  therefoi*e 
never  transfen*ed  by  Alexander  Norton  to  the  plaintiffs,  Noiton  '& 
Macauley.  It  is  apparent,  then,  that  Alejiander  Norton ^  wlien  he  be- 
came payee  of  the  note,  became  suclt  on  behalf  of  the  plaintiff^  an 
part  of  the  transaction  iu  which  the  ICdn  Was  made  by  the  latter. 

For  the  reasons  given,  it  is  ordered  and  lidjUdged  that  the  judgment 
appealed  from  be  avoided  and  annulled,  and  that  tlte-ftuit  be  Aistniflscd 
at  plaintiffs'  costs. 


No.  184. — Succession  of  £.  H.  Pomerot.    Opposition  of  C.  V.  Hukt. 

Tb»  aUegaUon  of  ft  nuuerled  wofUfea  ia^bBT iMttltottUlRt'Mw  fa  •*  JofaiMMMl  Auttiortsed  »  by  bet 
huabftnd,  la  not  sofficient  aattioritj  to  •n*bl«  her  to  proMcuto  the  mUt. 

A  manled  woman  can  only  appear  in  court  with  her  hnahand  appearing  atao^  or  by  ahowlQg  hia 
anthorlsatton  otiierwiae  than  in  herownaTenneiktB. 

APP£AL  from  Parish  Court,  parL»h  of  Caddo.  CrmuM,  Parish 
Judge.  Wutt  &  Leonard,  for  opponent  and  appellant.  T,  1\ 
Land  and  George  Williamson,  for  executor,  appellee. 

Wtlt,  J.  A  motion  is  made  to  dismiBS  this  i^peal  because  it  hafi 
been  taken  by  the  appellant,  who  is  a  married  woman,  without  the  au- 
thorization of  her  husband. 

We  do  not  find  any  evidence  in  the  record  of  her  husband's  authori- 
sation either  to  take  this  appeal,  or  to  prosecute  iiie  suit  in  the  lower 
court. 

In  her  petition  of  opposition,  in  her  motion  for  appeal  and  in  her  ap- 
peal bond  she  stateis  th«t  '^fate'is  "jeined  «tfd  attttiorised^  by  lier  hus- 
band, but  the  latter Ims^ot  joineflin^the  stfit  in^tbe lowot  conn idorfn 
the  appeal ;  he  haA  jiuide  noappeaiaaoa  whatever. 
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In  Lacoar  v,  Delamaire  et  al.,  2  A«  140,  wliere  tbe  only  e%ideftee  of 
the  wife's  authomatiou  was  bev  own  statomoiit  to  tikat  eifect  in  her  pe- 
titiou^  this  court  said :  '^  We  have  held  that  where  the  haabaad  and 
wife  appear  in  the  same  suit  as  pkdntiflb  or  defendants,  or  the  hatband 
appears  in  court  as  authorizing  his  wife,  the  authority  •n  the  part  of 
tlie  husband  to  the  wife's  appearance  necessarily  follows^  but  in  tliis 
case  there  is  no  appearance  on  the  part  of  the  husband  in  person  or  by 
attorney.  We  consider  the  rule  well  settled,  and  the  authorities  cited 
by  the  counsel  for  the  appellee  are  conclusive.'* 

The  same  doctrine  was  affirmed  hi  Bray  «.  Bynum,  2  A.  87D,  where  a 
married  woman^s  appeal  was  dismissed  beeanso  it  did  not  appear  that 
slie  had  been  authorized  to  defend  the  suit  below,  and  the  husband  did 
not  join  in  the  petition  of  appeal,  her  averment  that  she  was  acting 
with  his  assistance  not  being  sufficient. 

In  our  opinion  a  married  woman  can  only  appear  in  court  with  her 
husband  appeari!ig  also,  or  by  showing  his  authorization  otherwise 
than  in  her  own  averments  or  tliat  of  her  counsel.  C.  C.  123;  1  JL2S0, 
468;  C.  P-  103  J  C.  P.  107,  113. 

If  the  husband  rcfuso,  or  be  under  interdiction  or  absent,  she  may  be 
authorized  by  the  judge  to  appear  in  court.    C.  C.  126^  123. 

The.motlon  to  dismiss  must  prevail. 

It  is  therefore  ordered  that  this  appeal  be  dismissed  at  appellant's 
costs 


No.  42. — ^Wallace  J.  Smitu  v,  Bekjamtn  F.  Logan. 

Two  parties  claim  tbe  same  piece  of  propertj  from  the  same  ■ource  of  Utlo,  Uie  one  dorlvinf 
his  title  by  purchase  at  priv.te  sale,  and  the  other  bj  purchase  at  a  Judluial  sale  under 
a  mortgage,  the  oxislenee  of  which  was  known  to  the  purcttaafer  at  private  sale  at  the 
time,  and  the  evidence  ahowa  th»t  the  desodytlon  of  tbe  prepertjr  at  the  forced  mU  iM 
the  Fame  as  that  in  the  private  sale.  Bald— That  the  porchaser  at  the  forced  sale  can  not  be 
defeated  in  his  title  at  a  suit  of  tbe  claimant  at  private  sale,  on  the  ground  oi  want  ot  sulB- 
cieiit  description  of  the  property  at  the  pubUe  sale. 

APPEAL  from  the  Te&tli  District  Court,  parisli  of  Caddo.    J^n^^  J. 
Williamson  &  Ltvisee^  ibr  plaintiff  and  appeUant.    t.  T.  dt  A,  D« 
Land^  for  defendant  and  appellee^ 

Wyly,  J.  This  is  a  suit  to  annul  a  judicial  sale  of  a  lot  of  ground 
in  the  city  of  Shreveport,  on  account  of  the  insufficiency  of  the  de- 
scription of  the  property  and  for  intbrmalities  in  the  sale. 

Id  July,  1660,  Wiffiam  IL  Botier  mortgaged  to  the  defendant  *<  the 
following  described  lolto  of  gxonnd  m  the  town  of  Shrev<^oi*t,  to  wit : 
In  block  twenty-seven  (27),  commencing-  at  tbe  corner  of  Lake  and 
Macshall  streets,  runsiing  twabuudrdd  iBtet  on  Lake  street  and  one  hun- 
dred and  fifty  feet  on  Marsbftt  a*r«at^  also  eighty  feet  on  McNeill 
street,  running  back  one  hn^dsjei  And  fifty  feet  aileng  lin  alley,  tiience 
eighty  feet  parallel  witb  Mfi^if^  i»tii«0t|  tboOQ^  t«  McNeiU  ateeet, 
73 
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together  with  all  the  buildings  and  improYements  thereon,  except, tliat 
portion  of  said  property  sold  bj  said  Butler  to  R.  G.  Lowe,  as  per 
record  of  Caddo  parish." 

The  mortgage  was  duly  inscribed  in  the  mortgage  office. 

In  May,  1861,  the  defendant  foreclosed  his  mortgage  and  bought  tho 
property,  the  sheriff's  proces  verbal  describing  it  just  as  it  was  de- 
scribed in  the  mortgage.  The  foreclosure  and  sale  was  made  contra- 
dictorily with  a  curator  ad  hoe  appointed  by  the  court  to  represent 
Butler,  the  mortgager,  who  was  an  absentee. 

In  January,  1861,  Butler  sold  to  Marx  Bacr  one  of  the  lots  which  he 
had  previously  mortgaged  to  the  defendant,  and  Baer  sold  it  to  the 
plaintiff.  Plaintiff  having  thus  acquired  that  one  of  the  lots  which 
lies  on  McNeill  street,  sues  the  defendant  for  the  possession  thereof, 
and  to  have  the  moitgage  and  sale  to  the  latter  declared  void  for  want 
of  proper  description  and  for  want  of  proper  formalities  in  the  alien- 
ation. 

The  defendant  pleaded  the  general  issue,  admitted  tliat  he  had  a 
mortgage  on  the  lot  claimed  by  plaintiff,  and  averred  that  it  was  legally 
foreclosed,  and  he  became  the  purchaser  thereof. 

There  was  judgment  for  the  defendant,  and  the  plaintiff  has  ap- 
pealed. 

Plaintiff  acquired  the  property  from  Butler  after  the  mortgage  from 
Butl^er  to  the  defendant  luul  been  executed  and  duly  recorded;  he  is 
therefore  presumed  to  have  had  notice  of  the  mortgage. 

He  insists,  however,  that  the  mortgage  itself  was  null  for  want  of  a 
sufficient  description  of  the  property. 

Butler  acquired  the  property  from  J.  S.  Cutliff  in  March,  1853,  and 
the  description  in  the  mortgage  is  just  the  same  as  iu  the  deed  from 
Cutliff. 

He  mortgaged  the  property  to  the  defendant,  describing  it  identi- 
cally as  in  the  deed  by  which  he  acquired  it.  Plaintiff  and  the  defend- 
ant both  claim  under  Butler ;  the  one  is  the  vendee  of  Butler's  vendee, 
the  other  is  the  purchaser  under  the  foreclosure  of  a  mortgage  given 
by  Butler  on  the  same  lot  of  ground. 

We  do  not.  however,  consider  the  description  in  the  mortgage  fatally 
defective.  The  situation  of  the  lot  at  the  comer  of  Lake  and  Marshall 
streets,  block  27,  is  sufficiently  certain.  The  lot  on  McNeill  street 
is  also  fixed  as  in  block  27  by  the  reference  made  to  die  deed  from 
**  Butler  to  R.  G.  Lowe,  as  per  record  of  Caddo  parish."  This  refer- 
ence  and  the  description  given  sufficiently  establishes  the  situation  of  tlie 
lot.  The  deed  from  Butler  to  Lowe  was  of  record  at  the  time  of  the 
mortgage;  it  was  received  in  evidence  on  the  trial,  and  it  establishes 
the  identity  of  the  property. 

In  Laforest  v.  Barrow,  12  A.  148,  it  was  held  that  "  the  title  of  a 
purchaser  under  foreclosure  of  the  mortgage  who  takes  possession,  can 
not  be  defeated  by  an  error  in  some  of  the  boundaries,  where  the  most 
important  calls  in  the  description  are  anaweredy  and  the  identity  of  the 
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property  is  establiahed  oMunde;  particularly  at  the  suit  of  a  subsequent 
purchaser  under  the  mortgager  with  notice." 

As  to  the  informalities,  if  any^  in  the  foreclosure,  they  can  not  avail 
the  plaintiff.  He  was  without  interest  to  arrest  the  executory  pro- 
ceedings by  setting  up  defenses  personal  to  the  defendant  in  execution. 
The  formalities  in  forced  sales  are  for  the  protection  of  the  defendant 
in  execution,  and  not  tliat  of  tliird  jmrties  to  the  proceeding. 

It  is  therefore  ordered  tliat  the  judgment  of  the  court  a  qua  be 
affirmed  with  costs. 


'    No.  177. — ^Makleb  and  Husband  v,  McClelland,  Tutor,  et  al. 

A  vendor  of  real  estate  in  order  (o  defeat  the  mortgagee  of  his  vendee,  on  the  ground  of  fkand 
in  the  sale  of  the.  property,  most  show  that  the  mortgagee  was  aware  of  the  fraud  at  the 
time  the  oontcact  of  mortgage  was  made. 


APPEAL  from  the  Tenth  Judicial  District,  Parish  of  Cadtlo.  Taylor, 
J.,  vice  Levisee,  J.,  recused.  A,  TF.  O.  Hicks,  for  plaintiffs  and 
appellants.    Kutt  dt  Leonard,  for  defendants  and  appellees. 

Taliaferho,  J.  The  plainti/fs  enjoined  a  writ  of  seizure  and  sale 
taken  out  by  tlie  defendant  in  his  representative  capacity  on  an  obli- 
gation entered  into  by  the  agent  of  one  Bedell,  and  secured  by  mort- 
gage on  real  estate  which  the  plaintiff  Magdelena  Makler,  late  widow 
Miller,  alleges  belongs  to  her.  There  was  a  general  denial  by  the 
defendant.  Judgment  was  rendered  in  tlie  court  below  in  favor  of  the 
defendant,  and  plaintiffs  have  appealed. 

Wright,  acting  in  the  capacity  of  agent  under  a  power  of  attorney 
from  Bedell,  obtained  a  loan  of  money  from  Logan,  father  of  the  minor, 
for  the  payment  of  which  he  executed  on  the  part  of  his  principal  a 
promissory  note  for  $2200,  payable  in  sixty  days,  and  to  secure  the 
'payment  executed  a  mortgage  on  certain  property  iu  Shreveport. 
This  property,  it  seems,  was  the  same  or  part  of  the  same,  which  Mrs. 
Makler,  during  her  widowhood,  sold  to  Bedell  by  deed,  bearing  date 
thirteenth  June,  1866.  There  is  now  before  this  court  a  suit  by  Mrs. 
Makler  to  annul  and  set  aside  that  sale  on  the  ground  of  the  grossest 
fraud  and  deception  practiced  upon  her  by  Bedell,  who,  as  she  alleges, 
resorted  to  every  species  of  chicanery,  falsehood  and  imposition  to 
cheat  and  swindle  her  out  of  her  property ;  that  she  was  overreached 
by  his  duplicity  and  induced  to  sign  the  act  of  sale  referred  to,  and  has 
never  received  one  cent  for  the  property  which  she  has  thus  been  foully 
and  wickedly  deprived  of. .  The  evidence  taken  on  the  trial  of  that 
case  is  introduced  as  evidence  in  this,  and  it  presents  a  deplorable 
spectacle  of  the  ignorance  and  fatuity  of  a  weak  and  credulous  woman 
on  the  one  side,  and  the  cool  villainy  and  impudence  of  an  adventurer 
<>n  the  other.  That  the  party  complaining  has  been  swindled,  there  is 
no  room  to  doubt.  The  grounds,  set  up  for  obtaining  the  injunction 
are  various,  and  are  as  follows ; 
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MOlar  aadHiMb^ad  V.  |loCa«U»d,  Tutet^  eto. 

'■■'■■■■  — — '    w 

firat-^That  the  agent  exceeded  his  authority  in  bonrowiHg  moneys 
that  the  loan  was  not  applied  to  the  purpoaeafor  whieh  it  was  obtained'; 
that  the  lender  was  aware  of  this.  And  the  inferenoe  made  by  plaintifT 
is  that  he  loaned  hi%  money  in  bad  faith. 

Second — Tliat  it  does  not  appear  from  the  note,  mortgage  or  any 
authentic  evidence  that  the  sum  of  $2200  was  borrowed  money. 

Third — That  the  agent  was  not  authorized  to  execute  the  mortga^^o, 
nor  to  contract  to  pay  more  than  eight  per  cent,  for  the  loan. 

Fourth — ^Because  the  note  was  given  for  more  money  than  was 
received  for  the  use  of  Bedell  or  was  intended  for  hiB  use,  and  that  this 
was  known  to  Logan,  the  lender. 

Fifth — That  the  property  mortgaged  by  the  agent  was  not  in  the 
poQUes^ioii  of  Bedell  at  the  time  the  order  of  seizure  was  granted. 

Sixth — Because  Alice,  the  minor  child  of  Logan,  had  reached  the  age 
of  puberty  at  the  time  the  order  of  seizure  issaed,  and  B.  F.  Logan,  the 
other  minor,  had,  at  that  time,  been  emancipated.  Therefore,  the 
minor  Alice  was  not  a  party,  and  B.  F.  Logan  was  unassisted  by  a 
tutor. 

Seventh — That  the  mandate,  mortgage  and  supposed  judgment  are  a 
fraud  upon  the  rights  of  Mrs.  Maklin,  conceived  and  perpetrated  by 
BedeH,  Surtin,  Lawrence  Bayliss  and  Logan  for  the  purpose  of  injuring, 
eheating  and  defrauding  her. 

Eighth — Because  of  the  non-payment  of  the  price  by  Bedell,  1^  price 
not  having  been  paid  or  tendered. 

Unsupported,  as  most  of  these  asseverations  seem  to  be  by  evidence, 
ifr^  tliink  they  have  but  little  fbroe.  The  important  inquiry  is,  was 
Ix>gan,  the  lender  of  the  money,  a  i>arty  to  the  fraud  alleged,  or  had  he 
at  tlie  time  of  lending  the  money  knowledge  of  the  fraud  practiced  upon 
the  complainant)  Mrs.  Miller  sold  to  Bedell  thirteenth  June,  1866. 
Payment  of  the  price  is  acknowledged*  Wright's  power  of  attorney 
is  full  and  ample,  general  and  special,  ooverlng  all  the  acta  he  per- 
formed in  his  capacity  of  agent*  The  contract  of  loan  and  mortgi^ 
was  consummated  on  the  third  of  July  succeeding  the  sale  to  Bedell. 
The  mortgage  contains  the  paot  di$  non  aUenando, 

A  close  scrutiny  of  all  the  evidence  adduced  ia  this  case  fails  to 
assure  us  tliat  Logan  had  knowledge  er  Botiee  of  the  fraud.  The  only 
notice  or  knowledge  he  is  shown  to  have  had  of  Bedell's  title  to  the 
property  was  that  which  he  and  others  are  su^osed  to  have  from  the 
tact  that  that  title  was  of  record  in  the  proper  office,  and  that  it  declares 
that  Bedjell  had  bought  the  lots  from  Mrs.  Makler,  and  had  paid  her  for 
them  \  and  because  the  purchaser  had  exercised  one  of  the  essential 
])ower8  of  ownership  in  granting  to  an  agent  the  authority  to  mortgage 
it  to  any  extent.  No  such  circumstances  of  suspicion  as  would  have 
led  a  prudent  man  to  further  investigation  belbre  parting  with  his 
money  on  the  security  of  sueh  a  title  is  shown.  It  is  shown  that  he 
lived  near  Shreveport,  and  had  lived  there  for  a  number  of  years ;  that 
lie  wa9  a  fanner  and  a  money  lender,  a  keen,  shrewd  man ;  a  note 
shaver,  and  therefore  likely  in  all  transactions  of  the  sort  to  lo^  weU 
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Vakler  and  Hntbakid  ▼.  l|oCleU$a4,  Totor,  etc 


to  ^'the  safficieocy  of  the  bead.'*  It  is  in  proof  that  a  proposition  was 
made  by  Lawrence  t4>  Hope,  the  partner  of  Tally  (a  witness  of  tiie 
plaintiflf),  to  advance  money  on  mortgage  upon  this  property  before  the 
loan  was  obtained  fi*om  Logan.    Tally  in  his  testimony  says : 

'*  The  general  opinion  of  the  eommunity  of  Shreveport  was  that  Mrs. 
Miller  liad  been  swindled  in  the  sale  by  her  to  Bedell,  and  I  would  not 
Jiaye  anything  to  do  with  the  property  in  consequence  of  this  general 
belief.^'  He  states  also  '^that  the  sale  from  plaintiff  to  Bedell  was 
not  generally  known  or  much  taked  about  until  she  brought  suit  to 
annul  it." 

It  is  unfortunate  that  thl»  plaintiff,  throwgh  her  ignoranoe  and  impro- 
vident conduct,  has  placed  it  in  the  po^er  of  her  deceiver  to  perpetrate 
frauds  upon  innocent  third  pavtieak  Her  admissions  are  also  unfor- 
tunate, that  not  being  able  to  rais^  money  upon  her  property,  and 
being  in  need,  she  had  placed  the  title  Sn  Bedeli  in  order  to  procure 
money;  thus  in  effect  admitting  that  the  sale  to  Bedell  was  a  simula- 
tion, she  being  a  party  to  it.  Unintentionally,  no  doubt,^she  has  placed 
it  out  of  her  power  now,  in  contests  with  third  parties  without  knowl- 
edge of  the  fk^nd  practiced  upon  her,  to  deny  the  declarations  made 
by  her  in  the  deed  announcing  that  she  had  sold  her  property  to  Bedell 
and  received  poyment  tor  it.  In  such  a  state  of  things,  the  law  can 
afford  her  no  relief.  As  to  all  that  the'  evidence  shows,  Logan  or  his 
representatives  are  free  from  ftsy  imputation  of  complicity  with  the 
parties  guilty  of  tlie  fraud  in  question  or  ^f  any  knowledge  or  notice 
thereof  She  therefore  osAnot  be  relieved  from  the  effect  of  BedelPs 
mortgage  of  the  property  to  L<^gan.  The  case  of  William  £.  Levericli 
V,  Clemence  Toby,  6  Ann.  462,  is  elosely  in  point  to  this  case.  See 
Foster  v.  Foster,  11  L.  406.    Stoekton  «.  Craddock,  4  An.  285. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  oi 
the  District  Court  be  affirmed  with  costs  in  both  courts. 


No.  ISO.^H.  BosoBN  V.  J.  J.  Hops. 

A  nceipt  giroD  for  &fon«y  ptM  U  not  oonclniive  b«twecn  the  *  parties,  and  may  b«  contradicted 
or  wtfiMiu^A  hf  9wiAimM,  Mit,  WllMi  tk«  ertd—o  o<fcgcd  k  oonti  adtetory,  and  that  offered 
on  one  tide  euUUed  to  a»  ane^  int^i  ain  ttei  olk«r,  %m  leoelv^  wUl  stand. 

A  PPEAL  from  the  District  Court,  parish  of  Caddo.  LevUee,  J.  1\ 
11.  T,  &  A.  D.  Land,  for  plaintiff  and  appellee.  J,  W.  Duncan^  for 
defendant  and  appellant. 

Lu DELING,  C.  J.  It  appears  that  in  the  summer  of  1865  H.  Borden 
nud  J.  J.  Hope  had  a  setUeineiii  of  aoconnts  between  themselves,  and 
that  Iio[)c  was  found  to  be  indebted  to  Borden  in  the  sum  of  seventeen 
hundred  and  sixteen  dollai*s.  It  further  appears  that  this  sum  was 
paid  by  Hope  with  United  States  treasury  notes  and  the  notes  of 
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difflereDt  banks  in  the  Soathem  States — ^the  notes  of  the  banks  bein^ 
taken  at  seventy-five  cents  on  the  dollar. 

In  March,  1866,  this  salt  was  instituted  to  make  the  defendant  pay 
the  difference  between  the  actual  valne  of  the  bank  notes  and  seventy- 
five  cents  on  the  dollar,  on  the  groand  that  Hope  had  guaranteed  the 
notes  to  be  worth  seventy-five  cents  on  the  dollar. 

On  the  trial  of  the  cause  the  plaintiff  offered  the  testimony  of  one 
Bttshmore  to  prove  that  Hope  had  warranted  the  valne  of  the  bank 
notes.  The  defendant  objected  on  the  ground  that  the  testimony  was 
intended  to  contradict  and  vary  a  written  paper  signed  by  C.  B.  Bash- 
more,  agent  of  the  plaintiff,  creating  an  obligation  between  the  plain- 
tiff and  defendant  in  reference  to  the  subject  matter  referred  to  in  the 
testimony.    The  objectiou  was  correctly  overruled. 

It  has  often  been  decided  that  a  receipt  for  money  paid  was  not 
conclusive  between  the  parties,  but  that  it  was  open  to  explanation  by 
evidence.    5  An.  235,  403;  14  An.  274;  12  An.  401. 

On  the  merits  the  sole  question  is,  did  the  defendant  guarantee  that 
the  bank  notes  were  worth  seventy -five  cents  on  the  dollar  t  The 
testimony  of  Bushmore  on  the  one  s;de  is  diametrically  opposed  to  the 
testimony  of  Hope  on  the  other  side.  Bushmore  swears  positively 
that  Hope  did  guarantee  the  value  of  the  notes,  while  Hope  swears  he 
did  not.  He  says  *^  he  did  not  undertake  to  make  up  the  difference  to 
Borden  between  seventy -five  cents  on  the  dollar  and  what  that  money 
should  be  worth  on  that  day — sixth  July,  east  of  the  Mississippi  river." 

The  witness  Bushmore  alone  testifies  in  favor  of  the  position  of  the 
plaintiff,  and  he  was  the  agent  of  the  plaintiff  in  making  the  settle- 
ment with  Hope,  and,  according  to  the  testimony  of  Hope,  Bushmore 
had  stated  to  him  that  Borden  intended  to  make  him,  the  agent,  pay 
the  difference.  Both  witnesses,  therefore,  wer^  interested  in  the  suit, 
and  one  is  entitled  to  about  as  much  credit  as  the  other. 

The  receipt  given  by  Borden  is  in  the  following  words:  ''Beceived 
of  J.  J.  Hope  the  sum  of  seventeen  hundred  and  sixteen  dollars  and 
seventy-five  cents  in  full  of  (HI  demands  to  date." 

It  is  prima  facie  proof  of  what  it  contains.  The  evidence  offered 
by  the  plaintiff  has  not  rebutted  that  proof. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed,  and  that  there  be  judg- 
ment in  favor  of  defendant  for  costs  of  both  courts. 


No.  171. — ^B.  E.  Sewell,  Executor,  v.  J.  N.  Coopeb. 

Partnen  have  no  came  of  aet!oD  Agi^nai  mch  other  for  a  ipecUle  nun  VMoltlnc  from  pactacr* 
■blp  tTHiMcUoDB  until  tbere  1mm  boon  %  ■ettlomont  of  the  pftrtnorsblp. 

APPEAL  from  the  Tenth  District  Court,  parish  of  Caddo.    Taylor^ 
J.     Oeorge   Williamson,  for  executor  and  appellee.     Loaney  <£ 
Wells,  for  defendant  and  appellant. 
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B.  E.  Sawell,  Exeontor,  t.  J.  N.  Cooper. 


Wylt,  J.  The  succession  of  John  M.  Landrum,  through  its  proper 
representative  sued  the  defendant  on  liis  promissory  note  for  $2983  92, 
and  levied  an  attachment  on  his  property,  ho  heing  an  absentee. 

After  pleading  the  general  issue,  tlie  defendant  averred  that  he  gave 
the  note  sued  on  to  the  executor  ^*  as  a  part  or  proximate  settlement  of 
the  partnership  heretofore  existing  between  him  and  the  late  John  M. 
Landrum,  known  as  the  firm'  of  Landnini  &  Cooper  ;'^  that  it  was  we)l 
known  to  plaintiff  that  said  partnership  was  not  and  is  not  yet  settled. 
He  averred  that  he  has  always  been  ready  and  anxious  for  a  part- 
nership settlement  and  no  demand,  either  judicial  or  amicable,  has 
ever  been  made  for  such  settlement,  and  he  therefore  moved  for  the 
dismissal  of  the  suit. 

Further  answering,  he  averred  that  the  note  was  given  in  error — that 
the  partial  settlement  was  erroneous ;  that  there  was  an  item  of  one 
thousand  two  hundred  dollars  charged  as  the  value  of  a  negro  woman 
named  '^  Ann,"  which  was  erroneous,  the  deceased  never  having  made 
a  valid  title  to  him. 

Second — ^The  item  of  six  hundred  and  forty ^five  dollars,  for  half 
value  of  the  negro  boy  ^^Gus,"  was  for  the  same  reason  also  erroneous. 

Third--The  item  of  $2334  88,  due  White,  Smith  &  Baldwin  was 
erroneous,  the  same  having  been  paid  to  A.  J.  Hugely  &  Co.  by  draft, 
and  now  forms  part  of  the  consideration  of  a  note  on  which  the  defend- 
ant is  sued  by  Neill  Stephens. 

Fourth — The  item  of  sixty-seven  dollars  and  forty -eight  cents  due  J. 
H.  Hudgitts  was  erroneous  for  the  same  reason. 

Fifth — Thero  was  an  error  in  not  giving  the  defcndani*  crodit  for 
$1488  36,  for  the  amount  paid  by  draft  of  Landrum  &  Cooper  for  a 
slave,  the  private  property  of  Landrum. 

Sixth — There  was  an  error  in  not  charging  Landrum  with  $4000, 
funds  of  Landrum  &  Cooper,  arising  from  the  construction  of  a  levee 
on  Red  river,  and  which  funds  were  collected  by  Landrum. 

Seventh — There  was  error  in  not  crediting  the  defendant  for  the 
amount  of  taxes  of  Landrum  &  Cooper  for  1863,  which  was  paid  by 

him. 

Eightli^The  defendant  avers  that  he  paid  to  J.  Dubail  $1500,  the 
debt  of  Landrum  &  Cooper,  for  which  he  had  no  credit. 

2iinth — ^Defendant  avers  that  he  holds  the  note  of  Landrum  & 
Cooi>er,  due  the  succession  of  William  Gardner,  for  hiro  of  slaves  for 
1860. 

The  defendant  further  avers  that  he  left  on  the  plantation  of  Lan- 
drum &  Cooper  four  bales  of  cotton  belonging  to  said  firm,  worth 
eight  hundred  dollars,  which  have  not  been  partitioned,  and  which 
have  been  used  or  appropriated  by  the  plaintiff.  Also  that  thero 
remained  on  said  plantation  one  hundred  head  of  cattle,  worth  seven 
hundred  dollars,  belonging  to  said  firm,  which  have  not  been  parti- 
tioned, but  have  been  used  or  appropriated  by  the  plaintiff. 

The  defendant  prayed  that  plaintiff's  demand  be  rejected,  and  for 
judgment  in  reconvention  for  $4000. 
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The  court  gare  jadgment  fot  plaintiff  fbr  $^6i  29,  and  gare  the 
defendant  judgment  on  Lis  reconventional  demand  Against  the  plain- 
tiff for  sums  amounting,  in  the  aggregate,  to  $2935  65,  and  maintained 
the  attachment. 

The  defendant  has  appealed. 

The  answer  raises  issues  widely  different  from  those  prosouted  in  the 

petition. 

From  the  evidence  we  are  satisfied  that  there  never  haA  been  a  final 
legal  settlement  of  the  partnership  heretofoi'e  existing  between  John 
M.  Landrum  and  the  defendant. 

The  attempted  settlement  of  the  execiltor  and  the  defendant  in  ld64 
was  had  without  the  sanction  or  authorization  of  the  oonrt,  nnd  was 
not  such  as  tl^e  law  requires.  Beside,  it  appears  from  the  records 
that  all  the  debts  of  the  partnership  had  not  been  paid,  and  there  was 
some  cotton  and  other  property  not  partitioned. 

The  note  sued  on  but  evidences  the  supposed  indebtedness  of  tlie 
defendant  to  the  succession  of  Landrum,  aftet  the  settlement  of  the 
partnersliip. 

It  is  well  settled  that  partners  haTe  no  cause  of  action  for  a  specific 
sum,  against  each  other,  resulting  ftota  partnership  transactions,  till 
the  partnership  debts  have  been  paid,  or  there  has-  been  a  settlement  of 
the  partnership. 

Plaintiff  has  not  prayed  for  a  settlement  of  partnership  affinirs  and 
the  pleadings  are  not  such  as  are  re<|iiited  fbr  the  settlement  of  the 
partnership.  •  His  demand  must  therefore  be  refected,  sotd  the  recon- 
ventional demand  must  ako  be  rejected. 

It  is  therefore  ordered  that  this  suit  be  dismissed,  without  pn&Judicc 
to  the  right  of  either  Uie  plaiatiff  or  defendant  to  sve  fo^  a  settlement 
of  the  partnership  of  Landrum  A,  Cooper. 

It  is  further  ordered  that  plaintiff  pay  all  costs. 


No.  190. — Pasiaka  et  al.  «•  Powell. 

All  informallUeft  thftt  oocvr  In  conneokloa  wfik  tiie  pntato  ^raeMategs'  fw  ttie  «ale  of  tend, 
are  pragcrlbod  by  tho  topM  of  five  ycsM  from,  tho  dirto  of  tho  «al».  BtviMd  fiftntirtf^  lW6b 
page  22,  S  4. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Bossier. 
Weema,  J.    Nutt  dt  Zeonmrd^  for  plaintiffs  and  appellees,  Charge 
WilUanMon,  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  Marie  Yasan  Pasiana,  widow  of  Jean 
Pierre  Schlettre,  in  her  own  right  and  as  tutrix  of  her  minor  children, 
heirs  of  the  said  Schlettre,  joined  by  his  mi^ot  heirs,  bring  this  suit  to 
recover  a  tract  of  land  which  she  alleged  is  in  the  possession  of  tiie 
defendant  Eliza  Powell,  who  illegally  detaiffs  it  fhm  the  piaintifEi,  who 
allege  that  they  are  the  lawfdl  owners.  They  pray  judgment  accord- 
ingly, and  for  fruits  aud  r«Tenae«, 


^ 


[^  NATCHITOCHES,  AUGUST,  1860.  585 

.^.^^^  ButeiM  eft  ah  ▼.  Bowitli 

*^9  The  defendant  eDteiia  »  gencval  deniaL    She  avera  Aat  sl«e  is  tlie 

^i  true  and  lawful  owner  by  title:  derived  through  her  late  husband, 

13^1^  William  A.  Powell,  by  a  probate  sale  under  and  by  virtue  of  an  order 

of  sale  rendered  by  the  Court  of  Probates  of  the  parish  of  Bossier. 

She  prays  also  in  case  of  eviction  that  she  have  judgment  tor  ott» 

thousand  dollars,  the  price  paid  by  her  husband  for  the  land  with 

reservation  of  the  right  to  recover  Ibr  improvements,  etc.    Judgment 

was  rendered  in  favor  of  the  plaintnffis,  decreeing  tliem  to  be  the  owners 

of  the  land,  annulling  the  i>rcteuded  sale  under  which  defendant  claims, 

dismissing  the  defendant's  clainv  for  Iruits  aad  revenues  as  of  nonsuit, 

and  ordering  a  writ  of  possession  to  issue  in  favor  of  plaintiffs. 

^i'  From  this  judgment  tlie  defendant  appeals. 

trs'  Tiie  records  of  the  paiiisli  of  Bossier  seem  to  have  been  thoroughly 

^1  examined  in  order  to  procure  all  the  proceedings  hdd  in  relation  to  the 

tie'  pToXy&te  sale  of  the  hind  in  question,  and  they  appear  in  exienw  in  the 

record.     By  these  documents  it  appears  that  one  Scarborough  filed  a 
petition  in  the  clerk's  office  of  that  parish  on  the  twenty -seventh  of 
(.  October,  1858,  setting  forth  that  Jean  Pierre  Schlettre  had  died  in  that 

parish  in  the  preceding  April;  that  his  est^ite  was  in  debt;  that  aii 
administration  was  necessaryy  and  representiDg  himself  as  *^  a  party 
interested,''  lu-ayed  to  be  apiminted  administrator,  and  that  an  in- 
ventory be  made.  This  applieation  was  followed  up  by  the  usual  pro- 
ceedings, in  apparently  regular  order>  to  the  time  of  tlie  otdieur  of  sale, 
which  was  rendered  on  the  twenty ^seoond  of  December,  1853.  The 
plaintiffs  allege  fraud  and  collosiou  between  the  administrator  and  the 
purchaser  of  the  property. 

There  is  no  evidence  that  sustains  the  allegation.  The  sale  was 
mtvde  on  the  seventh  of  September,  1854,  and  this  suit  was  filed 
twenty -seventh  March,  1860,  mora  than  five  years  having  intervened. 
The  defendant  opposes  to  plaintiffs'  claim  the  prescription  of  five  years, 
against  the  informalities  alleged  by  plaintiffs  to  appear  in  the  proceed- 
ings taken  in  connection  with  the  sale  of  the  land  in  controversy.  The 
plea  of  prescription  we  think  must  prevail.  See  Revised  Statutes, 
page  22,  section  4. 

It  is  therefore  ordered,  acj^ndged  and  decreed  that  t^e  judgment  of 
the  District  Court  be  annulled,  avoided*  and  reversed^ 

It  is  farther  ordered  that  judgment  be  rendered  in  favor  of  the 
defendant,  quieting  her  ia  the  ownership  and  possession  of  the  land 
claimed  by  plaintiffis;  and  it  is  further  ordered  tliat  plaintiffs  and 
^  appellees  pay  costs  in.  both  courts. ' 


rir 
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Ox  Applicatiok*  for  Rehearikg, 
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I 

'  Purchasers  need  not  look  beyond  the  decree  of  the  court,  if  the  facts 

'  necessary  to  give  tbe  couft  jbrisdietioir  appear  on  the  face  of  the  pro- 

^  ceedhigs.    laL.  R;  49f . 

The  rehearing  is  refoseiii 
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EUm  O'NeUl  et  ftl.  ▼.  PoUm  Jury  of  the  Pwiah  of  CMldo  et  »1. 


No.  166.— Eli  AS  O'Neill  et  al.  v.  Policb  Jurt  of  the  Parish  of 

Caddo  et  al. 

Aa  oity  of  Shreveport  hts  no  control  over  the  public  forriea  actou  the  Bed  river  beyond  the 

Umita  of  the  corporation. 
The  polifia  Jury  of  the  pariah  of  Caddo  haa  the  right  to  eatabllah  aa  many  ferriea  acroaa  the  Red 

rlTep  or  other  water  couraea,  aod  ontaide  of  tiie  corporation  of  8hreTeport»  and  within  tbe 

limita  of  the  pariah,  aa  the  public  couTenienoe  may  require. 

APPEAL  from  the  Tenth  Judicial  District  Coart,  parish  of  Caddo. 
WeenM,  J.    Rkliard  W.  Turner,  and  Looney  &  Wells,  for  plain- 
tiffs and  appellants,  Nutt  i&  Leonard  and  J.  W.  JoneSf  for  appellees. 
Taliaferro,  J.    It  is  averred  by  the  plaintiffs  that  Elias  O'Neill  in 
July,  1867,  leased  for  a  term  of  seven  years  from  the  city  of  Shreve- 
port  and  the  parish  of  Bossier,  at  the  annual  sum  of  $4500  rent,  the 
public  ferry  across  Red  river  at  Slireveport.    That  being  in  the  dis- 
diarge  of  his  obligations  under  this  contract  of  lease,  his  rights  and 
I>rivileges  under  the  same  have  been  infringed  and  great  damage  caused 
him  by  the  police  jury  of  the  paiish  of  Caddo«  which  has  established 
a  ferry  across  lied  river  within  a  few  feet  of  the  corporation  line  of 
Shreveport,  and  leased  the  same  to  T.  E.  Jacobs,  who  in  coi^unction 
with  William  Thatcher  have  the  said  ferry  so  established  by  the  parish 
of  Caddo  in  active  operation,  whereby  the  business  and  income  of  the 
ferry  leased  by  him  from  the  city  of  Shreveport  is  vastly  reduced  and 
rendered  valueless  to    him.     He  prays  judgment   in  solido  against 
Thatcher,  Jacobs  and  tlie  ])olice  jury  of  Caddo  for  $16,000,  and'  $150 
per  month  for  eacli  mouth  said  ferry  has  been  or  may  continue  in 
operation.     The    plain titTs  call  in    the  city  of  Shrevoi>ort  as  their 
guarantor  in  the  premises,  and  pray  judgment  against  it  for  $5000. 

The  defendants  filed  separate  answers  specially  denying  that  they 
are  in  any  manner  liable  to  the  plaintiffs  on  their  demand.  The 
answer  on  the  part  of  the  police  jury  of  the  parish  of  Caddo  asserts 
its  legal  riglit  to  establish  the  ferry  complained  of;  that  the  establish- 
ment of  that  ferry  was  culled  for  to  meet  the  public  wants  and  con- 
venieiice  ]  that  it  would  be  against  public  policy  and  order  to  tolerate 
a  monopoly  in  favor  of  the  plaintiffs  of  the  ferries  across  Bed  river 
within  the  limits  of  the  parish  of  Caddo.  It  frirther  claims  in  recon- 
vention $2000  damages  from  the  plaintiffs,  amount  of  attorney's  fees 
incurred  in  defending  the  plaintiffs'  wanton  and  vexatious  suit. 

There  was  judgment  for  the  defendants,  and  plaintiffs  have  api>ealed. 

The  only  inquiry  it  seems  to  us  is,  has  the  plaintiff  O'Neill^  by  law, 
any  special  franchise  or  privilege  by  which  he  is  protected  from  com- 
petition in  the  use  of  the  ferry  he  has  leased,  beyond  the  corporate 
limits  of  Shreveport? 

We  consider  the  act  of  1805,  granting  to  Parish  Jadges  the  right  to 
grant  licenses  to  ferrymen  as  superseded  and  repealed  by  later  legis- 
lation and  especially  by  the  act  of  Mareh|  185S« 


natcbitocbes,  AuansT,  leeo.  isfl? 

SliM  O'NelU  et»L  t.  PoUee  Jury  of  the  FarUrii  of  Caddo  etaL 

We  are  nnable  to  find  any  general  law  establialuDg  a  specific  distance 
mthin  which  the  keeper  of  a  public  ferry  is  secured  against  the  estab- 
lishment of  any  other  public  ferry.  It  would  bo  difficult  if  not  im- 
practicable for  the  law  maker  to  enact  a  law  of  that  sort  which  could 
be  beneficially  carried  oat  in  practice.  It  is  iu  the  public  interest  that 
monopolies  should  be,  as  far  as  practicable,  prevented  and  restrained. 
We  are  inclined  to  think  from  the  evidence  iu  the  record  that  the 
XK>lice  jury  of  the  parish  of  Caddo  acted  upon  this  principle  iu  estab- 
lishing the  ferry  which  gave  rise  to  this  controversy.  We  are  satisfied, 
that  its  establishment  has  redounded  to  the  public  advantage  and  to 
the  general  convenience  of  the  community,  considerations  whicli  must 
always  prevail  over  personal  interest  and  private  cupidity.  We  An*' 
uo  law  tliat  sustains  the  pretensions  of  the  plaintiffs,  and  we  think  they 
have  no  right  to  complain  of  the  legitimate  exercise  of  the  powers  of 
the  police  jury  of  the  parish  of  Caddo  in  establishing  a  ferry  outside 
of  the  corporate  limits  of  Shreveport. 

It  is  therefore  ordered,  at^udged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs. 

Rehearing  refused. 


No.  179. — G.  W.  Bakcker  &  Co.  r.  M.  Marti  and  Walters  &  Slder. 

Wboro  the  Terdlot  of  the  Jury  oontaradtcts  the  edmiaeionB  of  the  defendanta  In  the  uiawer,  and 
the  endi  of  Jiutice  require  it,  the  cauae  wiU  be  remanded. 

APPEAL  from  the  District  Court,  parish  of  Caddo.  Levisee,  J. 
Wright  i&  Dumxin,  for  plaintiffs  and  appellants.  Land  dt  Taylor, 
for  defendants  and  appellees. 

Howe,  J.  This  suit  was  instituted  against  M.  Marti,  as  a  member 
of  the  late  firm  of  Marti  &  Bradley,  to  recover  the  sum  of  $5407,  upon 
a  bill  of  exchange,  which  it  was  alleged  had  been  given  to  plaintiffs  in 
payment  for  goods  purchased.  It  was  further  averred  by  plaintiffs 
that  the  firm  of  Marti  &  Bradley  had  been  dissolved  by  agiecment  and 
that  the  goods  and  assets  had  been  placed  in  the  hands  of  Marti  for  the 
purpose  of  liquidation,  but  that  he  had  made  a  fraudulent  transfer  of  the 
entire  stock  in  trade  (including  the  goods  sold  to  his  firm  by  plain- 
tiffs, and  in  value  about  $9000)  to  the  firm  of  Walters  &  Elder,  who 
were  aware  of  his  insolvent  condition.  The  bill  sued  on  fell  due 
April  3,  1867,  and  the  transfer,  alleged  to  be  fraudulent,  was  made 
about  eleventh  March,  1867.  They  prayed  for  judgment  against 
Marti  for  the  amount  ot  the  debt,  and  for  the  annulment  of  the  sale  as 
fraudulent  and  to  their  prejudice,  and  for  judgment  in  solido  against 
Walters  &  Elder  for  the  amount  of  their  claim. 

The  defendants  pleaded  the  general  denial — ^specially  denied  any 
knowledge  of  the  buMuess  affairs  of  M.  Marti  or  Marti  6l  Bradley,  or 
of  their  insolvency,  and  then  proceeded  to  admit  as  follows ; 


«8  SCPfiUHS  COOKT  OV  LOdStiJtA, 

»|  "         ■■    I     I  ■  ■    III      I  ■       ^».^«li»M»^^— —J^M^i^  .111  I  ■ 


*'  DofiendAntt  mdmit  Utot  tiwy  pHrcluiftod  from  K.  Marti  a  bill  of 
goods  in  open  market  and  paid  mid  Marti  the  full  value  thereof,  a6  a 
perfect,  legitimate  and  ordinary  transfeir,  and  teid  goods  trere  delivered 
to  defendants  after  paymeat  of  the  tonsideration  therefbr  and  without 
knowledge  that  said  Marti  was  owing  any  one  f6r  said  goods,  or  for  any 
other  merchandise.*^  They  specially  denied  that  they  ever  purchase^ 
any  goods  from  said-Marti  tliat  ever  belonged  to  plaintiff^,  and  required 
strict  pfoof  in  this  regard*  They  also  denied  that  they  purchased  all 
.  the  goods  of  said  Marti  &  Bradley,  or  of  said  Marti,  and  Specially 
averred  *'  that  the  goods  they  did  purchase  were  only  a  small  portion 
of  the  wri§inal  stoek  of  iftud  Marti  1^  Bradley,  and  only  such  as  were 
suited  to  the  demands  of  defendants  and  were  not  purchased  for  the 
pnrposes  of  iraud  or  for  any  unjust  advantage  of  any  one." 

The  case  was  tried  by  a  jury,  which  was  demanded  by  Walters  & 
Elder.  No  answer  was  made  by  Marti.  The  jury  rendered  the  follow- 
ing verdict : 

■*  We,  the  jury  In  the  case  of  G.  W.  Bancker  &  Co  r.  M.  Marti,  find 
the  following  verdict :  a  judgment  against  M.  Marti  for  the  full  amount 
of  the  claim  of  G.  W.  Bancker  &  Co.,  fifty  four  hundred  and  twenty- 
seven  dollars  with  interest.  We  further  find  there  was  no  sale  to  the 
firm  of  Walters  &  Eider  by  M.  Marti." 

The  plaintiffs  tnoved  to  set  aside  this  verdict  as  to  Walters  &  Elder, 
on  the  grounds  that  it  was  contrary  to  law  and  evidenoe,  that  it  was 
not  responsive  to  the  pleadings,  that  it  did  not  dispose  of  theis&nes 
involved  in  the  suit,  and  that  no  judgment  could  be  rendered  on  that 
part  of  the  verdict. 

Th6  tbotion  appears  to  have  been  overruled,  and  judgment  was 
entered  against  Marti  for  the  sum  demanded,  and  in  favor  of  the 
defendants,  Walters  &  Elder,  for  their  costs,  and  plaintifiis  appealed. 

We  are  constrained  to  say  that  the  verdict  of  the  jury  in  this  case  is 
tery  unsatisfactory.  Upon  the  question  of  the  indebtedness  of  Marti, 
their  action  being  merely  in  confirmation  of  judgment  by  default  on  a 
bill  of  exchange,  they  seem  to  have  arrived  at  a  correct  conclusion ; 
but  their  finding  upon  the  other  branch  of  the  case  ou^t  to  be  set 
aside.  They  say  there  was  no  sale  to  the  firm  of  Walters  &  Elder  by 
M.  Marti.  Yet  tlie  answer  of  Walters  9l  Elder  admits,  as  we  have 
seen,  that  there  was  a  sale,  and  the*  natural  interpretation  of  the 
answer,  as  a  whole,  would  seem  to  be  tliat  the  defendants,  whOe 
admitting  the  transfer  alleged  by  plaintiffs,  deny  that  certain  goodi^ 
were  included  in  it,  and  that  it  was  madte  in  fhiud  of  the  rights  of 
plaintiff  and  to  their  prejudice;  Their  averment  that  the  goods  they 
did  purchase  were  only  a  small  portion  of  the  ^'original  stock"  of 
>iarti  &  Bradley  does  not  militate  against  this  admission  or  against 
the  averments  of  the  pMnti^  The  questioil  was  ^  a  sale  of  the 
stock  on  hand  about  eleventh  Mareli,  1897,  after  tlie  dissolution  of  th^ 
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d.  W.  B»Qck«r  kC9,y,U,  MmeU  and  WftUen  k  Elder. 

firm.  It  is  shown  by  the  pleadiags  that  the  firm  existed  at  least  three 
montlis  before  that  time* 

We  are  of  opiuioh  tlikt  for  thw  rcflsotit  and  in  the  interests  of  jostiee, 
the  eanse  shoahi  be  remanded  Ibr  a  iMw  trial,  as  bettveen  the  plainlaifs 
and  Walters  Sl  Elder^  that  th^  fUestiofla  «f  the  character  of  the  dale 
may  be  deteiniined. 

It  is  therefore  ordered  tJxA  fl^dgei  that  the  judgment  appealed 
irom  as  to  the  defendant  Mitrtiy  be  ftMriifed,  th'ftt  in  other  respects  the 
same  be  avoided  and  reversed,  the  veittid;  of  tlie  jury  set  aside,  and 
the  cause  r^tbauded  for  a  new  irial  according  to  law;  the  costs  of  the 
ap)[)en1  to  be  pAid  by  the  appellees. 


No.  181.— R.  L.  diLlTKlfc,  A)9]^6atioft  f6i  Monition.     Opposition  of 

Jnft^pitiifv  Itici^tsKfS  ct  als. 

* 

A  third  par^  who  aakM  oppoaStidft  to  •  aMMHISom  iOML  out  by  the  pordhSMr  it  judtdftl  lAla. 
muit,  in  order  to  znAintaln  ills  oppo&itSan,  ihow  an  injury  reenlttng  to  hlmaelf  from  the 
dale. 

APPEAL  from  the  District  Court,  |>arl6h  Of  Caddo.    Xm'Me,J.   Nutt 
ds  Iteenard,  for  appellant.      WH^t  ^  Dtmoatt,  for  opponents, 
appellees. 

HoWSLL,  J.  Ji.  L.  Qilmef  'hafifilkg  purchased  certain  lahds  in  the 
pariiyt  of  Cadcto)  at  a  fliieti#'A  sate,  made  tinder  a  writ  of  execution 
issued  in  the  tfnit  of  J^OBephtne*  l^icholiTon  and  Husband  v.  Laura  J. 
Willis,  applied  t&t  Md  ptiblt«h«d  a  mbhi'troii  under  the  statute  of  1855, 
p.  4G3,  which  application  was  opposed  by  the  said  Josephine  Nichol- 
son and  husband  on  the  grounds  following : 

First — ^Because  the  property  described  is  the  only  property  which 
the  defendant  possesses^  out  of  which  plaihtiff  in  eiecution  can  make 
her  judgment,  a^ d  the  price  for  which  it  was  abjudicated,  to  wit, 
seven  hundred  dollttiv,  amounting  to  btit  a  fraction  of  her  iUdd  judg-* 
nient. 

iS^Moad— Becanse  said  sale  wva  m*de  contracy  ti»  the  instructions  of 
tlie  plaintiff,  who^  throdgh  Iferatiorneytf  And  agent  directed  the  shetiff 
on  the  day  of  sale  not  t)»  ^xfNsUte  the  preptnty  to  sale. 

TA>>-e2— Because  the  said  Mde  WM  ndt  made  according  to  the  adver- 
tisement. 

fbuWA— B()cause  said  {Irop^rty  iihw  tfoh  appraised  at  one-fourth  of 
its  value. 

Under  the  view  Which  we  have  tatren  of  the  case,  it  becomes  un- 
necessary to  pass  on  the  bill  6{  exceptions  of  the  appelliint,  Gilmer,  t« 
the  a<l mission  of  the  witness  Duncan's  testimony.  The  evidence  in 
tbe  record  does  not  show  that  the  sale  in  question  has  caused  or  can 
cause  the  opponent,  Mrs.  NicholsoQi  any  ii^ury^  and  hence  ihe  has  no 


UX)  SltPItEMfi  COtTttT  Of*  LOtTlStAKA, 


K.  L.  Gilmer.  Applicfttion  for  If  onltloii.    Oppotitloii  of  JoMpbiiM  Nlcholaon  et  Ua. 


interest  in  having  the  sale  set  aside.  There  is  no  proof  that  the 
property  was  appraised  or  sold  for  less  than  its  valne,  and  it  is  not  even 
alleged  that  opponent  or  any  other  person  would  give  more  for  it  than 
the  price  at  wliicU  it  was  sold.  It  has  been  frequently  held  that  jadi- 
fial  sales  ought  not  to  be  disturbed,  unless  the  party  suing  can  show 
au  injury  resulting  to  him  from  the  sale,  as  well  as  an  interest  in  tlie 
result  of  the  suit.    C  A.  54,  ^1 ;  5  A.  260;  3  A.  656,  664 ;  2  A.  902. 

It  is  therefore  ordered  that 'the  judgment  appealed  from  be  reversed ; 
tlmt  the  opposition  of  Josephine  Nicholson  and  husband  be  dismissed; 
that  the  judicial  sale  made  on  the  third  day  of  February,  1866,  by  the 
Kheiiff  to  R.  L.  Gilmer,  by  virtue  of  a  writ  of  fieri  facias  issued  in  the 
case  of  Josephine  Nicholson  and  Husband  v.  Laura  J.  Willis,  No.  6752 
on  the  docket  of  the  District  Court,  parish  of  Caddo,  for  the  sum  of 
seven  hundred  dollars  of  the  following  described  property,  to  wit:  the 
Kouthwest  quarter  of  northwest  quarter  of  section  twenty-three,  town- 
ship seventeen,  range  fifteen,  containing  forty  acres;  also,  the  south- 
west quarter  and  the  east  half  of  northwest  quarter  and  the  west  half 
of  tlie  northeast  quarter,  section  twenty-three,  and  the  east  half  of 
northeast  quarter,  section  twenty-three;  also,  the  north  half  of  west 
half  of  northwest  quarter,  section  twenty,  township  seventeen,  range 
fourteen,  containing  in  all  four  hundred  and  eighty  acres,  with  all  the 
improvements  thereon,  except  the  buildings  on  said  land,  and  one  hun- 
dred and  sixty  acres  of  said  land  on  which  said  buildings  are  situated, 
and  which  lies  immediately  adjacent  the  buildings,  the  sale  of  which 
was  enjoined  by  an  order  of  the  District  Court  of  said  parish  in  suit  of 

L.  J.  Willis  17.  Simpson,  Sheriff,  et  aL,  No. on  the  docket  of  said 

court,  be  homologated  and  confirmed,  and  tliat  the  opponents  pay  the 
costs  in  both  courts. 


No.  191. — J.  S.  Simons  v.  Steamer  R.  White  and  Owners. 

Tbe  liittraetloiiJi  of  the  attorney  of  record,  who  placed  the  writ  otJLfa.  in  the  handa  of  the 
aheriff,  to  retain  It  after  the  retom  day,  will  protect  the  ahertff  firom  liahiUty  for  iUling  to 
retam  the  writ 

APPEAL  from  the  District  Court,  parish  of  Caddo.  Taylor  (attomey- 
at-law),  presiding,  vice  Levisee,  J.,  recused.  WiUiatMon  d  Levifee^ 
for  plaintiff  and  appellant,  8,  N.  Chapman^  for  defendant  and  appellee. 
Ludeling,  C.J.  This  is  an  action  by  rule  on  the  sheriff,  Nathan 
Hoss,  to  show  cause  why  there  should  not  be  judgment  against  him  for 
the  amount  of  a  fieri  facias  placed  in  his  hands  for  falling  to  return 
the  writ  before  the  expiration  of  the  return  day. 

The  evidence  shows  that  R.  S.  Parham,  an  attorney  at  law,  received 
the  writ,  and  placed  it  in  the  hands  of  tlie  sheriff;  that  subsequently 
he  instituted  proceedings  in  gamishntent,  to  collect  the  amount  of  the 
debt ;  and  that  he  did  collect  from  the  parties  garnished  about  thirteen 
hundred  dollars.  It  appears  further  that  the  sheriff  was  directed  and 
instructed  to  hold  up  the  writ,  and  not  retom  it  until  after  the  rsturr 
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day.  In  the  present  suit  the  plaintiff  haa  denied  under  oath  the 
attorney's  authority  to  represent  him.  Whether  or  not  this  affidavit  is 
sufficient  to  prove  a  want  of  authority  in  the  attorney  to  act,  under 
the  circumstances,  is  immaterial  in  this  case.  It  is  not  shown  that  the 
sheriff  had  any  reasons  to  doubt  the  authority  of  the  attorney  to  act 
in  the  matter.  The  writ  was  placed  in  his  hands  by  the  attorney,  and 
the  garnishments  sued  out  were  obtained  by  said  Parham.  These  facts 
justified  the  sheriff  in  believing  Parham  was  the  authorized  attorney 
of  the  plaintiff;  and  he  was  the  attorney  of  record.  We  think  the 
instructions  of  tlie  attorney  directing  the  sheriff  to  retain  the  writ  in 
his  hands  should  protect  him  from  liability  for  not  returning  the  writ, 
even  if  the  plaintiff  had  not  ratified  the  acts  of  Parham  by  settling 
with  him  for  the  moneys  collected  by  him.  Shexiffis  have  responsible 
and  delicate  duties  to  perform;  and  they  should  not  be  mulct  in 
damages  except  when  it  is  clear  that  they  have  been  derelict  in  the 
discharge  of  their  duties. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the 
District  Court  be  affirmed ;  and  that  the  appellant  pay  the  costs  of 
appeal. 


No.  173.— L.  Meter  &  Brotueb  v.  Simpson,  Sheriff,  et.  al.  21  wi 
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A  sele  of  lmmov»blea  bae  no  effect  agaloBt  third  partiee,  until  it  is  recorded  in  the  proper         31    fiOl 
office,  in  the  pariah  where  the  property  is  altnated.    Acta  of  1866,  page  336  f  2.  ^^    IM 

APPEAL  from  the  District  Court,  parish  of  Caddo.     LeviseCy  J. 
Oeorge  Williamiony  for  plaintiffs  and  appellees,  Looney  cD  WdUy 
for  defendants  and  appellants. 

LuDELiNO,  C.  J.  The  plaintiffs  have  enjoined  the  sale  of  property 
seized  under  a  writ  of  ^.  fa,  issued  in  the  case  of  Simon  Levy,  Jr.,  t*. 
Strauss,  et  al.  They  claim  to  be  the  owners  of  the  proi>erty  seized, 
and  exhibit,  in  support  of  their  claim,  a  Dotarial  act,  passed  in  New' 
Orleans,  hut  not  recorded  in  Caddo  where  the  property  is  aituatedy  until 
fllfter  the  seizure.  They  also  offered  in  evidence  an  act  from  the 
judgment  debtors  to  one  Bothan,  the  plaintiffs*  vendor,  which  was 
recorded  before  the  seizure. 

The  last  act  is  alleged  to  be  a  simulation,  and  the  evidence  in  the 
i-ecord  leaves  no  doubt  in  our  minds  that  this  position  is  correct. 
Kothan,  the  brother-in-law  of  the  Strauss,  came  from  St.  Louis,  where 
he  resided,  to  Shreveport,  and  in  a  short  time,  by  successive  transfers, 
the  Strauss  made  sales  of  their  real  estate,  their  interest  in  a  steamboat, 
and  of  all  their  cottons,  scattered  in  Texas  and  Louisiana,  to  said 
Rothan.  These  sales  *' omnium  honorum^  are  always  suspicious.  In 
this  case  the  testimony  of  the  witnesses  and  the  acts  of  the  parties 
leave  no  doubt  of  the  simulated  character  of  the  transactions.    As 
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against  tkird  persons  the  sale  to  Meyers  &  Co.  had  do  effect  antil 
its  registry  in  the  parish  where  the  property  is.  7  N.  3.  661 ;  2  La. 
125;  6  R.  314;  6  La.  530;  2  An.  587,  869;  14  An.  838;  Swan  v.  Moor. 

It  is  not  necessary  to  examine  the  hills  of  exceptions  taken  by  ^e 
defendant.  It  is,  therefore,  ordered,  adjudged  and  decreed  that  the 
jadgment  of  the  District  Court  be  avoided  and  reversed,  and  that  there 
be  judgment  in  ftivor  of  the  defendants  dissolving  the  ii^anction,  with 
ten  per  centum  on  the  amount  of  the  execution  enjoined,  as  general 
damages,  against  the  phuntiftb  and  Rebecca  Meye?  and  D.  L.  Tally  in 
9oUdo,  with  the  costs  of  both  courts* 

Rehearing  r^sed. 


Ko.  54. — C.  McCarty  v.  Stbaus  and  Baer  &  Straus. 

Where  the  names  of  one  of  the  parties  to  a  contract  has  been  signed  hy  a  perwm  represpnting.hlm- 
self  to  the  other  as  ttieir  agent,  and  the  jiarties  whose  names  hare  been  thns  signed  specially 
deny  the  authority  in  a  suit  to  enfosce  iV  tl^e  tmrAsn  of  showing  authoritgr  in  t)ie  agent  to 
sign  the  n%mes  of  the  pzincipals*  or  ^.ssbaequsnt  wUflc^ilon  Iqr  them  iaila  on  the  party 
who  seeks  to  enforce  the  contract 

APP£AL  from  the  District  Court  of  Caddo  Parish.      Weems,  J. 
James   W.  Ihiiican^  for  plaintiff  and  api>ell'ee.     Williamson  dk  Le- 
visee^  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  The  plaintiff  sues  the  defendants  t/»  solido  for  five 
thousand  dollars  in  specie,  the  value  of  twenty  thousand  pounds  of 
lint  cotton.    The  claim  is  based  on  the  following  instrument : 

'*  SHRKVBPORTy  La.,  May  29',  1865. 

*'  I  have  this  day  sold,  and  by  these  presents  do  bargain  and  sell  on 
my  own  account  and  for  Baer  &  Straus,  forty  boleft  of  good  middling 
cotton,  averaging  live  hundsed  pounds^  per  bale  (twcDty  thousand 
pounds  in  all),  to  be  delivered  immediately  if  caUed  for,  to  C.  McCarty, 
of  this  city.  Also  I  sell  ftnd  transfer  on  the  same  account  and  to  the 
i^aid  McCarty,  forty-seven  bales  of  cotton,  nvirl^ed  J.  S.,  now  at  Mon- 
terey, in  Texas,  originally  stored  with  A.  M.  Hull  &  Co.,  of  Shreveport, 
and  removed  to  Monterey. 

*'  Now,  it  is  understood  and  agreed  that  if  I,  the  said  Jacob  Straus, 

or  Baer  &  Straus,  shall  deliver  to  the  said  McCarty  twenty  thousand 

pounds  of  good  middling  cotton  in  good  shipping  order  in  Shreveport, 

or  shall  pay  to  him  in  specie  the  valiie  of  said  twenty  thousand  pounds 

of  cotton,  estimating  the  price  according  to  current  rates  when  tlie 

trade  may  be  opened  regularly  with  New  Oleans-;  then  the  sale  of  the 

cotton  named  (if  money  ift  paid*)  ehM  }»  annulled,  and  the  whole 

eighty-seven  bales  of  cotton  elbM  roiuBm  mi  bifslonig  to>  Baer  &  Straus ; 

otherwise  the  said  McCarty  can  proceed  ta  obtain  out  of  the  whole 

amount  the  value,  in  the  Shreveport  market,  of  tw^enty  thousand  pounds 

of  good  middling  cotton  aaaforesjajd. 

'*  BAES  &  STRAUS, 

"•per  Jaoov  Straus.'*  ' 
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And  tbe  plaintiff  prayed  for  and  obtained  a  writ  of  sequestration 
against  certain  cotton  in  th6  possession  of  Baer  &  Straus,  on  the 
ground  that  he  liad  a  privilege  on  it. 

The  defendants  filed  a  motion  to  set  aside  the  sequestration,  on  the 
ground  that  Xhe  plaintiff  had  no  privilege  on  the  cotton  sequestered. 
And  by  consent  the  motion  was  tried  With  the  merits. 

The  defendants,  Baer  &  Straus,  filed  an  answer  in  which,  after  a 
general  denial,  tliey  specially  deny  that  the  document  su^ ' upon 
was  signed  by  them  or  either  of  them,' or  by  any  one  authorized  to 
represent  tlicui.  »     -.  *. 

The  defendant  Jacob  Straus  filed  no  answer,  and  no  default  was 
taken  as  to  him. 

There  was  judgment  in  faver  of  the  plaintiff  for  four  thousand  dol- 
lars in  specie  against  all  the  defendants  in  <o/Mfo,  and  maint^niug  the 
writ  of  sequestration  issued  against  the  cotton.  " 

All  the  defendants  have  appeiiled. 

Baer  &  Stnuis  expressly  denied  that  the  instrument  sued  on  was  ' 
signed  by  them,  or  by  anyone  wlro  bad  authority  tb  bind  them.  It 
was  the  plain  duty  of  the  iilaiutiff  to  prove  Ihat  Jacob  Straus  wa» 
authorized  by  theiu  to  bind  them,  or  to  prove  that  they  had  ratified  Ids 
acts.  The  evidence  in  this  record  fails  to  satisfy  us  that  Jacob  Straus 
was  authorized  to  bind  Baer  &  Straus,  bv'  that  Baer  &  Straus  ever  rati- 
fied his  acts.  The  acts  of  a  party' fhnu  which  the  xatification  of  a  con- 
tract is  sought  to  be  deduced,  must  evince  clearly  and  unequivocally 
his  intention  to  ratify.  17  La.  286,  Copeland  v,  Mickie  et  bL  There  is 
no  evidence  to  show  that  Baer  &  Straus,  or  either  of  them,  ever  did  or 
said  anything  whereby  thoy  manifested  an  intention  to  bind  them* 
selves.  On  the  contrary,  each  denied'  his  liability.-  Besides,  the  only 
evidence  which  tends  to  prove  a  ratification  is  the  testimony  of  WrighU 
The  contract  attempted  to  be  estiiblished  exceeds  five  hundred  dollars. 
C.  C.  2257. 

The  judgment  against  M.  Baer  and  Joseph  Straus  is  erroneous. 

We  have  already  not: ceil  that  no  default  was  taken  against  Jacob 
Straus,  and  that  no  answer  was  filed  by  him.  No  issue  having  been 
joined  as  to  him,  the  trial  was  premature. 

The  views  we  have  expressed  make  it  unnecessary  to  piiss  upon  the 
bills  of  exceptions  t«iken  by  the  d&i'eadants. 

It  is  therefore  ordered^  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  aroided  and- reversed;  that  there  be  judgment  in 
favor  of  Baer  &  Straus  against  the  plaintiff,  rejecting  his  demand,  and 
that  the  writ  of  sequestration  b^  dissolved. 

It  is  further  ordered  that  'this  cftse  be  remanded  to  the  court  a  qua, 
to  be  proceeded  in  according  to  laW  agtiinst  Jacob  Straus ;  and  tlmt  the 
plaintiff  pay  the  costs  of  the  sequest^tiblH  afid  of  this  appeal. 
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OnliAm  k  Andanon  Y.  Thompwm  WIUImh*. 

No.  185. — Grauai^i  &  Anderson  v,  Thompsok  Williams. 

A  copy  of  ft  deed  of  tnist  ft&d  the  ftmignmeDt  thereof  which  ie  kept  in  a  public  office  of  any 

Stftte,  not  ftppertaining  to  a  ooart,  i«  admieKible  In  evidence  in  the  oonrte  of  thie  Stite*  on 
'  being  properly  etteeted  by  the  keeper  of  such  records*  without  showing  the  loss  of  the 

orlginsL    Act  of  Congress  of  March  27. 1804. 
By  a  statute  of  Mississippi,  approved  March  18, 1837,  copies  taken  i^om  the  record  of  all  instru- 

mefxtM  in.writing  may  be  received  in  evidence,  and  when  so  received  they  have  the  same 

effect  as  though  the  original  were  produced. 
When  a  statute  of  another  State  has  once  beon  recognised  as  law  in  that  State,  by  a  decisioa  of 

the  courts  of  this  State,  the  courts  of  Louisiana  will  thereafter  take  Judicial  cognizance  of 

the  statute,  and,  until  it  be  proved  that  the  law  has  been  changed,  will  presume  it  still 

ezisti. 
A  depositary  can  not  be  i>oraiitted  to  introduce  evidenoe  to  impeach  the  title  of  the  depositor. 

APPEAL  fL*om  the  District  Court,  parish  of  Caddo.      Ween^y  J.     T. 
T.  i&  A,  2>.  Land,  for  plaintlfEs  and  appellants.    Jones  ds  Harris^ 
for  defendant  and  appellee. 

LuDELiNG,  C.  J.  The  plaintiffs  sue  the  defendant,  claiming  that 
they  are  the  legal  owners  of  thirty-live  bales  of  cotton  left  with  him 
as  depositary  by  Willis  Holmes  for  Victor  F.  Wilson.  They  allege  that 
they  acquired  the  title  to  said  cotton  by  virtue  of  an  assignment  made 
in  the  State  of  Mississippi  to  them  for  the  benefit  of  certain  parties 
living  in  Great  Britain. 

They  allege  that  the  cotton  weighed  eighteen  thousand  seven  hun- 
dred and  thirty-six  pounds,  and  was  worth  ten  thousand  five  hundred 
dollars  at  the  time  tliey  demanded  the  cotton  f^om  said  Thompson 
Williams,  and  tliat  said  Williams  has  converted  the  cotton  to  liis  own 
use  wrongfully.  They  pray  for  judgment  for  the  amount  just  stated, 
with  intei-est  from  judicial  demand.  Later  the  plain tifis  filed  a  sup- 
plemental petition,  alleging  that  in  a  judicial  proceeding,  in  which 
they  were  parties,  they  obtained  an  order  of  court  to  get  possession  of 
the  cotton  which  liad  been  lett  in  the  hands  of  the  defendant  by  the 
sheriff  as  his  kee])er,  and  that  he  is  liable  to  them  for  the  value  of  the 
cotton,  which  he  fails  to  deliver. 

The  defendant  for  answer  denied  all  the  allegations  of  the  plaintiffH. 
except  tlie  genuineness  of  his  receipt  attached  to  the  i>etition.  He 
alleged  that  the  contract  between  Willis  HolmeSi  agent,  and  Beaves. 
Williams  &  Johnson  was  executory  only,  and  that  the  consideration  of 
the  agreement  to  sell  was  Confederate  money,  and  was  null  and  void. 
For  further  answer  he  alleged  that  the  said  cotton  was  seized  in  the 
suit  of  James  v.  Wilson,  and  that  this  respondent,  in  ignorance  of  his 
rights,  was  employed  by  the  sheriff  to  remove  it  from  defendant's 
plantation  to  Shreveport.  That  he  commenced  removing  the  cotton, 
and  duHng  his  absence  from  liome  with  the  first  load  of  cotton  the  re- 
mainder, of  the  cotton,  twenty-eight  bales,  was  stolen  or  carried  away 
ii:om  his  plantation  against  his  will  and  without  his  knowledge  or  fault. 

The  case  was  tried  by  a  jury,  who  rendered  a  verdict  in  favor  of  de- 
fendant* The  judgment  of  the  court  was  in  conformity  to  the  verdict, 
and  the  plaintiffis  have  appealed.  ' 
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On  the  trial  the  defendant  retained  bills  of  exceptions  to  the  i  aling 
of  the  conrt,  permitting  the  records  in  the  suit  of  James  i;.  Wilson  to 
be  filed  in  evidence.  The  objections  urged  were  irrelevancy  and  inad- 
mmibiUty,  We  think  the  judge  correctly  received  the  evidence.  The 
defendant  took  another  bill  of  exceptions  to  the  rnliug  of  the  judge  a 
quo,  receiving  in  evidence  the  assignment  executed  in  tlie  State  of  Mis- 
sissippi, on  the  following  gronnds :  First,  that  the  copy  offered  was 
unaccompanied  by  proof  that,  by  the  laws  of  Mississippi,  such  a  copy 
was  admissible  in  evidence  in  that  State ;  second,  tliat  it  was  only  a 
copy  of  a  copy  5  third,  that  there  was  no  proof  of  the  signature  of  P. 
Anderson,  one  of  the  trustees,  nor  of  the  signature  of  K.  McDowell ; 
fourth,  that  the  original  was  in  the  possession  of  the  plnintifiPs,  and  they 
had  to  account  for  its  loss  before  they  could  introduce  a  copy ;  fifth, 
that  a  deed  of  trust  is  not  recognized  by  the  laws  of  Louisiana  unless 
first  shown  that  such  deeds  are  valid  in  the  State  where  it  was  executed. 

First — The  act  of  Congress,  passed  in  conformity  with  the  constitu- 
tion declares  that  ''  the  records  and  judicial  proceedings  authenticated 
i\A  aforesaid,  shall  have  9uch  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have,  by  law  or  usage,  in  the 
courts  of  the  States  from  whence  the  said  records  are  or  shall  be  taken. 
Act  twenty-sixth  March,  1790.  By  the  act  of  Congress  of  twenty-sev- 
enth March,  1804;  it  is  provided  that  **  all  records  and  exemplifications 
of  office  books  which  are  or  may  be  kept  in  any  public  office  of  any 
State  not  appertaining  to  a  court,  shall  l)e  proved  or  admitted  in  any  court 
or  office  in  any  other  State  by  tlie  attestation  of  the  keeper  of  said  records 
or  books,  and  the  seal  of  his  office  thereto  annexed,  etc.,  and  said 
records  and  exemplifications  authenticated  as  aforesaid,  shall  have  such 
faith  and  credit  given  to  them  in  every  court  and  office  within  the 
United  States  as  they  have  by  law  and  usage  in  the  courts  or  offices  of 
the  States  from  whence  the  same  are  or  shall  be  taken." 

The  assignment  was  recorded  in  the  State  of  Mississippi,  and  was 
duly  authenticated,  and  it  was  properly  received  in  evidence;  11  K. 
259 }  7  An.  147,  Smith  v.  MoWaters. 

It  is  a  sufficient  answer  to  the  second  objection  to  say  that  the  act  of 
Congress  makes  no  such  exceptions,  but  seems  to  contemjilate  the  re- 
ception of  a  copy  of  the  record.    7  An.  147. 

Third — ^The  presumption  is  that  the  officer  who  recorded  the  deed  In 
Mississippi  did  his  duty. 

Fourth — ^Under  the  act  of  Congress  it  is  not  necessary  to  produce  the 
original  deed,  or  to  account  for  its  loss.    11  R.  259. 

Fifth — This  objection  goes  rather  to  tlie  effect  of  the  deed  than  to  its 
admissibility.  However,  this  court  has  often  recognized  the  validity  of 
such  deeds.    7  Rob.  1 ;  8  R.  262 ;  4  An.  254. 

The  plaintiff  retained  a  bill  of  exceptions  to  the  ruling  of  the  court 
admitting  evidence  to  show  what  was  the  consideration  paid  for  the 
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cotton  by  Willis  Holmes,  agput,x>u  th^^^oo^ds  tl»t,tli©  receipt  annexed 
to  the  petition  «lio.W8  that  defend^^nt  held  ppssessjon  of  the  cotton  as 
bailee  of  the,puix})ia8ec  under  written  contract  of  bailn^ent ;  that  conse- 
quently he  can  not  ques|;iop  th^  title  pf  his  bailQC ;  tbat  th^  contract  was 
an  executed  contract  as  betiy^^een  the  pallors  of  tfie  cqtjbQn  And.  Wilson, 
agent  for  the  Soutliei^n  Bailroad  Company ;  that  the  plaintiffs  acquired 
the  cotton  from  said.eompiiny  on  tjie  faith  q£  th^  cotton  receipt^  which 
declared  that  dofe|i4ant  held  pqs^jssion  of  said  cc^tljon  as  the  bailee  for 
the  purchaser  and  subyect  to  his  ordejCi  and  that  the  defendant  is  thereby 
estopped  from  denying  or  qijiestipning  tbe  trjith  of  the  statements  in 
the  receipt.    We  think  the  evidence  should  not  have  been  received. 
The  sale  between  Reaves,  Williams.  &  Johnson  and  Willis  Holmes, 
agent,  was  coinpleted  at  th^  time  the  receipt  yfOA  giyei^.    The  parties 
had  executed  their  contract  for  the  sale  of  the  cotton  by  receiving  the 
price  and  delivering  the  cotton.    At  whose  rL^  was  the  cotton  after 
the  execution  of  the  receipt  annexed  to  the  petition  ?    Unquestionably 
the  loss  would  not  have  been  the   sellers'  if  tbe  cotton  had  been 
destroyed.    C.  C*  1903,  2442,  2443.    Neither  can  a  depositary  question 
or  impeach  the  title  of  the  depositor.    C.  C.  article  2921. 

The  defendant  does  not  pretend  that  the  receipt  was  given  in  error, 
or  that  its  statements  are  not  true  as  against  himself  and  those  whom 
he  represents.  *'A  man's  actions  and  representations  will  be  presumed 
to  correspond  to  the  truth.     They  are^n  ftU  cases  evidence  of  the 

•  '      *  .  ■  • 

fact;  and  when  a  party  has  induced  another  to  act  on  the  faith  of  such 
representations,  and  when  l^e  can  not  show  the  contrary  without  a 
breach  of  good  faith  and. common  honesty,  such  representations  are 
usually  absolutely  conclusive."  5  R.  523;  1  An.  11 ;  6  An.  274;  4  An. 
293,  Gales  t?.  Christy. 

The  plaintiffs  took  a  bill  of  exceptions  to  the  charge  of  the  judge  to 
the  jury.  The  portion  of  the  charge  objected  to  was  ".that  the  deed 
of  trust  offered  in  evidence  by  the  plaintiffs  was  without  effect  as  proof 
of  title  in  the  trustees,  although  authenticated  as  required  by  the  act  of 
Congress  of  twenty-seventh  March,  1604,  and  did  not  dispense  the 
plaintiffis  from*  producing  the  original  deed  of  trust  in  evidence,  and 
shewing  that  it  ^was  receivable  in  evidence  in  the  State  of  Mississippi." 
We  have  already  said  this  act  was  properly  received  in  evidence.    And 

.  BudLifaiih^BXLd  credit  to  it  should  be  given  as  it^would  have  in  the  courts 
of  Mississippi  y  and  in  Smith  v,  McWaters  tliis  court  said  t    f^  A  statute 

.;  of  rtbe  State  of  MiMissippif.  approved  thirteenth  May,  1837,  provides 
that  copiet  of  all  recorded  deeds,  conveyances,  bonds  ajad  other  instru- 
ments o{.wiitiag  wliich.  are^ow  ox. may  hereafter .  b»  permitted  to  be 

, .  recorded  thall^  when  csojrl^ified  by  the  cljia:k  ^n.  whose  ofl^ce  the  record  is 
kept,  he  received  in  any  i90UrL,<i(fihitti  .or  equity  Jn  iJds  State,  and  he  as 
avcUiable  mthotUjaeea^niUijug  f^r  thf^^L^en^  o£  <f^  orjig^^^fis  \f^  the  oi;ig%nal 
toere  then  and  U^'e  prodHced.^  We  think  the  copy  from  the  record  was 
intended  by  this  act."    7  An.  147. 
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Ju  Arayo  v.  Carrell  ibis  cdart  (iaicl :  *^  Wheir  a  court  knows  nothing 
of  the  laws  of  a  country  it  pre'siiiues  them  to  be  the  same  as  those  of 
its  own.  This  is  the'  geoerol  rule,  tindthe  presnmptiDQ  rests  on  the 
i;;norauco  in  which  it  is  of  any  other.  '  If  it  has  Judicial  knowledge  of 
a  law  of  a 'particular  country  the  ^r^uinption  does  not  exist."  We  are 
bound  to  take  judicial  cognizance  of  the  existence  of  the  statute  quoted 
in  the  case  of  Smith 'v.  MoWatets,  and  utitil  it  be  proved  that  the  hiw 
lias  been  chdnged  we  wilT  presume  it  still  exists.  1  La.  541,255;  4 
An.  120. 

The  charge  to  the  jury  was  erroneous.  'We  beliere  that  tho  ends  of 
justice  will  be  subserved  by'reihanding  the  case  to  tlie  District  Court 
to  be  tried  in  accordance  with  law. 

It  is  therefore  ordered  that  the  jiidj^ent  of  the  District  Court  be 
nunulled  ;"that  the  verdict  or  the  jury  b6  set  aside,  and  that  this  case 
be  remanded  to  the  t>iBtrict  Cottrt  tO  be  j^roceeded  in  according  to  law. 
It  is  further  ordered  that  the'  app^llcte  pay  the  eosts  of  appeal 


'  No."6d.-^ENkiNs  V,  Howard. 

IVhote  the  otdM  ftx^  th«  aii|Qi»t<tf  tb#  1mi4  tor  •  d^tolpttr*  ftpiMAl,  «ad  fha  attount  nqnlred 
.  by.Uw.for  a  rotpeiuilTe  «ppNBal,  ap^d  th«  bond  giveo  la  for  an  amoant  leaa  than  that  requiiod 

by  laif  for  a  auspenaire  appeal  the 'appeal  will  not  bb  dltiniued  but  trill  be  dfe61ared 

derolutiTe  oidy» 
Twoj«rtief,h%viim /prm«§  a  ocwnrnj^^dal  iMwtner^p  in  a  aia^le  tranaaotion,  and  having  bj 

mntuul  consent  made  a  partition  between  t&em,  maj  en/oree  their  respective  cUUms'ag^nat 

each  other  without  briaffing  atdt  fi»r  a  aettlement  of  the  partnerahlp. 

APPEAL  from  the  Tenth  Judicial  District,  parish  of  Caddo.     Weem$f 
J.    Aleck  Boarman^  for  plaintiflf  anjT  appellant.    Looney  d;  WelU^ 
for  defendant  and  'appellee. 

Taliaferro,  J.  The  defeiitfant  is  sued  for  $^5(1,  which  the  plaintiff 
alleges  defendant  owes  him  on  account  of  a  partnership  transaction. 
The  defenilant  denies  owing  the  plaintiff  anytlilng,  and  claims  from 
liim  in  reconvention  $21(1,  th^tl>eing' one  half  the  costs  of  hauliiig  cer- 
tain cotton  which  defendant;  avers  he* p!aid  on  joint  account.  There 
was  judgment  rendered  against  the  plaintiff  on  his  demand  and  in 
favor  of  the  defendant  for  hiis  reconventional  demand.  The  plaintiff 
has  appealed. 

There  is  a  motion  to  dismiss  the  appeal  on' the  ground' that  the  bond 
is  dofedtive  for  the  reason  tliatlt*was  expressly' given  for  a* suspensive 
appeal,  being  limited  as  to  the  extent  of  the  obligation. 

A  motion  was  made  by  the  appellant  for  an  appeal  suspensive  and 
devolutive.  The  order  granted  a  suspensive  appeal  with  bond  in  the 
amount  fixed  by  law.  The  bond  for  a  devolutive  appeal  was  fixed  at 
one  hundred  dollars.  The  bond  executed  by  the  appellant  is  for  $900. 
It  is  insufficient  for  a  suspensive  appeal,  but  suffices  for  a  devolutive 


'  ^ 
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appeal.  The  motion  to  diBmisa  is  therefore  overmled.  The  facts  of 
this  case  are  that  the  plaintiiT  and  defendant  during  the  summer  of 
1865  embarked  in  a  cotton  adventure,  a  single  operation,  and  the  only 
one  they  made.  This  was  the  purchase  of  seventy  bales  of  cotton 
which  were  to  be  sold  again  on  their  account.  This  lot  of  cotton  was 
purchased  in  the  parish  of  DeSoto  and  hauled  to  Shreveport,  where  it 
was  deposited  in  care  of  Boisseau.  Boisseau,  called  as  a  witness,  stated 
that  Howard  y  who,  it  appears,  was  the  principal  acting  partner  of  the  con- 
cern, directed  him  to  ship  thirty-five  bales  of  the  cotton  on  his  account 
to  Carroll,  Hoy  &  Co.,  in  New  Orleans,  which  was  accordingly  done ; 
that  Howard  further  instructed  him  to  hold  tlie  remaining  thirty-five 
hales  to  the  order  of  Jenkins,  who  subsequently  expressing  no  dissatis- 
faction at  the  course  pursued  by  Howard,  instructed  witness  to  ship 
the  remaining  cotton  on  his  account  to  the  house  of  John  Philips  in 
Xew  Orleans,  which  instruction  was  complied  with.  The  cost  of  haul- 
ing the  cotton  was  $420,  which  was  paid  by  Howard.  It  apj[>ears  that 
the  lot  of  cotton  shipped  by  Howard  to  Carroll,  Hoy  &  Co.  Drought 
$7928  69  net ;  and  that  the  net  proceeds  of  the  lot  shipped  by  Jenkins  to 
John  Philips  were  $6735  77.  The  half  of  the  excess  in  proceeds  of  the 
cotton  shipped  by  Howard  over  that  shipped  by  Jenkins  the  latter  claims 
he  is  entitled  to,  to  make  him  equal  in  receipt  of  profits.  A  single 
adventure  of  the  character  of  that  made  by  these  parties,  a  commercial 
operation,  where  the  purpose  is  to  buy  and  afterward  to  sell  the  com- 
modity for  profit  constitutes  the  parties  commercial  partners,  and  creates 
a  commercial  partnership  quoad  the  single  transaction.  Then,  if  not 
otherwise  rendered  unnecessary  by  the  acts  of  the  parties  who  were 
alone  interested,  a  formal  settlement  of  the  partncrsliip  affairs  should 
have  preceded  a  partition  of  the  assets.  This  the  plaintiff  does  not  ask 
for  in  his  petition.  He  treats  the  partnership  as  at  an  end,  its  affairs  as 
liquidated,  and  its  effects  ready  for  division  between  the  partners.  The 
partition,  however,  the  defendant  contends,  was  made  by  mutual  con- 
sent, firom  the  fact  that  each  partner  took  thirty-five  bales  of  cotton 
and  had  them  sold  on  his  separate  account,  leaving  only  the  expenses 
incurred  on  account  of  the  cotton  to  be  a^  us  ted  by  the  parties.  We 
are  inclined  to  think  this  to  be  the  proper  construction  to  be  given  the 
acts  of  the  parties  and  to  approve  the  judgment  of  the  lower  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs  in  both  courts. 
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No.  172. — State  v,  Leopold  Loeb  et  als. 

Ad  order  of  the  Judge  euthorlzing  the  sheriff  to  discharge  the  prisoner  on  giving  bond,  in  e 
fixed  amoant»  is  s  soOclent  ftnthorlty  to  the  sheriff  to  reoelve  the  bond  and  file  it  In  oourt, 
and  the  sureties  on  the  bond  having  obtained  the  prisoner's  release,  on  this  oonstmctlon, 
are  debarred  from  setting  np  this  defense  in  a  suit  tor  the  fbrfoitore  of  the  bond. 

The  condition  in  a  bond  of  release  "that  the  prisoner  shall  not  depart  without  leave  of  the 
court,"  will  bind  the  sureties,  although  the  offense  is  not  accurately  described  in  the  body 
of  the  bond. 

APPEAL  from  the  District  Court,  parish  of  Caddo.  Levisee^  J. 
James  8.  Aahion,  District  Attorney,  for  the  State.  B,  J.  Looney, 
for  defendants  and  appellants. 

Howe,  J.  Leopold  Loeb  was  indicted  for  willfully  and  maliciously 
setting  fire  to  and  burning  a  dwelling  house  of  one  Eberstadt,  in  the 
night  time,  the  house  being  occupied,  in  part,  as  a  dwelling  by  one 
Rodmore,  and  in  part  as  a  store  by  the  accused. 

He  was  tried  and  the  jury  failed  to  agree.  He  applied,  by  writ  of 
haheas  corpus^  for  the  privilege  of  bail,  and  the  judge  a  quo  made  an 
order  that  he  be  admitted  to  bail  in  the  sum  of  $3000,  and  that  the 
sheriff  be  authorized  to  take  tlie  bond.  He  then  applied  for  a  reduc- 
tion of  bail,  and  tlie  judge,  setting  aside  his  previous  order,  made  the 
following : 

'*  That  the  sheriff  of  Caddo  parish  be  authorized  to  discharge  said 
Loeb  from  custody  on  his  giving  bail,  conditioned  as  the  law  directs, 
in  the  sum  of  two  thousand  dollars  ($2000).'^ 

The  bond  was  given  with  the  appellants  as  sureties,  and  the  accused 
having  failed  to  appear  for  trial,  judgment  was  rendered  on  the  bond 
against  the  principal  and  the  appellants  for  the  amount  thereof,  with 
costs. 

The  appellants  assign  for  error : 

First — That  there  is  no  bond  given  by  and  with  the  approval  of  the 
District  Court  or  certified  by  the  judge  of  said  court. 

Second — That  the  bond  was  not  taken  by  any  person  authorized  to 
take  or  approve  the  same. 

Third — ^That  the  bond  was  given  for  and  on  the  condition  that  the 
principal  appear  and  answer  to  a  different  charge  from  that  found  in 
the  bill  of  indictment,  and  to  a  charge  that  does  not  violate  any 
criminal  law  of  Louisiana. 

As  to  the  first  and  second  objections,  it  appears  by  the  order  quoted 
that  the  judge  fixed  the  amount  of  the  bond,  and  authorized  the  sheriff 
to  release  the  accused  upon  the  bond  being  given.  It  would  seem  that 
an  authority  to  discharge  a  prisoner  upon  a  bond  being  furnished  in  an 
amount  fixed,  included  an  authority  to  receive  the  bond  and  file  it  in 
court.  Be  this  as  it  may,  however,  the  facts  of  this  case  are  quite  a? 
strong  against  the  appellants  as  those  in  the  State  v.  Ainslie,  13  Ann. 
298.    In  that  case  it  was  held  that  the  sheriff,  or  even  his  deputy,  in 
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whose  custody  the  accased  was  when  the  order,  designating  no  person 
to  take  the  bond,  was  rendered,  might  take  it;  anil  that  neither  the 
accused,  nor.  hi^ .  suretjiqs,^  ^hoa  ^jr  so  coiytraihg  tl^e  order,  have 
obtained  the  former's  release,  can  gainsay  a  constraction  on  which 
they  have  themselves  acted. 

It  is  strenuously  contended  by  tlie  counsel  of  apiiellants  that  tliis 
decision  is  incorrect  and  ought  to  be  overrMed,  but  au  examination 
has  satified  us  of  its  correctness,  and  we  consider  it  conclusive  of  this 
branch  of  appellant^s  case.  Thp  first  and  second .  grounds,  therefore, 
upon  which  they  ask  for  a  reversal  of  the  judgment  cannot  be  main- 
tained. 

,  Nor  do  we  think  the  third  point  is  tenable.  The  bond  recites  tliat 
*^  a  charge  has  been  exhibited  against  the  above  named  L.  Loeb  by  tlie 
State  of  Louisiana  for  the  crime  of  arsonJ*^  The  word  arson  has  au 
unmistakable  meaning.  It  is  the  Toluntary  and  malicious  burning  of 
tlie  house  of  another.  Chitty  on  Criminal  Law,  p.  IJ^l.  With  tliis 
offense  the  accused  in  this  case  was  charged,  and  it  is  doubtful  whether, 
under  the  law  of  1858,  under  which  the  indictment  was  found,  lie  was 
charged  with  anything  moi*e.     See  Acts  of  1853,  §§  I,  2,  3. 

But,  in  the  case  of  Ainslie,  cited  above,  where  the  accused  was 
charged  with  uttering  and  publishing  a  false  and  forged  order,  and  the 
bond  recited  only  a  charge  of  forgei^'^/ the  court  said  that,  if  the 
offense  was  not  accurately  described,  **  still  the  condition  was  also  that 
the  accused  should  not  depart  without  leave  of  the  court,  and  having 

'        '  '  '  -  »  * 

violated  this  condition  of  the  bond,  he  and  liis  sureties  are  equally, 
bound,"  and  cited  State  v.  Redding,  8  Ann.  70,  which,  in  turn,  refers 
to  1  Chitty,  Criminal  Law,  l03. 

In  the  case  at  bar  the  bond  contains  the  same  condition. 

For  these  reasons  it  is  ordered  and  ai^udged  that  the  judgment 
appealed  from  be  affirmed  with  costs. 


No.  62.— Reuben  White,  Under  Tutor,  v.  Y'Ctoria  E.  Nesbit  et  al. 

.     •  >  •  • 

The  aale  of  tne  propotgr  of  a  minor  by  the  tutor,  for  Gonlbderate  notes  aa  the  oonaideratloii,  la 
an  absolute  noUity ;  and  the  minor  maj  ane  for  and  reoorer  back  hia  property,  or4ta  iralne 
from  the  vendee  after  delivery.  \    - 

APPEAL  fix>m  the  District  Qoui:t,  parish  of  Caddo.      Weems,  J. 
Moncure  ds  Flanagan,  for  plaintiff  and  appe^ee,  Looney  db  WeUg, 
for  defendants  and  appellants. 

Howe,  J.  The  plaintiff  i^s  under  tutor  of  t^e  minor,  Robert  Nesbit. 
instituted  this  suit  against  tbe  natural  tut]:i3[,  Mrs.  Victoria  £.  Nesbit, 
and  against  the  codefen^aot,  Augusto  Yqiiiche,  alleging  that  the  latter 
pretended  to  have  purchafe^  popi  ^rs.  Nesibit  eertaii^  cotton,  the  prop^ 
erty  of  the  minor,  and  was  ffH^ji^t  to  x^orp  it,  and  be  pp&yed  that  the 
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eotton  mi^ht  be  seqaestered  aud  tlie  rights  of  the  minor  thereto  lecog* 
nited  and  enforced.  Alleging  also  various  acts  of  unfaithfulness  on 
the  part  of  the  tutrix,  he  prayed  for  her  removal  and  the  appointment 
wof  a  tutor.  In  the  progress  of  the  suit  this  removal  was  made ;  and 
Thomas  H.  Pitts  was  appointed  tutor,  qualified,  and  permitted  to 
proBecnte  the  action. 

The  propci-ty  sequestered  was  bonded  by  the  defendant  Voinche  and 
delivered  to  htm  by  the  sheriff. 

There  was  judgment  in  favor  of  the  dative  tutor,  Thomas  II.  Pitts, 
against  the  Ucfoiidant  Voinche  lor  the  cotton  sequestered,  and  in  the 
event  of  its  non-delivery  for  its  value,  with  interest  from  the  date  of 
the  judgment,  and  tlie  defendant  Yoinche  appealed. 

The  testimony  in  the  case  makes  it  sufficiently  clear  that  the  cotton 
in  controversy  was  the  property  of  the  minor,  a  child  of  tender  years; 
that  the  defendant  Mrs.  Nesbit  undertook  to  sell  it  to  Voinche  on  the 
fourth  of  February,  18G4,  for  Confederate  money;  that  during  the 
absence  of  Mrs.  Nesbit  from  the  plantation,  about  December  10,  18^5, 
Voinche  attempted  to  remove  it,  and  that  it  was  sequestered  at  certain 
gin  houses  in  the  neighborhood.  Under  such  circumstances  the  trans- 
action as  to  th^  minor  was  a  complete  nullity,  and  could  confer  no 
rights  whatever  on  the  pretended  vendee.  The  fact  that  the  property'' 
had  been  removed  by  the  vendee  cannot  avail  him  in  this  case.  If 
Robert  Nesbit  had  been  of  age  and  had  himself  been  tlie  vendor,  the 
<M>urt  declining  to  hear  him  allege  his  own  turpitude,  might  have 
refused  to  interfere  with  the  possession  of  Voinche,  resulting  from  a 
sale,  the  consideration  of  which  was  illegal.  But  the  minor  in  this  case 
was  no  party  to  the  pretended  sale ;  and  the  .maxim  nemo  allegans, 
.etc.,  .can  not  be  opposed  to  the  plaintiff. 

For  the  reasons  given  it  is  ordered  and  adjudged  that  the  judgment 
j^pealed  fh>m  be  affirmed  with  costs. 

Rehearing  refused. 


No.  32.— Schwartz,  Kaufpman  Sl  Co.  v.  Marx  Barr. 

In  ^tAa  to  *Told  UaMUtr  far  fhe  Iom  of  cotton  on  tton^pe,  the  wsnhonta  keeper  mutt  ihow 
that  the  loee  occurred  without  hU  fault  He  can  not  be  relicTed  hjr  ahowlng  that  the  lose 
occurred  by  an  OTerpoweiing  force.  He  must  also  ahow  that  he  used  all  poeaible  meaua  to 
pceatrr^it. 

APPEAL  from  the  District  Court,  parish  of  Caddo.     Weems,  J.    John 
W.  Jones,  for  plaintiffs  and  appellees,  Looney  dk  Wells  for  defend-* 
ant  and  appellant. 
Howell,  J.    This  suit  is  brought  on  the  following  instrument: 
"The  nnderigned,  Marx  Baer,  of  Shrcveport,  La.,  acknowledges  .to 
be  justly  and  lawfhliy  indebted  to  Messrs.  Schwartz,  Kauffman  &  Co., 
of  New  Orleans,  inthefuU  sum  of  ten  hundred  and  seventy  dollars  and 
76 
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Dinety-one  cents;  for  the  liquidatioD  of  said  debt,  I  hereby  bind  myself 
to  hold,  subject  to  the  order  of  Schwartz,  Kauffman  &  Co.,  an  equiv- 
alent amount  of  cotton,  at  the  rate  of,  say,  ten  cents  per  pound; 
said  cotton  to  be  delivered  whenever  called  for,  and  as  before  stated, 
to  be  entirely  under  the  control  of  Schwartz,  Kaufl^an  Sl  Co.,  they 
paying  me  storage  for  holding  the  number  of  bales  to  cancel  their  claim 
agaiujpt  me,  until  such  time  as  delivered  to  them  or  their  order.  The. 
storage  above  to  commence  iVom  this  day,  and  the  article  of  cotton  to 
be  tliat  known  in  the  market  as  middling  quality. 

**  Done  in  New  Orleans  on  the  nineteenth  day  of  February,  1862, 
and  signed  in  presence  of  witnesses. 

(Signed)  **  SCHWARTZ,  KAUFFMAN  &  CO. 

**M.  BAEli." 

Plaintiff^  ask  for  the  delivery  or  value  of  the  cotton. 

Defendant,  besides  tlie  general  denial,  alleges  a  discharge  of  biff 
obligations,  or  delivery  to  and  acceptance  by  plaintiffs  of  said  cotton, 
and  avers  that  by  an  overpowering  force,  after  the  weighing,  marking 
and  storing  of  the  cotton  in  plaintiffs*  name,  it  was  moved  from 
Shreveport  beyond  his  control,  and  if  it  has  been  lost,  it  was  not  bj 
his  neglect.  Judgment  was  rendered  against  him  lor  $3319  80,  with 
costs,  «id  he  has  appealed. 

It  is  shown  that,  on  the  twenty-eighth  of  April,  1862,  the  defendant 
caused  iwenty-two  bales  of  cotton  weighing  ten  thousand  five  hundred 
and  twenty-four  pounds  and  then  stored  in  the  warehouse  of  HoweU 
d&  Buckner,  in  Shreveport,  to  be  marked  for  and  transferred  on  the 
books  of  the  warehouse  to  plaintiffs ;  took  a  warehouse  receipt  there- 
for and  inclosed  it  on  that  day  in  a  letter  to  plaintiffs  in  New  Orleans. 
This  letter  appears  not  to  have  been  received.-  The  city  of  New  Orleani* 
was  about  that  time  taken  possession  ot  by  the  Federal  forces,  to  the 
knowledge  of  defendant,  while  Shreveport  remained  in  the  possession 
of  the  Confederate  forces  until  May  or  June,  1865. 

This  action  of  the  defendant  did  not  change  his  obligations  to  the 
plaintiffs,  and  did  not  amount  to  a  delivery  as  contemplated  by  his 
agreement  in  writing.  He  was  bound  to  hold  the  cotton  subject  to 
tlieir  order  and  control,  and  was  entitled  to  storage  until  deliveied  to 
them  or  their  order. 

It  appears  that  he  had  other  <x>tton  in  the  same  and  two  other  ware- 
houses, and  admitting  that  it  was  all  removed  by  overpowering  force, 
he  was  bound  to  give  the  same  care  to  the  cotton  set  apart  by  him  for 
l^aintiffs  as  to.  his  own,  and  to  be  relieved  from  his  contract  with  plain- 
tiffs he  must  show  that  the  cotton  was  lost. without  his  fault.  This  ho 
has  not  done.  Haviug  taken  upon  himself  the  custody  of  the  cotton 
until  delivered  to  plaintif&,  he  was  bound  to  use  due  diligence  in  pre- 
serving it  for  them,  until  that  event,  uuless  tb^y  were  in  fBolt  ia 
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demanding  it.  The-y  seem  to  liaye  demanded  it  as  soon  as  circnm- 
stances  would  permit,  and  defendant  has  not  satisfactoiily  aeconnted 
for  its  non-delivery.  Judgment  should  bo  changed  so  as  to  give  him 
the  alternative  of  delivering  the  cotton  as  is  ajiked  for  in  the  amended 
j»etition  and  reserve  to  him  the  right  to  claim  any  storage  duo  him. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  revQrsed^ 
and  that  plaintiiTs  have  judgment  against  defendant  for  the  delivery 
of  ten  thousand  seven  hundred  and  nine  pounds  of  cotton,  of  middling 
qnality,  or,  in  default  of  such  delivery,  for  the  sum  of  three  thousand 
three  hundred  and  nineteen  dollars  and  eighty  cents,  with  legal 

■ 

interest  from  judicial  demand,  eighteen  dollars  cost  of  commis^oQy 
and  costs  in  the  lower  court,  reserving  to  the  defendant  the  right  to 
claim  storage  according  to  the  stipulations  of  the  contract  sued  on* 
Costs  of  appeal  to  be  paid  by  appellees. 


No.  33.— J.  M.  JuiLLARD  V.  Marx  Baeb. 

AirtrehooM  keeper  e»Te  a  receipt  to  the  depositor  for  cotton  reoetved  on  etonge  **wtfh  th« 
■tlpnlation  in  the  receipt  *  to  be  delivered  in  the  same  condition  and  order  on  preaentefloa 
of  this  receipt  or  order/  "  The  depositor  subeequently  receiTed  a  portion  of  the  cottoiw 
lor  which  he  gave  a  receipt  Held— That  the  presentation  of  the  order  and  the  deliTeiy  of 
%  pert  of  the  cotton  was  a  soilicient  putting  in  mora  of  the  whole  amonnt  to  he  dellTstMh 

APPEAL  from  the  Tenth  Judicial  District,  parish  of  Caddo.  Weem$, 
J.  Wright  d  Dttftcan,  for  plaintiif  and  appellee.  Loanetf  dt  WM$^ 
for  deiendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  sues  the  defendant  on  the  following 
obligation : 

'*  Beceircd  in  good  order  and  condition,  for  storage  on  my  planta- 
tion, six  miles  above  this  place,  for  account  of  Mr.  J.  M.  Jnillard,  of 
Paris,  France,  to  be  delivered  in  the  same  condition  and  order  on  pre- 
$entaUon  of  this  receipt  or  order  (fire  and  war  risks  excepted)  at  the  port 
of  Shrevei>ort,  Louisiana,  marks  JJ.,  one  to  sixty-eight — (68)  sixty- 
eight  bales  of  cotton  (32,000  pounds). 

''M.  BAEE. 
Shrbteport,  La.,  March  1, 1865." 

The  plaintiff  on  the  twenty-seventh  June  following,  indorsed  upon 
thia  instrument  the  following : 

'^  Shrbysfort,  June  27, 1865. 
''Received  from  Mr.  M.  Baer,  forty-six  bales  of  cotton  weighing 
19;345  xK>unds,  purchased  of  him. 

"JUILLARD." 
And  below  thia  indorsement  Baer  signed  the  following  obligatiop : 

''  Shreveport,  Jane  37, 1865. 
**I  do  hereby  bind  myself  to  deliver  to  Mr.  J.  M.  JuiUard  13,655 
ponnds  of  cotton,  the  balance  due  on  the  within  bill  of  sale,  willte 
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thirty  days  from  date,  said  cotton  to  be  delivered  to  Mr.  J.  Ju.Ilard  in 
Sbreveiiort,  free  of  eliai-geB,  in  bales  and  in  good  sbipping  order  and 
condition*. 

'*  M.  BAER.'* 

The  defendant  filed  a  general  denial.  He  arers  that  the  contract 
waa  illegal  and  contrary  to  the  laws  of  the  United  States,  and  contraty 
tagood  morals. 

The  plaintiff  had  judgment  and  the  defendant  appealed. 

We  see  no  force  in  the  defense.  It  is  not  shown  by  proof  that  thwo 
was  illegality  in  the  contract.  The  ground  taken  in  argument  on  tba 
question  of  putting  in  delay  is  entitled  to  more  considerationi  bat  we 
are  inclined  to  the  opinion  there  was  a  sufficient  putting  in  delay.  -The 
receipt  ^*  to  be  presented  "  as  preliminary  to  the  deli  very,  we  doubt 
not  was  presented  at  the  time  the  forty-six  bales  of  cotton  wvre 
delivered.  This  was  a  putting  in  mora  for  the  whole  amount  to  be 
delivered,  and  as  the  extension  of  thirty  days  was  for  the  benefit  of 
the  defendant,  no  further  denmnd  or  putting  ta  mora  was  required. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs. 


ScccEssiON  OF  C.  W.  Stauffeb.    Opposition  of  Kate  M.  Jokes  et  aL 
A  PPEAL  from  the  Parish  Court  of  the  parish  of  Natchitoches. 

IMtHnHng  opinion  of  Mr,  Jvitiee  Wyty  .* 

I  cannot  concur  in  the  opinion  rendered  by  the  court  in  this  eaae. 

I  understand  from  the  pleadings  and  the  admissions  of  the  pikriica 
that  this  is  simply  a  contest  for  the  distribution  of  a  certain  ftind  la 
the  hands  of  the  administratrix  of  the  succession  of  Cyrus  W.  Staaifer, 
which  fund  was  derived  from  the  sale  of  the  individual  property  of  tiro 
deceased  and  his  share  of  the  goods  and  assets  of  the  partnership  of 
Stauffer  &  Co.  It  is  merely  a  contest  of  the  creditors  for  tlie  fbnd. 
The  opponents  allege  in  their  petition  **  that  the  assets  of  said  succes- 
sion are  composed  principally  of  the  partnership  property  and  tlie 
proceeds  thereof;"  and  they  pray  that  the  claim  of  the  widow  attd 
minor  may  be  rejected,  **  as  a  privilege  upon  the  general  ftenda  or  assett: 
of  the  succession,"  imd  that  it  be  restricted  to  the  fund  arising  froM 
the  sale  of  the  individual  property. 

The  record  shows  that  the  property  inventoried  in  Stauflbr'a  soeoes^ 
sion  consisted  of  his  individual  proi>erty  and  his  share  of  the  goods 
and  assets  belonging  to  Stauffer  &  Co.,  which  were  sold  and  #hleb 
constitute  the  fund  now  to  be  distributed.  Among  the  admissions  in 
the  record  is  the  following : 
>*  It  is  further  admitted  thait  there  is  no  propeity  beloJtaigiag  ll» 
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the  Buccession  of  said  C.  W.  Stauffcr  except  that  contained  in  the 
'  Inventory." 

The  issue  before  the  court  then,  is,  not  whether  the  fund  in  question 
belongs  to  Stanffer's  succession — that  has  been  admitted — but  the 
contest  is  how  shall  the  fund  be  distributed  t 

The  administratiix  offers  her  tableaux  setting  out  the  amount  on 
hand  derived  from  the  sources  aforesaid,  and  placing  therein  the 
claims  and  rank  of  the  different  creditors  competing  for  the  fund,  vis.: 

^irs^-^Snccession  creditors,  such  as  court  charges,  expenses  of  last 
Illness,  and  the  widow  and  minor^s  claim  against  the  succession  for 
$1000,  under  act  X)f  1852 ; 

Second — Partnership  creditors  claiming  a  privilege  on  that  part  of 
t&e  i'und  derived  from  sale  of  partnership  assets ; 

Third — Ordinary  creditors  of  the  deceased. 

The  only  question  is,  how  shall  these  funds  be  distributed  t 

To  which  class  of  creditors  shall  tliey  be  paid ;  or  which  class  shall 
have  precedence  on  the  tableaux  I 

Debts  of  a  succession  are  of  a  higher  dignity  than  those  of  the 
deceased  and  shall  have  preference.    10  L.  441 ;  3  M.  964. 

The  claim  of  the  widow  and  minor  is  a  succession  debt.  Stauffer 
owed  them  nothing.  In  like  manner  he  owed  nothing  for  fnneral 
charf^fl  and  court  charges,  but  the  succession  owes  them.  The  law 
baa  made  the  claim  of  the  widow  and  minor  a  preference  debt  of  tiie 
succession. 

It  only  accrned  when  there  was  a  succession,  and  its  rank  is  fixed  by 
law,  which  says:  **  the  widow  or  legal  representative  of  the ehildi^ii 
shall  be  entitled  to  demand  and  receive  from  the  aueoeaeian  ef  (heir 
dteeaeed  faUier  or  kueband  a  sunit  which,  added  to  tiie  amount  of 
property  owned  by  either  of  them  in  thtir  own  right,  will  make  up  the 
sum  of  one  thousand  dollars,  which  amount  shall  be  paid  in  prefere4e$ 
to  all  other  debts,  except  those  for  the  vendar^s  privilege  and  txpemee 
ineurrtd  in  selling  the  property,** 

The  law  has  specially  given  the  widow  and  minor's  claim  precedence 
over,  f antral  charges,  expenses  of  last  illness  and  all  other  debts  of  the 
succession,  except  the  vendor's  claim  and  expenses  of  aellii»g  the 
property. 

The  general  law  of  commercial  partnership  gives  partnership 
creditors  a  privilege  and  pledge  on  the  partnersbio  assets. 

Under  this  law  the  opponents,  who  are  admitted  to  be  partnership 
creditors,  have  a  preference  on  that  part  of  the  fund  which  the  succes- 
sion derived  from  the  sale  of  partnership  assets.  They  are  never* 
theless  creditors  of  the  succession,  whose  claims  have  been  allowed  and 
who  are  now  claiming  preference  on  a  certain  fund,  just  as  a  mortgage 
creditor  would  claim  a  preference  on  a  fund  derived  from  the  sale  of 
jhe  property  covered  by  his  mortgage. 

The  rights  of  the  opponents  rest  merely  upon  commercial  law. 
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The  rights  of  the  widow  and  minor  are  based  upon  a  special  statute 
enacted  as  late  as  seventeenth  March,  1852. 

This  I  regard  as  a  modification  of  the  commercial  law  so  fiur  as  it 
affects  the  rank  of  partnership  creditors  competing  with  saccession 
creditors  for  a  certain  fund  belonging  to  a  succession. 

But  whether  it  be  a  modification,  in  this  regard,  of  the  commercial 
law  or  not,  the  statute  of  the  State  has  been  enacted  and  we  are  bound 
to  enforce  it.  It  is  plain  and  clear.  The  widow  and  minor  shaU 
demand  and  receive  from  tlu  eueeeseion  of  the  deceased  father  or  iMtbeukd 
the  amount  fixed  in  the  statute  in  preference  to  all  other  debts,  except 
that  of  the  vendor  and  the  expenses  of  selling  the  property. 

The  authorities  relied  on  by  the  opponents  relate  to  the  right  of  'th6 
partner  or  his  creditors  in  the  partnership  property.  They  show  that 
neither  tlie  partner  nor  his  creditors,  of  whatever  rank,  can  take  prece- 
dence over  the  partnership  creditors. 

But  the  claim  of  the  widow  and  minor  is  a  succession  debt,  and  not 
the  claim  of  heirs  or  creditors  of  the  deceased  partner.  I  do  not  think 
the  case  of  the  United  States  v,  Baulos  applies  to  this  case.  That  was 
only  a  privilege  claim  against  the  partner. 

The  whole  question  turns  upon  the  fsMt  which  I  consider  the  parties 
have  conceded,  to  wit :  does  the  fund  in  dispute  belong  to  the  succes- 
sion of  Stanffer.    Of  this  I  have  no  doubt. 

"  Succession  signifies  the  estate,  rights  and  charges  which  a  person 
leaves  after  his  death,  whether  the  property  exceeds  the  charges  or  the 
diarges  exceed  the  property,  or  whether  he  has  only  left  charges 
withont  property."    Civil  Code,  868. 

Stanffer  was  individually  or  solidarily  bound  for  all  the  debts  of 
Stanffer  Sc  Co.,  and  even  without  assets  these  alone  would  have  consti- 
tuted his  succession. 

I  therefore  consider  that  the  fund  in  contest  belongs  to  Stauffer's 
succession  and  should  be  applied  to  the  claim  of  the  widow  and  minor 
under  the  act  of  seventeenth  March,  1853. 

For  the  foregoing  reasons  I  dissent  from  the  opinion  just  rendex«d 
in  this  ease. 

Note — See  opinion  of  the  court  reported  at  page  520. 
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No.  636. — ^Edward  Simon,  Administrator  t^.  William  F.  HAZFLEion, 

Sheriff,  ot  als. 

The  bnrden  of  Bhowing  the  incApaclty  of  a  Jnd^e  to  act  u  rach,  falls  on  the  partj  who  allegei 

meh  incapacitj. 
The  etlpuUttion  In  an  act  of  mortgage  of  two  per  cent  to  oorer  attorney's  feee,  if  reeort  bf  had 

to  legal  proceeding,  la  made  in  Ikvor  of  the  creditor,  and  la  collectable  with  the  principal 

debt 
Negotiable  notea,  which  ara  identified  with  the  notarial  act  of  mortgage  given  to  seoore  thiair 

payment,  make  ftiil  proof  of  themaelves. 

APPEAL  from  the  Third  District  Court,  parish  of  St.  Mary.  QateSf  J. 
De  Blanc  dt  Perry,  Gary  <jD  Fournet  and  A.  L.  Tueker,  for  plain- 
tiff and  appellant,  Tliomas  J.  Cooley  and  McMillan  d*  Massy,  for  de- 
fendants and  appellees. 

Taliaferro,  J.  The  plaintiff  obtained  an  injunction  restraining 
the  sheriff  of  the  parish  of  St.  Mary  from  selling  certain  lands  seized 
by  him  under  an  order  of  seizure  and  sale  directed  to  him,  and  ren- 
dered on  the  petitioif  of  s^y^ral  creditors  of  the  plaintiff's  ibthar 
during  his  lifetime^ 
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The  grounds  set  forth  for  tJie  iojunctToa  are  various.  It  is  alleged 
that  the  order  was  rendered  by  a  person  not  legally  in  office  as  Dis- 
trict  Judge  of  the  Fourth  Judicial  District  at  the  date  of  the  order ; 
that,  assuming  to  act  in  place  of  the  Judge  of  the  Third  Judicial 
District,  within  which  the  property  seized  is  situated,  his  action  is  null, 
for  the  reason  that  the  Judge  of  the  Third  District  had  not  resigned 
his  office  at  the  time  of  the  rendition  of  the  order. 

That  BO  authentic  evidence  was  presented  showing  that  at  the  time 
the  order  of  seizure  and  sale  was  applied  for  and  obtained,  the  Jodgie 
of  the  Third  Judicial  District  was  functus  officio.  That  the  two  per 
cent,  on  the  amount  recovered,  stipulated  to  be  paid  as  attorney's  fees 
in  the  event  of  compulsory  proofs  being  resorted  to,  is  not  due  to  the 
plaintiff  but  may  heredfter  become  due  to  the  attorneys  employed  to 
prosecute  the  claims ;  and  that  the  plaintiff  in  the  case  has  quoad  hoo 
no  cause  of  action. 

That  the  per  centage  as  attorneys  fees  being  contingent  upon  the 
amount  recovered,  no  authentic  evidence  could  be  adduced  showing 
the  amount  of  the  attorney's  fees,  and  as  regards  this  unliquidated 
claim  an  order  of  seizure  could  not  legally  issue. 

It  is  also  urged  that  there  is  no  authentic  proof  of  the  transfer  of 
the  notes.  The  judgment  of  the  lower  court  dissolved  the  injunction 
and  awarded  five  per  cent,  damages  in  favor  of  the  defendants  against 
tlie  plaintiff  and  his  sureties.  From  this  judgment  the  plaintiff 
appealed. 

The  plaintiff's  allegation  of  want  of  legal  right  in  the  Judge  of  the 
Fourth  District  to  issue  the  order,  does  not  appear  to  be  sustained  by 
the  evidence. 

The  objection  that  there  was  no  authentic  proof  before  him  showing 
a  vacancy  in  the  office^  of  District  Judge  of  the  Third  District  we  do 
not  think  tenable.  The  fact  which  authorized  him  to  act  in  the  con- 
tingencies enumerated  in  the  act  of  the  Legislature  of  1860,  most  be 
presumed  to  have  been  derived  from  sources  altogether  reliable.  The 
presumption  of  the  right  has  not  been  overturned  by  the  plaintiff's 
evidence. 

The  act  of  mortgage  recites  that  two  per  cent,  shall  be  paid  on  the 
amount  to  be  recovered  if  resort  be  had  to  legal  proceedings,  and  this 
to  defray  attorneys'  fees. 

The  sum  thus  fixed  is  ascertainable  and  capable  of  being  made 
eertain. 

The  attorney's  fees  thus  provided  for  are  exigible  inth  the  prineipal 
debt,  and  are  stipulated  in  favor  of  the  creditor  to  secure  him  against 
tile  expense  he  would  necessarily  incur,  if,  through  the  default  of  the 
debtor,  he  should  be  compelled  to  judicially  enforce  the  ol^ligation. 

The  notes  sued  upon  are  negotial^le  instruments  drawn  by  the  makpr 
to  his  own  order,  and  endorsed  by  him,  and  are  identified  with  a  nota- 


OPELOUSAB,  SEPTEMBER,  1809.  «te 


Edward  Siuon,  Adminlstritor,  v.  WilllAm  t.  HUflelgh,  Bheriff,  «t  alt. 

rial  act  of  mortgage  given  to  secure  their  payment  in  flavor  of  the 
payee  or  any  fature  holder. 

It  has  been  settled  that  such  negotiable  instnimeDts  accompanied 
with  the  act  of  mortgage  make  full  proof  of  themselves. 

It  is  therefore  ordered,  ac^ndged  and  decreed  that  t!ie  jud^n^At  of 

■ 

the  District  Court  be  affirmed  with  costs  in  both  courts. 
Reliearing  refused. 


No.  63S.—STATE  OF  Louisiana  v.  Easton  UorFt>AUt:R. 

All  obJecti6nB  to  tbd  Informalitiea  which  may  have  occurred,  in  Qie  formatioii,  drawing  or 
•tunmuntoff  of  the  grand  Jnry  must  be  made  on  fhe  flrtt  dny  of  the  term  of  the  ootirt  and 
not  afterwards.    Revised  Statutes,  page  290. 

Where  the  venire  tvom  which  the  gr<.nd  Jury  is  drawn  is  composed  of  legally  qnaliflod  JW7« 
men,  it  w:U  not  be  act  aside  on  objections  made  altCi  the  fl;st  day  of  thS  terln. 

APPEAL  from  tlie  Eighth  Judicial  District  Court,  parish  of  Ver- 
milion.   Bailetff  J.    E.  J).  HetiletUf  Distiict  Attoroey,  for  the 
State,  E.  F,  Fatten,  h  illtam  tjt  E.  Mouionj  for  defendant  and  appellant. 

Taliafekko,  J.  Tlie  defendant  in  this  case  was  iodicted  for  assault 
and  battery,  found  guilty  and  sentenced  to  pay  a  fine  of  five  hundred 
dollars,  or  in  default  thereof  to  be  imprisoued  three  months  in  the 
pavisli  jail. 

Previous  to  the  trial  the  defendant  by  his  counsel  moved  to  quash 
the  indictment  on  the  ground  that  the  grand  jury  which  presented  the 
indictment  was  not  a  legally  constituted  body  for  the  reason  that  it 
was  drawn  from  a  venire  that  had  been  formed  under  a  law  which  was 
repealed  and  not  in  force  at  the  time  the  grand  jury  wa6  drawn. 

The  motion  to  quash  was  overruled  by  the  judge  a  quo,  who  assigned 
as  ground  for  his  action  that  the  venire  having  been  drawn  before  the 
law  changing  the  manner  of  drawing  juries  in  the  parish  of  Vermilion 
was  approved  or  took  effect,  it  was  properly  drawn.  That  the  ol^ee* 
tion,  if  a  good  one,  came  too  late,  as  it  should  have  been  by  challenge, 
to  the  array  on  the  first  day  of  the  term.  The  appeal  comes  up  on  a 
bill  of  exceptions  taken  by  the  defendant  to  the  ruling  of  the  court. 

The  facts  appear  to  be  that  the  venire  in  question  was  draiirn  on  the 
seventh  day  of  March,  1866,  under  the  act  of  1855,  which  provides  that 
the  venire  of  forty-eight  jurors  to  be  drawn  for  an  ensuing  term  of 
eourt  shall  be  drawn  from  ballots  taken  from  a  list  of  aU  the  qualified 
voters  not  exempt,  of  the  parish.    Revised  Statutes,  p.  294,  sec.  3. 

Qn  the  eighth  day  of  March,  1866,  i^e  day  afier  the  drawing  of  the 
venire  As  abbvB  stated,  an  act  Of  the  Legislature  Was  approved  pro- 
viding tiiat  in  the  iiarish  of  Vermilion  the  forty -eight  jurors  to  be 
drawn  prior  to  each  term  of  the  District  Court  sfaAli  be  ^rawn  fh>m 
ballots  takeh  from  tiie  ncnttes  of  ontf  «^|  MttMifd  Md  fifty  qualified 
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voters  of  the  parish  not  exempted  by  law.  This  act  repealed  all  former 
laws  on  the  same  subject  matter,  and  took  effect  from  the  date  of  its 
passage.    Acts  of  1866,  p.  114. 

The  grand  jury  that  found  the  bill  in  this  case  was  drawn  on  the 
ninth  of  April,  1866,  from  the  yenire  drawn  on  the  seventh  of  March 
preceding,  under  the  law  of  1855. 

It  seems  clear  that  the  drawing  of  the  venire  on  the  seventh  of 
March  was  in  every  respect  a  legal  act,  having  been  performed  under 
and  in  conformity  with  a  law  in  force  at  the  time  the  act  was  per- 
formed. But  the  law  wliich  legalized  the  act  was  not  in  force  on  the 
ninth  of  April  following,  when  the  grand  jury  was  drawn  having  been 
repealed  and  suspended  by  another  law  in  force  on  tlie  ninth  of  April, 
and  which  is  essentially  different  from  Uie  former  law,  especially  in  the 
matter  of  the  formation  of  the  venire.  The  venire  however  from 
which  the  jury  was  drawn  was  composed  of  persons  competent  to  sit 
on  juries,  and  the  grand  jury  so  drawn  was  composed  of  legally 
qualified  jurymen.  The  informality  objected  to  might  have  been 
successfully  urged  on  the  first  day  of  the  term,  but  that  not  having 
been  done  it  was  too  late  to  interpose  the  objection  afterwards.  The 
act  of  1855  (Revised  Statutes,  p.  296),  provides  that  '*all  or  any  objec- 
tions which  might  or  could  be  i^ade  on  account  of  any  defects  or  in- 
formality which  may  have  occurred  either  in  the  formation,  drawing  or 
summoning  of  juries,  or  any  defect  whatsoever  in  the  construction  of 
said  juries  shall  be  made  on  the  first  day  of  the  terms  of  the  said  Dis- 
trict Courts,  and  not  afterwards.  We  think  the  judge  a  quo  correctly 
overruled  the  exception. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  aflinned  with  costs. 


No.  729.— Ellen  Edwards  and  Husband  v.  Fielding  Edwabds, 
21  eio  Natural  Tutor. 


The  Pariah  Court  ia  without  Jurisdiction  where  the  unount  inToWod  la  aboTe  five  hundred 

dollara. 
A  Judsment  rendered  by  a  court  without  juiiadiotton  ratkme  maUriat  ia  a  nulUty,  and  cannot 

be  reviaed  on  appeaL 

APPEAL  from  the  Parish  Court  of  the  parish  of  Avoyelles.  Edtcards, 
Parish  Judge.    Taylor  dt  T/torpe^  for  plaintiff  and  appellee,  A,  B. 
Ir^on,  lor  defendant  and  appellant. 

Wtlt,  J.  The  plaintiff  sued  the  defendant,  her  natural  tutor,  for 
the  value  of  the  dotal  property  of  her  mother,  estimated  in  the  mar- 
riage contract  at  nine  hundred  and  eighty  dollars;  also  for  a  sum  of 
money  and  the  value  of  certain  property  donated  (propter  nupUa$)  by 
the  defendant  to  her  mother  in  said  maniage  contract;  also  to  reoover 
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the  sum  of  one  hundred  and  eighty-seven  dollars  and  eighty- three  cento 
received  by  the  defendant  in  right  of  her  mother,  being  an  inheritance 
coming  to  the  latter  from  the  succession  of  her  parento. 

The  defendant  denied  that  the  mother  of  plaintiff  ever  brought  in 
dowery  the  sum  claimed;  also  denied  that  he  made  the  marriage  settle- 
ment as  alleged,  and  averred  that  he  was  then  insolvent,  and  the 
declaration  in  the  marriage  contract  that  his  wife  brought  to  the  mar- 
riage the  sum  named,  was  false  and  fraudulent,  she  being  without 
funds  j  and  the  declaration  that  he  made  to  her  a  donation  on  account 
of  the  marriage  was  also  false  and  fraudulent,  and  intended  to  defraud 
bis  creditors,  and  ttiat  his  deceased  wife  was  a  party  to  the  fraud. 

He  also  set  up  in  compensation  the  amount  of  funds  expended  by 
him  in  support  of  the  plaintiff,  his  daughter,  and  also  the  value  of 
certain  personal  property  which  he  has  given  her. 

The  court  rendered  judgment  in  favor  of  plaintiff  for  two  thousand 
two  hundred  and  twenty-five  dollars  and  eighty-three  cento,  and  recog- 
nized her  tacit  mortgage, 
^he  defendant  has  appealed. 

Our  attention  has  been  called  to  the  fact  that  the  cause  was  tried  by 
the  Parish  Court  which  was  without  jurisdiction,  the  amount  in  dis- 
pute far  exceeding  the  sum  of  five  hundred  dollars.  Art.  87,  Constitu- 
tion. See  the  case  of  Swan  v.  Gale,  and  Caulderwood  v,  Caulderwood, 
decided  at  the  Monroe  term. 

The  appellee  contends  that  the  plea  of  want  of  jurisdiction  should 
have  been  made  before  judgment  by  default. 

The  court  will  notice  of  ito  own  motion  at  any  time  the  want  of 
jurisdiction  ratione  materkB, 

The  judgment  of  a  court  without  jurisdiction  ratione  maierim  is  a 
nullity  (C.  P.  92,  609),  and  cannot  be  the  subject  of  revision  in  this 
court. 

It'is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  annulled,  and  the  suit  be  dismissed  without  prejudice  to  plaintiff's 
right  to  sue  in  a  court  of  competent  jurisdiction. 
It  is  further  ordered  that  plaintiff  pay  all  costs. 


Ko.  661. — James  S.  Bobichaud  v,  Samuel  T.  Thorns. 

Tina  law  makea  no  diatinction  in  regard  to  prescription,  between  negotiable  and  non-nego- 
tiable promisflory  notes  and  biUa  of  ezdiange. 

A  written  order  drawn  by  one  person  addressed  to  another  directing  bim  to  itayto  a  fUrd 
party  a  oertain  amoont  of  money  at  a  specified  time  is  a  bill  of  exchange  and  is  prescribed 
by  the  lapse  of  Ave  years  ftom  dale  of  maturity. 

APPEAL  from  the  District  Court,  parish  of  St.  Martin.    Oates^  J. 
Qrojf  dt  F<mmeiy  for  plaintiff  and  appellant,  Edward  Bmon^  tot 
defendant  and  appellee. 
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Howell,  J.    ThU  suit  waa  ioatitated  pq  the  £»llQwing  mdtten  Ib* 

atrnmept : 

'•AppiqO,  18GQ. 
"Mr.  S.  T,  Thorne: 

''  YoQ  will  please  pay  to  Mr.  James  Sobichaud,  three  months  firom 
date,  the  sum  of  six  hundred  and  eighty -three  dollars,  as  part  p^ym^n^ 
of  a  note  I  hold  against  yon  bearing  eight  per  cent,  nntil  final  pi^J*  - 
ment* 

(Signed)  "ANTOINE  x  DEEOUSSELLE,'* 

mitfqne. 

Witness : 

(Sipied)  "JOHN  STARK.'' 

(Endorsed)    Accept :  "  SAM.  T.  THORNE." 

The  defense  is  the  prescription  of  five  years,  which  was  sustained  in 
t^e  coort  below,  and  plaintiff  has  appealed. 

He  contepd^  that  the  instrument  sued  on  is  not  included  in  the  pro- 
visions of  article  3505,  or  the  statute  of  1852  amending  it,  because  npt 
negotiable  or  transferable  by  indorsement  or  delivery.  Article  3505 
reads:  '' Actions  en  bills  of  exchange,  ndtes  payable  to  order  or  bearer, 
except  bi^nk  notes,  those  on  all  effects  negotiable  or  transferable  by 
indorsement  or  delivery,  are  prescribed  by  five  years,  reckoning  from 
the  day  when  the  engagements  were  payable." 

^' A  bill  of  exchange  is  a  written* order  or  request  by  one  person  to 
ai^other,  for  the  payment  of  money,  absolutely,  and  at  all  events.'' 
Bayley  on  Bills,  ch.  1,  §  1,  p,  1 :  Kent's  Comm.  sec.  44,  p.  74. 

The  quality  of  negotiability  is  not  by  our  law  essential  to  thq  instru- 
ment, *' although,  practically  speaking,  among  merchants,  it  consti- 
tutQ^  it9  true  character."  St>ory  on  Bills,  p.  4,  §  3.  '*  It^  form  and 
hM)gli<V9  ftro  greatly  varied,  and  it. will  be  sufficient,  if  it  be  in 
writing,  and  contain*  an  order  or  direction  by  one  person  to  i^nothcr 
p^rsoq,  fklMiqlutely,  to  pay  money  to  a  third  person,  and  ctinnot  be 
compUe4  with  or  per£onued  without  the  payment  of  money."  Ib{d.  p. 
46,  §  33. 

Applying  this  definition,  tlie  instrument  sued  on  in  this  case  is  a  bill 
of  exchange ;  and  according  to  our  interpretation  of  the  above  article  of 
the  code,  it  does  not  require  that  bills  of  exchange,  to  come  within  its 
dispositiQi^a,  shall  be  negotiable.  Ths  phraseology  and  punctuation  of 
the  article  do  not  make  the  description  of  tUe  notes,  as  payable  to 
order  or  bearer,  relate  to  the  words  ''bills  of  exchange,"  and  we  m^ 
not  inclined  to  restrict  that  clas^  of  instruments  in  the  said  article  to 
such  only  as  are  negotiable,  when  the  law  does  not  do  so.  This  con* 
struction  is  eonfirmed  by  the- action  of  th^  Legislature  in  the  st^ti^t^ 
of  ifth  March,  185S{  -,  for  had  the  article  referred  ox^ly  tp  s^pl^  bUis  qf 
exchange  as  are  negotiable,  they  would  doubtless^  hav^  \>%9^  ftlifl  MA* 
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braced  in  said  statute,  as  there  is  no  good  reason  why  a  non-negotiable 
note  sboold  be  prescribed  in  a  shorter  ^e  than  a  non-negotiable  .bill  of 
exchange.  We  coi)clude  there&irQ  that  the  written  instrument  on 
which  plaintiff  h%s  brought  this  action  is  subject  to  the  prescription  of 
five  years. 

It  is  therefore  ordered^  thjit  the  judgment  appealed  from  be  affirmed 
^  with  cp^t#. 


iHq.  €9^.— Ji.co6  Coi^E,  Jfi.,  V'  Mabcsllus  Hqcha. 

The  retam  of  tho  sheriff  on  »  citation  aeiTed  at  the  domicile  of  the  defendant  must  ahow  that 
the  citation  and  eopj  of  petition  were  ee^ed  on  a  penon  of  lawitil  age  who  reaidea  at  the 
dqqlQii^  of  th9  dqlenda^t  %tt^Q  |bg«B- 

Ko  yalld  judgment  can  be  rendered  againata  party  nntil  he  has  been  legally  cited. 

APPEAL  from  the  Eighth  District  Ck>url,  parish  of  Calcasieu.    JkU- 
leyy  J.     Louis  Leveque,  for  plaintiff  and  appellee.     Oeorge  H, 
Welh,  for  defendant  and  appellant. 

Wyly,  «f .  The  defendi^nt  bas  appealed  from  a  judgment  by  default 
made  fipal  agt^inst  him  in  the  Piatrict  Court,  parish  of  Calcasieu. 

I.  He  assigns  as  errors,  apparent  on  the  record,  the  insufficiency  of 
the  citation  in  not  expressing,  ^yith  certainty,  the  time  within  which 
he  was  required  to  answer. 

II.  Also  the  illegality  of  the  sheriff's  return  thereon,  in  omitting  to 
state  tfiat  the  person  on  whom  he  made  the  service  resided  at  the 
domicile  ot  the  defendant. 

The  citation  commands  the  defendant  to  appear  at  the  next  term  of 
the  District  Court  and  comply  with  the  demand  of  plaintiff  ^'  or  file 
your  answer  thereunto  in  the  office  of  the  clerk  of  said  court  at  the 
court  lionse  in  the  town  of  Charleston,  if  fifteen  days  nhall  remain 
between  the  time  of  service  hereof  and  said  term  of  said  court,  but  if 
so  many  days  shall  not  remain,  then  in  fifteen  days  from  the  service 
her^f." 

We  think  £)ie  citation*  complies  with  the  requirements  of  the  law. 
It  contains  much  surplusage,  but  the  defendant  is  summoned  to 
comply  with  the  demand  of  plaintiff  or  file  his  answer  thereto  within 
fifteen  days  from  service.    C.  P.  179. 

The  slieriff  *s  return  however,  is  fatally  defective ;  being  a  service  at 
domicile  it  does  not  state  that  the  person  to  whom  the  dtation  and 
coi)y  of  petition  were  delivered  resided  at  the  domicile  of  the  defend- 
ant.   C.  P.  189  ;  3  A.  130  J  16  L.  570,  594. 

A  default  is  a  tacit  joinder  of  issue  based  upon  the  presumed  admis- 
sion of  the  correctness  of  the  demand ;  but  a  party  who  has  not  been 
legally  cited  cannot  be  presumed  to  have  admitted  any  thing.  He  is 
not  before  the  court. 
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Tho  appellee  however  contends  that  if  there  were  informalities  tho 
defendant  waived  them  by  appearance  made  in  the  court  a  qua. 

We  find  no  appearance  in  the  record  that  woald  care  a  defective 
citation  of  the  defendant. 

All  that  the  record  discloses  is  a  motion  to  set  aside  the  default  on 
the  ground  that  the  defendant  had  not  been  legally  cited.  The  court 
overruled  the  motion  and  made  the  default  final.  We  think  the  default 
in  tliis  case  is  illegal,  that  the  defendant  was  not  properly  before  the 
court,  and  that  the  judgment  should  be  set  aside  for  an  error,  apparent 
on  the  face  of  the  record. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  avoided,  and  it  is  now  ordered  that  this  cause  be  remanded  to  be 
proceeded  in  according  to  law. 

It  is  further  ordered  that  plaintiff  pay  all  costs. 


No.  705. — Succession  of  John  M.  Rice,  deceased. — Opposition  to 
application  for  the  appointment  of  Dative  Testamentary  Executor. 

A  power  of  attorney  given  by  a  legatee,  residing  in  another  Stite,  to  collect  a  legacy,  nnder  a 
testament  made  in  this  State,  creates  a  sofEkclent  interest  in  said  agent  in  the  estate  of  the 
testator  to  entitle  him  to  the  appointment  of  dative  testamentary  executor.  A  dative 
ezecator  will  be  appointed  where  it  is  shown  that  the  executors  named  in  the  will  have 
failed  to  qualify  and  the  interest  of  the  legatees  require  a  representaUve. 

APPEAL  from  the  Parish  Court  of  the  parish  of  St.  Mary.  Handy^ 
Parish  Judge.  J.  G.  Oliver  &  Bumartrait,  Gibbon  dc  WiUonj  and 
DeBlanc  dt  Ferry,  for  appellants.    D.  Caffrey,  pro  se,  appellee. 

Taliaferro,  J.  This  controversy  arises  from  an  opposition  to  the 
application  of  the  appellee  to  be  appointed  dative  testamentary  execu- 
tor of  the  estate  of  John  M.  Hice,  deceased. 

In  August,  I860,  Joha  M.  Kice,  a  resident  of  tho  parish  of  St.  Mary, 
being  temporarily  in  the  State  of  Ohio  and  in  declining  health,  made 
his  Trill  and  named  as  his  executors  John  B.  Murphy  and  Joshua 
Baker.  He  made  by  his  act  of  last  will  various  legacies;  among  the 
rest,  he  gave  to  the  children  of  his  brother,  William  Rice,  living  in 
Ohio,  one  thousand  dollars,  and  ten  thousand  dollars  to  the  American 
Colonization  Society.  The  testator  died  at  his  residence  in  the  parish 
of  St.  Mary,  in  December,  1860. 

Murphy  and  Baker,  named  in  the  testament  as  executors,  presented 
to  the  proper  court  on  the  fifth  of  April,  1861,  their  petition  praying 
that  the  will  of  the  decedent  be  probated,  executed  and  letters  testa- 
mentary delivered  to  them.  This  occurred  about  the  outbreak  of  the 
late  war  which  caused  a  general  suspension  of  business  in  the  courts 
and  no  further  action,  it  seems^  was  ever  taken  by  the  executors  in 
regard  to  the  will. 
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Dative  Testamentary  Executor. 

In  September,  1867,  Donelson  Caffrcy  filed  bis  petition  in  tbe  District 
Court  of  tbe  parisb  of  St.  Mary  setting  fortb  that  Murpby,  one  of  tbe 
executors,  was  dead,  and  tbat  Baker,  tbe  otiier,  refused  to  act.    He 
alleged  that  he  was  authorized  by  William  Eice,  father  of  tbe  children, 
who  are  legatees  under  the  will,  to  have  the  legacy  to  them  of  one 
thousand  dollars,  paid.    He  prayed  to  bo  appointed  dative  testamen- 
tary executor  of  tbe  will  and  for  advertisement  of  bis  application.   An 
order  was  rendered  lor  advertising  bis  application.    An  opposition  was 
filed  to  this  application  by  Feliciana  Tremble,  natural  tutrix  to  her 
minor  son,  William  W.  Bice,  sole  heir  at  law  of  the  testator,  and  in 
this  opposition  she  was  joined  by  her  husband,  James  Todd,  co-tutor 
to  the  minor.    Tbe  opposition  set  up  various  objections  to  the  will ; 
that  it  had  not  been  proved ;  tbat  it  did  not  make  proof  of  itself— not 
being  a  noncupative  will  by  public  act ;  tbat  until  the  will  be  proved 
no  action  could  be  taken  in  regard  to  tbe  appointment  of  a  dative 
testamentary  executor,  and  that  tbe  act  purporting  to  be  a  will  is 
without  any  effect  until  it  be  established  according  to  tbe  provisions  of 
law.    On  the  thirtieth  of  October  following,  Caffrey  filed  a  second 
petition  in  which  be  set  forth  tbat  subsequently  to  the  filing  of  his 
first  xietition  he  had  become  empowered  to  represent  another  of  the 
legatees,  tbe  American  Colonisation  Society.    He  prayed  for  the  usual 
orders  relative  to  tbe  proof,  registry  and  execution  of  the  will,  and 
that  tbe  opponents  be  cited,  etc. 

The  will  was  duly  ordered  to  be  executed  and  recorded,  and  letters 
testanic  .ary  to  be  delivered  to  Donelson  Caffrey  as  dative  testamen- 
tary executor,  and  tbe  opposition  of  the  tutrix  and  co-tutor  was  dis- 
iuissed  at  their  costs — tbe  costs  of  proceeding  for  the  probating  of  the 
will  to  be  sustained  by  tbe  succession. 

From  this  judgment  the  opponents  have  appealed.  A  bill  of  excep- 
tions was  taken  by  tbe  opponents  to  the  admission  in  evidence  of  a 
document  copied  by  the  clerk  of  the  Appellate  Court  of  the  State  of 
Maryland  to  be  *'  a  true  and  full  copy"  of  the  act  of  tbe  Legislature  of 
tbat  State  incorporating  "  The  American  Colonization  Society  "  "as 
taken  from  tbe  original  law  deposited  in  and  belonging  to  tbe  office  of 
the  Court  of  Appeals  aforesaid." 

To  this  certificate  is  appended  that  of  tbe  Governor  of  the  State 
certifying  the  capacity  of  the  clerk,  '^  and,  as  such,  keeper  of  acts  and 
resolutions  of  the  General  Assembly  of  the  State,"  and  that  full  faith 
and  credit  are  due  and  ought  to  be  given  to  his  acts  as  such.  To  tliis 
certificate  is  affixed  the  State  seal. 

Tbe  exception  is  founded  upon  the  argument  that  if  the  clerk  of 
tbe  Court  of  Appeals  is  keeper  of  the  original  acts  of  tbe  General 
Assembly,  be  is  so  by  virtue  of  some  law,  and  the  law  constituting  him 
keeper  19  the  best  evideqq^  of  the  fact.    A  document  is  presented  pur- 
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porting  to  be  an  exact  copy  of  an  act  of  the  General  Assembly  of  the 
St^te  of  Maryland,  certified  as  above  stated,  and  containing  upon  it 
the  great  seal  of  the  State  of  Maryland.  The  act  of  Congress  of  May 
26, 1790,  declares  ''that  the  acts  of  the  Legislatures  of  tlie  several  States 
shall  be  authenticated  by  having  the  seal  of  their  respective  States 
affixed  thereto.''  We  think  in  this  case  there  is  a  sufficient  (fompliance 
with  the  law  of  Congress,  and  that  the  objection  was  properly  overruled. 
The  authoiimtion  of  the  Colonization  Society  to  Caifrey  to  act  in  its 
behalf  is  fully  shown.  He  therefore  shows  an  interest  sufficient  to 
entitle  him  to  the  dative  testamentary  executorship  of  the  estate 
of  Bice.  We  6nd  no  opposition  to  the  application  by  Baker,  the 
person  named  in  the  will  as  one  of  the  executors.  Tliere  is  no 
other  person  contending  for  the  office  against  the  applicant.  The 
opponents  show  no  interest  in  the  controversy  themselves — more  than 
two  years  had  elapsed  between  the  termination  of  the  war  and  the 
filing  of  the  petition  of  the  applicant  and  this  controversy  lasted  rskore 
than  a  year  in  the  lower  court  and  yet  neither  of  the  jiersons  named 
in  the  will  as  executors  have  come  forward  to  accept  and  qualify  in 
that  capacity.  We  think  the  opposition  was  properly  overruled,  and 
that  the  judgment  was  correctly  rendered. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  Parish  Court  be  affirmed  with  costs  in  both  couits. 


No.  700. — Marie  Celeste  "Derby,  Widow,  etc.  v,  William  Robert- 
son, Testamentary  Executor. 

The  Pariah  Court  la  without  Jarlcdlction  in  a  init  for  a  monayad  demaod  where  the  amount 
claimed  la  above  flve  hundred  doUara.  Conatitation,  article  87;  Swan  o.  Qayle,  anU. 
pageiVa. 

APPEAL  from  the  Parish  Court  of  the  parish  of  Iberia.  EtUy  Parish 
Judge.  James  A,  Breaux,  for  plaintiff  and  appellee.  DeBlane  dt 
Perry,  for  defendant  and  appellant. 

Taliaferro,  J.  This  suit  was  brought  in  the  Parish  Court  of 
Iberia  against  the  executor  of  Leonard  J.  Smitli,  deceased,  upon  three 
several  promissory  notes,  each  lor  the  sum  of  three  thousand  doUlws, 
with  interest,  and  secured  Ht>y  mortgage  on  a  tract  of  land  in  that 
parish.  The  defendant  filed  an  exception  to  the  jurisdiction  of  the 
court,  which  being  overruled,  he  answered,  and  the  case  going  to  trial, 
judgment  was  rendered  as  prayed  for,  and  the  defendant  has  appealed. 

The  exception  should  have  been  sustained.  See  the  case  of  Swan  v, 
Gayle,  decided  at  the  late  term  of  this  court  at  Monroe,  21  An.  page 

478. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  Parish  Court  be  annulled,  avoided  and  reversed.  It  id  further 
ordered  that  this  suit  bd  dismissed  at  plaintiff  *s  costs. 
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No.— 663. — AcfiiLLE  Bessan  et  aU.  v.  Alexander  Mouci?kux  et  aU* 

A  sold  the  oo'Jteilla  of  a  eoff  jehouse  to  B  and  G,  for  which  B  and  G  gave  each  their  notes  for 
one-half  of  the  price.  Bgave  a  morttfaee  to  eeooee  the  whole  deht  on  hla  own  propertj,  and 
aflerwarcla,  a^'  the  maturity  of  the  potes,  paid  one  of  them,  and  made  a  ppgrment  ot  one- 
half  of  the  amount  of  the  other.  G  subsequently  transferred  his  one-hill  interest  in  the 
ooifeehoase  to  B,  for  a  fixed  price.  A  brings  salt  by  eseoutory  ptecess  to  t eoover  the 
balance  of  the  outstiindiDg  note ;  B  enjoins  on  the  grounds  of  extinct  ion  of  the  debt  and 
mortgage.  Euld—that  the  transfer  from  G  to  B,  of  his  one-half  interest  in  the  oofTeehouse 
was  niH  a  datien  en  paiemeat  but  a  sale,  snd  that  the 'property  mortgaged  not  being  the 
same  asihat  6old  from  ouo  co-4ebtor  to  the  other,  the  debt  W«a  not  extinguished  by  confti- 
sion. 

4 

APPEAL  fix)in  the  Parish  Court  of  St.  Martin.  Gates,  J.  F.  Fusilier, 
for  plaintiffs  and  appellaots.  Gary  &  Fournet  Q,ui  VeMaiw  d 
Ferry,  for  defcnclauts  aud  appellees. 

^UDEUNO,  C.  J.  Tho  plaiutiffd  obtaine.l  an  injunction  to  restrain 
tho  defendants  from  executing  an  order  of  seizure  and  sale.  T)ie 
defendant  Mouclieuz  sold  to  Achille  Besiuin  and  Pierre  Sus^*na  tie 
contents  of  a  coffeehouse  in  the  town  of  New  Iberia,  in  It^GO,  lor 
$2500,  and  the  purcliasers  executed  their  joint  and  several  notes, 
each  for  $1250,  and  due  respectively  on  the  tenth  days  of  January, 
1961  and  1362.  To  secure  the  payment  of  thvse  notes  Bessau  gave  a 
mortgage  on  property  belonging  to  him.  Sho.  tly  after  tho  maturity  of 
the  first  of  these  notes  Bessan  paid  it,  and  on  the  twenty-sixth  day  of 
April,  1862,  Bessan  paid  one-half  of  the  otlier  note. 

The  order  of  seizure  and  sale  was  issued  to  enforce  the  payment  of 
the  balance  due  on  tlie  second  note.  01  tho  many  grounds  alleged  for 
the  injunction  it  will  be  necessary  to  notice  only  one ;  that  is,  was  the 
debt  extinguished  by  confusion  or  by  a  datlen  enpaienient  as  alleged  by 
the  plaintiffs  t 

The  other  grounds  were  personal  to  Bessan,  and  the  Judgmuent  in  his 
favor  is  unappealed  from. 

The  act  from  which  it  is  inferred  that  the  debt  was  extinguished  was 
the  transfer  to  Moucheux  of  the  undivided  half  interest  of  Susena 
in  the  eoffeehouse,  in  April,  1861.  The  act  evidencing  this  transfer 
recites  that  Susena  had  sold  to  Alexander  Moucheux  his  interest  in 
the  coffeehouse  for  twenty-three  hundred  doUai^s — ^fif  een  hundred 
dollars  cash,  and  eigtit  hundred  dollars  to  be  x)aid  in  ninety  days. 
There  is  certainly  nothing  in  this  to  indicate  a  datien  en  paiement. 
Nor  does  the  testimony  of  Bessan  himself  tend  to  prove  a  giving  in 
payment.  Be  says,  "  P.  Susena  a  rendu  sa  part  du  cafe  &  Monsieur 
Alexander  Moucheux,  et  que  Hr,  Moucheux  avail  acheU  le  caf^,  et 
qu^^l  se  mettait  au  lieu  et  place  de  Mr.  Susena^  et  que  Mr.  Moucheux 
se  leJQdait  re«iK>nsable  des  dsties  du  caf^y  pour  toutes  les  reolamations 
qu-on  penvait  avoir  cofn^ve  le  eafL^ 

The  contract  was  a  sale  evidently. 

Neithte  was  tba  ^ebt  exUnguishedi  l»y  confusion.  The  property 
78 
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bought  by  Moucheux  was  not  the  property  which  was  mortgaged  to 
secure  the  debt  due  him — ^nor  did  he  assume  to  pay  the  mortgage 
debt — '*  n  se  rendait  responsable  des  dettes  du  caf6."  The  judgment 
of  the  District  Court  is  sustained  by  the  evidence  in  this  case. 

It  is  therefore  ordered,  and  adjudged  that  the  judgment  of  the  court 
a  qua  be  affirmed,  and  that  the  appellant  pay  the  costs  of  appeal. 


No.  650. — Zenon  Broussard  v.  Alexis  0.  Guidrt  and  Lucikit  J. 

DuPRE,  Administrator,  etc. 

Where  one  Judgment  debtor  in  toUdo  eppeele  from  the  Judgment  without  nuiklng  his  oo- debtor 
ft  perty,  the  eppeal  will  be  dttmieaed  for  wmnt  of  proper  pftrtiei. 

APPEAL  from  the  District  Court,  parish  of  St.  Landry.    BaUey^  J. 
John  E,  King  J  for  plaintiff  and  appellee.    Moore  ds  Morgan^  for 
defendants  and  appellants. 

HowEy  J.  The  judgment  in  this  case  was  rendered  against  Guidiy, 
and  Dupr^,  administrator,  in  solido,  upon  a  promissory  note  made  by 
Guidry  and  Cyprien  Dupr^,  in  soUdc. 

The  administrator  alone  has  appealed,  and  has  not  made  Guidry  a 
party  to  the  appeal.  The  court  will  ex  officio  notice  the  want  of  proper 
parties.  Swearingen  v.  McDaniel,  12  Rob.  203 ;  Robert  v.  Ride,  11  Ann. 
409;  Simmons  t;.  His  Creditors,  12  Ann.  755;  Gibson  «.  Selby,  3  Ann. 
318 j  Lobelle  v.  Lobelle,  5  Ann.  174;  Cotton  v.  Sterling,  19  Ann.  137. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with  costs. 

Rehearing  refused. 


No.  635. — Joseph  Potier  v,  Isaac  E.  Thibodeau  et  al. 

The  ftppoftl  trill  be  dismlued  where  the  fttilare  to  dte  one  of  the  appellees  la  imputable  to  the 
appelhuit 

APPEAL  from  Third  District  Court,  parish  pf  St.  Martin.  Oatcs^  J. 
Felix  dc  Albert  Voorhiee,  for  plaintiff  and  appellee.  DeBlane  dc 
Perry,  for  defendants  and  appellants. 

WrLY,  J.  A  motion  is  made  to  dismiss  this  ^appeal  because  all  the 
parties  to  the  judgment  have  not  been  made  parties  to  the  appeal. 

It  appears  from  the  record  that  the  codefendant  Isaac  E.  Thibodeau, 
has  not  been  cited  or  made  party  to  the  appeal.  The  appellant  did  not 
ask  that  he  be  cited.  The  order  of  appeal  was  granted  on  twenty- 
fourth  October,  18GS.  It  was  the  duty  of  appellant  to  cause  his  appeal 
to  be  compelled  by  citing  or  causing  to  be  cited  the  parties  to  the  judg- 
ment within  twelve  months  from  the  rendition  thereof.  The  fault  is 
imputable  to  him. 

It  is  ordered  that  this  appeal  be  dismissed  at  appellants'  oosti. 
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Ko.  625. — ^E!unLB  Taknerbt  v.  Thomas  D.  Marshall. 


XMiTCly  is  of  thA  enaiiM  of  »  oontnei  of  dtpoali  and  vliere  ooiton  was  to  bo  weighed,  no 

dellTery  ooold  Uke  place  until  it  waa  welcbed. 
Where  the  eridenoe  ahowa  th&ta  ram  waa  paid  in  Confederate  notea  lor  a  lot  of  cotton,  no 

aoUon  will  lie  to  enforoe  the  oontraot  for  the  reeorety  of  the  cotton  or  Ita  Talne.    Conatltn- 

tion,aitlo&eli7. 

APPEAL  from  tho  Parisli  Court  of  Avoyelles.    Lewis,  J.    JE,  North 
.  Oullamy  for  plaintiff  and  appellee.     Waddill  dt  Burhin,  for  defend- 
ant and  appellant. 

Taliaferro,  J.  The  plaintiff  sues  upon  a  contract,  as  he  avers,  of 
deposit,  alleging  that  he  left  in  the  month  of  December,  1863,  with 
defendant  as  his  depositary  for  storage  and  safe  keeping,  forty  thousand 
pounds  of  lint  cotton;  and  that  having  the  bagging  and  rope  necessary 
for  baling  the  cotton,  demanded  it  of  defendant,  who  refused  to  deliver 
it.  He  therefore  demands  th6  delivery  of  the  cotton,  or  in  default 
thereof  prays  judgment  against  defendant  for  thirty  thousand  dollars. 

The  answer  is  a  general  denLU.  The  defendant  specially  denies  the 
alleged  contract  of  deposit.  He  admits  having  agreed  to  sell  to  tho 
plaintiff  cotton  for  which  he  received  eighteen  thousand  dollars  in  Con- 
federate money;  but  that  he  never  delivered  to  the  plaintiff  any  cotton 
in  pursuance  of  the  agreement,  and  that  he  offered  to  return  the  Con- 
federate money  which  plaintiff  refused  to  receive.  He  avers  that  the 
consideration  having  been  an  illegal  currency,  the  agreement  was  null, 
and  that  he  is  not  bound  by  it.  The  plaintiff  had  judgment,  and  the 
defendant  appeals. 

It  is  clear  that  there  was  no  contract  of  deposit.  The  witness  Coco, 
introduced  by  the  plaintiff,  states  that  neither  he,  as  the  agent  of  the 
plaintiff,  nor  the  plaintiff  himself,  had  the  cotton  in  their  x>ossession  or 
control.  That  neither  he  nor  the  plaintiff  ever  saw  the  cotton,  and 
that  it  was  never  weighed.  The  cotton,  when  he  purchased  it,  was  in 
the  seed.  The  undertaking  of  the  defendant,  it  seems,  was  to  deliver' 
to  Coco,  as  the  plaintiff's  agent,  forty  thousand  i)ounds  of  lint  cotton 
whenever  plaintiff  procured  the  necessary  baling  and  rope  to  pack  it. 

To  form  the  contract  of  deposit,  there  must  be  a  delivery,  the  princi- 
pal object  of  which  is  to  take  care  of  the  thing  deposited.  As  cotton 
*4n  the  lint"  was  to  be  delivered,  and  a  specific  number  of  pounds,  no 
delivery  can  be  said  to  have  been  made  as  no  weighing  ever  took  place. 
The  witness  and  agent  'Coco  deposes  that  he  does  not  know  that  tho 
cotton  was  ever  ginned.  No  delivery  in  legal  contemplation  having 
been  made  to  the  plaintiff  or  his  agent,  no  delivery  by  the  plaintiff  nor 
by  his  agent  could  be  made  to  the  defendant  so  as  to  constitute  tlio 
latter  the  plaintiff's  depositary. 

It  clearly  appears  from  the  evidence  that  the  consideration  for  which 
the  defendant  agreed  to  sell  the  cotton  was  eighteen  thousand  dollars 
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in  the  illegal  carrencj  of  the  so-called  Confederate  States.     Tke  ^ 

tiff's  agent  and  witness  sajs  thai  he  paid  for  the  cotton  forty-fiTeecBti 
per  pound  in  Confedevate  nftcmey,  and  liittt  he  eoanted  to  aefait^tot 
eighteen  thoosand  dollars. 

This  court  has  repeatedly  refused  to  lend  its  aid  to  the  enfimcHMt 
of  contracts  of  tlus  kind. 

It  is  therefore  ordered,  adjndged  and  decreed  that  the  jndgsKBt  of 
the  District  Cotirt  be  annulled,  avoided  and  re^rsed.  It  ia  fbrtiur 
^  ordered  that  judgment  be  and  it  is  hereby  rendered  in  &v«r  ttf  ^ 
defendant,  releasing  lum  from  the  obligation  sued  npon.  The  plautiff 
and  appellee  paying  costs  in  both  courts.  Civil  Code,  article  2gS7, 1 L 
R.  4£r4;  Schnridt  v.  Barker,  17  Ann.  261. 


No.  717.— PiKCKNEY  C.  Bethel  v.  Joseph  T.  HA.WKiKa. 

AooDT6rMli<ml»etwe«ik cMiei>irty  to*  coatract  and  %  third  pntj,  oat  of  Che  praMoeeof ftt 
ott>«Pl»Mt>',  iM  InadmiMible  on  a  trial  in  a  suit  to  enforce  tin  contnct. 

A  loai.  of  Goof  ©delate  money  or  note*,  aa  shown  by  the  aet  of  toortgage  »|T^  to  Mom»m*»u 
'^^''\?^^^  ^  eitforoed  by  the  oourta  of  thia  State.    Constitation,  article  127. 

A  pariy  aodepdmr  a  mortgage  to  aecore  tLe  payment  of  a  debt»  is  birand  by  the  terme  aadaM. 
in  which  it  ia  espreased.  ■"'"'■" 

APPEAL  iVom  the  Tliird  Judicial  District  Court,  parish  of  St.  Maiy 
Train,  J.     Tucker  d;  Davis,  J.  G,  OUver  dt  Ihimartraii,  for  plaintiff 
and  appellee.    If.  E,  Oirard,  for  defendant  and  appellant. 

TAtrAFBRKO,  J.  In  June,  1863,  this  suit  was  filed  by  the  plaintifl; 
who  prays  judgment  against  the  defendant  on  his  two  promlssoi^  mrtes 
with  the  intereert  thereon,  each  for  the  sum  of  $7500,  dated  the  eighfli  of 
May,  18d2,  payable  respectively  in  two  and  three  years  after  date,  wifli 
interest  at  eiglit  per  eent.  per  annum  from  date.  He  also  piijs  a 
decree  enforcing  tlie  toortgago  given  to  secure  the  payment  of  tte 
notes  so  &r  as  relates  to  the  land  described  in  the  act.  By  anppfe- 
mental  petition,  filed  twwity-third  April,  1968,  the  suit  was  revifed 
against  the  widow  and  natural  tutrix  of  her  minor  children,  the  defend- 
ant  having  died  during  the  pendancy  of  the  suit.  The  answer  is  a 
general  denial.  Judgment  was  rendered  as  prayed  for  with  an  order 
tliat  the  land  mortgaged  be  seized  and  sold  to  satisfy  the  debt.  Ths 
defendant  bus  appealed. 

The  couMderation  for  which  the  notes  were  given  was  a  loan  <rf  Con- 
federate money  as  expressed  in  the  act  of  mortgage.  The  plahxtfff 
aimed  to  evade  the  eflfect  of  this  declaration  by  introducing  hlmseifai 
a  witness,  detailing  bon  vernations  had  with  the  defendant  before  and  st 
the  time  the  loan  was  made,  and  subsequently  going  to  show  tiiattfae 
loan  was  made  by  fumidhiug  the  borrower  exchange  in  tbafts  aod 
checks.  This  testimony  wan  objected  to  l^  the  defendSAt,  and  tin 
objection  being  overruled  he  took  a  bill  of  oseeptiona.    Wo  ^o  net 
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think  it  important  to  pass  upon  this  bill  of  exceptions,  as  the  testimony 
is  insafficient  to  rebut  the  recital  in  the  act  of  mortgage. 

A  second  bill  of  exceptions  was  taken  by  the  defendant's  counsel  to 
the  ruling  of  the  court  admitting  that  part  of  t^e  plaintiff's  evidence 
which  is  in  these  words:  ^'Witness  at  once  protested  (on  seeing  the 
mortgage),  and  told  the  recorder  that  it  was  not  the  understanding  or 
agreement  between  defendant  and  himself.  That  witness  wanted  the 
mortgage  to  be  altered  or  a  new  mortgage  given,  leaving  out  the 
words  ^Confederate  money,'  as  the  money  given  was  not  Confederate 
numey,  and  witness  wanted  to  carry  out  the  original  contract.''  What 
th«  plaintiff  said  to  a  third  party,  out  of  the  presence  of  the  defendant, 
he  could  not  give  in  evideoee,  and  the  testimony  should  have  been 
rejected.    12  An.  179 ;  5  L.  414;  11  An.  503,  and  3  An.  280. 

The  act  of  mortgage  was  executed  before  a  notary  and  two  witnesses 
on  the  eighth  of  May,  1862,  the  same  day  the  notes  were  given,  and 
they  are  identified  with  the  act  of  mortgage  by  the  notary's  jMvrop A  ne 
varietur.    The  defendant's  wife,  authorized  by  the  husband,  joined  in 
the  act  and  made  a  renunciation  of  her  rights  upon  the  property  mort- 
gaged.   These  actj  were  re<|uired  by  the  plaintiff  to  be  done  before  the 
money  was  advanced.    It  appears  that  the  plaintiff  is  a  resident  of 
Memphis,  Tennessee,  and  was  so  at  the  time  the  loan  was  made.    He 
was  not  present  when  the  act  was  executed,  nor  was  there  any  person 
present  who  accepted  the  mortgage  for  him.    But  the  plaintiff  seems  to 
have  acquiesced  in  the  act,  for  he  says  in  his  own  testimony  that 
'<  defendant  came  to  witness'  home  with  the  notes,  telling  witness  that 
the  defendant  had  given  the  mortgage  with  the  renunciation  of  his 
wife;  witness  then  let  defendant  have  the  balance  of  exchange,  either 
iu  drafts  or  checks,  etc."    In  bis  own  testimony  there  is  plainly  a 
studied  evfision  in  stating  the  time  at  which  he  first  saw  the  mortgage. 
He  says :    '*  Witness  then,  sometime  thereafter  (meaning  the  time  he 
gave  defendant  the  drafts,  etc.),  was  at  Franklin,  and  went  to  see  the 
records."    But  an  allegation  in  the  petition  is  more  definite  as  to  the 
time  wlien  he  protested  to  the  notary  and  required  the  words  * 'Con- 
federate money"  to  be  stricken  out  of  the  act  or  a  new  mortgage  given. 
The  petition  sets  out ''  that  the  note  being  due,  and  the  troubles  which 
for  several  years  luul  agitated  the  country  having  passed  away,  your 
petitioner  demanded  of  said  Hawkins  a  compliance  with  his  obligation, 
but  was  answered  by  said  Hawkins  that  payment  would  not  be  made 
on  tlie  ground  that  the  money  loaned  to  him  by  your  petitioner  had 
been  so  loaned  in  Confederate  bills  or  notes.    That  your  petitioner, 
having  ihen  examined  tlie  act  of  mortgage,  etc.,  discovered  the  allega- 
tion by  said  Hawkins  in  said  act,  that  said  loan  of  $15,000  had  been 
made  in  Confederate  currency."    The  plaintiff  affects  now  to  accept 
tlie  mortgage  according  to  what  he  says  was  the  original  agreement, 
namely,  that  he  loaned  the  defendant  $15,600  '*in  good  current  funds, 
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on  condition  that  defendant  would  execute  a  mortgage  on  his  land  and 
slaves.^  He  con  only  accept  the  act  of  mortgage  in  the  tenns  and 
sense  in  which  it  is  expressed.  The  law  is  plain  on  that  subject.  C^vil 
Code,  articles  1792, 1795, 1799.  If  he  has  not  accepted  the  act  accord- 
ing to  its  terms  there  is  no  contract,  and  he  can  not  proceed  with  his 
case;  if  he  has  accepted  in  the  only  way  in  which  he  could  accept, 
he  lA  bound  by  the  act  and  cannot  gainsay  its  meaniug  and  puriK>rt. 
There  is  no  ambiguity  in  the  terms  used  and  no  loom  for  extraneous 
aid  to  interpret  them.  He  is  endeavoring  to  enforce  a  contract,  the 
consideration  of  which  was  '^Confederate  currency."  The  nullity  of 
contracts  founded  upon  that  unlawful  currency  has  been  frequently 
determined. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Cour:  be  annulled,  avoided  and  reversed.  It  is  farther 
ordered  tliat  this  suit  be  dismieuaed  at  the  plaintiff's  costs. 


On  Application  foe  Rehearing. 

LuDELiNG,  C.  J.  The  question  presented  in  this  case  for  decision  is, 
was  the  consideration  of  the  obligations  sued  on  Confederate  money  or 
nott 

For  the  purpose  of  this  inquiry  we  considered  all  the  evidence  in  the 
record,  and  we  came  to  the  conclusion  that  the  averment  made  in  the 
authentic  act  of  mortgage,  that  the  money  loaned  was  Confederate 
currency,  was  true. 

In  the  brief  of  the  counsel  for  the  appellee,  it  is  earnestly  urged  ''that 
the  evidence  contradicts  the  statements  made  in  the  act,  that  it  shows 
that  at  least  $7885  was  in  bank  checks,  transferred  by  ttto  plaintiff  to 
the  defendant,  and  by  the  latter  transferred,  without  discount,  to  his 
creditors  in  payment  of  his  debts  due  before  the  war."  The  testimony 
of  Fassit  does  prove  that  checks  marked  A.  B.  &  C.  were  given  to  him 
by  the  defendant  in  payment  of  debts  due  by  defendant  before  the  war. 

But  this  does  not  contradict  the  statement  in  the  act  of  mortgage, 
that  the  loan  was  of  Confederate  currency,  for  it  is  proved  beyond  a 
reasonable  doubt  that  tlieae  cheeks  were  themselves  drawn  against  Con- 
federate  currency.  These  checks  were  drawn  by  the  Bank  of  Tennessee 
on  the  Union  Bank  and  the  Citizens'  Bank  of  New  Orleans,  and  they 
were  dated  early  in  March,  18G2;  two  of  them  expressly  state  that  they 
are  payable  in  currency, 

Louis  Monrose  says:  ''I  deposited  said  check  in  tlie  Citizens'  Bank, 
but  received  from  said  bank  Confederate  money  for  said  check,  by 
checks  drawn  on  said  bank."  "  I  received  Confederate  money  for  said 
checks ;  the  currency  of  New  Orleans  then  was  Confederate  money, 
and  was  also  bankable  paper  at  that  time." 

Oeorge  Freret,  cashier  of  the  Union  Bank,  says,  *<  the  original  of  th« 
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copies  marked  A.  &  B.  were  paid  by  the  Union  Bank^  npon  presenta- 
tion, in  Confederate  eurrency,^'^  •  ♦  •  «  which  was  the  currency  of 
the  city  of  New  Orleans  at  that  timo/' 

Felix  Morris  says,  the  checks  '^  marked  A.  &  B.  must  have  been  paid 
in  currency.  The  hank  paid  nothing  but  currency.  The  currency  at  New 
Orleans  at  the  time  of  payment,  was  Confederate  States  notes,  which 
Confederate  States  notes  were  bankable  funds.'' 

Charles  Cammack,  the  teller  of  the  Citizens'  Bank,  says  the  original 

of  the  copy  marked  C.  was  received  by  the  Citizens'  Bank,  on  depoeitj 

^  April  17,  1862,  and  was  credited  to  the  last  indorser,  Robert  Hare. 

The  check  "  was  placed  to  the  credit  of  R.  Hare  in  currency j  iohkik  at 

that  time  was  Confederate  money ?^ 

R.  Hare  says :  ^^  I  recognize  the  copies  marked  A.  &  C.  The  originals 
of  said  copies,  marked  A.  &  C.  passed  through  my  hands  and  were 
credited  to  the  account  of  C.  R.  Fassit."  *'  The  original  drafts  were 
paid  on  presentation,  and  placed  to  luy  credit  in  the  Citizens'  Bank, 
and  paid  l)y  said  Citizens'  Bank  by  checks  drawn  by  me  in  the  ordinary 
course  of  business,  payable  in  currency^  which  at  Hiat  time  was  Confeder- 
ate  money.'" 

Is  it  possible  for  any  one  to  doubt  as  to  wbat  was  the  fund  against 
which  these  checks  were  drawn  f  See  Foster  &  McAlister*  executors, 
V,  The  Bank  of  New  Orleans,  21  An.  338. 

The  counsel  for  the  appellee  in  his  brief  for  a  rehearing  would  seem 
to  contend  that  the  plaintiff  loaned  cliecks  and  not  money. 

The  judicial  admissions  made  in  plaintiff's  petition  is,  that  he 
'*  loaned  to  Joseph  T.  Hawkins  Hie  sum  of  fifteen  tlwuaand  dollars.  He 
regarded  the  checks,  then,  as  representatives  of  money,  and  the  evidence 
shows  that  they  were  so,  but  of  Confederate  money. 

The  reason  why  this  court  has  held  that  contracts  for  Confederate 
money  should  not  be  enforced  was  because  they  were  contrary  to  pub- 
lic policy,  and  not  because  the  money  or  notes  had  no  value.  There- 
fore, whether  defendant  paid  his  debts  with  the  checks  or  not  is  imma- 
terial in  deciding  this  case. 

We  do  not  think  this  case  similar  to  the  case  of,  Weaver  v,  Anfau. 
In  that  case  the  court  said :  ''  Nothing  shows  here  that  any  part  of 
these  checks  has  been  paid  in  Confederate  money;  to  believe  so  it 
would  be  surmising  and  conjecturing,  when  the  law  requires  evidence 
so  complete  that  it  carries  with  it  conviction  upon  the  mind  of  the 
court.  Can  we  say,  or  can  any  one  say,  that  Confederate  money  was 
paid  on  those  checks  Y" 

The  proof  in  that  case  did  not  satisfy  the  court — ^in  the  case  at  bar 
it  is  full  and  satisfactory. 

The  evidence  satisfies  us  that  the  plaintiff  knew  the  checks  would 
be  paid  in  Confederate  currency. 

The  rehearing  is  refused. 
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No.  659 — Mari£  OpiIls  Bkgkaud  t^.  Algxandrs  Rot. 

« 

The  tnnsf«reefl  of  portions  of  a  mortgage  deVi  ere  eotltted  to  be  paid  fro  rakh  oat  of  liM 
ceeds  of  the  aale  of  the  property  mortgaged,  without  regard  to  the  time  when  the  traiMfier 
made. 


APPSAL  from  the  Parish  Court  of  St.  Martin.     ¥ai€$,  J.     JkBlame 
i&  Ferry  for  plaintiff  and  appellee.     Crary  d;  JFV»«rj|€<  for  deie&4ft0ii 
and  appellant. 

LuDELiNQ,  C.  J.  The  defendant,  who  is  the  holder  and  owner  ol 
two  of  a  series  of  notes  secured  by  a  mortgage,  obtained  an  order  of 
■eisure  and  sale  against  the  property  mortgaged. 

Before  the  sale,  the  plaintiff,  who  liolds  another  of  the  notes  fl0C«ffe4 
by  tbe  same  mortgage,  filed  a  third  opposition,  claiming  Uie  right  to 
be  paid  by  preference  out  of  the  proceeds  of  the  sale  of  the  property 
mortgaged,  because  she  acquired  her  not<e  before  its  maturity,  and  tbat 
the  defendant  acquired  his  notes  subsequently  and  after  their  maturity. 

There  was  judgment  in  favor  of  the  pfaintiff  ordering  the  sheriff  to 
pay  her  the  amount  of  her  claim  by  preference,  uud  the  defendant  has 
appealed. 

We  had  occasion  to  examine  this  question  recently,  and  we  held  that 
the  transferees  of  portions  of  a  mortgage  debt  are  entitled  to  be  paid, 
fro  rata,  o«t  of  the  proceeds  of  the  property  mortgaged  without  regard 
to  the  time  when  they  were  transferred.'  We  adhere  to  that  position. 
See  Perot «.  Levasseur,  21  A.  529. 

It  is,  therefore,  orderpd,  a^udgod  and  decreed,  that  the  Judgment  of 

,  the  District  Couit  be  avoided  r.nd  reversed ;  it  is  further  ordered  that 

the  proceeds  of  the  property  mortgaged  be  distributed  protportionally 

on  ail  the  notes  secured  by  the  mortgage,  and  that  the  phuntiff  and 

appellee  pay  the  costs  of  both  courts. 


649. — Anatole  Coco  v.  James  Callxuau. 

A  third  holder  of  a  negotfatble  paper  before  mataittj,  in  good  fldth,  Ibr  a  vahiable  oonaldera* 
tion,  can  recover  thereon,  uuleaa  it  ie  shown  aflirmatlTelr  that  the  original  oonvderilion 
wae  il  egaL 

A  promissory  note,  given  lor  Confederate  money  as  the  consideraUon,  cannot  be  enforced  in 
part,  predicated  upon  an  tmwmed  valve  of  the  Illegal  carrency  at  th.e  time,  nhtm  compared 
with  legal  cmrrency.  .. 

APPEAL  from  the  Seventh  Judicial  Disti-ic.t  Court,  parish  of  Avoy- 
elles. Leivis,  J.     Waddill  db  Barbin  and  H.  Taylor,  for  plaintiff  and 
appellant.    £.  North  Gullom,  for  defendant  and  i^)pellee. 

Taliaferro,  J.  The  plaintiff,  as  endorsee  of  a  promissory  note, 
drawn  by  the  defendant  on  the  sixteenth  May,  1863,  for  f  5000,  payable  to 
the  order  of  Charles  Amold|  brings  this  action  to  recover  its  amount. 
The  defense  is,  illegality  of  the  contract  and  failure  of  consideration. 
The  plaintiff  had  judgment  for  a  part  only  of  the  sum  claimed.  Both 
parties  have  appealed. 
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AnfttoTe  Coco  ▼.  Jsjdm  CktiUiftm. 

The  facts  as  we  find  them  in  the  record,  seem  t6  bo  that,  during^the 
late  war  and  a  short  time  before  the  march  of  a  United  States  army 
through  the  parish  of  Avoyelles,  the  defendant,  in  order  to  protect  Ms 
property,  effck:tod  a  sham  sale  of  it  to  Arnold,  the  payee  of  the  note, 
and  contracted  to  pay  liim  $5000  (the  consideration  of  the  not^)  to 
secure  the  property  from  damage  and  spoliation  nnder  the  pi'etext  that 
he  Was  a  subject  of  a  foreign  country  friendly  to  tlie  United  States. 
Th^  stratagem,  however,  did  not  succeed,  at  least  only  to  in  v6ry 
limited  and  unimportant  extent. 

The  note,  it  appears,  w^s  transferred  before  its  maturity  t6  the 
plaintiff.  The  only  important  question  in  the  case  is,  did  the  plaintiff 
ae<^uire  the  owners  lip  of  the  note  bona  fide  for  a  valuable  considera- 
tion before  its  maturity  and  without  knowledge  of  equities  anrd  eitcep- 
tioBS  existing  between  the  pnor  parties  f  A  number  of  facts  is  shown 
on  the  part  of  the  defendant  tending  in  some  degi*ee  to  fix  upon  the 
plaintiff  a  knowledge  of  the  whole  transaction  out  of  which  the  con- 
tract between  the  defendant  and  Arnold  had  its  origin,  and  that  he 
knew  T^hen  he  acquired  the  note  what  was  the  consideration  ibr  wliicli 
it  was  executed,  and  tliat  the  consideration  had  failed.  But  thes6  fiicts 
are  not  clear  and  direct,  although  they  are  mighty  and  forcible.  They 
would  seem  to  warrant  the  inference  of  knowledge  contended  for  by  the 
defendant;  and  apart  from  other  evidence  in  the  record,  might  amount 
to  constructive  knowledge,  as  it.is  freque-stly  termed,  of  the  equides  set 
up  by  the  defendant.  But  in  juxtaposition  to  the  array  of  circumstances 
from  which  the  evidence  at  last  would  only  be  inferential,  We  have  the 
positive,  direct  and  unefui  vocal  evidence  .of  the  plaintiff  himself  in 
his  answers  to  interrogatories  propounded  to  him  by  the  defendant, 
denying  emphatically  any  and  all  knowledge  of  the  consideration  of 
the  note^  or  of  the  failure  of  the  consideration.  He  swears  directly 
that  he  gave  a  valuable  eonsideration  for  the  note,  and  it  is  s^own  by 
another  witness  that  plaintiff  acquired  the  note  before  its  maturity. 
The  defendant  has  not  rebutted  these  answers  of  the  plaintiff  in  the 
manner  required  by  law,  and  their  damaging  effect  to  the  cause  of  the 
defendant  is  not  obviated.    C.  P.  art.  354. 

The  Judge  of  the  Court  below  took  this  view  of  the  evidence,  and  in 
it  we  concur.  But  we  do  not  concur  with  him  as  t6  tlie  basis  upon 
which  he  rendered  his  judgment.  He  assumed  that  Confederate  money 
was  contemplated  by  the  parties  as  the  currency  in  wliich  the  note  was 
to  be  {>aid,  and  therefore  proceeded  to  estimate  the  value  of  that  cur- 
rency at  the  maturity  of  the  note,  as  measured  by  gold  and  United 
States  Treasury  notes,  and  found  the  mean  value  to  be  sixteen  dollars 
of  Confederate  money  for  one  of  United  States  Treasury  notes,  and 
rendered  judgment  accordingly.  There  is  no  sufficient  Evidence  before 
ttft  to  tender  it  entirely  cleftr  thut  the  illegal  carren«y,  termed  Oom- 
fed€#a^  money  w»9  ^  cutveftcy  in  ithieb,  by  kitetidriiJEttki  of  tiib  far- 
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ties,  the  note  was  to  be  iKud.  If  any  weight  is  to  be  attached  to  the 
declaration  of  Arnold,  the  payee  of  the  note,  it  would  appear  that  he 
contemplated  something  better  in  payment  than  Confederate  money  ; 
for  he  said,  *^  he  had  the  note  made  payable  six  months  after  date  for 
the  reason  that  the  war  would  be  over  in  six  months ;  we  would  lose 
our  cause  and  the  money  would  be  good.''  On  the  face  of  the  note  is 
expressed  that  the  $5000  are  to  be  paid  *'  in  current  money."  We  do 
not  find  in  the  record  evidence  sufficiently  strong  to  overcome  the 
presumption  that  ^'  current  money  ^  meant  lawful  currency. 

In  no  sense  was  the  Judge  of  the  Court  below  authorixed  to  render 
a  judgment  predicated  upon  an  assumed  value  attached  to  the  illegal 
currency  called  Confederate  money.  The  note  is  either  good  for  its 
whole  amount  or  null  for  the  whole.  Conceiving  that  we  should,  from 
the  evidence,  hold  it  to  be  good  in  the  hands  of  the  plaintiff,  judg- 
ment, we  tliink,  should  be  rendered  for  the  whole. 

It  is  therefore  ordered,  a4judged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  plaintiff  recover  from  the  defendant  five  thousand 
dollars  with  five  per  cent,  interest  thereon  from  the  16th  November, 
1863,  and  that  defendant  pay  costs  in  both  courts. 


620.— John  A.  Tati^ok  v.  James  C.  Hill* 

Id  an  appeal  from  an  order  of  Mizara  and  aala,  the  Bopreme  Gout  will  limit  their  •xamiiia- 

tion  to  the  validity  of  the  order. 
An  order  of  aeisore  aod  aale  granted  on  notea  that  were  preacribed  at  the  date  of  the  order. 

will  be  aet  aaide  on  appeaL 
The  maTlm.  Cbntra  non  vaUntam  agere  non  atrrit  prtaeriptio,  cannot  be  iQTokad  by  the  holder 

ol  a  promiadorjr  no.e  u>  dete^K  uim  plea  of  prescription.    Smith  v.  Stewart.  21  An.  67. 

APPEAL  from  the  Eighth  District  Court,  parish  of  St.  Landry.  Bai- 
Uy^  J.  James  M.  Porter  and  King  dt  Martin  for  plaintiff  and  ap* 
pellee ;  J.  M.  Moore  for  Donnell  and^ellson,  appellees.  John  H,  Over^ 
ton  for  defendant  and  appellant. 

Wyly,  J.  This  is  an  appeal  from  an  order  of  seizure  and  sale  sued 
out  by  the  plaintiff  against  the  property  of  the  defendant. 

After  the  property  had  been  sold,  but  within  the  twelve  months,  the 
defendant  took  this  devolutive  appeal. 

I.  He  assigns  as  errors  that  the  notes  secured  by  the  mortgage  were 
prescribed  when  tlie  order  was  granted,  being  more  than  five  years 
past  due ; 

n.  That  the  notes  and  mortgages,  upon  which  the  order  was  granted, 
were  not  stamped  as  required  by  act  of  Congress,  and  therefore  were 
inadmissible  as  evidence ; 

JJL  That  the  sale  and  acyadication  of  the  property  to  W.  S.  Donndl 
&  Co.  was  illegal  and  void,  vesting  no  title,  because  they  wete  first 
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Jolm  A.  Taylor  ▼.  Jtmea  C  Hill. 

mortgage  creditors  and  the  property  was  adjudicated  to  them  at  a  sum 
exceeding  their  debt  interest  and  costs,  yet  the  mortgage  notes  evi- 
dencing the  indebtedness  were  neither  canceled  nor  delivered  to  the 
appellant,  although  extinguished  and  paid  by  the  amount  of  their  bid. 
For  these  reasons  the  appellant  asks  that  the  order  of  seizure  and 
sale  may  be  reversed,  that  the  sale  of  his  property  may  be  set  aside, 
and  that  he  may  be  reinvested  with  possession  thereof.  He  caused 
the  purchasers,  W.  S.  Donnell  &  Co.,  also  to  be  made  parties  to  the 
appeal. 

In  this  appeal,  we  can  only  revise  the  order  of  seizure  and  sale 
granted  by  tlie  Judge  a  quo;  we  have  not  original  jurisdiction  to 
consider  irregularities  in  executing  the  decree  occurring  subsequent 
thereto.    6  R.  58. 

The  appellees,  W.  S.  Donnell  &  Co.,  were  not  parties  to  the  order 
appealed  from,  nor  were  they  interested  therein,  and  as  to  them  the 
appeal  must  be  dismissed. 

If  the  stamps  were  necessary  to  make  the  evidence  legal,  as  urged 
by  the  appellant,  in  the  absence  of  proof  to  the  contrary,  we  will  pre- 
sume that  they  were  attaclied  to  the  notes  when  the  order  was  granted; 
the  District  Judge  is  presumed  to  have  done  his  duty.  Upon  the  face 
of  the  papers  the  order  appears  to  have  been  properly  granted,  being 
based  upon  authentic  act  and  authentic  evidence. 

In  reference  to  the  plea  of  prescription  of  five  years,  filed  in  this 
Court,  we  find  in  the  record  that  it  is  well  taken  as  to  two  of  the 
notes,  which  were  more  than  five  years  past  due  when  the  order  was 
granted. 

In  reference  to  the  '*  contra  non  vaUntemy^  etc.,  doctrine,  urged  in 
bar  of  the  prescription  pleaded,  we  have  held  in  the  case  of  Smith  v, 
Stewart,  21  A.  €7^  that  it  is  simply  a  rule  of  equity  which  we  cannot 
permit  to  set  aside  the  written  law  expressed  in  Art.  3505  of  the  Civil 
Code.  Where  there  is  no  express  law  we  can  decide  according  to 
equity.    C.  C.  21. 

In  regard  to  the  act  suspending  prescription,  passed  by  the  so-called 
Legislature  at  Shreveport  in  1863,  invoked  by  the  plaintiff,  we  can 
say  that  it  forms  no  part  of  the  laws  of  this  St  ite.  ^  That  Legislature 
was  an  organization  of  the  rebel  government,  an  illegal  body^  its 
members  were  not  acting  under  the  solemnities  of  an  oath  to  support 
the  Constitution  of  the  United  States,  and  all  of  its  proceedings  are 
illegal  and  void. 

It  is  therefore  ordered,  adjudged  and  decreed  that  this  appeal,  as  to 
W.  S.  Donnell  9c  Co.,  be  dismissed }  that  the  order  appealed  from  be 
reversed  and  set  aside  as  to  two  of  the  notes  declared  upon,  to  wit : 
the  one  due  twelve  months  firom  date^  and  the  other  due  two  years 
Aom  date,  both  dated  the  seventeenth  April,  1858,  for  $2188 14i  each, 


ti^  snpB£M£  cduifr  of  Loni«iAHi, 

Johp  A.  Taytojr  ▼.  Jmn««  O.  HUL 


witb  eight  per  cent,  interest  per  ^nnum  on  eaoh  from  4ate.    Am  tlMa» 
amended,  it  is  ordered  that  the  order  of  seizure  and  aale  be  affirmed. 
It  is  farther  ordered  that  plaintiff  pay  costs  of  appeal. 


70si.— Charles  £.  Heidenrbich  v.  SjiMUfiL  'LROVAXJ>ii4^* 


4BO%i8tr«Bl>7»ooaMdptinlheio-«alledConfBder»te  armj t?  another  party,  to  MiTelnbls 
plaoe  af  a  aabati^U.  U  Ul^g^  a|id  no  action  Iky  to  eni^oe  it.  19  AO'  tfP* 

APPEAL  from  the  Third  District  Court,  parish  of  St.  Mary.  Gaie9^ 
J.  Tucker  dk  Davit  for  plaintiff  and  appellee.  J.  G.  Oliver  for 
for  defendants  and  appellants. 

Wyxt,  J.  The  defendants  have  appealed  from  a  judgment  against 
them  based  on  a  promissory  note  dated  July  9,.  1862,  for  $1000. 

The  defense  is,  tliat  the  motive  or  cause  of  the  obligation  evidenced 
by  the  note,  is  immoral  and  against  public  order,  it  being  for  the  hire  of 
plaintiff  to  serve  as  a  substitute  for  the  defendant  Leonard  in  ^e 
anny  of  the  Confederate  States. 

Tbe/.«vidence  shows  that  Leonard  was  a  conscript  in  Camp  Pratt 
when  he  made  the  note,  that  he  employed  the  plaintiff  to  serve  as  a 
substitute  for  him  in  the  war  of  the  rebellion,  and  that  the  note  had 
BO  other  consideration. 

The  obligation  had  an  unlawful  cause  and  can  have  no  effect.  C.  C. 
1887 ;  19  A.  439,  449. 

lit  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  annulled,  and  it  is  now  ordered  that  there  be  judgment  for  thft 
defendant,  plaintiff  paying  all  costs. 


,1  ■   I  'i     ■»  iHC 


No.  665.— WiLtiAU  Campbell,  Administrator,  v.  Claire  Tpiaopfj^pic, 

Widow,  etc. 

The  ambiguity  in  the  teatimony  of  a  witneaa  will  be  ao  conatraed  aa  to  haromniae  vfitk  the  Tfav 
taken  of  it  by  the  C9urt  a  qua. 

APPEAL  from  the  Parish  Court  of  Lafayette.     Bailey,  J.    M.  E. 
Gerard  for  plaintiff  and  appellee.    James  A.  Breaux  for  defendant 
and  appellant. 

LuDELiNG.  C.  J.  Th>s  action  is  instituted  on  a  promissory  note,  to 
which  the  defendant  affljced  her  mark.  The  judgment  by  defeult  was 
made  final  after  the  legal  delays,  and  the  defendant  has  appealed. 

The  only  question  presented  in  this  case  is,  whether  the  mark  of  the 
defendant  has  been  proved.  We  tUiak  it  has.  The  attesting  witness 
says  '*  that  he  was  the  witness  to  the  signature  to  the  note  marked  A, 
afid  tl^at  Claise  Moss  is  Claire  Thibodeaux,  widow  J.  W.  Moss."  The 
District  Judge,  who  heard  the  witness,  considei-edthe  sfignature  proved, 
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WillUm  Campbell,  Adminietzfttor,  T.  Claire  TbibodMiiz,  Widow,  etc. 

and,  if  there  was  ambiguity  in  the  language  ai  the  witness,  we  would 
be  inclined  to  interpret  it  so  as  to  sustain  the  correctness  of  the  action 
of  the  Judge  a  quo. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
affirmed  with  costs  of  appeal. 


No.  6G0. — VilLerx  M.  Guilbcau,  Administrator,  v.  Zephtbizv  Cormieb 

and  J^l,zxAxum  Rot. 

A  third  partj  on  appealing  from  a  iinal  Judgment  on  &e  ground  of  hit  liability  to  eontribnte, 

moat  d^  ttyt  yl^tnHff  and  4ef^ J|tf4  %|  (^gn^llp^  otberwiee  the  appeal  will  be  diamiued 

for  want  of  proper  parties. 
The  tkd  that  the  name  of  the  defendant  li  inaerted  in  the  appeal  bond  will  not  sapply  the 

defect. 
Xhe  omiedqn  to  aak  for  dtattoi^  of  th^  d^fpEdont  in  the  petition  for  appeal,  la  Impatable  to  the 

appellant. 

APPEAL  from  the  District  Coui:t,'  parish  of  St.  Mary.  Gates,  J.  Fe- 
lix Voorhies  for  plaintiff  and  appellee.  Gary  &  Fournet  for  defend- 
ants and  appellants. 

Howe,  J.  This  suit  was  instituted  upon  a  promissory  note  executed 
tu  soliio  by  Cormier  Sc  Boy.  Thp  latter  alone  was  cited,  and  judg- 
ment was  taken  against  him  by  default  and  made  final.  Cormier,  as  a 
third  party  liable  to  contribution,  appealed. 

Tlie  plaintiiT,  appellee,  has  moved  to  dismiss  the  appeal  on  the 
ground,  among  others,  that  the  defendant  Roy,  against  whom  the  judg- 
ement was  rendered,  has  not  been  made  a  party.  The  appeal  was  taken 
by  petition,  which  does  not  ask  for  the  citation  of  Boy,  nor  was  he 
cited.  The  fact  that  his  niune  was  inserted  in  the  bond  does  not  sup- 
ply the  defect ;  and  the  fact  that  the  petition  did  not  request  that  Boy 
be  cited  causes  the  defect  to  be  attributable  to  the  appellant.  The 
motion  must  prevail.  Gibson  v,  Selby,  3  Ann.  318 }  Lobelle  t;.  Lobelle, 
5  Ann.  174 ;  Cotton  v.  Sterling,  19  Ann.  137;  Saux  v.  Lefevre,  12  Ann. 
757. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with  costs. 


No.  6G2. — ^Cellstine  Duput,  wife,  etc.,  v,  Yaliere  Arcekeaux. 

A  Jiid|pn«nt  by  default  that  haa  be^n  Improperly  soa^e  flnfl  becavae  of  defectlTe  citation,  wiU 

be  set  aside  on  appeal,  and  the  cause  will  be  remanded. 
A  e-t:ikti  'D  most  express  the  number  of  days  gltren  the  defendant  to  answer  according  to  the 

dist^no*^  from  hia  residebce  to  the  place  where  the  Oonrt  la  held,  to  be  reokonad  from  the 

date  of  service.  C.  P.  170,  1 6. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Martin. 
Chitea,  J.    JDeBlane  d:  Perry,  for  plaintiff  and  appellee.     Gary  dc 
Fournet,  for  defendant  and  appellant. 


SM 
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Cclestlne  Dapoy,  wife,  etc,  t.  Tatters  Arotntmux, 


LupELiXG,  C.  J.     This  i3  an  action  on  two  promissory  notea.     The 
jadgment  by  default  was  made  final,  and  the  defendant  has  appealed* 

Our  attention  has  been  directed  to  the  following  errors  apparent  on 
the  face  of  the  record ;  that  the  citation  ^oes  not  express  the  year  in 
which  defendant  is  to  answer;  that  the  citation  expresses  that  the 
defendant  most  file  his  answer  ta  tern  dag^^  while  the  sheriff's  retom 
sliows  that  the  defendant's  residence  is  twenty-two  miles  from  the 
coort  house. 

Article  179  of  the  Code  of  Practice,  section  five^  requires  that  the 
*'  citation  must  express  the  number  ofda^  given  to  the  defendant  to  file 
his  answer,  according  to  the  distance  from  his  residence  to  the  place 
where  the  court  is  held,  to  be  reckoned  from  the  day  when  the  citation 
was  served." 

In  Kendrick's  Heirs  r.  Kendrick,  this  Court  held  that  "  the  citation 
should  have  stated  that  the  answer  was  to  be  filed  within  ten  days 
after  service,  and  allowing  one  day  for  every  ten  miles  distance  from  the 
residence  of  tlie  defendant  to  tlu  elerVs  oj^ee^ 

In  Leeds  v.  Debuys,  4  R.  p.  253^  the  Court  decided  that  ''  before  a 
court  permits  a  judgment  by  default  to  be  made  final,  it  must  be  satis- 
fied that  the  defendant  has  been  duly  died;  but  it  suffices  that  it 
appears  that  he  was  so,  by  the  inspection  of  the  citation  and  return.'' 

By  an  inspection  of  the  citation  and  return  thereon,  it  appears  that 
the  defendant  was  not  duly  cited.  The  default  was  improperly  made 
final,  and  must  be  set  aside. 

It  is,  therefore,  ordered  and  adjudged  that  the  judgment  of  the  Dis-* 
trict  Court  be  avoided  and  reversed,  and  that  the  case  be  remanded  to 
the  District  Court  to  be  proceeded  with  according  to  law.    It  is  further 
ordered  that  the  appollco  pay  the  costs  of  this  appeal. 


Ko.  670. — Louis  Delile  Arnault,  Administrator,  v.  Paul  Lbov  St. 

JULIEX. 

In  %  lenrlee  of  citation  at  domicile,  the  aherilT 's-retam  must  show  that  the  deKandaint  wm  aheent 

at  the  time,  and  that  the  person  with  whom  the  dtatloii  waa  left»  was  llTlng  thoro. 
No  legal  Jnd|;ment  can  be  rendered  on  a  defective  citation. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Lafayette.    Bai- 
ley, J.    DeBlane  dt  Perry  for  plaintiff  and  appellee,    if.  E.  Chrard 
for  dejfeudant  and  appellant. 

Wylt,  J.  The  defendant  appeals  from  a  judgment  made  final  on  a 
default  against  him,  and  contends  that  it  is  illegal  because  he  was  not 
properly  cited  to  appear  and  answer  the  demand  of  plaintiff. 

The  sheriff's  return  reads  as  foUows :  ''  Served  a  copy  of  the  within 
summons,  together  with  a  petitioui  on  Paul  Leon  St.  Jnlien,  by  leaving 
the  same  with  J.  G.  St.  Julien,  a  free  white  person  above  the  age  of 
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LOniB  Dellle  Aroault,  Administrator,  v.  Paul  Leon  St  Jullen. 

fourteen  years,  residing  with  the  defendant,  the  said  Papl  Leon  St. 
Jnlien,  he  being  absent  at  the  time,  between  the  hoars  of  12  and  3 
P.  M.  on  twenty-ninth  January^  1866." 

The  service  was  iUegal ;  it  does  not  appear  where  it  was  made.  The 
return  does  not  state  where  the  domicile  or  house  inhabited  by  the 
defendant  is  situated.    C.  P.  201. 

It  does  not  state  that  the  copies  of  citation  and  petition  were  left  at 
the  usual  place  of  domicile  or  residence  of  the  defendant.    C.  P.  189. 

In  service  at  domicile  the  sheriff's  return  must  state  tJie  ahsence  of 
defendant  from  home,  and  tJutt  tJie  person  with  loliom  the  citation  was  left 
was  living  there.  *^  The  law  only  dispenses  with  personal  service  when 
the  defendant  is  absent  from  home."  Kendrick  v.  Kondrick,  19  L.  36 ; 
4  A.  363;  7  A.  268. 

The  defendant  not  having  been  legally  cited,  the  default  and  judg- 
ment were  erroneous. 

It  is  therefore  decreed  that  the  judgment  appealed  from  be  avoided 
and  annulled ;  and  it  is  ordered  that  this  cause  bo  remanded  to  bo  pro- 
ceeded in  according  to  law,  and  that  plaintiff  pay  all  the  costs. 


No.  690, — State  of  Louisiana  ex  rel.  N.  J.  Sandun,  District  Attor- 
ney, V.  J.  D.  Watkins,  Judge  of  the  Eleventh  Judicial  District. 

Act  Ma  tU  of  1808  in  providing  a  mode  of  legaUy  aacertainioff  whether  persons  holding  office 
under  fhe  anthoriigr  of  the  State  of  Lonleiana,  are  incompetent  to  exercise  the  duties  thereof. 
by  reason  of  the  disabilities  imposed  on  oertaiu  classes  of  persons  hy  the  Constitution  of 
the  United  States,  does  not  impose  pains  and  penalties  on  any  one,  nor  does  this  act 
assume  authority  which  appertains  exolusively  to  the  Federal  tribunals. 

A  suit  brought  under  the  intrusion  act,  No.  15S  of  1808.  against  a  party  in  office,  is  not  to  Inflict 
punishment,  nor  to  impose  penalties  or  disabU.titas  upon  him,  but  simply  to  inquire  into 
his  right  to  hold  and  ezerdae  the  office. 

Section  8  of  the  act  of  Congress  of  twenty-fifth  of  June,  1868,  entitled  an  act  to  admit  the  States 
of  North  Carolina,  South  Carolina,  Louisiana  and  other  States  to  the  Union,  provides  that  no 
person  prohibited  from  holding  office  under  the  United  States  by  section  three  of  the 
proposed  smendment,  known  as  Article  Fourteenth,  shall  be  deemed  eligible  to  any  office 
Im  either  of  said  States. 

Tha  State  Courts  of  Louisiana  will  enforce  this  law  of  Congress  ;  and  whore  it  is  ascertained  by 
suit  under  the  intrasion  act»  No.  166»  of  1868,  that  a  party  is  disqualified  from  holding  an 
office  under  the  provisions  of  this  act,  his  disqualification  wiU  be  Judicially  declared. 

APPEAL  from  the  Eleventh  District  Court,  parish  of  Claiborne. 
Seott^  Parish  Judge,  presiding.  iV.  J.  Sandlin,  District  Attorney, 
lor  the  State,  appellant.    J.  D.  Watkins,  in  person,  appellee. 

Taliaferro,  J.  This  is  the  second  appeal  which  has  been  taken  in 
this  controversy,  the  first  having  been  dismissed  for  want  of  jurisdic- 
tion of  the  Court  before  which  the  proceedings  were  had. 

The  case  is  now  before  us  on  appeal  taken*  by  the  plaintiff  from  a 
judgment  rendered  by  the  Parish  Judge  of  the  proper  jurisdiction, 
acting  in  the  place  of  the  District  Judge,  who  is  the  defendant  herein, 
and  necessarily  recuse^.     The  action  is  brought  under  the  intrusion 
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State  of  LoniabuM  ex  reL  N.  J.  (tendUn.  Diatrlct  Attorary.  t.  J.  D.  Watkiaa*  Jvd«o  or 

Elerenth  Judicial  Dutrtct. 

act  (No.  196,  acts  of  1866,)  and  is  based  on  the  allegations  that  tbe 
defendant  is  unlawfully  holding  and  daiming  to  exercise  the  duties  of 
Jinige  of  the  Eleventh  Judicial  District  of  Louisiana,  contrary  to  the 
provisions  of  the  eligibility  act,  No.  39,  of  the  acts  of  the  Stat6  I«egis- 
lature  of  1863,  and  the  third  section  of  thto  Fonrteenth  Amendmeiit  to 
the  Constitution  of  the  United  States.  It  is  charged  against  kin  that 
prior  to  the  late  rebellion  he  held  the  office  of  District  Attorney  of  ti»e 
Seventeenth  Judical  District  of  the  State,  and  as  such  took  an  oath  to 
support  the  Constitution  of  the  United  States,  and  tltereaffcer  engagioil 
ia  i^bellioir  against  the  United  States  and  giive  aid  and  comfort  to  the 
enemies  t]icreof ;  and  the  prayer  is  for  a  judgment  extruding  the 
defendant  from  office,  and  for  costs,  etc. 

The  defendant  filed  an  exception,  to  the  effect  that  a  State  Couit  has 
no  jurisdiction  over  any  of  the  matters  set  up  in  the  pedtion  ;  that  tbe 
allegations  against  him  are,  that  he  is  liable  to  certain  punislimeAt, 
pains  and  penalties,  disfranchisement  and  deprivation  of  rights  for 
having  committed  certain  alleged  treasonable  acts  for  whi^li  punish- 
ment is  announced  by  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States ;  that  the  State  of  Louisiana  is  wholly  without 
interest  in  this  suit  -,  that  the  United  States  alone  can  maintain  the 
suit;  that  all  action  by  the  State,  the  Legislature,  the  Governor  or 
Courts,  in  regard  to  the  matters  herein,  are  null  and  void  ;  tliat  the 
Fourteenth  Amendment  is  not  self-enforcing;  that  by  the  fifth  section 
thereof  Congress  has  the  exclusive  power  to  enforce  it^  and  that  the 
Federal  Courts  have  exclusive  jurisdiction  of  all  crimes,  offenses  and 
misdemeanors  under  tlio  laws  and  Constitution  of  the  United  States  as 
herein  charged. 

It  docs  not  clearly  appear  from  the  record  that  tlie  exception  was 
passed  on  by  the  lower  Court,  but  as  it  has  been  argued  before  lis,  and 
as  it  Involves  the  question  of  jurisdiction,  we  have  given  it  duo  con- 
sideration. 

We  do  not  find  that  the  law  under  which  this  action  is  brought  is 
contrary  to  the  Constitution.  In  enacting  it  the  Legislature  established 
a  mode  of  legally  ascertaining  whether  persons  holding  office  under 
the  authority  of  the  State  of  Louisiana  are  mcompetcut  to  exercise  the 
duties  of  those  offices  by  reason  of  the  disabilities  imposed  upon  cer- 
tain classes  of  people  by  the  Constitution  of  the  United  States,  or  by 
act  of  Congress  of  June  25, 1868.  This  the  State  has  obviously  a  great 
interest  in  doing  and  a  clear  right  to  do.  The  act  numbered  156,  of 
session  of  1868,  imposes  pains  or  penalties  upon  no  one.  It  assumes 
no  authority  which  appertains  solely  to  the  Federal  tribunals.  The 
suit,  therefore,  against  the  defendant  is  not  to  inflict  punishment  or  to 
impose  penalties  or  disabilities  upon  him,  but  to  inquire  legally  into 
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Stele  of  LoQlaiMift  ex  reL  H.  J.  Suidlin,  District  AttorDey,  t.  J.  IX  Welkiiu,  Judge  of  flie 

Eieventh  Judicial  Wbtrlet. 


hifi  right  to  bold  and  exercise  the  office  which  he  contouds  he  is  enti- 
tled to. 

The  exception  is  oyerruled. 

The  substance  of  the  amswer  is  embodied  in  tlie  exception.  In  the 
answer  tbe  defendant  sets  up  the  unconstitutionality  of  act  No.  39,  oi 
August  26,  1868,  and  that  the  fourteenth  amendment  to  the  Constitution 
of  tlie  United  States  does  not  apply  to  this  case.  This  suit  \i'e  under- 
stand to  be,  from  the  form  of  the  petition,  being  brouglit  in  the  name  of 
the  State,  and  concluding  with  the  prayer  that  the  defendant  be  cited  to 
answer,  essentially  a  suit  brought  under  the  act  No.  15G,  of  acU  of 
ld6i,  before  refeiTed  to.  It  is,  then,  unnecessary  to  inquire  into  the 
constitutionarlity  of  the  act  No.  39. 

The  inquiry  in  this  case  is,  has  the  defendiint,  under  the  provisions 
ef  the  fourteenth  amendment  to  the  Constitution  of  the  United  States 
and  those  of  the  act  of  Congress  of  twenty -fiftli  June,  18<H,  entitled  an 
act  to  admit  the  States  of  Nortli  Carolina,  South  Carolina,  Louisiana  and 
other  States  to  the  Union,  the  legal  right  to  disdiarge  the  duties  of  the 
office  of  District  Judge  of  the  Eleventh  Judicial  District  of  the  State 
of  Louisiana!  It  is  clearly  established  that  the  defendant,  before  the 
late  rebellion,  held  an  office  for  tiie  discharge  of  the  duties  of  whicu 
he  took  an  oath  to  support  the  Constitution  of  the  United  States,  and 
that  he  afterwards  engaged  in  the  late  rebellion  against  the  United 
Stilted.  It  is  also  established  that  the  defendant  was  electcK)  Judge  of 
the  Eleventh  Judicial  District  of  the  State  on  the  seventeenth  and 
eighteenth  days  of  April,  1868,  obtained  his  certificate  of  election  in  the 
month  of  June  following,  and  was  commissioned  in  the  mouth  of  July, 
1868,  having  taken  the  oath  required  by  the  Constitution  of  the  State 
on  the  thirteenth  of  the  month  last  named. 

What  are  the  impediments  in  the  way  of  the  defe9dant's  holding  the 
office  ?  lie  contends  that  the  fourteenth  article  of  the  amendments 
to  the  Constitution  does  not  affect  him  because  it  was  not  adopted 
until  after  he  became  entitled  to  liis  office;  tliat  it  is  prospective  only 
in  its  effect ;  that  it  is  not  self-enforcing,  and  before  it  can  have  effect 
it  requires  legislation  by  Congress.  These  positions  we  are  far  from 
assenting  to;  but  without  considering  them,  tliere  is  a  part  of  the  su- 
preme law  pf  the  l^nd  bearing  upon  the  case  before  us  which  cannot 
have  a  retrospective  effect  upon  it,  for  the  reason  tliat  it  was  in  force 
befoi>e  the  defendant  ^ras  commissioiied  as  Judge  of  the  Eleventh  Dis- 
trict. We  refer  to  tb^  act  of  Congress  before  mentioned,  passed  on  the 
twenty-fifth  Jui^e,  1868.  The  o)>8ervance  of  this  law  was  expressly  made 
acondition  on  which  Louisiana  y^^&  re-adwitted  jto  tli^  Union.  TJie  tliird 
sectiotn  pf  that  act  provid^e^  jthat  <'  no  p^erspn  pro^i^ited  frqm  holding 
oAee  iipd^  th^  United  8t9^s  by  ^efitiou  tbre^  pf  the  prppq^ed  a;nend- 
ment,  known  as  artipl^  fourteenth,  shall  be  deemed  eligible  to  any 
80 
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oi&oe  in  either  of  said  States,  unless  relieved  from  disability  as  pro- 
vided by  said  amendment,  viz :  by  a  vote  of  two-thirds  of  each  branch  of 
Congress,"  This  law  was  in  force  from  and  after  its  passage  ;  it  ib  of 
{wramonnt  authority,  and  it  is  obligatory  upon  the  Legislatures  and 
the  courts  to  carry  it  into  effect.  We  think  it  applies  to  the  preoent 
case,  and  that  the  defendant  is  disqualified  thereby  from  holding  and 
exercising  the  office  of  Judge  of  the  Eleventh  Judicial  District  of  the 
State  of  Louisiana. 

It  is  therefore  ordered,  adjudged  and  decreed,  tliat  the  judgment  of 
the  lower  Court  be  annulled,  avoided  and  reversed.  It  is  further  or- 
dered, that  the  defendant  be  and  he  is  hereby  declared  incapacited  by 
law  for  holding  the  office  of  Judge  of  the  Eleventh  Judicial  District  of 
of  the  State  of  Louisiana,  and  that  he  be  restrained  and  inhibited  from 
exercising  the  duties  and  receiving  the  emoluments  of  the  same,  and 
that  he  pay  all  costs  of  this  suit* 

Rehearing  refused* 


No.  678. — Carl  Wolff  v,  K.  W.  McKinnet. 

An  eppeel  from  en  Interloontory  JadjdBent  will  not  be  entertstned  where  it  la  noimenlfSBet  thet 
Bttch  decree  wooid  wcxrk  irreparable  injury. 

APPEAL  from  the  District  Court,  parish  of  St.  Landry.     Baily^  J. 
iloore  dt  Morgan  for  phiiutiff  and  appellee.    Dupree  dt  Garland  and 
King  for  defendant  and  appellant. 

Howe,  J.  The  plaintiff  having  caused  certain  cotton,  on  which  he 
claimed  a  privilege,  to  be  sequestered,  the  defendant,  on  the  tenth  No- 
vember, 1866,  made  a  motion  to  dissolve  the  writ.  On  the  sixteenth  of 
the  same  month  he  obtained  permission  to  bond  the  property,  and  on 
the  twenty-first  the  bond  was  given.  On  the  twelfth  February,  1867, 
the  motion  to  dissolve  was  overruled,  and  from  this  interlocutory 
judgment  the  defendant  has  appealed. 

We  must  decline  to  enter  into  the  merits  of  this  appeal.  The  cause, 
itself,  has  never  been  tried,  and  it  may  be  that  the  plaintiff,  will  never 
obtain  a  final  judgment.  The  law  does  not  favor  the  bringing  up  of 
cases  by  fragments,  and  therefore  has  provided  no  appeal  from  inter- 
locutory decisions  unless  they  work  irreparable  injury.  That  the  order 
in  tliis  cause  does  not  work  such  ii^jury  is  well  settled.  State  v.  Judge, 
2R.  395;  Wilson  v.  Churchman,  4  Ann.  343;  Lemoene  «.  Garcia,  4 
Ann.  366;  Hart  v.  Phillips,  1  B.  223;  Powell  v.  Hopson,  12  A.  615. 

It  is  therefore  ordered,  that  the  appeal  be  dismissed  at  defenduit^s 
costs. 
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No.  687. — ^Marx  Lett  et  als.,  Liqaidators,  v.  V.  Gremillion  et  als. 

A  third  hoId«r  of  a  promlMory  note,  glTen  for  the  prleo  of  a  aUTe,  cannot  raeorer  theraca, 
althoagh  he  aoqnired  tt  In  good  Mth,  tor  a  Talid  oonaidaiatlon,  batore  macarity.  OroTes 
9.  Ckrk  ro-afflrmed,  ante  page.  M7. 

APPEAL  from  the  Parish  Court  of  Avoyelles.  Edwards^  Parish 
Judge.  Waddill  dt  Barhin  for  plaintiffs  and  appellants,  CuUom  & 
OCkarpe  for  defendants  and  appellees. 

LuDELiKG,  C.  J.  On  the  twenty-ninth  day  of  March,  1866,  Marx 
Levy  et  als.,  liquidators  of  the  firm  of  Isaac  Levy  &  Co.,  brought  suit 
against  the  defendants  to  recover  the  amount  of  a  note  executed  by 
defendants. 

It  is  admitted  that  the  note  was  given  for  the  price  oi  a  slave ;  and 
that  it  was  transferred  before  maturity.  It  is  further  proved  that  the 
note  was  transferred  for  value. 

There  was  judgment  against  the  plaintiffs,  and  they  have  api>ealed. 

We  had  occasion  recently  to  examine  the  question  presented  in  this 
case,  whether  a  note,  given  for  the  price  of  a  slave  and  transferred 
before  maturity  and  for  value,  can  be  enforced  by  the  Courts  of^  this 
State,  when  in  the  hands  of  an  innocent  holder  ?  And  after  mature 
consideration,  we  decided  that  such  a  contract  could  not  be  enforced 
now  in  this  State*  In  Wainright  v.  Bridges,  it  was  held  that  all  con- 
tracts for  the  price  of  slaves  were  annulled  by  the  sovereign  power, 
and  the  Constitution  of  tlie  State  absolutely  prohibits  the  courts  from 
enforcing  all  such  contracts.  See  tlie  case  of  Groves  v.  Clark  and  Car* 
nal,  21  An.  56;  Art.  128,  Constitution  of  1868. 

It  is,  therefore,  ordered  and  adjudged  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed,  and  Uiat  the  appellants  pay  the  costs  of  tbia 
appeal. 


No.  725. — ^Mari  Stdokia  Bichard  v.  J.  J.  Beauchamp,  dherifl^  et  al. 

The  allegallone  in  a  petition  for  Isdnsctlon  againat  an  order  of  eeiEore  and  nle  ehow,  that  the 
eonaideration  ol  the  debt  for  which  the  mortgage  waa  giTen  waa  ConlMerate  notea,  and 
that  petitioner  is  the  ■orriTing  partner  of  her  deoeaeed  hneband,  and,  aa  anch,  ia  entitled 
to  one  thousand  doUars  ont  of  his  estate  by  prelinrenoe.  Held— that  the  petition  diacloaed 
an  interest  in  prerenting  the  payment  of  this  illegal  debt,  and  therefore  dlaolosed  a  oanse 
of  action. 

A  bill  of  exceptions  to  the  rejection  of  evidence  bj  the  Judge  must  state  the  grounds  on  which 
it  waa  reelected. 

APPEAL  from  the  District  Court,  parish  of  St.  Landry.    BaUey,  J. 
B,  A.  Mattel  d  Hudttpeth,  for  plaintiff  and  appellant,    Henry  L. 
Garland^  for  defendants  and  appellees. 

LuDELiNO,  C.  J.  The  plaintiff  eigoined  the  sale  of  property  belong- 
ing to  the  succession  of  her  husband,  which  was  about  to  be  sold  under 
an  order  of  seisure  and  sale.  Of  the  many  reasons  stated  in  the  peti- 
tion for  ii^unetion,  it  will  be  suffieie&t  to  notice  only  the  following : 
The  plaintiff  alleges  that  she  Aot  Uamed  that  her  husband  is  dead ; 
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U ari  l^dooii  Blcliu*d  r.  J.  J.  Baftoelikm]^,  Sheriff;  et  ■! 


that  Bhe  is  entitled  to  be  paid  one  thoasand  dollars  oat  of  his  sncces- 
sion  by  preference,  by  virtue  of  act  No.  ^55  of  the  General  Assembly, 
passed  seventeenth  March,  I85S,  and  that  the  mortgage  Was  execale'i 
to  secure  a  note  given  for  Confederate  notes. 

The  defendants  move  to  dissolve  the  injunction  because  the  allega- 
tions in  the  petition  disclose  no  cause  of  lu;tion,  and  because  tW  oatli 
is  insutticient. 

Tlie  plaintiff  swears  that  the  facts  and  allegations  contained  m  t&e 
petition  are  true. 

These  allegations  show  that  the  note,  secured  by  the  nioTtgage 
attempt  to  be  enforced,  was  given  for  the  illicit  curreniey  iisusued  by 
the  Confederate  Stsites  and  that  the  plaintiff  has  an  interest  in  prevent- 
ing the  collection  thereof. 

The  motion  to  dissolve  the  injunction  should  have  been  overruled. 
Constitution  of  Louisiana,  article  127,  and  Foster,  and  McAlHsfer, 
executor,  v.  The  Bank  of  New  Orleans,  21  An. 

A  bill  of  exceptions  was  taken  by  the  plaintiff  to  the  ruling  ^f  the 
judge  a  quo  rejecting  certain  evidence.  The  bill  of  exceptions  doM 
not  in/orm  us  what  was  the  objection  urged  by  defendant— "hence  we 
cannot  act  upon  it.  Article  488  C.  P.,  declares  that  in  the  Mils  61 
exceptions  shall  be  concisely  set  forth  the  grounds  of  the  exception  so 
taken. 

For  the  reasons  given,  it  is  ordered  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed — that  the  motion  to  diissolve  the  injunc- 
tion be  overruled,  and  that  the  case  be  remanded  to  the  District  Court 
to  be  proceeded  with  according  to  law. 

ft  IS  further  ordered  thkt  the  appellees  pay  the  costs  of  this  api)eal. 


No.  C93. — ^Darbt  and  Tremoulet,  Syndics^  v.  Eufhemie  Fdselisr, 

Widow,  etc. 

Dtrby  k  Tremoalet,  cozmnlpalon  morcbanti,  lo  the  c:ty  of  New  Orleans,  made  adraooee  to  A. 
Orevembcrg  t )  a  large  amount*  predicated  on  a  letter  of  credit  written  by  ftn.  Widow  Foee* 
iier,  hlB  mother,  requestiug  aaid  firm  to  moke  adYfUncea  to  and  accept  the  drafts  of  nJd 
drevemberg  to  enable  him  to  pay  for  a  plantation.  Qrevemberg  obtained  the  advances  i^ 
afterwards  shipped  his  s^gar  crops  to  said  merchants,  which  ilir  exceeded  in  valae  ^e 
amount  of  advances  made  to  him,  the  proceeds  of  which  he  was  allowed  to  draw  oot 
without  reserving  the  amount  of  the  advances.  Qrevemberg  died,  and  his  merchants 
fkiled  to  present  and  enlqrce  their  privileges  against  his  es'ate.  Held— that  tl)ie  failure 
on  the  part  of  said  Darby  k  Tremoulet  to  eoforce  payment  for  their  advances,  while  it  was 
In  their  power,  discharged  the  surety  who  was  bound  on  the  letter  of  credit  That  under 
this  state  oi  ftKits,  the  party  giving  the  letter  of  credit  is  discharged  by  their  laches. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St. 
Mary,  Train^  J.  JB,  F.  Winchester  and  Tuclcer  A  Davii,  SRmt 
plaintiffs  and  appellants.  DeBlane  dk  JPerry,  for  defendant  anA 
appellee. 

Taliaferro,  J.  The  plaintif!fe,  as  syndics  ot  their  tortaikt  Htm  of 
Darby  St  Trenio\ilet,  bring  this  action  to  recovcbr  the  liuDa  of  9ft,^4!>  51, 
with  interest. 
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Dar1>x  and  Tremouler,  Bjudlos,  t.  Eupiiemle  Fiuelier*  Widow,  etc 

.  They  predicate  their  claim  upon  a  letter  of  credit  directed  to  them 
by  the  defendant  requesting  them  to  make  advances  to  her  son,  Charles 
A.  Grevemberg,  and  accept  draffcs  drawn  upon  them  by  him  to  enable 
him  to  pay  the  price  of  a  plantation  which  he  had  purchased  in  the 
parish  of  St;  Mary,  fk-om  W.  W.  Jenkins.  The  plaintiffs  allege  that 
they  made  the  required  advances  for  the  said  Charles  Greyemberg  to 
an  amount  exceeding  $55,000.  That  this  indebtedness  was  reduced  by 
September,  1862,  to  the  amount  which  Ihey  ^ow  sue  for. 

The  answer  of  the  defendant  admits  her  signature  to  the  letter  of 
credit,  but  specially  denies  all  the  plaintiffs'  allegations  as  to  indebt- 
edness or  liability  arising  from  the  lettler  of  credit  they  declare  upon. 

The  defendant  had  judgment  in  her  favor  and  the  plaintiffs  appeal. 

lite  facts  presented  are,  that  in  the  year  1858  Charles  A.  Grevem- 
berg,  the  son  of  the  defendant,  entered  into  an  agreement  with  Jen- 
Ikins,  whose  plantation,  with  a  large  number  of  slaves  upon  it,  was 
under  seizure  at  the  suit  of  Stewart  Wilkins  Fisk,  Testamentary  £sec» 
utor,  V.  W.  W.  Jenkins,  and  advertised  for  sale  on  the  second  of  Jnly, 
1658,  by  which  he  was  to  become  the  purchaser  at  the  price  of 
$)  15,000.  In  consideration  of  this  purchase,  Grevemberg  was  bound 
to  transfer  his  plantation  in  the  parish  of  St.  Landry  to  Jenkins  at  the 
price  of  $45,000,  and  to  pay  kud.  discharge  for  him  the  amount  due  the 
Heizfug  creditors — $29,955  10.  iBesides  this  he  assumed  the  payment 
of  other  debts  of  Jenkins — one  to  Jackson  &  Co.  of  $17,075  39 ;  one 
to  the  estate  of  Louet  of  9GGfi  66i ;  one  to  D.  &  U.  Urquhart  of 
814,333  72,  and  a  payment  to  Jenkins  of  $7,964  97i. 

To  insure  the  performance  of  this  undertaking,  Grevemberg,  on  the 
third  of  July,  1858,  executed  a  mortgage  by  notarial  act,  in  favor  of 
Jenkins  upon  the  land  ^purchased  from  him  and  a  number  of  slaves 
attached  to  the  cnTtivatioii. 

Tlie  stipulations  of  the  parties  seem  all  to  have  been  carried  out 
fully.  It  seems  to  be  established  also  that  the  plaintiffs  advanced 
money  and  accepted  drafts  to  enable  Grevemberg  to  fulfill  his  obliga- 
tions to  Jenkins,  and  for  that  purpose  they  paid  for  Grevemberg  aboat 
$55,0C0. 

It  is  shown  that  the  commercial  partners,  Darby  &  Trcmoulet,  were 
tlio  iiictors  df  the  defendant  and  her  son,  from  June,  1853,  to  Septem- 
ber, 1862.  That  the  business  of  the  mother  and  her  son  was  carried  on 
separately,  and  the  defendant  daring  that  period  was  in  a  state  of 
opulence,  making  large  sugar  drops  and  shippitig  them  to  the  house  of 
Darby  &  Tremoulet ;  that  the  defendant  had  annually  large  sums  of 
money  over  and  above  the  wants  of  herself  and  her  plantation,  without 
debts  to  encumber  her,  and  that  she  was  in  the  habit  of  annually  dis- 
tributing her  surplus  funds  among  *her  children,  and  for  this  annual 
distribution  the  son,  Charles  Grevemberg,  came  in  for  a  !arge  share. 
It  is  also  shown  that  Grevemberg  himself  had  a  large  income  from  hia 
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plantation  and  tlmt  he  made  large  Bbipments  of  sugar  to  his  factors. 

For  these  paities  tlie  house  of  Darby  &  Tremoulet  held,  daring  the 

years  mentioned,  funds  to  the  amount  of  half  a  million.    The  solvency 

and  credit  of  Mrs.  Fuselier  were  unquestioned.    She  was  able  at  any 

time  daring  the  period  tlie  plaintiffs  were  acting  as  her  factors  to 

discharge  the  debt  for  which  she  was  bound  for  her  son.    The  son  alao 

liad  means  in  the  hands  of  Darby  &  Tremoulet  during  the  period  from 

July,  1858,  to  September,  1862,  to  have  discharged  the  debt.    These 

funds  should  have  been  applied  to  its  payment,  fbr  of  all  the  debts  of 

1858  and  1859  that  for  the  advances  to  pay  for  the  plantation  which 

was  mortgaged  was  the  debt  Grevemberg  had  the  most  interest  in 

discharging.    It  bore  interest.    It  was  the  oldest  of  the  debts  shown 

in  the  subsequent  accounts   rendered  by  the  factors.     A  runnings 

account  was  kept  between  the  parties,  and  the  balance  shown  in  Sep- 

tember,  1862,  against  Grevemberg  is  not  likely  to  be  any  balance  of 

the  price  of  the  plantation  from  Jenkins,  but  a  balance  of  all  the 

accounts  of  Darby  &  Tremoulet  against  Grevemberg.    There  haa 

certainly  been  laches  on  the  part  of  the  plaintiffs  in  not  giving  the 

defendant  notice  of  the  non-payment  of  her  Bon*8  indebtedness,  and 

preserved  for  her  all  rights  of  action  under  the  mortgage,  if  they 

intended  to  hold  her  bound  in  the  event  Grevemberg  fiEdled  to  reim 

burse  them  their  advances.    Instead  of  doing  this,  we  find  that  after 

the  (leath  of  Grevemberg,  in  1862,  and  the  insolvency  of  his  estate, 

the  plaintiffs  figure  as  ordinary  creditors  on  the  tableau  of  debts  of 

his  estate,  having  failed  to  become  subrogated  to  the  rights  of  the 

mortgagee,  who  was  entitled  to  the  first  mortgage  on  a  large  tract  of 

land  embracing  a  valuable  sugar  plantation. 

A  prolongation  of  the  tenn  gi-anted  to  the  principd  debtor  without 
the  consent  of  the  surety  will  release  the  latter.    C.  C.  article  dOdS, 

Tlie  creditor  can  do  no  act  whereby  the  rights  or  recourse  of  the 
surety  against  the  debtor  may  be  destroyed  or  impaired.  If  he  make 
a  novation  or  grant  time  to  the  principal  the  surety  is  as  effectually 
discharged  as  if  the  claim  had  been  satisfied.    3  Rob.;  10  Rob.  412. 

There  are  other  points  of  defense  in  this  case  not  without  weight, 
but  which  we  deem  it  not  important  to  ei:amine  at  length,  concurring 
in  the  opinion  of  the  District  Judge  that  the  laches  of  the  plaintiffs 
on  this  point  alone  are  shown  by  their  own  evidence  and  preclude  them 
from  recovering. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  <tf 
the  District  Court  be  affirmed  w'tth  costs  in  both  courts. 
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John  A.  Taylor  t.  Jamei  C.  HilL 

No.  682. — John  A.  Taylor  v,  James  C.  Hill. 

A  holder  of  mortgage  paper  having  prooeedad  bj  executory  proceaa  to  enforce  payment, 
cannot,  while  the  anit  ia  pending,  proceed  via  ardinaria  against  the  maker  of  the  notea. 
In  anch  a  oaae  the  plea  of  Us  pendens  will  be  maintained  aa  to  the  latter  feuit 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Lan- 
dry. Bailey,  J.  Oeorge  B,  King,  for  phiintiff  and  appellant.  J.  H. 
Overton,  for  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff  institutes  this  suit  on  two  promissory 
notes  of  the  defendant,  each  for  the  sum  of  $2188  14,  with  interest  at 
eight  per  cent,  per  annum  on  one  of  the  notes  from  the  seventeenth  of 
April,  1859,  and  like  rate  of  interest  ou  the  other  from  the  seventeenth 
of  April,  1860. 

The  defense  is  Us  pendens.  The  exception  was  sustained  in  the  court 
below  and  the  suit  dismissed.    The  phiintiff  has  appealed. 

There  is  no  error  in  the  judgment.  The  notes  were  secured  by 
mortgage.  The  plaintiff  first  proceeded  via  executiva.  From  the 
order  rendered  in  that  case  the  defendant  took  a  devolutive  appeal, 
the  transcript  of  which  forms  the  suit  numbered  six  hundred  and 
twenty  of  the  docket  of  this  court.  It  seems,  by  reason  of  a  prior 
mortgage,  the  plaintiff  realized  but  little  on  his  own  mortgage,  and  he 
seeks  by  this  action  a  personal  judgment  agaiust  his  debtor*  The 
exception  was  properly  sustained.    See  N.  S.  49S  and  665 ;   8  N.  S.  96. 

Jt  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs  in  both  courts. 


No.  686. — ^Bernard  Droore  v.  Charles  Moreau  and  Wife. 

In  a  anit  to  revlTe  a  Judgment,  it  la  incumbent  on  the  party  claiming  to  be  owner,  to  eatab- 
llrih  the  exiatenoe  of  the  Judgment  and  hia  ownerahip  thereof.  A  copy  certifled  from  the 
mortgage  office,  without  ahowing  the  loaa  of  the  original,  ia  not  aufficient  to  eetabliah  the 
exiatenoe  of  the  original  Judgment. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Avoyelles. 
Lewie,  J.  Irion  ds  Overton,  for  plaintiff  and  appellee.  Waddill 
&  Barhin,  for  defendant  and  appellant. 

Wylt,  J.  The  defendant,  Clarice  Goudeau,  wife  of  Charles  Moreau, 
has  appealed  from  a  judgment  entered  by  default  and  made  final 
against  her  husband  and  herself,  reviving  the  judgment  which  they 
had  confessed  in  June,  1858,  in  favor  of  Isaac  Levy  &  Co. 

It  appears  that  plaintiff  instituted  within  proper  time  the  necessary 
proceedings  to  revive  said  judgment  according  to  the  provisions  of  the 
act  of  the  thirtieth  April,  1853,  alleging  that  since  the  rendition  of  said 
judgment  the  said  Isaac  Levy  &  Co.  transferred  the  same  to  Bellocq, 
Noblom  &  Co.,  who,  in  turn,  transferred  it  to  him,  and  that  he  is  the 
owner  thereof,  and  it  has  not  been  paid. 

Copies  of  the  petition  for  revival  and  of  the  citation  were  served  on 
both  the  def^p4c^ts  fb^ording  to  law,  and  in  due  time  the  cause  was 


«40  SUPREME  COURT  OF  LOUISIANA, 

Bernard  Drogre  r.  CharleB  Mareau  and  Wife. 

pat  at  issue  by  default,  which  war9  afterwards  made  final,  revivin^^  the 
judgmonty  the  defendants  liaving  failed  to  make  ap])earance. 

The  appellant  urges  that  the  petition  for  revival  of  the  judgment  is 
insufficient,  because  it  does  not  mention  the  place  of  her  domicile  ;  it 
does  not  allege  that  tha  judgment  sought  to  be  revived  or  the  indebt- 
ness  upon  which  it  was  based  inured  to  her  benefit,  and  bccai^ae  it 
does  not  contain  a  prayer  asking  that  slie  be  authorized  to  stand  in 
judgment. 

These  objections,  if  of  any  weight,  should  have  been  urged  before 
the  joinder  of  issue.  We  do  not  think,  however,  that  averments  of 
that  kind  are  essential  in  a  simple  application  to  revive  a  judgmeut. 
The  law  simply  provides  the  mode  to  inteiTupt  tlie  prescription  of 
jodgment.  It  does  not  require  the  same  allegations  and  the  produc- 
tion of  the  same  evidence  upon  which  the  judgment  was  originally 
obtained. 

The  objection,  however,  that  the  default  was  viade  final  without 
8:'.fficient  evidence  of  the  existence  of  the  judgment,  and  of  the  owner 
thereof,  claimed  by  the  plaintiff,  is  made  with  more  effect. 

We  find  in  the  record  that  tlie  existence  of  the  judgmeut  was  not 
established  by  a  certified  copy  of  the  original,  m:ide  by  tlie  clerk,  but 
by  a  copy  of  the  Judgmeut  as  copied  into  the  records  of  the  mortgage 
office,  that  it  is  simply  the  copy  of  a  copy  certified  by  the  recorder. 

It  should  not  have  been  received  by  the  Judge  without  the  absence 
of  the  best  evidence  being  properly  accounted  for. 

We  do  not  find  in  the  record  evidence  proving  that  ]  1  lintiff  is  the 
transferee  or  owner  of  the  judgment  as  alleged  by  him,  but  we  cannot 
say  he  failed  to  prove  his  ownership  to  tlie  satisfaction  of  the  judge, 
who  states  that  ho  did ;  besides,  it  appears  from  the  note  of  evidence 
that  some  proof  of  the  transfers  was  offered,  as  we  there  find  the  fol- 
lowing entry :  '*  certified  copies  of  transfers  of  judgment  to  bo  fur- 
nished.*' 

The  authorities  in  20  A.  281,  and  19  A.  IW,  relied  on  by  tlie  appel- 
lant to  maintain  her  position  that  a  judgment  rendered  against  a 
married  woman,  without  her  being  authorized^  to  appear  in  court,  is  a 
nullity,  do  not  apply  to  this  case. 

In  those  cases  there  was  no  default,  a  tacit  joinder  of  issue  by  both 
the  husband  and  the  wife,  but  ^iipply  the  unautliorized  appearance  and 
answer  of  the  wife. 

The  court  there  very  properly  held  that  the  uuautlioidcod  answer  of 
the  wife  did  not  make  a  legal  joinder  of  issue  upon  which  a  judgment 
may  be  baspd. 

In  this  case  there  was  no  answer  by  either  the  husband  or  tiio  wtfe, 
although  both  were  legally  cited. 

There  was  a  default  entered,  which  by  fiction  of  law  was  the 
appearance  and  joinder  of  W^o  by  both  the  husband  anc^  the  wife. 


OPELOUSAS,  SEPTEMBER,  1S«).  i'4i 

Bernard  Drogre  t.  Charles  Morean  and  Wife. 

tho  tacit  appetiranco  of  both  implying  tlio  authority  of  the  fonner  to 
the  latter.    9  A.  197. 

From  the  face  of  the  record,  however,  we  are  not  satisfied  that  the 
existence  of  the  judgment  sought  to  be  revived,  and  plaintiff's  owner- 
ship thereof  were  properly  established.  We  think  justice  requires 
that  this  cose  sliou!d  be  remanded. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  be  avoided  and  annulled,  and  it  is  now  ordered  that  this  cause  be 
remanded  to  the  court  a  qua  to  bo  proceeded  in  according  to  law. 

It  is  further  ordered  tliat  plaintiff  pay  costs  of  the  appeal. 


No.  674.— A.  P.  NoBLOM  V.  E.  C.  Milbobnb. 

ContracU  entered  Into  during  tho  late  WAr  between  partlea,  the  one  realdlng  within  the  mlUtary 
llne  of  the  Uuit<'d  States  and  tho  other  within  the  Conlederate  Unca  of  military  oocnpa* 
tioo,  are  absolutuiy  uull,  and  no  action  wlU  lie  to  enforce  them. 

APPEAL  from  tlie  District  Court,  parish  of  St.  Landry.    Bailey,  J. 
B.  A,  Martclf  for  phiiiitiff  and  appelLaut.     Joh»  E.  King,  for 
defendant  and  appellee. 

IIowELL,  J«  Throe  cases  between  these  parties,  involving  the  same 
subject  matter,  were  cumulated  by  consent  in  the  lower  court,  for 
the  purpose  of  trying  a  peremptory  exception  filed  in  each,  and  a 
separate  judgment  was  rendered  in  eacli,  from  which  appeals  have 
been  taken  by  the  plaintiff,  and  they  are  before  us  in  one  transcript. 

The  plaintiff,  a  resident  of  New  Orleans,  alleges  that,  ou  the  sixteenth 
of  October,  lc63,  he  purchased  from  the  defendant,  residing  in  the 
parish  of  St.  Landry,  his  cotton  crop,  consisting  of  eighty  bales  of 
cotton,  then  on  the  plantation  of  the  latter  in  said  p«irish,  and  asks  for 
the  delivery  thereof  and  damages  to  the  amount  of  five  thousand 
dollars. 

The  exception  is  that  the  contract  is  an  immoral  one,  being  one 
between  parties  residing  at  the  time  within  the  different  hostile  mili- 
tary lines,  and  prohibited  by  the  acts  of  Congress,  tlio  proclamations  of 
the  President  and  the  laws  of  nations. 

The  exception  was  properly  maintained. 

All  such  trading  was  prohibited  and  the  courts  will  not  enforce  any 
contracts  arising  therefrom,  bat  wi.l  leave  the  parties  where  they  have 
placed  themselves.  See  Marchand  v.  Coyle,  IS  A.  G32;  Ilennen  r. 
Oilman,  SO  A.  241. 

It  is  therefore  ordered  that  the  several  judgments  appealed  from 
herein,  to  -wit:  in  the  cases  numbered  9499,  9531  and  9536,  on  tho 
docket  of  the  District  Court  in  the  parish  of  St.  Landry,  be  affirmed 
with  costs. 

81 
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No.  654. — Josephine  F.  Fanelie  Bouliont,  Widow,  v.  Pieqre  Gart 
1^  ^^  ct  al.;  Administrator. 


124   i< 


A  peremptory  exoepUoa  that  the  petition  dleolotM  no  froand  of  sction,  admita^  for  tbe  p«r> 
poses  of  the  trial  of  the  exception,  that  all  the  allegations  in  the  petition  are  tme,  and  no 
amount  of  evidonce  can  have  any  influence  in  determining  the  question  raised  by  the  ex. 
ception. 

APPEAL  from  tlie  District  Court,  Parisli  of  St.  Mary.     OateSy  J.     If. 
Perryy  for  plaintiiT  and  appellant,  Gary  d:  Fournet  and  A,  db  J?l 
VoorUieSy  for  defendant  and  appellee. 

Ludeling,  C.  J.  D68ir6  Beraud  died  in  1865,  and  the  administrator 
of  his  succession  having  ascertained  that  the  estate  was  insolvent, 
caitsed  a  meeting  of  the  creditors  to  he  convoked  pursuant  to  articles 
1160,  1161,  1162  and  11G3  of  the  Civil  Cjde.  At  that  meeting  the 
plaintiff  appeared  and  swore  that  she  was  a  privileged  creditor  of  the 
estate  for  the  sum  of  $1200,  constituted  as  her  dower  by  marriage  con- 
tract with  the  deceased.  And  the  administrator  having  caused  the 
property  to  be  advertised  for  sale  upon  terms  different  from  those  she 
had  indicated  at  the  meeting,  she  has  obtained  an  injunction  to  pro- 
hibit the  sale,  on  the  ground  that  as  a  privileged  creditor,  she  has  a 
right  to  have  so  much  of  the  effects  of  the  succession  sold  as  may  be 
necessary  to  satisfy  her  claim,  on  such  terms  as  she  chooses. 

The  defendants  filed  the  peremptory  exception,  *^*tluit  the  petition 
does  not  disclose  any  ground  of  action,  and  that  the  allegations  show 
that  the  rights  of  the  plaintiff  have  not  been  liquidated  or  settled  so  as 
to  enable  her  to  vote  in  the  deliberations  of  creditors.'' 

The  exception  is  in  the  nature  of  a  demurrer,  and  admits  all  the 
allegations  in  the  petition  to  be  true. 

It  is  difficult  to  discover  wherein  the  iiUegations  of  the  petition  are 
defective.  The  material  allegations  of  the  petition  are  that  the  estate 
is  insolvent;  that  she  appeared  at  the  meeting  of  the  creditors  and 
indicated,  in  the  manner  pointed  out'  by  law,  upon  what  terms  she 
desired  the  property  sold;  that  she  has  renounced  the  community 
which  existed  between  her  and  her  husband  \  tliat  '^she  is  a  privileged 
and  mortgage  creditor  of  said  insolvent  estate  in  the  sum  of  twelve 
handrc  J  dollars,  due  to  her  by  her  deceased  husband  as  dowry,  con- 
stituted per  marriage  contract,*'  *'  for  the  restoration  and  payment  of 
which  she  has  a  privilege,'*  etc ;  and  that  slie  will  be  irrejmrably  in- 
jured by  the  sale. 

On  the  trial  of  the  exception  the  defendant  oflbred  copies  of  the  in- 
ventory and  of  the  marriage  contract.  This  was  irregular.  The  ex- 
ception judicially  admits  the  truth  of  the  allegations  of  the  petition 
for  the  purpose  of  the  trial  of  the  exception,  and  no  amount  of  evidence 
could  CHANGE  the  allegationi  which  are  nuide  in  the  petition,  tmd  which 
are  admitted  to  be  true.  The  evidence  adduced  should  have  no  influ- 
ence in  determining  the  question  raised  by  the  exception.    4  N.  & 
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Shelmerdise  v.  Duf^;  13  An.  179;  Hiestand  v.  Ne^  Orleans;  14  An. 
138.    The  exception  should  have  been  overruled. 

It  is  therefore  ordered^  that  the  judjfpnent  of  the  District  Court  be 
avoided  and  reversed,  and  that  the  case  be  remanded  to  the  District 
Court  to  be  proceeded  with  according  to  law. 


No.  703. — ^Heibs  of  Bedell  et  al.  v,  Cilesie  Hates,  Tutrix,  etc.   Ade-    r^i  mS 

LARD  CxKUJXf  Intervener.  '— 

An  tntorrenor  caimot  be  heard  by  exooption,  to  the  form  of  action  by  the  plaiutlfb. 

A  diioree  of  the  court  homglagtittng  the  proceedinge  of  a  fiunfly  meeting  which  atithorlzed  the 
adjadication  of  the  community  property  to  the  aurTiying  parent  on  the  ettlmata  of  the  io- 
yentory,  amoonta  to  a  sale  of  the  property  to  the  survivor,  and  not  a  Judgment  for  money 
•n  yrhloh  exeouticm  could  lasne. 

A  creditor  intervening  in  a  anit,  by  the  hof  "i  againrt  their  mother,  to  enforce  payment  of  thetr 
interests  in  their  father's  estate  which  she  has  purchased,  by  opposing  the  validity  of  the 
olatms  of  the  heirs  ia  not  instituting  an  inquiry  into  the  correctQcss  uf  the  Judgment  ap- 
proving the  adjudication. 

The  heirs  of  a  deceased  parent  cannot  recover  itom  the  survivor,  who  haa  purchased  the  com- 
inunlty  interest  of  the  deceased,  that  portion  of  the  price  which  is  shown  to  ba  for  slaves 
be-ongiffgto  the  estate  or  their  deceased  parent.    Constitution,  Art.  128;  19  An.  284. 

APPEAL  from  the  District  Court,  pariah  of  St.  Mary.     Gates,  J.    J, 
G.  Oliver  d  Dumartrait,  and  Be  Blanc  d:  Perry,  for  intervcnor 
and  appellant,  D.  Caffery,  for  appellees. 

Howe,  J.  Jotham  H.  Bedell  died  in  the  parish  of  St.  ]!ilary  in  the 
year  1859,  leaving  a  large  iwoperty  in  community  with  his  wife,  Mrs. 
Cilesie  Hayes,  and  separate  property  amounting  to  $10,000.  The  sur- 
viving wife  was  confirmed  as  natural  tutrix  of  her  minor  children,  and 
Edmund  Rose  appointed  under  tutor,  on  the  thirtieth  of  January,  1860. 
An  inventory  was  made  and  on  the  sixteenth  day  of  February,  1860, 
Hie  community  property  was  abjudicated  to  the  widow  at  the  estimated 
value,  $75,978  dS. 

In  1863,  Emily  Bedell,  one  of  the  minors  died,  and  her  sliare  was  in- 
herited, one-fourth  by  the  widow,  and  three-fourths  by  the  other 
children.  In  1867,  this  action  was  instituted  by  the  heirs  who  had  be- 
come of  age,  and  by  Rose^  under  tutor  of  those  w!  o  still  rem  tiued 
minors,  to  obtain  judgment  against  the  defendant  for  the  amounts 
due  each  respectively  and  a  sale  under  their  tacit  and  special  mort- 
gages. 

Adelard  Carlin  intervened,  claiming  to  be  a  creditor  of  the  defend- 
ant for  $14,537  20,  subject  to  a  credit  of  $8000,  upon  a  note  made  by 
h^r  on  the  ilrst  of  March,  1862,  and  secured  by  special  mortgage  on 
her  lands.  He  excepted  to  the  form  of  the  action  by  the  heirs,  and  to 
the  capacity  of  the  under  tutor  to  sue.  The  suit  as  to  the  under  tutor 
was  dismissed.  The  exception  of  the  intervener  to  the  form  of  the 
action  was  properly  oveiTuled.  As  intervener  he  had  no  right  to  raise 
tl)is  question. 
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Heirt  of  B«d«ll  At  aL  t.  Cll«si«  Hayea,  Totrlz,  «ta    Ad«Iard  OktUh,  Interrenor. 

The  interrenor  further  opposed  the  claim  of  the  plaintiffs  upon  the 
metits. 

The  defendant  by  answer  admitted  herself  indebted  to  the  heirs  and 
filed  an  account  thereof. 

The  minors  Catherine  Bedell  and  Marietta  Bedell,  who,  with  Eliza- 
beth  Bedell,  hod  been  represented  as  plaintiffs  by  Rose,  having  been 
emancipated,  intervened  and  asked  to  become  plaintiffs,  and  set  up  the 
same  claim  as  the  other  plaintiffs. 

There  was  judgment  rejecting  the  demand  of  the  intervener  Carlin, 
and  in  favor  of  the  plaintiffs  for  the  amounts  set  forth  in  the  account 
filed  by  the  defendant,  and  that  their  legal  and  special  mortgage  take 
effect  from  January  30,  IdGO.    The  intervenor  Carlin  appealed. 

There  remains  three  questions  to  be  disposed  of  presented  by  the 
intervention  of  the  appellant  and  by  the  evidence. 

I.  The  intervenor  objects  that  the  calm  of  the  minors  against  their 
natural  tutiix  for  $1  >,0  K),  the  separate  property  of  their  father,  is  not 
established,  by  sufficient  proof.  It  was  included  in  the  account  of  the 
tutrix  made  in  1860,  at  a  time  not  suspicious,  when  the  defendant  was 
in  good  circumstances,  more  than  two  years  before  the  debt  to  Carlin 
was  contra<'ted.  It  was  homologated  by  the  court.  Its  correctaoss  is 
not  denied  or  put  at  issue  by  tlie  petition  of  intervention  of  Carlin^ 
and  the  account  in  which  it  figures  as  a  prominent  item  was  offered  by 
the  plaintiffs  and  received  in  evidence  without  objection.  It  would 
therefore  seem  that  this  portion  of  the  claim  of  plaintiffs  is  sufficiently 
established. 

II.  It  is  contended  by  the  appellant  that,  as  appears  by  the  record, 
the  community  property  adjudicated  to  the  defendant  was  in  part  com- 
posed of  slaves,  the  estimated  value  of  which  he  calculates  at  840,960, 
and  that  the  account  also  shows  an  item  in  favor  of  the  minors  for  the 
hire  of  a  slave,  $465 — and  that  these  items  should  have  been  dis- 
allowed. The  court  a  qua  erred,  we  think  in  not  reducing  the  claim  of 
the  minors  by  the  amount  of  the  price  of  the  slaves  held  in  common. 
The  adjudication  to  the  surviving  parent  was  a  sale.  The  estimate  of 
the  inventory  was  a  price.  A  portion  of  the  objects  of  the  sale  were 
persons.    C.  C.  338 ;  Constitution,  article  128 ;  19  Ann.  234. 

The  judge  a  quo  says  in  his  reasons  for  judgment : 

''The  slaves  were  adjudicated  to  the  survivor  of  the  community, 
upon  the  advice  of  a  family  meeting,  whose  proceedings  were  regularly 
homologated  by  judgment,  and  the  judgment  thus  rendered  cannot  be 
inquired  into  collaterally." 

It  is  quite  true  that  as  a  general  rule  judgments  cannot  be  inquired 
into  collaterally }  but  we  do  not  perceive  that,  as  to  this  branch  of  the 
case,  the  intervenor  is  making  such  inquiry.  The  family  meeting 
advised  an  adjudication,  the  judgment  approved  the  advice.  From 
this  resulted  a  sale ;  from  this  sale  a  debt ;  from  this  debt  a  mortgage. 
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There  was  no  judgment  against  the  defendant  at  that  time  for  a  sum  of 
money,  with  a  resulting  judicial  mortgage,  or  recognition  of  any  other 
sort  of  mortgage.  If  there  had  been,  this  suit  wonld  have  been  un- 
necessary as  to  the  plaintiffs,  and  such  {udgment  as  there  was  in  1860, 
homologating  the  proceedings  of  the  family  meeting,  the  appellant  does 
not  complain  of.  He  merely  asks  ns  not  to  enforce  the  debt  arising 
from  the  execution  of  the  judgment  so  far  as  it  was  a  contract  for  the 
sale  of  persons.  To  the  extent,  tlien,  of  the  price  of  slaves  the  claim 
of  the  plaintiffs  must  be  reduced. 

The  hire  of  the  slave  claimed  to  have  belonged  to  the  minors,  stands 
upon  a  different  basis.  It  appears  that  the  tutrix  from  1859  received 
for  this  hii*e  $465.  She  received  it  for  the  minors.  Some  one  chose  to 
pay  lier  so  much  money  for  the  minors.  It  is  not  her  money.  The 
minors,  and  no  other  persons,  claim  it.  The  tutrix  must  account  for 
it  even  if  she  received  it  unduly.    C.  C.  2974. 

III.  It  is  contended  by  the  appellant  that  no  interest  is  due  by  the 
tutrix  upon  the  amount  of  $10,000  received  by  her  October  8,  1859, 
and  upon  the  minors'  share  of  the  community  property  acyudicated  to 
her  February  16, 1860.  The  reasons  urged  are  the  same  as  those  pre- 
sented in  the  case  of  Fuselier  v.  Babineau,  14  Ann.  764^  It  was  there 
held  that  interest  was  due  by  the  tutor  upon  money  coming  into  his 
hands;  and  that  the  question  raised  was  no  longer  an  open  one.  See 
also  the  cases  in  3  La.  194 ;  4  R.  300;  5  Ann.  565 ;  10  Ann.  289. 

Upon  the  principle  of  stare  decisis,  we  do  not  feel  authorized  to  re- 
open the  controversy  on  this  point.  And  as  regards  the  community 
prox>erty  acyudicated  to  the  defendant,  the  law  seems  to  provide  ex- 
pressly for  the  interest,  as  well  as  the  principal,  of  the  debt  created  by 
the  acUudication.    C.  C.  833,  and  act  of  March  17,  1826. 

The  account,  however,  on  which  the  judgment  is  based,  and  to  which, 
giving  no  specific  amounts,  it  refers,  shows  that  the  interest  is  repeat- 
edly compounded  in  cases  where  its  annual  amount,  m  excess  ot  the 
exx>enses  of  the  ward,  is^  less  than  $500.  This  we  think  erroneous, 
C.  C.  341. 

For  the  reasons  given,  it  is  ordered  and  adjudged  that  the  judgment 
appealed  from  be  reversed,  and  the  cause  rejaaudol,  that  the  account 
of  the  defendant  as  tutrix  may  be  amended  and  stated  in  accordance 
with  this  decision,  and  to  be  further  proceeded  with  according  to  law, 
costs  of  the  apppeal  to  be  paid  by  the  appellees. 


No.  722.->BoBERT  S.  Perry,  Administrator,  t;.  Parish  of  Vermiliok. 

Wftmnts  for  money  drawn  hj  the  police  Jury  on  the  psrlih  »re  preoorlbed  hj  the  UpM  of  Htb 
-yean  from  the  time  they  become  dne. 

APPEAL  f^om  the  Seventh  District  Court,  parish  of  Vermilion. 
FortcTj  J.    B.  8.  Perry ^  for  plaintiff  and  appellee,  Joseph  M. 
jBreauXf  for  defendant  and  appellant. 
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fiobert  8.  Penr,  Administntor,  ▼.  PurLih  of  YeraUioii. 


Wyly,  J.  Plaintiff  boBes  his  action  on  certain  warrants  of  the  poliee 
jury  of  the  parish  of  Vermilion  held  by  him,  and  the  court  i^ftve  him 
judgment  for  the  amount  claimed. 

The  defendant  has  appealed. 

In  bar  of  the  action  the  defendant  pleaded  the  prescriptioa  of  five 
years,  the  warrants  being  then  over  five  years  past  due.  W^  think  t]ie 
judge  a  quo  erred  in  not  maintaining  the  plea  of  prescription.  Plain- 
tiff declared  upon  the  unconditional  obligation  of  the  defendant ;  it 
was  prescribed,  presumed  to  be  paid. 

We  see  no  reason  why  the  parish  of  Vermilion,  a  juridical  person, 
should  not,  as  well  as  any  other  person,  be  permitted  to  plead  the  pre- 
scription of  five  years  against  its  warrants.  Prescription  is  a  mode  of 
CKtinguiBhing  obligations,  the  same  as  payment  and  other  modes  ;  and 
we  know  of  no  law  prohibiting  tlie  extinguishment  of  the  obligation 
declared  upon  by  prescription,  or  which  prevents  the  parish  from 
making  the  same  defenses  that  any  other  person  might  make  to  a 
similar  obligation. 

The  doctrine  of  novation  resorted  to,  to  evade  the  plea  oi  prescrip- 
tion might  apply  as  well  to  notes  or  drafts  usually  given  by  persons 
in  evidence  of  debt.  It  does  not  apply  to  this  case.  The  suit  was  not 
instituted  upon  the  original  debt,  it  was  based  on  the  wiurants  of  the 
police  jury.  They  evidence  the  debt,  whatever  the  consideration  may 
have  been,  and  they  cannot  establish  it  because  of  prescription. 

It  is  thei*efore  ordered  that  the  judgment  of  the  court  a  q%ia  be  re- 
versed and  annulled,  and  it  is  now  ordered  that  there  be  judgment  for 
the  defendant,  plaintiff  paying  all  costs. 


No.  622. — ^Emily  Sittig,  Tutrix,  v.  A.  W.  Littell,  et  als. 

Where  Judgment  has  been  rendered  in  the  lower  c<mrt  ag»1n«t  ttie  maker  and  indoraer  of  a 
promisBory  note,  and  tbe  maker  appeals,  he  mnat  make  the  Indorser  a  partj,  othenHae  tba 
appeal  wiU  be  diamiBsed  for  want  ot  proper  parties. 

APPEAL  from  the  District  Court,  parish  of  St.  Landry.  Bailey,  J. 
T.  H.  &  E.  Letvis,  for  plaintiff  and  appellee,  Duprie  &  Garland, 
for  defendants  and  anpcllants. 

Howell,  J.  In  tliis  case  judgment  in  solido  was  obtained  against 
the  two  makers  and  the  indorser  of  a  promissory  note,  from  which  the 
two  makers  took  this  appeal  by  petition  and  asked  that  the  plaintiff 
be  cited.  It  is  manifest  that  the  indorser  has  an  interest  and  should 
be  a  party  to  the  appeal ,  and  as  this  court  will  notice,  of  its  own 
motion,  the  want  of  proper  parties,  the  appeal  must  be  dismissed.  12 
R.  203;  4  A.  577;  11  A.  409;  12  A.  755,  774,  801 ;  3  A.  317;  19  A.  137. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with 
costs. 
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No.  684.— A.  P.  NoBLOM  «?.  James  T.  Swords. 

▲  contnoi  nude  between  two  parties,  tlie  one  residing  within  the  Federal  lines  of  military 
oocnpation  and  the  other  within  the  so-called  Confederate  lines,  during  the  late  war,  is 
prohibited  l^  act  of  Congress,  and  is  therefore  nnlL 

• 

APPEAL  from  the  Eigbth  District  Court,  parish  of  St.  Landry. 
Baileif^  J.    B,  A.  Martel  for  plaintiff  and  appellant.    Jamet  M, 
Porter  and  JoJin  E,  King  for  defendant  and  appellee. 
Wtlt,  J.     The  contract  upon  which  this  action  is  based  reads  as 

follows: 

'*  Big  Cane,  Pauisu  op  St.  Landry,  Oct.  11,  '63. 

"  Mr.  A.  P.  Noblom 

J  T  S  **  Bought  of  James  T.  Swords. 

"25  bales  of  cotton,  at  $60 $1,500  00 

N        **  That  cotton  now  in  seed  and  stored  away  in  my  gin  house  on 

my  plantation,  situated  in  Big  Cane,  2  miles  from  my  landing.     I 

obligate  to  gin  it  as  soon  as  baling  and  rope  is  furnished  me  by 

the  purchaser,  and  to  forward  to  my  landing  whenever  called  for, 

and  in  good  order.    The  cotton  will  be  marked  as  per  margin. 

"JAMES  T.  SWORDS. 
**  Witness : 

J.  A.  Cappel, 

D.  A.  CUNET." 

The  defendant  pleads  in  bar  of  this  action  that  the  contract  was 
mado  in  violation  of  a  prohibitory  law,  and  therefore  void,  the  plaintiff 
then  residing  in  New  Orleans  in  the  Federal  liues,  and  the  defendant 
in  the  parish  of  St.  Landry  then  in  the  Confederate  lines. 

The  District  Court  gave  judgment  for  the  defeudant,  and  the  plain- 

t 

tiff  has  appealed. 

The  evidence  in  the  record  fully  establishes  the  fact,  that  at  the  time 
of  the  contract  the  plaintiff  resided  in  the  city  of  New  Orleans  inside 
of  the  Union  lines,  and  the  defendant  resided  in  the  parish  of  St.  Lan- 
dry within  rebel  lines. 

Commercial  transactions  of  this  character  were  inhibited  by  an  act 
of  Congress  for  purposes  of  public  policy,  and  the  contract  was  with- 
out effect,  producing  no  obligation  whatever.  Marchaud  v.  Coyle,  18 
A.  632. 

It  is  ordered  that  the  judgment  of  the  Court  below  be  affirmed  with 
costs. 


No.  685. — ^Alexander  Sellebs  v.  Euile  Sellers  et  al. 

A  possessor  of  property  under  am  aatbentlc  act  is  not  bound  to  establjsh  tbe  Tority  of  the  salo 

wber«  It  is  sttaohed  by  a  orsditor  on  tbe  ground  of  slmaUUon. 
Jht  burden  of  showing  simulation  IkUs  on  the  party  attaching,  when  the  purchaser  is  in  poe> 

session. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Lafayette.   Bailey j 
J.    M.  H,  Okrardfix  plaintiff  and  appellee.     WiUiam  dt  E.  Mouion 
fn  deteidant  and  ai^iellflnt. 
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Alexmnder  SeUert  ▼.  Einll«  Sellen  et  %L 


Wyly,  J;  Plaintiff  seeks  to  recover  from  the  defendant,  Eniile  Sellers, 
the  amoaut  of  a  note  made  by  him,  and  also  to  have  a  contract  of  sale 
by  public  act  from  Emile  Sellers  to  his  son,  Camile  Sellers,  passed  Jane 
11,  1S6S,  declared  simulated  and  void. 

lie  alleges  that  said  act  of  sale  is  regular  in  form,  and  the  property 
pretended  to  be  conveyed  consists  of  six  hundred  and  ftfty-four  and 
eighty-nine  hundredths  *'  acres  of  a  fine  body  of  well  timbered  land  in 
St.  Lahdry  with  all  the  improvements  thereon,  a  branding  iron  marked 
thus  tt  J  with  its  pretensions  of  horned  cattle  and  horses  branded 
therewith  without  reservation,  and  also  two  hundred  and  fifty  head  of 
sheep."  *  *  *  He  alleges  that  the  act  was  a  simulation,  tliat  no 
consideration  whatever  passed  between  the  parties,  and  that  its  object 
was  to  defraud  a  portion  of  the  father^s  creditors  and  keep  so  much  oi 
the  property  in  the  hands  of  the  son. 

Ho  further  alleges,  '^  That  the  property  thus  attempted  to  be  screened 
by  the  father  and  only  son  from  the  just  rights  of  the  father's  creditors, 
and  which  is  the  bulk  of  the  father's  property,  is  really  worth  more 
than  twice  the  sum  stipulated  in  the  simulated  act.*'  The  prayer  is  for 
judgment  for  the  amount  claimed,  and  that  the  pretended  sale  may  be 
declared  null. 

Both  the  defendants  joined  in  an  answer,  denying  the  allegations 
except  the  signature  to  the  note,  and  averring  that  the  sale  was  bona 
fide  and  lor  a  ^*  valid  consideration.'' 

The  District  Judge  rendered  judgment  in  favor  of  plaintiff  for  the 
amount  claimed,  and  decreed  the  nullity  of  the  sale  from  Emile  Sellers 
to  Camile  Sellers,  passed  before  William  Bryant,  Becordes,  on  the 
eleventh  July,  1866. 

The  deiendants  have  appealed. 

Tills  is  purely  an  action  en  declaration  de  simulation,  not  a  revocatory 
action  proper,  or  a^itio  pauliana.  Its  purpose  is  not  to  have  an  actoal 
sale  annulled  for  fraud,  but  to  have  the  declaration  that;  the  act  pur- 
porting to  be  a  sale,  was  not  a  real  sale,  but  only  a  shadow  cast  upon 
the  title,  a  mere  simulation. 

Tlie  consideration  of  the  sale,  as  appears  by  the  notarial  act,  was 
$1310,  $400  thereof  cash,  and  for  the  balance,  $910,  the  purchaser 
assumed  and  obligated  himself  to  pay  the  debts  of  his  vendor,  as  fol- 
lows :  '*  a  debt  of  $400  to  the  succession  of  Joseph  Le  Blanc,  a  debt  of 
$250  to  Bellom  Bourdean,  a  debt  of  $200  to  Sessin  Le  Blanc,  and  a 
debt  of  $60  to  the  succession  of  Don  Louis  Olideu  Broussard. 

It  does  not  appear  in  the  evidence,  nor  was  it  alleged,  that  the  ven- 
dor continued  to  hold  possession  of  the  property  after  the  act  of  sale 
was  passed.  There  is  nothing  in  the  record  to  show  that  any  ownership 
over  the  property  was  afterwards  exercised  by  tiie  vendor.  Indeed,  it 
appears  that  both  the  vendor  and  vendee  lived  togetlier  on  a  different 
tract  situated  in  the  parish  of  Lafayette,  which  one  of  the  witnesses, 
Broussard,  believed  was  not  owned  by  them.  The  defendants  reside  in 
the  parish  of  Lafayette,  as  the  plaintiff  alleges;  the  tract  of  land  sold 
was  situated  in  the  parish  of  St.  Landry.    Where  there  is  no  evidence 
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Alexander  Sellers  ▼.  £mile  beilen  et  al. 


to  tlie  contrary,  we  are  bound  to  consider  the  vendee,  by  notarial  act 
duly  recorded,  in  possession  of  the  property. 

The  sale  is  not  presumed  simulated,  tlie  purchaser  being  in  posses- 
sion, and  the  latter  is  not  bound  to  establish  the  verity  of  tlie  sale.  C. 
C.  2456. 

The  plaintilT  must  make  out  his  case.  lie  has  introduced  a  consid- 
erable amount  of  evidence  of  a  negative  character.  The  witnesses  did 
not  know  that  Camile  Sellers  had  money  or  that  he  had  enterprise. 

The  rebutting  testimony  shows  that  he  wiis  employed  before  the  war 
and  since  in  driving  cattle  for  one  of  the  witnesses,  that  he  received 
wages  theielor  at  the  rate  of  two  dollars  per  day  in  United  States  cur- 
rency, or  one  dollar  and  fiity  cents  per  day  in  specie ;  ^t  ift  also  in  proof 
that  he  owned  some  cattle,  and  that  he  had  sold  some  before  he  made 

A 

the  purchase. 

We  do  not  think  tlie  purcha'-scr  holding,  by  recorded  title,  property, 
not  in  the  possession  of  the  vendor,  is  bound  to  c3tablisX  the  verity  of 
the  sale.  It  is  only  where  the  vendor  retains  possession  by  precaiious 
title  or  otherwise,  that  the  law  presumes  simulation  and  puts  the  onus 
probandi  ot  the  reality  of  the  sale  on  the  purchaser.    C.  C.  2456. 

There  is  no  fraud  proved  against  either  the  vendor  or  the  vendee. 
The  record  shows  the  vendor  owns  other  property;  it  does  not  show 
that  he  is  embarrassed  or  in  failing  circumstances;  it  docs  not  show 
that  Uic  vendee  was  even  aware  of  the  existence  ot  plaintiff's  claim. 

On  the  whole  we  think  the  plaintiff  has  failed  to  make  out  his  case; 
and  that  a  notarial  title,  followed  up  by  possession,  should  not  be  dis- 
regarded upon  the  mere  suspicion  of  a  creditor  and  u^ion  negative  tes- 
timony of  the  character  adduced  in  this  case. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  amended 
by  rejecting  the  demand  of  plaintiff  to  have  the  sale  from  Emile  Sellers 
to  Camile  Sellers  declared  simulated  and  null.  As  thus  amended,  it  is 
ordered  that  the  decree  of  the  Court  a  qua  be  affirmed. 

It  is  further  ordered,  that  plaintiff  pay  the  costs  of  appeal,  and  that 
Emile  Sellers  pay  the  costs  of  the  Court  below* 

Rehearing  refused. 


No.  631. — ^Edwabd  Moore,  Tutor,  et  al.  v.  B.  B.  Simms,  Administrator. 

The  affidavit  of  the  District  Jndse*  filed  in  the  Supreme  Court  in  1867,  stating  that  an  appeal 
was  granted  in  open  court  In  1862,  is  not  suflicient  to  maintain  thd  appeal  in  the  absence  of 
an  order  of  appeal  in  the  record. 

A  PPEAL  from  Thirteenth  District  Court,  parish  of  Avoyelles.  Cul- 
./jL  tam,  J.  H.  8.  L.  Taylor,  for  plaintiffs  and  appellees.  JS.  FhUip$ 
and  A.  B,  Irion,  for  defendant  and  appellant. 

Wyly,  J.  The  appellees  move  to  dismiss  this  appeal  because  there 
never  was  an  order  of  appe^il  on  motion  entered  on  the  minutes  of  the 
b3 
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Edward  Moore,  Tutor,  et  aL  ▼.  B.  D.  Blmma,  Administrator. 

court  and  no  appeal  was  granted  on  petition.    We  find  no  order  of 
appeal  in  tbe  record. 

The  judgment  was  signed  on  nineteenth  Deceitaber,  ISG2,  but  tlie 
transcript  was  only  filed  in  this  court  on  fourth  September,  1867.  Oa 
the  same  day  the  affidavit  of  tlie  judge  was  filed,  stating  that  the 
appeal  was  granted  on  motion  in  open  court,  and  if  not  entered  on  the 
minutes  of  the  court  it  w:i9  au  omlssiou  of  the  clerk.  If  the  clerk 
omitted  to  enter  tlie  motion  a:id  order  of  appeal  oa  the  minutes  of  the 
court,  the  appclhiut  could  have  caused  the  entry  to  be  made,  nunc  pro 
tunCf  at  a  subsequent  term  of  the  court.  G  A.  707,  It  does  not  appear 
that  this  has  ever  been  done,  aud  the  motion  must  therefore  prevail. 

It  is  ordered  that  this  appeal  be  dismissed  at  appellant's  cosU. 


No.  720. — ^Faxkie  Satterfield,  Executrix,  and  Husband,  v.  C  P. 

Delavalade. 

A  party  who  recoiv<'d  a  tioto  for  collection  anl  afterward  retamod  it  to  the  ptrtj  ttom  whom  lie 
received  it,  uaiiui^t  be  hold  roup  •n«ible  on  proof  that  another  party  gave  him  notice  while  It 
wa«  in  hie  posMDi-ion  that  he  wai  thA  ownor  and  woold  hold  him  reepocsible  IT  he  did  not 
deliver  the  note. 

A  PPEAL  from  the  District  Court,  parish  of  Avoynlli's.  Millcry  J. 
ZjL  Cullo^ii  dc  Thorpe,  for  plaintififi  and  appcl!cc3,  Ilcndcrso.h  Tajlor^ 
for  defendant  and  appellant. 

LuDELiXG,  C.  J.  Tiio  plaiutiffi  sued  the  defendant  for  twenty-four 
Iiundred  and  thirty-five  do!la;\s  and  forty-three  cents,  with  legal  interest 
thereon  from  the  fourth  day  of  November,  1866,  being  tlie  amount  of  a 
promissory  note,  inventoriiid  as  the  property  of  the  succession  of  S,  M. 
Wells,  and  alleged  to  have  been  collected  by  the  said  Delavalade. 

It  appears  from  the  record  that  the  note  was  placed  in  the  hands  of 
Delavalade  by  Edward  H.  Satterfield  for  collection,  and  that  Delaval- 
ade returned  the  note  to  said  Satterfield,  who  surrendered  it  to  A.  T. 
Norwood,  the  ex*JCutor  of  one  of  the  makers  of  the  note,  in  considera- 
tion of  the  sum  of  fifteen  hundred  dollars  paid  to  the  said  Satterfield. 
ft  is  true,  that  it  is  proved  that  a  letter  was  written  to  Delavalade 
informing  him  that  the  note  was  the  property  of  the  succession  of  \VelK 
and  that  he  would  be  held  responsible  for  its  amount  unless  he  returned 
h  to  the  executrix;  but  we  are  not  prepared  to  admit  that  this  fact 
made  it  obligatory  on  him  to  deliver  the  note  to  any  one  but  Satterfield, 
from  whom  he  had  received  it  for  collection. 

The  evidence  satisfies  us  that  Satterfield  was  not  acting  as  the  agout 
of  Delavalade  when  he  received  the  money  from  Norwood ;  and  that 
Delavalade  is  not  responsible  to  the  plaintiffs  for  the  amount  claimed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  Judgment  of 
the  District  Court  be  avoided  and  reversed,  and  that  the  plaintiffs'  de- 
mand be  rejected  with  costs  of  both  courta. 
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Ixmis  Leon  ▼.  Her«iliift  BooiUet  et  win. 


No.  718. — Louis  Leon  v,  Hekmixa  Bouillet  et  als. 

OlUiion  Berred  on  ft  pmrtj  whose  ntttye  Uttguase  Is  French,  when  the  petition  is  only  written  in 

EngUiih,  will  interrupt  pretcription. 
Theeiceptioa  thftt  the  petition  ie  only  written  itx  the  English  language,  when  the  mother  tongue 

of  the  defendant  is  French,  ntnst  be  pleaded  in  limine  litis. 
The  rule  laid  down  in  article  2i69  of  the  Civil  Code,  that  the  hoabaod  cannot  be  a  witness  for  or 

a^inst  his  wift,  etc.,  is  without  exception,  aud  is  applicable  to  all  cases  in  which  either  oi 

them  are  directly  eoncernod,  without  reference  to  th,s  time  that  such  relation  commenced. 
A  sole  heir,  having  accepted  the  succession  of  her  mother  purely  and  simply,  has  the  right  to 

tike  poasoasiou  of  the  property,  and  her  husband,  by  administering  it  with  her  permission. 

does  not  be jome  personally  resxK>nsible  for  the  debts  of  the  succession. 

APPEAL  from  the  District  Court,  parish  of  St.  Mary.     Gates,  J. 
Oliver  (£*  Bumartely  for  plaintiff  and  appellee.     Siinon  £  VoorhieSf 
for  defendants  and  appellants. 

.  LuDELiNG,  C.  J.    This  action  is  based  on  the  following  obligation  : 
**$2000  Paroisse  Sainte  Marie,  Avril  2,  186L 

'*  Nous  promettors  solidairement  de  payer  k  Monsieur  Louis  Leon  ou 
k  son  ordre  la  somnie  de  deux  mille  piastre  avec  Finteret  de  huit  pour 
cent  I'an  depuis  cette  date  jusqu'^  parfeit  paiement  pour  valeur  re^ue. 

"WE.  G.  BOUILLET, 
"Pr.  B.  MAKTEL, 
''THE.  ABMELIN." 

The  plaintiiT  alleges  that  Sennina  Bouillet,  wife  of  B.  Martcl,  is  the 
sole  heir  at  law  of  her  mother,  G.  Bouillet,  and  that  she  and  her  hus- 
band have  taken  possession  of  the  property  of  the  succession  of  G. 
Bouillet.  He  sues  Hermina  Bouillet,  her  husband,  B.  Martel,  and 
Theodore  Armelini,  in  solido,  for  the  amount  of  the  obligation  above 
described. 

The  defendants  iSled  an  exception  to  the  proceedings  on  the  grounds 
that  their  maternal  language  was  French,  and  that  copies  of  the  petition 
and  citation  in  French  should  have  been  served  on  them.  The  judge 
a  <2uo  sustained  the  exception  as  to  B.  Martcl  and  Theodore  ArmeHn,  but 
overruled  it  as  to  Hermina  Bouillet.  It  was  admitted  that  the  mother 
tongue  of  all  the  defendants  was  French.  Tlie  exception  should  have 
been  sustained  as  to  all  the  defendants.  But  the  record  shows  that 
copies  of  the  petition  and  citation  in  French  were  served  orr  tlie  defend- 
ants before  further  proceedings  in  the  case  were  had. 

The  plea  of  prescription  has  been  filed  in  this  court )  and  it  is  con- 
tended that  the  citation  in  English,  served  ou  the  defendants  on  the 
fifth  day  of  October,  1865,  did  not  interrupt  prescription. 

Article  3484  of  the  Civil  Code  declares  that  prescription  is  interrupted 
<<  when  the  possessor  has  been  cited  to  appear  before  a  court  of  justice, 
on  accbimt  either  of  the  property  or  the  possession ;''  and  article  3516 
of  the  Code  provides  that  *'  the  prescription  releasing  debts  is  later- 
rupted  by  all  saoh  causes  as  interrupt  the  prescription  by  whidi  prop- 
erty is  acquired."    See  also  articles  3517,  3518.    Were  the  deleaU- 
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ants  cited  on  the  fifth  of  October,  1865  T    In  ThomM  «.  Bailie 
court  said:    ''The  article  172  of  the  Code  of  Practice  enacts  ^tbat 
the  petition,  when  either  paity  speaks  the  French  laagnage  as  a  motlier 
tongue,  must  be  dmwn  in  the  French  and  English  languages.*  ^    The 
same  expression,  *'»aiM<  be,'"  is  applied  to  all  the  required  forms  and 
particulars  of  a  i>etition,  such  as  the  names,  surnames  and  places  of 
residence  of  the  parties.    Bat  the  Code  does  not  pronounce  the  ahsoluie 
ftullity  of  a  i>etition  defective  in  these  particulars.    The  nullity  is 
tlierefore  only  relative ;  and  the  defendant  has  undoubtedly  a  right  to 
require  the  petition  and  citation  to  be  in  both  languages,  on  showing 
that  his  native  language  is  French ;  hut  it  does  not  foUow  that  the  suit 
must  be  dismissed,    7  La.  p.  415.    The  citations  and  returns  thereon,  in 
the  case  at  bar,  being  regular  on  their  £ftce,  would  have  authorized  judg- 
ments by  default  to  be  taken  and  made  final,  if  the  exception  had  not 
licen  urged  in  limine  litis.    We  must  conclude  therefore  that  the  defend- 
ants *'  had  been  cited  to  appear  before  a  court  of  justice,"  and  tliat 
pi*c8criptlou  was  thus  Interrupted.    Baker  v.  Thomas  el  al.  4  La.  418; 
4  K.  258 ;  12  La.  SSD-,  White  v.  McQuifian,  and  Flower  ot  al.  v.  O'Con- 
nor, 17  La.  218. 

On  the  trial  of  the  cause,  interrogatories  on  facts  and  avtfcles  ware 
propounded  to  B.  Martel  to  prove  that  he  was  atithorized  by  widow  6. 
Bouillet  to  sign  the  obligation  sued  on  for  her.  Heraiina  BouQlet 
objected  to  the  interrogatories  and  the  answers,  on  the  ground  that  said 
B.  Martel  is  her  husband,  and  he  is  prohibited  by  law  from  testifying 
for  or  against  his  wife.  The  objection  was  not  sustained,  and  she 
retained  a  bill  of  exceptions  to  the  ruling  of  the  jud^e  a  qtio. 

Article  2260  Civil  Code  is  peremptory.  ^*  The  husband  cannot  be  a 
witness  either  for  or  against  his  wife,''  etc.  '^  It  makes  no  difference  at 
what  time  the  relation  of  husband  and  wife  commenced,  the  principle 
being  applied  in  its  full  extent  whenevei'  the  interests  of  either  of  them 
are  directly  concerned."    Grecnleaf 's  Evidence,  §  — . 

"This  rule  is  believed  to  be  without  exception*''  11  An.  628.  The 
evidence  as  to  her  should  have  been  excluded.  There  is  no  legal  evi- 
dence in  the  record  to  show  that  B.  Martel  was  authorized  to  fiiga  t^e 
name  of  G.  Bouillet,  consequently  no  debt  is  established  against  the 
succession  of  G.  Bouillet.  The  judicial  admissions  and  tlie  evidence  in 
the  record  show  that  Hermina  Bouillet,  wife  of  B.  Martel,  is  the  sole 
heir  of  G.  Bouillet,  deceased,  and  that,  by  her  acts,  she  has  accepted 
the  succession  of  her  mother  purely  and  simply.  She  had  a  right  to 
take  possession  of  the  succession  property,  imd  to  permit  her  husband 
to  administer  it,  and  the  husband  did  not^  by  administering  the  prop- 
erty, render  hhnself  reiq»onsible  fbr  the  debts  of  the  succession. 

It  is  therefore  ordered,  a^jndged  and  decreed  that  the  judgment  of 
the  District  Court  against  ihe appellants  be  avoided  and  reversed;  and 
it  is  ordered  that  there  be  judgment  of  nonsuit  on  the  demaad  against 
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Hermina  Bouillet,  wife  of  B.  Martel,  and  that  there  be  jadgment  in 
fovor  of  the  defendant,  B.  Mattel,  on  the  demand  against  him,  and  that 
the  appellee  pay  the  costs  of  both  courts. 
Eehearing  refused. 


'  No.  695.— L.  F.  Genebes  et  als.  t;.  Edward  Simon 

A  pArtj  holding  a  mortgage  entitling  him  to  executory  process  to  enforce  It,  may  proceed  via 
ordinaria  against  the  mortgagee,  either  in  the  parish  of  his  domicile  and  residenoei  or  In 
the  parish  where  the  mortgaged  property  is  situated.    C.  P.  193. 

All  petitions  addressed  to  ccnrts  are  required  to  be  written  in  the  English  language,  but  where 
a  portion  of  a  petition,  not  essential,  and  without  which  the  cause  of  action  would  stiU  r»> 
main,  is  written  in  the  French  language,  the  petition  will  not  be  dismissed  because  it  is  not 
entirely  written  in  the  Soglish  language, 

APPEAL  from  the  District  Court,  parish  of  St.  Mary.    Oatee,  J. 
McMillan  d:  Mossy,  for  plaintiffs  and  appellees.    DeBlanc  <&  Ferrifj 
A,  L,  Tucker f  Gary  dt  Fournet,  for  defendant  and  appellant. 

Howell,  J.  The  plaintiffs,  holders  of  several  promissory  notes, 
made  by  the  defendant,  a  resident  of  the  parish  of  St.  Martin,  and 
secured  by  an  hypothecary  act  importing  a  confession  of  judgment, 
instituted  this  action  by  the  via  ordinaria  in  the  parish  of  St.  Mary, 
where  the  mortgaged  property  is  situated,  and  asked  that  the  defend- 
ant be  cited  and  condemned  to  pay  the  amount  of  their  respective 
claims,  and  that  their  mortgage  be  recognized  and  enforced  against  the 
property  described* 

Two  questions  are  presented  for  our  consideration  by  defendant's 
exceptions : 

First— That  the  action  is  exclusively  a  personal  action,  and  as  such 
ought  to  have  been  brcuglit  in  the  parish  of  St.  Martin,  at  the  defend- 
ant's domicile.  • 

The  general  rule  in  civil  matters  is,  that  one  must  be  sued  in  the 
parish  of  his  domicile,  and  s)i4ll  not  be  permitted  to  select  any  other 
domicilo  or  residence  for  the  purpose  of  being  sued,  but  this  rule  is 
subject  to  those  exceptions  expressly  provided  for  by  law.  C.  P. 
162.  The  next  article  (163),  provides  expressly  for  actions  like  this, 
in  which  the  hypotliecary  rights  are  sought  to  be  enforced.  It  says : 
**In  actions  of  revindication  of  real  property,  or  where  proceedings  are 
instituted,  in  order  to  obtain  the  seizure  and  the  sale  of  real  property, 
in  virtue  of  an  act  of  hypothecation,  importing  confession  of  judgment, 
the  defendant  may  be  cited,  whether  in  the  first  instance,  or  in  appeal, 
either  within  the  jurisdiction  where  the  property  revindicated  or  hypo- 
thecated is  situated,  though  he  has  his  domicile  or  residence  out  of  that 
jurisdiction,  or  in  that  where  the  defendant  has  his  domicile,  as  the 
nlaintiff  chooses.*' 
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The  application  of  this  article  to  Baits  of  tliis  character  has  been  fire 
quently  recognized.     See  2  N.  S.  374?  4  L.  240;  3  A.  637;  15  A.  346. 

Second — That  in  disregard  of  the  provisions  of  cur  constitution  » 
considerable  portion  of  plaintiffs^  original  petition  is  written  in  the 
French  language. 

Article  103  of  the  constitution  of  1864,  relied  on  by  defendant,  pro- 
vides tliat  '^  the  laws,  public  records  and  the  judicial  and  legislatiTe 
written  proceedings  of  the  State  shall  be  promulgated,  preserved  and 
conducted  in  the  language  in  which  the  constitution  of  the  United 
States  is  written."  The  portion  of  plaintiff's  petition  in  French  is  the 
description  of  the  property,  as  contained  in  the-  act  of  mortgage,  and. 
the  question  is,  does  tliis  conflict  with  the  above  article  f 

The  word  proceeding,  in  its  general  acceptation,  means  the /orm  in 
which  actions  are  to  be  brought  and  defended,  the  manner  of  interven- 
ing in  suits,  tlic  mode  of  deciding  them,  of  opposing  judgments  and  of 
executing  them.  The  forms  are  different  in  ordinary,  executory  and 
summary  proceedings.  C.  P.  146.  The  form  in  the  ordinary  proceed- 
ing is  by  petition  aud  citation. 

*'A  petition  is  a  written  document,  wliich  the  plaintiff  addresses  to  a 
competent  judge  setting  forth  the  cause  of  the  action  which  he  intends 
to  biing  against  the  defendant,  and  praying  to  be  permitted  to  cite  that 
defendant  before  him,  that  he  may  be  ordered  to  do  or  to  give  a  cer- 
tain thing.''    C.  P.  171. 

The  petition,  setting  tortli  the  cause  of  action,  must  be  in  the  Eng- 
lish language;  but  if  a  plaintiff  chooses  to  insert  in  it  any  part  of  the 
evidence  of  his  demand,  the  petition  will  not  be  defective  because  that 
part  is  in  the  French  language.  If  omitted,  the  petition  would  still 
contain  the  object  of  the  demand  and  the  cause  of  tlie  action — ^the 
written  proceedings  in  the  case  would  be  in  the  English  language.  If 
the  petition  in  all  its  essential  parts,  the  citation  and  the  other  material 
portions  of  the  proceedings  were  in  French  only,  and  not  in  English, 
the  objection  of  defendant  would  apply.  But  if  in  English  and  also  in 
Fiench,  the  constitutional  provision  invoked  would  be  complied  with. 
We  cannot  see  that  the  proceedings  in  this  case  have  not  been  con- 
ducted in  the  English  language.  The  exceptions  were  properly  over- 
ruled. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costa. 
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No.  707. — James  G.  Hayes  v.  James  M.  Thompson.  21  655 

ell8     27 

ProccecliDgs  against  a  party  allegod  to  have  usnrpod  or  intruded  Into  an  ofBce,  mnst  be  brought 
by  the  District  Attorney,  or  D;strict  Attorney  pro  tem.  of  the  parish  in  trliich  the  case 
arises,  in  the  name  of  the  Stito.    Acts  of  1868,  Ko.  l&O.  page  2M,  I  2. 

APPEAL  from  the  Eiglitli  District  Court,  parisli  of  St.  Landry.  For- 
icTj  J.  John  //.  Overton^  Ilenrij  L.  Garland,  Moore  <£•  Morgan^ 
Bailey  db  Eatileite,  and  B.  A,  Martel  for  plaintiff  and  appellant.  John 
E,  JSTrnz/and  George  li.  King  for  defendant  and  appellee.  George  TF. 
Hudspeth,  District  Attorney.  Thomas  IL  Lewis,  District  Attorney  |)ro 
tem, 

Wtly,  J.  Plaintiff  alleges  that  at  the  April  election  of  1863,  he  was 
duly  elected  sheriff  of  the  parish  of  St.  Landry;  that  subsequently,  to 
wit:  on  twenty-ninth  July,  1866,  he  entered  on  the  duties  of  his  office 
after  being  duly  commissioned,  and  after  giving  bond  and  being  quali- 
fied according  to  law.  He  alleges  that  since  then,  to  wit:  on  twelfth 
July,  18G9,  the  defendant,  James  M.  Thompson,  pretending  that  he  has 
been  appointed  and  cnmmissioned  by  the  Governor,  as  sheriff  of  said 
parish,  has  illegally  entered  into  and  usurped  the  office  of  sheriff  of  the 
parish  of  St.  Landry,  and  unlawfully  exercises  the  duties  thereof;  that 
the  petitioner  has  given  information  to  George  W.  Hudspeth,  District 
Attorney,  and  to  Thomas  H.  Lewis,  District  Attorney  |)ro  tem.,  of  the 
said  intrusion  and  usurpation,  and  has  requested  them  to  institute  suit 
against  said  Thompson  under  act  No.  156,  passed  in  1863,  but  that  they 
have  refused  to  do  so.  He  prays  that  said  Hudspeth  and  said  Lewis,  in 
their  official  capacities,  ''  be  ordered  to  institute  and  carry  on,  by  join- 
ing your  petitioner  in  this  suit  agaiust  said  Thompson,  the  proceedings 
provided  for  by  act  No.  156  of  the  acts  of  the  Legislature  of  1863." 

He  further  prays  that  judgment  be  rendered  iu  his  favor  recognizing 
hikn  as  sheriff  of  St.  Landry,  aud  decreeing  the  said  Thompson  to  be 
an  usurper  and  intruder;  and  that  he  have  judgment  agaiust  him  for 
•1000. 

This  was  evidently  intended  as  a  proceeding  under  act  No.  156, 
known  as  the  '*  intrusion  act.*'  Its  i)urpose  was  to  give  the  plaintiff 
possession  of  the  sheriff's  office,  and  to  have  the  incumbent,  Thomp- 
son, ^ected  as  an  intruder  and  usurper. 

On  referring  to  the  act  in  question,  we  find  that  actions  of  this  char- 
acter can  only  be  brought  in  the  name  of  the  State  by  the  District  At- 
torney, or  the  District  Attorney  pro  tempore,  aud  in  the  parish  of  Or- 
leans by  the  Attorney  General. 

The  second  section  of  said  act  makes  it  the  duty  of  tlie  District  At- 
torney, or  th©  District  Attorney  pro  tempore,  of  the  parish  where  the 
case  arises,  to  bring  suit  against  the  offending  party  when  so  required 
to  do. 

The  fourth  section  thereof  provides  that  when  the  action  is  brought 
on  the  relation  or  information  of  any  person  interested,  the  name  of 
such  person  ^hctll  be  joined  with  the  State  as  plaintiff. 
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The  State  feeling  an  iutereet  in  her  officers  and  desiring  that  none  of 
lier  offices  shall  be  filled  by  usurpers  and  intruders,  has  enacted  this 
law.,  wliich  13  very  plain,  requiring  proceedings  of  this  character  to  be 
brought  in  tlic  name  ot  the  State,  but  permitting  a  person  intereatcd  to 
*^  be  joined  with  Ike  State  as  plaintiff.^ 

Although  no  oTj^tection  has  been  made  by  the  defendant  to  the  form 
of  the  action,  we  cannot  permit  the  plaintiff  to  stand  in  judgment  in 
UD  action  which  the  law  declares  shall  be  brought  only  in  the  name  of 
the  State.  It  was  made  tlie  duty  of  the  District  Attorney  and  District 
Attorney  pro  tempore  to  institute  the  action  wlien  so  required ;  if  they 
failed  or  refused  to  do  so,  as  it  appears  they  did,  the  plaintiff  coald 
have  applied  to  the  District  Court  for  a  writ  of  mandamus  to  compel 
them  to  discharge  their  duty. 

In  the  case  of  Wickliffe  v.  Delassizo,  21  A.  — ,  we  held  that  a  pro- 
ceeding under  the  ^'  intrusion  act,^  (act  No.  156  of  the  session  of  I  J6d), 
conlti  only  be  brought  in  the  name  of  the  State.  We  still  adhere  to 
that  view  of  the  law. 

It  is  therefore  ordered,  that  tlie  judgment  appealed  from  be  avoideU 
and  annulled;  and  it  is  now  ordered  that  this  suit  be  dismi^ssed  at 
plaintifi^s  costs  in  lM>th  Courts. 

Rehearing  refused. 


az: 


No.  633. — liicuARD  G.  Eastin  v.  Edgau  Ducrest. 

I'Bjment  of  »  proml8«.)ry  note  cannot  be  enforoed  when  the  conaidermUon  to  ehowa  to  h«  tte 
piocuriog,  by  the  holder,  »  detaUlor  the  maker  to  enable  him  to  keep  out  of  acUve: 
aervioe  m  the  rebeUiou. 


APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St. 
Gales,  3,     Gary  &  Fournet  tor  plaintiff  ai^d  appellee.    De  Blane  d 
Ferry  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  sues  on  three  several  promissory 
notes,  ^mounting  in  the  aggregate  to  $963  principal,  besides  interest 
claimed  Irom  the  maturity  of  each  note.  Tlie  judgment  of  the  lower 
Court,  predicated  upon  the  verdict  of  a  jury,  was  in  favor  of  the  plain- 
tiff, and  the  defendant  has  appealed. 

The  defendant,  it  appears,  in  order  to  keep  out  of  active  military 
service  of  the  insurgent  authority,  contracted  with  the  plaintiff  to  pro- 
cure him  a  '^detail."  We  understand  by  a  detail  of  this  sort  an  obliga- 
tion upon  the  party  detailed  to  perform  service  in  the  interest  of  the 
rebellion  in  some  other  department  than  that  of  bearing  arms.  Con- 
tracts of  this  character  wer  regard  as  illegal  and  null,  and  this  Court 
will  not  extend  its  aid  for  their  enforcement. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  iurtlier 
ordered,  that  this  suit  be  dismissed  at  plaintiff's  costs. 
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No.  715.— John  FiiEXca  v.  William  A.  Siggs^  Administnitor. 

Ab  open  Mscount  for  moneja  paid  on  a  Jndgment,  for  materuia,  Ikbor  and  carpentar  work  dona^ 
aad  improvamenta  In  rapaira  and  InkproTemanta  on  tha  pramli^  la  preacrlbed  by  thraa 
yaara. 

Charges  tor  boftrd,  lodging,  and  support  of  another  are  preacrlbad  by  one  year. 

APPEAL  from  the  District  Court,  parish  of  Iberia.     Train,  J.    Simon 
&  Voorhies  for  plaintift'  and  appellant.      Jo9eph  A.  Breanx  for  de- 
fendant and  appellee. 

IIowELL,  J.  This  is  an  actJon  against  the  representative  of  the  sue 
cession  of  plaintiff's  mother,  upon  an  account  running  from  Hie  first  erf 
September,  1856,  to  the  twenty-second  of  June,  1867,  for  the  support 
of  the  mother,  at  a  fixed  price  per  month ;  for  the  amount  of  a  judg- 
ment paid  by  him,  in  favor  of  A.  Voorhies,  for  materials,  labor  and 
carpenter's  work  done  and  furnished  in  repairs  and  improvements  on 
the  pr^uises  of  the  deceased,  in  the  years  1858,  1869;  1861,  1862,  1865 
and  1866 ;  for  taxes  on  her  property  from  1856  to  1867  paid  by  him  on 
her  account,  and  for  funeral  expenses. 

The  defense  in  the  lower  Court  was  the  prescription  of  three  years 
which  was  sustsiined,  and  tlie  plaintiff  has  appealed.    In  this  Court  the 
defendant  has  filed  the  prescription  of  one  year  also.    Citation,  in  the 
Court  below,  was  served  on  thirty -first  day  of  May,  1869. 

In  the  particular  manner  in  which  plaintiff  has  set  out  his  demand 
we  must  consider  it  based  on  an  ''open  account"  and  sub^'ectto  the 
prescriptions  pleaded,  except  the  item  for  funeral  expenses  ($25),  which 
were  necessarily  incurred  and  paid  alter  the  twenty -second  of  June 
1867,  and  which  being  proven  by  the  evidence  admitted  in  the  Court 
below,  must  b^  allowed.  The  other  items  of  the  account,  within  the 
three  years,  being  for  the  board,  lodging  and  support  ef  plaintiff's 
mother,  are  t)rescribed  by  one  year. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed: 
and  proceeding  to  render  such  judgment  as  should  have  been  given  by 
tlie  Court  (h  qua :  It  is  ordered  that  plaintiff  recover  of  William  A. 
Riggs,  administrator  of  the  succession  Ox  Mary  Stine,  deceased,  the 
sum  of  twenty-five  dollars,  with  legal  interest  from  iudicial  demand, 
to  be  paid  in  due  course  of  administration;  and  it  is  further  ordered 
that  there  be  judgment  in  favor  of  the  defendant  on  all  the  balance  of 
plaintiff ^8  account  sued  on  in  this  action.  Costs  in  both  Courts  to  be 
paid  by  defendant,  the  administrator* 
83 
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No.  713.^yAL8AIN  A.  FOURNET  V.  BODOLPHS  BkEB. 

Wli«re  the  eridenoa  ihowi  that  •  lot  of  tiigar  taM  been  sold,  and  »  portion  of  tlia  price  eereed 
upon  taM  been  pftid  in  Confederate  notoe,  no  ecttoa  will  Us  to  enforce  p«}  inei.t  of  fha 
balanoe  of  the  alleged  price.    Conetltation,  Art  127. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Martin. 
Trainy  J.     Oary  db  Fournet,  for  plaintiff  and  appellee,  Simon  d 
YoorhieBf  for  defendant  and  api>ellant. 

Taliaferro,  J.  The  plaintiff  alleges  that  in  August,  1603,  be  sold 
to  the  defendant  seventeen  thousand  nine  hundred  and  forty-seren 
pounds  of  BugOTy  at  sixty-five  cents  per  pound,  amounting  to  #i  1,065  53. 
That  he  received  from  the  defendant  on  account  (8000,  and  that  tbe 
defendant  owes  him  the  balance,  (3665  55,  for  which  he  brings  this 
suit  and  prays  judgment.  The  suit  was  commenced  by  attachment, 
the  defendant  being  deemed  an  absentee.  He  appeared  by  his  attorney 
who  moved  to  set  aside  the  attachment ;  foiling  in  which,  he  filed  an 
answer  to  the  merits.  He  avers  that  if  he  owes  the  plaintiff  anything 
it  can  only  be  in  the  Treasury  notes  of  the  so-ealled  Confederate 
States,  or  the  equivalent  value  thereof  in  January,  1863,  in  legal 
currency,  that  plaintiff's  sugar  was  sold  for  Confederate  Treasury 
notes,  in  which  notes  plaintiff  received  in  part  payment  for  his  sugar 
eight  thousand  dollars.  Defendant  prays  that  the  plaintiff's  claim  be 
r^ected  in  whole  or  in  part  at  his  costs. 

There  was  judgment  for  the  plaintiff  for  the  amount  claimed  witli 
lien  on  the  property  attached. 

The  defendant  has  appealed. 

It  is  in  proof  that  at  the  time  the  SQgar  was  sold  the  article  was 
selling  at  Niblett's  Bluff  where  the  plaintiff's  sugar  was  sold  at  twelve 
cents  per  pound  in  specie,  and  fi'om  sixty  to  sixty-five  cents  per  pound 
in  Confederate  money.  It  exceeds  all  power  of  belief  that  a  merchant 
and  business  man,  as  it  appears  the  defendant  was  at  the  time  of  the 
purchase  of  the  sugar,  would  obligate  himself  to  pay  sixty-five  oente 
per  pound  in  gold  or  silver,  or  in  United^  States  currency  for  sugar 
when  he  could  purchase  the  article  for  twelve  cents  per  pound  in  silver. 
The  plaintiff  introduced  himself  as  a  witness  and  on  cross  examination 
said :  **  Confederate  money  was  not  the  consideration  for  the  sale  of 
the  sugar  which  I  made  to  Mr.  Eodolphe  Beer.  The  sum  of  $SM 
credited  in  petition  was  paid  in  Confederate  money.  The  price  of  sugar 
at  the  time  was  sixty-five  cents  per  pound  more  or  less  in  Confederate 
money." 

If  the  contract  had  been  on  a  specie  or  legal  currency  basis,  and  tbe 
parties  so  understood  it,  it  is  not  easy  to  see  why  the  plaintiff  received 
in  payment  of  more  than  two-thirds  of  the  price.  Confederate  money. 
The  plaintiff's  own  evidence  is  contradictory.  He  admits  that  he  re- 
ceived the  payment  of  eight  thousand  dollan  in  Confederate  money 
and  this  raises  a  strong  presumption  that  the  whole  price  was  to  be 
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paid  in  the  same  cnrreiicy.  The  whole  testimony,  taken  together, 
points  unerringly  to  the  transaction  as  one  in  which  tlie  parties  con- 
tracted the  one  to  give  and  the  other  to  receive  Confederate  money  in 
discharge  of  the  obligation.  The  plaintiff  by  receiving  the  $8000  in 
Confederate  money,  and  giving  his  receipt  at  the  time  to  be  credited  on 
the  net  proceeds  of  the  lot  of  sugar,  gave  credit  to  the  illegal  currency. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed. 

It  is  further  ordered  tliat  this  suit  be  dismissed,  the  plaintiff  paying 
costs  in  both  courts 

Rehearing  reftised. 


No.  701. — ^SuocxssiON  OP  Cornelius  Voorhies.    Opposition  to  Tab- 
lean  oi  Administrator. 

A  written  agrMment  to  pay  a  certain  amount  of  money  to  another,  styled  a  bond,  fldUi  under 
the  eUuM  or  denomtnatbm  of  promlieory  notee,  and  la  preecribed  by  the  lapee  ol  five  yeara 
from  maturity.    Bank  of  Tionliiana  o.  Williams,  ante  page  lU. 

A  payment  made  by  a  security  win  not  Interrupt  prescription  aa  to  the  principal  debtor. 

APPEAL  from  the  Parish  Court,  parish  of  St.  Martin.    FonteUeu, 
Parish  Judge.    8tmo»  d  Voorhies,  for  appellee,  DeBlanc  dt  Perry^ 
for  appellant. 

.  Howell,  J.  On  the  twenty-second  of  December,  1068,  the  adminis- 
trator of  the  succession  of  Cornelius  Voorhies,  deceased,  alleging  that 
he  had  no  funds  to  be  distributed,  filed  what  is  termed  '*  a  tableau  of 
classification  of  said  succession,"  setting  forth  the  amount  of  the  in- 
ventory and  the  amounts  of  the  mortgage,  privilege  and  ordinary 
debts,  which  he  prayed  might  be  published  and  homologated. 

Mrs.  CidaUse  Mouton,  surviving  widow,  opposed  the  homologation 
on  the  grounds  that  no  adminiatration  was  necessary,  as  the  property 
WQA  all  community  property  and  had  already  been  adjudicated  to  her 
t\t  the  price  of  estimation ;  that  if  the  said  adjudication  should  be  in- 
valid, she  should  be  placed  on  the  tableau  as  a  creditor  for  $90,000, 
paraphernal  f undies  secured  by  mortgage;  that  should  said  above  rights 
be  null  and  void,  then  she  should  be  placed  on  the  tableau  for  $2000, 
instead  of  $1000  as  a  homestead ;  and  she  opposes  all  the  claims  on 
the  tableau  except  the  privileged  chuniis,  as  being  prescribed  by  one, 
two,  three,  four,  five  and  ten  years,  and  especially  declares  that  the 
mortgage  claim  of  the  Bank  of  Louisiana  is  prescribed  by  five  years, 
and  the  mortgage  itself  is  extinguished  for  want  of  reinscription. 

The  Bank  of  Louisiana  also  filed  an  opposition,  alleging  that  the 
active  mass  of  the  estate  should  be  increased  by  certaiu  amounts 
specified;  that  the  surviving  widow,  having  used  said  amounts  to  pay 
debts  inferior  in  rank  to  certain  claims  set  up  as  privileged,  said  claims 
should  be  disallowed,  and  that  other  claims  'glassed  aa  privUegodi 
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except  the  clerk'd  bill,  and  all  other  debts,  except  that  doe  tbe  bank 
itself,  are  not  due,  and  if  due,  are  not  payable  out  of  the  price  of  the 
property  mortgaged  to  the  bank. 

Subsequently  the  said  bank  filed  an  answer  to  the  opposition  of  the 
surriving  widow,  asking  that  the  adjudication  to  her  of  the  commnnitj 
property  on  the  twenty-second  of  October,  18G0,  be  declared  null  and 
▼oid»  because,  at  the  time,  the  succession  was  and  still  is  largely  in 
debt,  and  specially  contesting  all  other  matters  set  up  in  said  oppCH 
sjitioD. 

After  hearing  the  parties,  the  Parish  Judge  rendered  judgment  bob- 
tainiug  the  opposition  of  Mrs.  Mouton,  widow,  etc.,  to  the  effect  that 
the  claim  of  the  Bank  of  Louisiana  be  rejected  firom  the  tableaa  with 
costs  of  its  opposition  and  condemning  the  estate  to  pay  costa  of  the 
widow's  opposition. 

Fit>m  this  judgment  the  bank  has  appealed. 

The  first  question  presented  for  solution  is  the  prescription  of  the 
bank's  claim  which  was  sustained  by  the  court  a  qua. 

The  claim  is  based  on  a  written  instrument  signed  by  Cornelias 
Voorhies  and  wife,  aud  denominated  a  bond,  and  is  exactly  similar  to 
the  one  sued  on  in  the  case  of  the  same  bank  against  D.  P.  Williams 
and  wife  (21  A.  121),  and  declared  subject  to  the  prescription  of  five 
years. 

It  is  contended  that  the  prescription  of  fire  years  does  not  apply ; 
tliat  if  it  does,  it  was  suspended  by  the  war  and  interrupted  by  pay- 
ments and  an  extension  of  payment. 

The  two  first  points  are  settled  adversely  to  the  pretensions  of  the 
bank  and  we  see  no  reason  for  unsettling  them. 

The  **  bond*'  or  note  is  for  $25,000,  and  was  due  on  the  fourth  of 
June,  1859,  and  secured  by  act  of  mortgage,  in  which  B.  O.  Tignaud 
intervened  and  bound  himself  and  his  firm  of  Menard  &  Yignaud  to 
pay  said  obligation  in  ease  of  default  on  the  part  of  the  mortgagers, 
and  waived  discussion.  At  the  above  date  a  payment  of  $5000  on  the 
principal,  and  of  the  interest  up  to  fourth  June,  1860,  was  made. 
On  tlie  first  July  following,  to  wit,  1859,  Cornelius  Voorhies  died* 
Joseph  Menard,  a  witness  for  the  bank,  testifies  that  the  firm 
of  Menard  &  Vignaud  were  the  commercial  agents  and  commission 
roerehadts  of  Judge  Cornelius  Voorhies,  and  after  his  death  continued 
aa  sueli  for  widow  Cornelius  Voorhies;  that  on  the  fourth  June, 
1830,  the  interest  to  fourth  June,  1861,  ^i^as  paid  by  Menard  &  Vig- 
naud, and  that  in  1661,  the  bank  extended  the  payment  of  interest  on 
the  bond  to  June,  1862.  To  the  last  direct  interrogatory  profmnnded 
to  him,  he  says:  ^'  The  last  payment  made  by  the  firm  on  the  bend  re- 
ferred to,  was  on  the  fourth  of  June,  1860.  Since  then  I  have  po  other 
recollection  of  any  other  payment  having  been  made  on  said  bond  for 
account  of  Mrs.  Voorhies.''  There  is  no  other  evidence  as  to  the 
alleged  extension. 
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Mrs.  Voorliiefl,  as  a  witness,  denies  that  Menard  &  Yiguaud  were 
authoiized  by  her  to  wake  ai^y  payment  for  her  to  the  Bank  of  Loais- 
iana,  or  that  she  Iiad  any  dealings  with  them  as  lier  factors  after  they 
sold  the  crop  of  1859.  The  lirm  therefore  was  without  authonty  to 
make  the  payment  on  the  fourth  June,  1860,  or  procure  the  alleged 
extension  to  June,  1862,  for  the  debtora.  The  payment  on  the  fourth 
of  June,  1860,  of  the  interest  to  fourth  June,  18(31,  would  not,  if 
authorized,  affect  the  plea  of  prescription,  as  more  than  five  years  in- 
ter\'ened  between  that  •date  and  the  acknowledgment  of  the  ad9iinis- 
tiiitor  on  the  twenty-sixth  of  March,  1867.  The  bank  however  con- 
tends that  Menai-d  &  Vignaud,  being  bound  with  the  debtors,  had  an 
interest  in  effecting  the  extension  of  the  payment  of  interest  to  the 
fourth  of  June,  1862,  and  that  it  being  an  acknowledgment  of  the  debt 
due  at  that  date,  interrupted  prescription  as  Jbo  the  principal  debtors. 

It  is  only  tlie  acknowledgment  of  one  of  the  debtors  in  aoUdo,  that  in- 
terrupts prescription  as  to  the  others.  C.  C.  3517.  Solidarity  is  not 
presumed,  and  as  Menard  &  Vignaud  did  not  expressly  bind  them- 
selves in  solido,  with  the  mortgagers  in  the  net  of  mortgage,  they  aire 
simply  the  security  of  the  latter,  and  their  acknowledgment  does  not 
have  the  effect  claimed  for  it.  Article  3518  C.  C.  says,  that  the  ac- 
knowledgment of  the  principal  debtor  interrupts  prescription  on  the 
part  of  the  surety  5  but  the  converse  is  not  declared,  and  as  there  ^ire 
no  other  modes  of  interrupting  prescription  than  those  established  by 
the  Code,  we  cannot  apply  the  interruption  of  prescription  in  behalf  of 
the  secunty.  The  judge  a  quo  did  not  err  in  sustainiog  the  plea,  and 
consequently  the  bank,  the  only  appellant,  is  without  interest  to  in- 
quire into  any  other  questions  involved  in  the  oppositions,  and  no  one 
else  complains,  who  can  be  heard. 

Judgment  afHrmcd  at  costs  of  appellant. 


No.  723. — SuccEssiox  op  Hortexse  Patin. 

In  ISdl,  before  em«nclpatfon,  m  number  of  sla^ee  wm  sold  »t  probete  sale  and  ptircbftsed  by 
ttie  heirs.  In  1867,  nfler  emancipation,  the  admixiittrator  fllcd  his  account  debiting  each 
one  of  the  heirs  with  the  amount  of  his  purchase  for  slaves,  which  had  not  been  paid  into 
Ihe  succession,  against  which  *be  oppo  ed  the  amount  of  their  respective  inheritances, 
crediting  or  charging  them  with  the  difference,  as  the  case  might  be.  The  heirs  opposed 
the  homologation  of  the  account.  Held— that  under  the  settled  Jurisprudence  of  the 
Slate,  the  obligations  contracted  by  the  heirs  in  1861,  on  account  of  their  purchase  of 
slaves,  being  null  and  void,  could  not  be  an  element  in  either  conlualon  or  compensation; 
nor  could  that  portion  of  the  proceeds,  for  the  sale  of  slaves,  forma  part  of  the  assets  of  the 
antate,  and  that  the  administrator  %nudt  account  to  the  heirs  for  their  portions  without 
tsking  Into  account  the  sale  of  slaves  as  assets,  and  without  charging  the  heirs  vrlth  the 
amount  of  their  purchase  for  slaves. 

APPEAL  from  the  Parish  Court,  parisli  of  Ltifayette.    Moss,  Parish 
Judge.     WUliam  Mouton,  for  appellant.    3f.  E.  Girard,  lor  ap- 
pellee. 
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IIowE,  J.  Iljrtease  Patin  died  in  li61,  and  on  the  twenty-eigbtli 
December,  of  that  year,  a  sale  of  the  effects  of  her  succession  was  made. 
At  this  sale  certain  slaves  were  purchased  by  the  heirs— one  bj  Marcel 
Begneaud.  for  $2040 ;  one  by  Alice  Begneaud  for  $2430,  and  two  by 
Emma  Begneaud,  widow  of  J.  M.  Dugas,  for  $3GG0. 

In  February,  1S67,  Onezime  Moaton,  the  administrator,  presented  an 
account  and  tableau,  with  prayer  for  adrertisement,  citation  an  I 
liomologiition.  The  heirs  above  named  filed  their  oppositions  alleging 
that  tliey  wei'e  illegaQy  charged  with  the  amount  of  their  purchases 
of  slaves,  the  effect  of  which  was  to  bring  them  in  debt  to  the  succes- 
sion, after  receiving  credit  for  their  inherited  shares.  The  account 
was  at  first  homologated  so  far  as  not  opposed,  and  after  trial  of  the 
oppositions  the  court  a  qua  gave  judgment  tjiat  the  oppositions  so  fiir 
as  the  inheritntice  of  each  was  concerned  be  rejected,  that  amount 
being  decreed  to  be  ''  settled  by  confusion^'  to  the  extent  of  their  par- 
cliases.  The  oppositions  were  maintained  for  the  balance  due  the 
succession  for  the  purchase  price  of  slaves. 

The  opponents  have  appealed. 

We  are  constrained  to  think  that  the  judgment  was  erroneous.  Under 
the  jurisprudence  of  the  State,  as  well  settled,  the  obligations  con- 
tracted by  the  heirs  by  their  purchase  of  December,  1861,  being  null 
and  void,  cannot  be  an  element  in  either  confusion  or  compensation. 
To  recognize  them  as  such  would  be,  practically,  to  enforce  them.  19 
Ann.  234 ;  Constitution,  aiticle  128 ;  C.  C.  2205,  2214. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed;  that  the  oppositions  of  the  appellants  be  maintained; 
timt  the  items  of  $2040  charged  against  Marcel  Begneaud,  of  $2430 
charged  against  Alice  Begneaud,  and  of  $36G0  charged  against  Enuna 
Begneaud,  widow  of  J.  M.  Dugas,  be  stricken  out  both  from  the  list  of 
debts  due  by  them  respectively  and  from  the  list  of  assets  with  which 
the  administrator  is  debited,  and  that  the  cause  be  remanded  in  order 
that  the  account  may  be  amended  and  homologated  according  to  law. 
Costs  of  the  appeal  to  be  paid  by  the  succession. 


■^  qflg         No.  734.— Adolphe Hartii ak  v.  H.  C.  Eentiiop£,  Administratrix,  et  al. 
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The  P»rlsh  Court  is  wiUiont  JuriMUctton  ratione  matervB  in  »  suit  where  the  emonnt  involTed 

it  above  flye  hundred  dolUrt.    Swan  v.  Oeyle,  ante  page  478. 
The  nnlUtf  of  »  judgment  resulting  from  want  of  Jurudiotion  raiioM  materim  may  be  urged 

at  any  time. 

APPEAL  from  tlie  Parish  Court,  parish  of  St.  Mary.    Handy,  Parish 
Judge.    A.  L,  Tucker,  for  plaintiff  and  appellee.    J.  G,  Oliver  d 
Dumartrait  and  DeBlanc  d  Perry,  for  defendants  and  appellants. 

Wtlt,  J.    The  defendants,  the  legal  representatives  of  the  succes- 
sions of  Valsin  H.  BentropCi  deceased,  and  Henry  Knight,  deceased, 
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have  appealed  from  a  judgment  rendered  against  them  by  the  Parish 
Court  of  the  parish  of  St.  Mary  for  $ia'}3  33,  based  upon  the  promis- 
sory note  made  by  said  Rentropo  and  Knight  on  fifteenth  January, 
1859.  The  first  objection  to  the  judgment  urged  by  the  appellants  is 
that  the  Parish  Court  was  without  jurisdlciion  ratione  materice^  the 
amount  involved  being  over  five  hundred  dollars. 

It  appears  that  the  suit  was  brought  in  the  District  Court  before  the 
organization  of  the  Parish  Court,  but  that  it  was  tried  in  the  Parish 
Court,  and  the  appeal  has  been  taken  irom  that  court. 

In  the  cases  of  Swan  v.  Gayle,  and  Calderwood  i*.  Ca!derwood, 
decided  at  the  Monroe  term^  this  court  hold  that  the  Parish  Court  is 
without  jurisdiction  to  try  a  suit  wh^re  the  amount  in  dispute  exceeds 
five  liundred  dollars.    Article  87,  constitution. 

We  see  no  reason  to 'depart  from  the  views  expressed  in  those 
decisions* 

The  judgment  of  a  court  without  jurisdiction  ratione  materia  is  a 
nullity  which  may  be  urged  at  any  time.    C.  P.  92,  609,  612. 

It  is  tlierefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  annulled  and  it  is  now  ordered  that  this  cause  be  remanded  to  the 
District  Court  where  it  was  instituted,  to  be  proceeded  in  according  to 
law,  and  that  appellee  pay  costs  of  the  Parish  Court  and  of  this  court. 


No.  711. — ^Pierre  H.  Lefevre  v.  Evelina  Hatdel  et  aL 

An  appeal  will  not  be  dismiued  on  the  ground  that  the  record  wm  not  filed  on  or  before  the 
retnm  day,  when  it  is  shown  that  there  was  no  term  of  the  oonrt  held  at  the  time  fixed, 
provided  it  was  filed  on  the  first  day  of  the  first  meeting  of  the  oonrt  after  the  appeal  was 
taken. 

A  mort^Uge  given  by  an  heir  on  her  indlvidnal  property  to  secure  her  one-Hfth  interest  in  an 
annuity  created  by  her  fi^ther  for  Uie  pnrchase  of  a  lot  of  slaves,  of  which  she  Inheclted 
the  one-fifth,  is  an  accessory  to  the  principal  obligation,  to  wit,  the  price  of  slaves,  and 
cannot  be  enforced.    Wainwright  o.  Bridges,  19  An.  23& ;  Constitution,  article  128. 

APPEAL  from  the  Thu*d  Judicial  District  Court,  parish  of  St.  Mary. 
Gates,  J.  J.  G.  Oliver,  for  plaintiff  and  appellee.  JP.  Fuaelier, 
for  defcudants  *nnd  iv>nellnnt«. 

TALrAJ'SBRo,  J.  The  phdntiff  and  appellee  moves  the  court  to 
dismiss  this  appeal  on  the  grounds — 

First — That  th^  transcript  of  record  was  not  filed  in  the  Supreme 
Court  00  the  return  day  of  the  appeal,  nor  within  three  judicial  days 
thereafter. 

Second — That  the  surety  on  the  appeal  bond  is  not  solvent. 

The  order  of  appeal  was  granted  on  the  eighteenth  of  May,  1867,  and 
the  transcript  of  appeal  was  filed  on  the  first  Monday  of  September* 
1869-TbeiDg  the  first  day  of  the  term. 

There  was  no  term  of  the  Supreme  Court  held  at  Opeloosas  for  the 
fears  1867  and  1868,    This  ground  is  therefore  not  tenable,    18  L.  374* 
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The  second  ground  is  also  untenable.  See  the  easo  of  Gray  v.  Ixme, 
9  An.  page  478. 

The  motion  to  dismiss  is  therefore  overruled. 

On  the  twelfth  of  October,  1850,  P.  H.  Lefevro  sold  to  Ct€oi^ 
Haydel  twenty-four  slaves  for  the  consideration  of  six  hundred  dollars, 
to  be  paid  annually  during  the  natural  life  of  the  vendor,  witk  the 
reservation  of  a  mortgage  on  the  slaves  sold. 

Evelina  Haydel,  heir  for  one-fifth  part  of  the  estate  of  her  father, 
George  Haydel,  the  original  vendee,  then  deceased;  executed  a  mort- 
gage in  favor  of  Lefevre  on  her  own  estate  called  Corantin^  to  secore 
the  payment  of  her  own  fifth  part  of  tlie  life  annuity  due  to  Lieferrc, 
principal  and  interest  being  one  hundred  and  twenty  dollars,  dne  by 
her  for  her  annual  share  of  the  life  annuity  due  by  her  father,  G.  Hay- 
del,  to  Lefevre.  Subsequent  to  the  execution  of  this  mortgage*  Evelina 
Haydel,  the  mortgager,  sold  the  mortgaged  premises  to  her  sister, 
-Annette  Haydel.  This  suit  is  bronglit  against  Evelina  Haydel  in  per- 
sonam, for  nine  hundred  and  sixty  dollars  and  interest,  being  her  share 
of  said  annuity  for  eight  years  at  one  hundred  and  twenty  dollars  per 
year  from  the  first  of  Marcli«  IdCO,  and  against  Annette  Haydel  in  the 
fbrm  of  the  hypothecary  action. 

There  was  a  declinatory  exception  in  the  record  filed  on  the  part  of 
Evelina  Haydel,  alleging  her  residence  to  be  in  the  parish  of  Terre- 
bonne. We  do  not  deciu  it  impoi*tant  to  consider  this  exception. 
Both  defendants  filed  peremptory  exceptions  setting  fbrth  that  the 
plaintiff  had  no  cause  of  action,  and  Annette  Haydel  filed  an  answer 
alleging  that  the  consideration  of  the  contract  sued  upon  was  the  price 
of  slaves.  * 

Judgment  was  rendered  in  favor  of  the  plaintiff  and  defendants 
appeal. 

The  act  executed  by  Evelina  Haydel  docs  not  purport  in  any  manner 
to  alter  or  modify  the  oiignal  contract  of  annuity.  On  the  contrary^  it 
studiously  refers  to  it  as  being  the  contract  under  which  the  party  is 
bound.  It  shows  no  other  interest  than  to  secure  the  obligation  already 
existing  by  a  new  and  additional  mortgage  on  her  own  property.  It  is 
an  accessory  obligation  to  the  principal  one,  which  it  recognizes  and 
confirms. 

The  consideration  then  being  a  proportional  amount  of  the  original 
consideration,  which  was  the  price  of  slaves,  the  contract  cannot  be 
enforced.  Wainwright  v.  Bridges,  19  An.  234 ;  State  ConstitatioD, 
article  128. 

It  is  therefore  ordered,  a^udged  and  decreed  that  the  jadgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  farther 
ordered  that  this  suit  be  dismissed  at  plaintiff's  eosts. 
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Mmrj  E,  Trnjlor,  Wiie,  etc,  y.  AugustoB  W.  Lmell  and  H.  M.  WMkerb«i;en,  T^sbuawtuy 

Execiitur. 

No.  G31. — Mary  E.  Taylor,  Wife,  etc.,  r.  AuGiraTus  W.  Littell  and 
II.  M.  Wackerhagen,  Testamentary  Executor. 

The  objeotion,  that  the  petition  does  does  not  etsto  the  full  name  and  reeidence  of  the  plaintUf, 

mast  b3  made  in  limint  Utia  by  dilatory  exception. 
Tlie  objection,  that  the  plaintiff  was  not  properly  authorized  to  prosecnto  the  action,  must  be 

pleaded  specially  In  the  court  below. 
The  maker  of  a  ncgoiiable  note  has  no  interest  in  raising  the  question  of  the  riglU  of  the 

payee  toindursc  it,  as  a  p  ^yment  to  the  indorsee  and  holier  will  protect  him. 

I 

A  Judffmeot  that  has  been  renderei  without  a  Judgment  by  deikalt  being  i^t  taken  is  illegal 

snd  null. 
Wb«re  a  final  Judgment  has  been  rendered  on  dofiralt,  and  appeal  token  tfaerefkrom,  the  cause 

wlU  not  be  remanded  on  the  allegation  without  evidence  that  the  conslderaiion  of  the  no;e 

sued  on  was  the  pii^  ot  a  slave. 

APPEAL  from  tlic  Distris^t  Court,  parish  of  St.  Landry.    JBatley,  J. 
King  &  Mart  tt,  for  plain  tiff  and  appellee.    Dupree  <&  Garland,  for 
defendants  and  appellants. 

Howe,  J.  Tiie  defendants  hare  appealed  from  a  judgment  by 
default  ou  a  promissory  uote,^and  have  prcHented  a  number  of  points 
tor  our  cousidenitiou.  They  urge  that  the  petition  does  not  sttite  the 
residence  of  the  }  laintilF  nor  her  full  name.  This  objection  (it  not 
entirely  frivolous),  should  have  been  pleaded  in  limine,  by  dilatory 
exception.    Paimely  v,  Bradbury,  13  La.  3o3. 

They  also  object  that  plaintiff  does  not  appear  to  have  been  properly 
authorL:ed  to  prosecute  the  action,  but  tliis  defense  should  also  have 
been  specially  pleaded  in  the  court  below.  Cochrane  v.  Miller,  10 
Ann.  140. 

They  further  contend  that,  as  the  note  was  made  to  the  order  of 
Eliza  M.  Taylor,  Utirix,  the  payee  had  no  right  to  indorse  and  transfer 
it  to  the  plaintiffj  but  whether  this  right  exist  or  not,  we  think  they 
have  no  interest  to  raise  this  qaestion.  A  payment  to  the  plaintiff, 
indorsee,  and  holder,  would  sufficiently  protect  them.  C.  C.  2141; 
Bacon  v.  Smith,  2  Ann.  442 }  Nicholson  v.  Chapman,  1  Ann.  222. 

The  same  answer  may  properly  be  made  to  the  objection  that  the 
suit  should  have  been  brought  by  the  plaintiff's  husband. 

An  exainination  of  thjB  record  shows,  however,  that  no  default  was 
ever  taken  against  the  defendant,  Mrs.  Wackerhagen,  and  the  judg- 
pient  therefore,  purporting  to  have  been  made  final  after  default,  is, 
as  against  her,  irregular  and  illegal,  for  want  of  issue  joined.  The 
counsel  for  appellee  states  that  it  was  rendered  by  mistake. 

The  default  against  Littell  seems  t^  have  been  regularly  entered  and 
confirmed  after  the  legal  delays.  The  appellants  assert  in  their  brief 
ihoA  tlie  obligtition  sued  upon  was  given  for  the  price  of  slaves,  and 
arge  that  the  cause  be  remanded,  9s  to  both  defendants,  in  order  that 
proof,  of  which  there  is- none  in  the  record,  may  be  made  on  this  point. 
We  bad  occasion  at  the  U^nn  lately  held  at  Natchitoches,  to  considei 
84 
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Executor. 

tliiB  question  in  tbe  case  of  the  siicceBBion  of  Tauzin,  and  held  thai 
under  such  circanistances  the  caae  could  not  be  remanded. 

For  the  reasons  given ,  it  is  ordered  and  adjudged  that  the  Judgment 
appealed  from,  as  to  the  defendant,  Augustu-s  W.  Littell,  be  affirmed 
with  costs ;  that,  as  to  the  defendant,  Mrs.  II.  M.  Wackcrha^n,  the 
said  judgment  be  avoided  and  reversed,  and  the  cause,  aa  to  lier,  be 
remanded  to  be  proceeded  with  according  to  lavr. 


N0.7OG. — De^iostiiexes  Nl'xez,  Administrator,!*.  Thomas  S.  Wixstos. 

On  a  motloii  to  diamiM  an  appeal,  the  Sapreme  Court  will  not  noUce  docnmcnta  not  fonninig  a 

part  of  the  re<:ord. 
Notes  given  for  the  price  of  alavea  cannot  be  enforced.    ConstltuUon,  art  12S. 

APPEAL  from  the  District  Court,  parish  of  YQiinilion.     JBaUcjfy  J. 
2>.  O.  Bryan  for  plaintiff  and  appellee,  Oliver  <£*  J)umartr€ut  for 
defendant  and  appellant. 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  ground 
that,  before  the  filing  of  the  appeal  bond,  the  judgment  wiis  voliiut^irily 
executed  by  the  appellant,  and  the  appellee^s  counsel  refers  us  to  four 
documents  annexed  to  his  brief  to  establish  the  fact.  Besides  the  ob- 
jection that  we  cannot  receive  new  evidence  in  this  Court,  or  notice 
documents  not  forming  a  part  of  the  record,  these  documents  are  not 
tiled.  We  find  no  legal  evidence  of  an  execution  of  the  judgmeut,  and 
the  motion  must,  therefore,  Ih3  denied. 

Upon  the  merits,  a  reference  to  the  evidence  in  the  record  shows  that 
the  notes  sued  on  were  given  for  a  part,  of  the  price  of  slaves,  and 
lience  their  payment  cannot  be  enforced. 

It  is  therefore  ordered,  tluit  the  judgment  appealed  from  be  reversed 
and  annulled }  and  it  is  further  ordered,  that  there  be  judgment  in  favor 
of  defendant,  with  costs  in  both  courts. 


No.  714. — Succession  of  Desire  Beraud.    Opposition  to  Appointment 

of  V.  A.  Fouanet  as  Administrator. 

The  flnt  ipplicant  among  creditors  is  enUUed  to  the  appointment  of  administrator,  without 
reference  to  the  amount  or  dignity  of  their  claims  against  the  estate.    C.  a  1039. 

APPEAL    from  the  Parish  Court,  parish  of  St.  Martin.    Fontelien, 
Parish  Judge.     Sttnon  dt   Voorhies  for  appellant,  Gary  d:  Fournet 
for  appellee. 

Howell.  J.  On  the  fourth  day  of  July,  1868,  the  application  of 
Valsin  A.  Fournet  for  letters  of  administration  of  the  succession  of 
DesinS  Beraud,  deceased,  was  published,  and  on  the  eleventh  of  the 
same  month  Richard  T.  Eastin  filed  an  opposition,  claiming  a  better 
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right  to  the  administration  of  said  successiouy  on  the  ground  that  he  is 
a  creditor  for  a  larger  sum  than  the  said  Fournet,  and  a  creditor  with 
mortgage.  The  Parish  Judge  decided  in  favor  of  the  first  applicant, 
and  the  opponent  has  appealed. 

We  concur  in  the  decision  of  the  Judge  a  quo.  By  the  terms  of  art. 
1117  C.  C.  the  Judge  must  give  the  administration  to  him  who  first 
made  a  demand,  if  tlie  contestants  have  equal  rights  thereto ;  and  this 
equality  of  right  does  not  depend  on  tlic  amount  or  dignity  of  the  debt^ 
due  them  respectively,  but  upon  the  classes  to  whom  the  law  assigns 
preference  successively.    C.  C.  1114;  2  A.  97. 

The  act  of  1854,  p.  51,  has  amended  art.  1116,  C.  C,  so  as  to  require 
the  judge  to  appoint  one  of  the  several  applicants  to  act  as  curator  or 
administrator.    No  necessity  is  shown  for  more  than  one  in  this  case. 

It  is  therefore  ordered,  tbat*tho  judgment  appealed  from  be  affirmed 
with  costs 


No.  7iG. — ^Pierre  Pecot  &  Co.  et  als.  v.  Armelin  Brothers  et  als. 

Where  suit  ia  bronchi  by  a  Judgment  oredltor  Against  thi^'d  partlee  to  annul  a  sale,  and  a  daticn 
enjpatentent  of  property  made  by  the  Jadgment  debtcMr  to  them,  and  they  have  not  been 
made  partlos  to  the  oiiglnal  suit,  they  may  controvert  tbo  demand,  although  it  be  liqn.- 
dated  by  a  Jnilgment,  in  the  same  manner  that  the  original  debtor  might  have  done  before 
Jadgment,  and  if  the  account  on  which  the  jadgment  ia  founded  ia  preacribed,  the  flea 
will  prevail  as  to  them  notwithntandlng  the  Judgment. 

The  purchase  oi  lands  at  the  succt-ssion  sale  of  the  estate  of  their  mother  by  the  heirs,  UiC 
their  subsequently  p!an.i:ig  m  partnership,  docs  not  constitute  them  partners  in  the  lands. 

A  partnership  which  has  tor  its  object  the  acquisition  of  real  estate  must  be  in  writing.    C  C. 

2807. 
The  mortgage  of  the  wife  attaches  t  j  the  interest  of  the  husband  in  the  lands  held  In  common 

before  partition,  to  secure  her  claim  for  her  paraphernal  property  received  by  him,  and  s 

datien  enpaiement  to  her  in  satisfkction  of  her  claim  is  authorized.    C.  C.  2367,  842L 
The  iact  that  a  party  owes  more  than  his  property  wiU  sell  fior,  does  not  prevent  him  itotL 

selling,  and  a  sale  made  under  sueh  circumstances  will  not  be  avoided  nnlMs  ftmad  Is 

sl.own. 

APPEAL  from  the  District  Court,  parish  of  St.  Mary.     Traiiiy  J. 
J,  G.  Oliver  &  Dumartrait  for  plaintiffs  and  appellees,  Simon  d 
Voorhies  and  Qihhon  ds  Wilson  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  P.  Pecot  &  Co.  et  als.,  syndics  of  the  insolvent 
firm  of  Parby  &  Tremoulet,  judgment  creditors  of  the  Aimelin  Brothers, 
sue  to  annul  the  partition  of  certain  lands  among  the  Armelin  Brothers, 
the  sale  by  Theodore  and  Aristide  Armelin  to  Emile  Perret,  and  the 
datien  en  paiement  made  by  Charles  Armelin  to  his  wife,  Marie  £. 

Perret. 

The  defendants,  Emile  Perret  and  Marie  E.  Armelin,  have  pleaded, 
in  this  Court,  the  prescription  of  three  years  against  the  account,  which 
formed  the  basis  of  the  judgment  in  one  of  the  suits  against  their  ven- 
dors and  transferer.  Article  1971  of  the  Civil  Code  accords  this  right : 
*^  When  the  defendant,  in  the  action  given  by  this  section,  has  not  been 
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nmde  a  pai-ty  to  tile  Buit  against  the  original  debtor,  he  may  controvert 
the  demand  of  the  plaintiff,  although  it  be  liquidated  by  a  judgment, 
in  the  same  manner  that  the  debtor  miglit  have  done  before  ttae  Jndg- 
ment."    12  La.  200;  4  An.  135,  Fox  t;.  Fox. 

The  account  of  Darby  v,  Tremonl(3t  was  due  twenty-second  Angast, 
1B62.  The  Armclin  Brothers  were  cited  on  X;he  fifth  of  October,  18G5. 
The  claim  was,  therefore,  presciibed.  The  accoant  was  not  an 
acknowledged  or  stated  account  (compte  arretS)  as  contended  for  bj 
the  plaintiff^'  counsel. 

But  the  plaintiffs  have  another  judgment,  under  which  also  tliey  are 
proceeding,  and  to  the  extent  of  that  debt  they  are  interested  in  avoid- 
ing the  sales  and  transfer  aforesaid,  if  the  same  be  in  fraud  of  their 
rtglits.  This  necessitates  an  examination  of  the  case  on  its  merits.  It 
is  alleged  that  the  land  which  was  partitioned  between  Charles,  Theo- 
dore and  Aristide  Armelin,  belonged  to  the  partnership  of  Armelih 
Brothers,  and  tliat  they  could  not  partition  the  property  among  tliem- 
selves  before  the  debts  of  the  partnership  had  been  paid.  We  have 
searched  in  vain  to  find  any  proof  of  the  existence  of  a  partnership  of 
any  8oi*t  befbre  the  purchase  of  the  land.  And  the  purchase  by  them, 
at  the  sale  of  the  property,  which  belonged  to  the  succession  of  their 
mother,  did  not  create  a  paitnership.  Nor  does  the  fact  that  they  Bid>- 
sequently  planted  in  partnership  make  the  land  bought  by  them  the 
property  of  the  partnership.  There  is  no  proof  in  the  record  to  show 
tlie  existence  of  a  partnersliip  which  had  for  its  object  the  acquisition 
of  real  estate,  or  which  was  intended  to  embrace  such  propertj^.  The 
Civil  Code  requires  such  partneraliips  to  be  in  writing.  Art.  2807 ;  ft 
An,  822 }  Cora  A.  Slocomb  «.  De  Lizardi,  21  An.  p.  d55.  The  property 
was  the  joint  propc^rty  of  the  Amerlin  Brothers — C.  C.  2777;  and  they 
had  a  periect  right  to  partition  it.  The  mortgage  of  the  wife  of  Chailes 
Armelin  attached  to  his  interest  in  the  lands  even  before  the  partition; 
and  the  (kitien  en  palement  to  her,  in  satisfaction  of  her  claim  for  para- 
phernal property  received  by  him,  was  authorized  by  law.  C.  C.  2967; 
2421 ;  2402. 

The  evidence  in  this  ease  does  not  sat^y  us  that  the  sale  to  Perret 
was  fmudalent.  There  is  nothing  wliatever  to  show  Mm  want  of  good 
faith;  and  his  vendors,  Theodoi'e  and  Aristide  Armelin,  offered  to 
transfer  to  the  plaintifiJs  the  notes,  secured  by  mortgage  on  the  property 
sold,  which  Perret  had  given  for  the  price.  This  certainly  does  aot 
indicate  a  fraudulent  intent  on  tlieir  part.  The  mere  fiwst  that  one 
happens  to  owe  more  than  his  property  will  sell  for,  does  not  prevent 
liitii  from  lawfully  selling  his  property. 

This  view  of  the  case  makes  it  unnecessary  to  notice  tlie  bills  of  ex- 
ceptions taken  by  the  deiendants. 

It  is  therefore  ordei*ed,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed;  and  that  there  be  judg- 
ment in  favor  of  the  defendants  rejecting  the  plaintiff*  demand,  wiA 
costs  in  both  courts. 
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No.  709.— Charles  H.  Wal&eb  v,  Edward  Simon,  Jr.,  Administrator, 

eto.    J.  Montgomery  et  al.,  Intervenors. 

A«lflrk  ol  Uia  DIcfrlct  Court  is  not  disqtulilled  on  ftocount  of  bit  office  from  becoming  snrety 

on  an  appeal  bond  it  an  9ipj^l  flrom  a  Judgment  ttam  the  ooort  of  which  he  Is  clerk. 
If  the  clerk  commit  a  c!eri0kl  error  of  imp  >rtanoe  in  lulling  citation  to  the  appellee  its  only 

efloct  would  bo  to  loqoire  t  me  to  be  given  for  a  correct  citation. 
The  illiBg  of  a  trmnscript  of  ajipeal  on  the  ftrst  day  of  the  meeting  of  the  Court  after  the  appeal 

is  talien  is  sufflcieut.    A  party  does  not  lose  his  right  of  appeal  because  of  ftllure  of  the 

Supreme  Court  to  hold  the  next  regular  term  ailber  it  is  taken. 
An  intbrrenor  must  establish  the  correctness  of  his  own  claim  before  he  can  oppose  presoripUon 

to  the  ptalutifl  's  demandx 

1  PPEAL  from  the  District  Court,  parish  of  St.  Martin.  OaieSy  J. 
.1\  McM.llan  &  Mossy,  for  intervenors,  appellants,  DeBlane  dk  Ferry ^ 
Qihhou  (&  WilsoHf  ft>r  appellees. 

Howe,  J*  A  motion  has  been  made  to  dismiss  the  appeal  on  five 
grounds  wliich  we  are  required  to  consider  seriatim. 

I.  TliAt  the  bond  given  to  secure  the  costs  was  signed  and  approved 
\yy  ti^e  clerk  of  the  District  Court  of  the  parish  of  St.  Martin  from  the 
decision  of  wliich  the  appeal  is  asked.  The  bond  is  signed  by  V.  A. 
Fonniet  as  surety  and  attested  and  filed  by  L.  P.  Brian t,  deputy  clerk. 
The  record  does  not  inform  us  that  Y.  A.  Fournet  was  at  this  time, 
M  ly  28,  IdG3,  clerk  of  the  coui*t,  but  if  he  was  he  could  become  a  law- 
ful surety,  at  least  where,  as  in  this  case,  he  did  not  approve  the  bond. 
10  L.'423. 

IL  Tliat  the  citation  pf  appeal  was  issued  on  the  twenty-eighth  of 
Miiy,  1863,  and  the  sheriff  made  a  return  of  the  same  at  the  citation  on 
the  second  of  May,  166S.  The  record  plainly  shows  that  this  was  a 
clerical  error  fbr  the  second  June,  1868. 

III.  That  the  citation  was  made  returnable  on  the  third  Monday  of 
August,  1863. 

By  the  citation  the  appellees  were  summoned  to  appear  *'at  the  next 
regular  term  of  the  Supreme  Court.'*  The  fact  that  the  clerk  added  in 
enxir,  that  the  term  would  bo  held  on  the  third  Monday  of  August  could 
mislead  no  one.  5  Martin  500.  It  certainly  did  not  mislead  the  ap- 
pellees in  this  case,  who  had  counsel  learned  in  the  law.  But  if  this 
clerical  error  was  of  importance,  its  only  effect,  since  it  was  not  the 
fault  of  the  appellant,  would  be  to  cause  time  to  be  given  for  a  correct 
eitation ;  and  this,  in  the  view  we  have  taken  of  the  case,  as  will  be  seen 
hereafter,  would  be  a  vain  thing. 

IV.  That  the  appeal  was  granted  in  May,  1868,  but  the  transcript 
\\*a8  not  returned  and  filed  in  the  appellate  court  on  the  third  Monday 
of  August,  1868,  nor  on  the  first  day  of  the  next  term  of  the  Supreme 
Court,  as  appointed  and  fixed  by  law,  nor  within  three  judicial  days 
thereafter,  nor  within  fifteen  months  after  the  citation  of  appeal  was 
issued. 
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'  V 


It  is  well  known  that  tliere  was  no  court  held  here  in  1868.  The 
three  judicial  days  after  the  return  day  of  this  appeal  did  not  begin  to 
run  till  the  court  was  opened  at  the  present  term  (1869),  and  the  trans- 
cript was  filed  September  6,  1861),  on  the  first  judicial  day.  This  was 
Hufficient. 

V.  That  the  intervenors  (appellants),  have  neither  offered  nor  in- 
troduced any  testimony  to  show  that  they  are  in  any  way  interested  in 
the  judgment  of  the  lower  court  from  which  tliis  appeal  was  taken. 

This  allegation  would  seem  to  refer  more  properly  to  the  merits  of 
the  intervenors'  claim,  which,  the  motion  to  dismiss  being  overruled, 
we  will  now  proceed  to  consider. 

This  action  was  instituted  upon  certain  mortgage  notes  held  by  the 
plaintiff.  The  defendant,  as  administrator,  admitted,  by  his  answ^, 
the  validity  of  the  claim. 

The  intei*venors  alleged  in  their  i>etition  as  follows : 

**  That  they  are  the  owners  and  holders  of  certain  notes  drawn  and 
indorsed  by  Edward  Simon,  Sr.,  the  intestate,  and  secured  by  oonven- 
tional  mortgtige  on  the  property  described  in  plaintiff's  i>etition,  which 
mortgage  on  its  face  appears  to  rank  next  inferior  to  that  of  platntiff*. 
wliile  in  law,  and  in  fact  it  has  a  superior  rank,  and  ought  to  be  paid 
in  preference  to  that  of  plaintiff,  as  it  is  sj^ecialiy  averred  that  the 
notes  sued  upon  are  prescribed,  and  which  prescription  they  plead;  and 
they  pray  tliat  plaintiff's  claim  be  rejected." 

There  was  judgment  rejecting  the  demand  of  the  intervenors,  and  in 
favor  of  plaintiff,  and  the  intervenors  appealed. 

Upon  the  trial  in  the  District  Court,  the  intervenors  offered  no 
evidence.  Tlie  notes  they  claim  to  hold,  and  which  are  so  vaguely 
described  in  their  [petition,  were  not  produced;  the  mortgage  by  which 
they  allege  these  notes  to  be  secured  was  not  exhibited,  and  we  are 
unable  to  say  that  they  have  in  any  way  established  their*  debts  in 
such  foim  as  to  lay  a  foundation  for  their  plea  of  prescription.  They 
claim  that  the  administrator's  account,  introduced  by  him,  establishes 
that  they  have  an  interest  as  creditors  to  plead  prescription ;  but  au 
examination  of  the  account  does  not  justify  this  theory.  .  Upon  the 
account  the  intervenors  figure  as  persons  who  claim  to  be  creditors,  but 
theU*  claims  are  disputed  by  the  administrator.  In  Regard  to  them, 
the  account  declares:  ^*  Suits  are  pending  in  the  District  Court  of  the 
parish  of  St.  Mary  •  *  *  in  regard  to  the  claims  herein  classed, 
*  *  *  and  the  administrator  still  persists  in  disputing  those  claimi. 
They  arc  classed  in  liis  account,  not  that  he  acknowledges  their  exist- 
ence, but  for  no  other  purpose  than  that  of  retaining  in  his  hands,  sub- 
ject to  and  until  the  decision  of  the  suits  above  referred  to,  the  amount 
which  the  holders  of  those  claims  will  be  entitled  to  in  case  their  suits 
be  decided  in  tiheir  fs^or." 
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The  account,  if  relied  upon  to  establish  the  interveners'  claims,  must, 
as  to  such  claims,  be  taken  as  a  whole,  and  so  t^en,  admits  nothing 
in  their  behalf. 

It  is  doubtful  if  the  plaintiff's  claim  is  prescribed.  It  is  doubtful  if 
the  plea  of  prescription  by  the  interreuors  is  made  in  proper  fomi| 
there  being  no  intimation  given  in  tlieir  ]>etition  of  what  prescription 
they  invoke  among  the  many  classes  established  by  the  Code.  Mans- 
field r.  E.  E.  Norton,  21  Ann.  p.  .'iDo.  But  however  this  may  be,  it  seems 
certain  that  the  intervenors  have  not  established  a  sufficient  interest  to 
enable  them  to  oppose  prescription  to  the  plaintiff's  demand.  C.  C. 
liA2i). 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  affirmed 
at  appellant's  costs. 


No.  632.— Faustin  Bordelon,  Administrator,  v.  Joseph  D.  Coco  et  al. 

A  party  taaiing  purchased  property  at  probate  sale  during  the  war,  eannot  set  np  in  defense  to 
the  payment  of  his  obligations  that  the  sale  was  made  on  the  basis  of  the  Talne  of  Con* 
federate  notes  at  the  time  of  sale,  and  obtain  a  reduction  of  the  price  bid  to  that  extent. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Avoy- 
elles.   Lewis  J  J.     Waddill  t&  Barbin,  for  plaintiff  and  appellant, 
Cullom  i&  Thorpe,  for  defendants  and  appellees. 

Taliaferro,  J.  The  defendant  Coco,  at  a  probate  sale  of  succession 
property  of  the  estate  of  Jean  P.  Bordelon,  in  February,  1863,  became 
the  purchaser  of  a  lot  of  hogs  at  the  price  of  five  hundred  dollars,  and 
in  conformity  with  the  terms  of  sale  executed  with  the  other  defendants 
two  promissory  notes  each  for  one-half  the  price,  and  payable  respect- 
ively in  one  and  two  years  from  the  day  of  sale,  with  interest  at  eight 
per  cent,  per  annum  from  maturity  of  each  note.  In  1866  the  plaintiff, 
&8  administrator,  brought  suit  to  enforce  payment  of  these  notes,  and 
the  defendant  set  up  in  his  answer  that  the  stock  purchased  was  not 
worth  more  than  one  hundred  dollars  in  gold;  that  Confederate  money 
was  the  only  currency  used  in  this  country,  and  that  it  was  expected 
by  all  parties  that  these  notes  were  to  be  paid  in  Confederate  money, 
which  was  then  worth  only  twenty  cents  on  the  dollar.  '  The  Judge  of 
the  lower  court  gave  judgment  for  $125  in  gold,  or  it's  .equivalent  in 
current  funds,  with  interest,  eto.  From  this  judgment  the  plaintiff  has 
appealed.  There  is  error  in  the  judgment,  in  this,  that  it  recognizes 
the  right  of  the  parties  to  deal  in  and,  consequently,  give  credit  to  an 
unlawful  paper  currency.  It  assumes  that  they  contracted  with  especial 
reference  to  the  discharge  of  the  debt  by  the  payment  of  this  illicit 
paper  issue,  and  thence  proceeds  to  ascertain  the  value  in  gold,  at  the 
time  of  the  contract,  of  five  hundred  dollars  of  that  currency  and  finds 
the  correlative  value  to  be  1 125*    This  is  not  in  express  terms  rendering 
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jadgmenfc  for  the  paymoitt  o^  five  hand  rod  dolLars  in  Confederate  paper 
money,  but  it  \»  in  giibstanee  the  same  tldug.    If  the  parties  contracted, 
the  one  to  pay  and  the  other  to  receive  the  debt  in  qnestiou  in  that 
issue,  OS  the  judge  a  quo  by  his  judgment  determines  tliey  did,  the 
contraet  was  null  ab  initio  and  the  suit  shoal  I  have  been  dismisaed. 
Tliis  should  have  been  done  if  such  were  found  to  be  the  case  ;  if  not, 
judgment  should  have  been  rendered  for  the  wliole  amount.     We  find 
1IO  such  array  of  facts  in  this  record  as  leaves  no  reasonable  doulit 
upon  the  mind  that  the  parties  contracted  with  reference  to  payment 
in  tlie  so-called  Confederate  money.    There  is  nothing  to  waiTant  tlie 
conclusion  that  the  administrator,  acting  as  he  did  in  a  fiduciary  ea- 
IMicity,  agreed  with  the  defendant  to  reeeive- payment  in  that  currency. 
The  terms  of  sale  were  fixed  by  the  advice  of  a  family  meeting,  and 
they  certainly  gave  no  authority  to  the  administrator  to  receive  i^ay- 
ment  for  the  minors'  property  in  a  worthless  and  constantly  depreciat- 
ing currency.    If,  as  a  witness  stated,  the  administrator  did  on  one 
occasion  receive  in  payment  a  small  sum  under  the  cash  limit,  in  paper 
of  that  character,  it  was  at  his  own  risk,  as  he  was  without  authority 
to  do  so.    There  was  no  declaration  made  at  the  sale  nor  any  intima- 
tion whatever  given  that  tlie  currency  in  question  would  be  received  in 
payment  of  the  property  of  the  succession.     It  may  bo  reasouiihly  BVLVh 
posed  tliat  the  parties  acting  m  behalf  of  minor  children  looked  throiigli 
the  vista  of  two  years  and  saw  in  the  distance  the  final  explosion  of 
tlie  i>aper  currency  then  in  vogue,  and  in  which  even  then  ull  confi- 
dence was  lost.    One  witness  swoi-e  that  in  13G3  there  was  gold  and 
silver  in  tlic  country;  tliat  cotton  was  bought  with  gold,  and  thctlic 
refused  to  take   Confederate  money  in  payment  of  debts  contracted 
before  the  war. 

The  defendant  executed  his  t\f o  promissory  notes  in  conformity  witJi 
tlie  terms  of  sale,  and  bound  himself  to  pay  five  hundred  dollars  to  tho 
estate  in  one  and  two  years.  If  he  bound  liimself  under  tlie*  belief  Uut 
he  was  to  discharge  his  obligation  by  tiie  payment  of  valueless  cur- 
rency he  wronged  himself.  There  is  notliing  we  find  in  the  record  that 
justified  him  in  that  belief. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled  avoided  and  reversed.  It  is  furtlicr 
ordered  that  the  plaintiff  have  judgment  against  the  defendants  iu 
solido  for  iive  hundred  dollars  with  interest  on  one-half  of  that  sum  at 
eight  per  cent,  per  annum  from  the  thirtieth  day  of  I^Iarch,  A.  D.  I8Gi, 
and  like  rate  of  interest  on  th«  other  half  from  the  thirtieth  day  of 
Majrch  A.  D.  1865.    The  defendants  to  jfUf  tiHl  costs  of  suit 


OPELOUSAS,  SEPTEMBER,  1«».  1578 

Tnneols  AKtticnn  et  ml.  t.  St  Ctaiir  de  Cenoit  ct  *L 


No.  613. — Fhancois  Arcexeaux  et  al.  v,  St.  Clair  De  Benoit  ct  af. 

The  sevNr»l  ftcU  of  the  Legtolttore  reeeed  in  1S01»  1865  and  1886»  provldiog  for  the  rtitarn  of 
appeelt  to  tho  Sapmrnxe  Court,  were  enacted  in  the  liberal  spirit  of  reinstating  the  right  of 
appeal  in  ail  icaseii  In  which  it  had  been  loet  or  snependcd  by  the  diaorganization  of  tho 
courtk  and  the  ntler  eonfiuion  uid  derangement  of  judicial  proceedinc*  ocnaet^uent  upon 
a  state  of  war.    Theae  atfttutea  should  be  construed  liberally. 

AppMla  granted  since  the  first  of  September.  1800,  end  filed  at  the  prox>cr  places  of  return,  on 
or  before  the  r^tiim  day  for  such  Appeals,  are  in  time,  although  the  return  be  made  snbee* 
quent  to  the  first  Honday  of  March,  I860,  to  which  time  the  right  of  appeal  had  bee^ 
extended  by  t!ie  act  of  Docember.  1805.  The  act  of  liarch  22,  1806,  is,  in  its  spirit,  an 
extension  of  t  .e  time  beyond  the  first  aionday  of  March,  18C0. 

▲  tnrrey  under  tiie  Spanish  OoTemment,  when  Louisiana  was  a  proTlaca  of  that  Kingdom, 
not  made  in  conformity  with  the  forms  and  requirement  of  the  order,  and  never  approved 
or  confirmed  by  the  Spanish  authorities,  is  merely  an  inchoate  title.  The  land  embraced 
by  such  surrey  pateed  by  fhe  treaty  of  cession  to  the  United  States  is  pftrt  of  the  public 
domain,  the  title  to  which  rested  in  tho  now  sovereign. 

IVhere  a  party  having  such  inchoate  title,  with  partial  confirmation  by  tho  United  States  Govern- 
]hent,.andin  order  U  obtain  a  ftirther  coilcestioh  under  his  claim,  enters  into  an  agree- 
ment with  contiguous  propriet  jrs  by  which  they  renounce  their  right  to  back  concessions 
under  the  acts  of  Congress  of  1811  and  1820,  and  he  recognizes  the  fall  extent  of  thetr 
claims,  he  Is  estopped  thereby,  in  an  a4^lBtment  of  botmdtrj,  Arom  clainilng  hmits  which 
would  conflict  with  those  of  the  other  party,  under  the  pretense  th*t  his  claim,  under  the 
original  order  of  survey,  has  been  fully  coofirmed  by  the  United  Slates. 

The  action  of  boundary  cahnot  be  prescribed  t^^aifist    Civil  Code,  article  821. 

APPEAL  from  tlie  Eighth  Judicial  District  Court,  parish  of  La- 
ieyette.  Martelj  J.  M.  E,  Girard,  for  plaintiffs  and  appellees. 
Gary  &  Fournct  and  DeBlanc  &  Pcrryj  for  defendants  and  appellants. 

Taliaferro,  J.  In  this  case  there  is  a  motion  to  dismiss  tho  appeal 
on  tho  ground  that  it  was  not  brought  up  in  accordance  with  the  pro - 
visions  of  tho  acts  of  tho  Legislature  diiccliag  the  manner  of  return- 
ing certain  appeals ;  on^  of  which  acts  was  passed  in  1864,  and  the 
other  in  December,  1835.  By  tho  act  of  18G4  it  was  provided  that  all 
appeals  should  bo  returned  to  the  Supreme  Court  at  New  Orleans. 
Tho  act  of  December,  1835,  directs  that  in  all  cases  in  which  appeals 
have  been  granted  from  judgments  of  the  District  Courts  of  this  State, 
at  any  time  since  the  first  day  of  September,  18(50,  tho  appellants  are 
granted  until  the  first  Monday  of  March,  18CG. 

The  point  made  by  tho  appellees  is  that  the  appeal  in  this  case 
having  been  gianted  on  the  twenty-ninth  of  September  1860,  and  the 
transcript  not  having  been  filed  at  the  proper  place  for  returning  the 
appeal,  on  or  previous  to  the  first  Monday  of  March,  1866,  the  appeal 
is  barred.  It  is  contended  t!:at  the  act  of  December,  1 805,  was  si>ccially 
enacted,  extending  the  time  for  bringing  up  appeals,  and  the  appel- 
lants not  having  availed  themselves  of  the  act  cannot  now  prosecute 
their  appeal. 

In  reply  to  this  it  is  urged  that  by  a  subsequent  law,  the  act  of  the 
Legtsldture  of  ^faroh  22^  18G6,  the  time  granted  by  the  former  laws 
WAS  extended.  That  act  provides  that  "'  all  appeals  which  have  been 
taken  since  the  first  of  June,  1860,  from  the  District  Coi:(rt8  of  this 
8tato  and  wUioh  are  now  pending  and  which  have .  not.  been  finally 
86 
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determined  on  tbeir  merits  sliaU  be  heard  and  determined  by  prefer- 
ence,  at  the  places  designated  by  existing  lawd,  provided,  tlie  records 
be  filed  on  or  before  the  next  return  day  after  the  passage  of  this  act^'^ 

We  think  a  proper  interpretation  of  these  several  acts  authorizes  tb^ 
conclusion  that  the  purpose  of  the  law  maker  was,  by  liberal  provi- 
sions, to  reinstate  the  right  of  appeal  in  all  cases  in  which  it  had  been 
lost  or  suspended  by  the  disorganization  of  the  courts  and  the  utter 
confus'on  and  derangement  of  judicial  procccdiuj  rcsiilling  from  war 
in  the  country. 

The  construction  of  the  acts  of  1961  and  ldG5,  contended  for  br 
the  appellees,  we  think  too  stringent  and  not  in  uuisou  with  the  spirit 
of  the  legislation  on  the  subject.  We  are  inclined  to  regard  the  act  ol 
1866  as  an  extension  of  the  time  for  bringing  up  appeals,  and  vrc  find 
that  the  transciipt  of  appeal  In  this  case  was  filed  within  the  time 
allowed  by  the  act. 

The  motion  to  dismiss  is  therefore  overruled. 

Coming  to  the  merits  of  the  case  we  find  it  to  bo  an  action  of  bound- 
ary, involving  from  its  character,  to  some  extent,  questions  of  title. 

The  plaintifiTs  allege  that  they  are  the  owners  of  several  contiguous 
tracts  of  land  which  tljcy  designate  by  numbers  and  display  their  rela- 
tive position  in  respect  to  the  defendants*  lauds  by  maps  and  diagrams. 
They  represent  them  as  lying  in  township  No.  8,  soalh  of  rangsS  No.  5, 
east,  in  tlie  southwest  laud  district  of  the  State,  and  bo  an  Jed  on  the 
west  by  tlie  Bayou  Veimilion,  extending  castwardly  from  the  bnyou 
the  depth  of  forty  arpeuts,  wliere  their  several  tracts  are  bounded  by 
tlie  contiguous  lauds  of  the  defendants,  lying  east  of  their  back  Iii:e  $. 
They  allege  their  titles  to  these  lands  to  be  derived  from  regular  con- 
firmations by  the  United  States  government  of  Spanish  gmuts.     The 
answer  is  a  general  denial  and  an  averment  of  ownershix)  of  the  lands 
in  question.    The  defendants  plead  the  prescription  of  ten,  twenty  and 
thirty  years.    They  claim  under  an  order  of  survey  granted  by  Gov- 
ernor Miro  to  Madame  Louise  de  Favrot  on  the  seventeenth  of  March, 
17SK).    In  the  year  1772,  the  Spanish  government  granted  to  Joseph 
Alexander  Declouet  a  tract  of  land  extending  by  diverging  lines  across 
the  Bayou  T6che  forty  arpents  deep  in  a  westwardly  direction  toward 
the  Bayou  Vermilion.    In  September,  1789,  after  the  death  of  the 
Chevalier  Declouet,  his  widow,  Louise  de  Favrot,  petitioned  the  gov- 
ernment for  a  back  concession  to  the  original  grant,  claiming  an  exten- 
sion of  the  fomicr  tract  forty  arpents  to  the  Bayou  Vermilion.    We 
have  already  noticed  the  order  granted  by  Governor  Miro  upon  this 
(petition.    The  order  was  executed  by  Gonsoulin,  who  appears  to  have 
l^een  a  surveyor  of  that  time,  on  tiie  twenty-fourth  of  April,  1796. 
This  order  of  survey,  it  appears,  was  never  returned  or  approved  by 
the  Spanish  authorities.    It  seems  never  to  have  been  pi-oceeded  with 
further  than  the  location  made  by  Gonsonlin.    The  title  of  the  Spanish 
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govemment  was  ne^er  divested,  and  oonseqnently  it  passed  by  the 
treaty  of  cession  to  the  United  States  as  part  of  the  public  domain. 
The  title  under  the  order  of  survey  was  only  inchoate  and  imperfect 
and  subject  to  the  future  action  of  the  new  sovereign.  4  An.  99;  7  An. 
546;  11  An.  142.  In  1811  the  United  States  coufiimed  a  part  only  of 
this  claim,  viz:  Sixteen  hundred  arpents  bounded  by  parallel  lines. 
Of  the  disposition  mode  of  the  remainder  we  shall  speak  further  on. 

The  titles  of  the  several  plaihtiffi»  are  based  on  grants  by  the  Spanish 
GovemmeDt  in  1781 ,  with  regular  confirmations  by  the  Board  of  Land 
Commissioners  in  181 1 .  These  confirmations  are  for  forty  arpents  in 
depth  on  each  side  of  the  Vermilion,  the  extent  of  the  front  lines  vary- 
ing. These  several  tracts,  nine  in  number,  lie  contiguous  to  each  other, 
and  by  a  survey  made  about  the  year  1854,  and  approved  by  the  Sur- 
veyor General  of  Louisiana,  are  shown  to  run  back  castwardly  from  the 
Vermilion  forty  arpents.  By  this  plot  of  survey  introduced  in  evidence 
no  confliction  of  these  tracts  is  sliown  with  other  lands,  it  is  however 
certain  from  the  evidence,  that  if  the  sur^'ey  of  the  back  concession  of 
Mrs.  FavTot  be  extended  forty  arpents  westwardly  from  the  original 
grant  to  Declouct  on  the  T^che,  it  must  inevitably  conflict  with  the 
surveys  running  eastwardly  forty  arpents  from  the  Vermilion.  It  is 
this  confliction  of  these  claims,  if  both  are  extended  their  full  depth, 
that  forms  the  gist  of  this  controversy. 

The  defendants  undertake  to  show  that  tliis  difficulty  has  long  since 
been  settled  by  the  ancestors  ot  the  present  litigants.     They  show  a 
formal  notarial  act  executed  on  the  sixteenth  of  February,  1802,  before 
Louis  Charles  DeBlanc,  civil  and  military  commandant  of  the  post  of 
Attakapas,  to  which  Alexander  Declouct  was  a  party  on  the  one  side, 
and  Louis,  Pierre,  Alexander  and  Francis  Arceueaux,  Francis  Car- 
mouche,  Joseph  Breaux  and  Jean  Guilbcau  were  parties  on  the  other 
side.    By  this  act  the  parties  agreed  to  establish  a  division  line  to  be 
marked  by  indicia  ot  a  permanent  character,  and  obviate -for  the  future 
all  cause  of  dissension  on  the  subject  of  their  boundaries.    The  last 
named  parties  acknowledged  that  on  the  east  side  of  the  Vermilion 
their  claims  ''would  reach  and  extend  on  the  lands  of  Declouct.*^ 
Along. tlie  division  line  agreed  upon,  roads  were  to  be  opened  through 
the  swamp,  and  mounds  of  earth  were  to  be  thrown  up.    At  that  time 
no  siureys  had  been  made  of  the  several  tracts  claimed  by  the  Arce- 
neanx  and  others,  but  it  seems  that  the  back  line  of  the  Declouct  claim 
would  have  reached  to  within  about  fourteen  arpents  of  the  Vermilion. 
The  surveyor,  who,  under  an  order  of  court  i>end]ng  this  suit  in  the 
lower  court,  made  a  survey,  found  no  certain  traces  or  remains  of  this 
boundary  line  established  by  the  act  aforesaid;  but  several  witnesses 
testified  to  the  existence  of  two  or  three  mounds  in  the  vicinity  of  the 
supposed  location  of  the  line  of  division.    Upon  the  inventories  of  the 
estates  of  Fran9ois,  Pierre  and .  Toussaint  ArceneauX|  tracts  of  Imd 
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ave  desciibed  a«  liaTing  fpoDt«  pn  the  east  side  of  the  YermilMn 
running  /wirt^H  orpents  in  dc^tlu    There  is  little  room  to  doubt 
tliere  was  a  diTision  line  established  between  the  patties  as  the 
act  purports,  and  tliat  it  was  placed  at  the  distance  of  about  foutefln. 
arpents  fvoiu  the  Vvrniilion. 

We  shall  now  revert  to  the  final  actioQ  of  the  United  States  QoTmaL- 
inent  upon  tl^o  bacl^  concession  of  Mrs.  Favi'ot  and  to  the  position  of 
the  parties  at  that  time.  After  having  accorded  to  them  aftec  tbe 
clmuge  of  government,  by  virtue  of  this  iocpmpiete  title  fkom  tbe 
Spanish  government,  sixteen  hundred  arpents  of  land,.the  heirs  of  Mx^ 
Favrot  a^in  made  application  for  a  further  confirmation  under  this 
claim,  and  upon  it  a  favorable  report  was  made  to  the  Secretary  of  the 
Treasury  by  the  Register  of  the  Land  Office  at  OpelousaSf  on  the  fitiit 
of  October,  1825.  liegi^tcr^s  Report  A,  No.  G3.  The  claim  was  con* 
firmed  by  act  of  Congress  on  the  sixteentli  of  May,  1826..  A  jfigtt 
accompanies  the  report  showing  the  relative  position  of  the  back  coa- 
cessiou  to  Mrs.  Favrot  and  the  lands  of  the  plaintifi!^  The  diroctiqn 
in  which  the  back  line  of  the  Favrot  concession  would  cross  the  seTexal 
tracts  of  the  plaintiffs  is  shown  by  dotted  lines.  Other  lines  shaded  iv 
blue  indicate  two  ])ortions  of  the  area  embraced  by  the  lines  of  the 
back  conccssiim,  and  which  touch,  but  do  not  conflict  with  any  of  tfee 
X>hiintiffs'  lands.  One  of  these  portions  contains  715.06  acres,,  the 
other  235.60  acres,  making  together  974.04  acres. 

Ill  1820,  the  heirs  of  Mrs.  Favrot  procured  from  the  then  owners  o( 
the  several  tracts  belonging  now  to  plaintiffs  a  renunciation  of  t^eir 
rights  to  tlie  back  concession  to  their  lands,  accorded  by  law  of  Oon* 
gress  in  1811,  and  extended  in  1820.    And  this  renunciatipii  was  shown 
iu  tlieir  application  reported  upon  by  the  Register  first  of  October,  16^, 
and  is  recited  in  the  report.    It  is  in  these  words :  >*  We,  the  under- 
signed persons  whose  lauds  front  on  the  Bayou  Vermilion  and  extend 
iu  depth  to  the.  lands  belonging  to  the  legal  representatives  of  the  late 
Ma^lame  Louise  Favrot,  widow  of  Mr.  Alexander  Chevaleur  Declone^ 
do  hereby  renounce  expressly  all  right  of  preference  whatever  whic^ 
wo  might  liave  under  the  pre-emption  law  of  1811,  which  has  been 
revived  by  the  act  of  Congress  of  the  eleventh  May  of  the  present  year; 
it  being  well  understood  by  us  and  the  neighbors  in  general  that  the 
lands  back  of  our  respective  tracts  was,  or  onght  to  have  been  embraced 
iu  tlie  concession  made  by  Governor  Miro  to  the  said  widow,  of  the 
second  depth  of  the  land  which  has  been  granted  to  her  husband.   For 
which  reason  we  think  it  but  just  that  the  government  of  the  Unitid 
States  do  confirm  the  said  heirs,  etc.,  in  their  right  and  title  to  the  said 
land,  and  we  ask  permission  to  recommend  the  renewal  of  the  eon- 
firmatiou  to  them  of  the  title  to  the  vacant  land  lyixig  sooth  of  the 
land  of  Mr.  Jean  Gilleao,  and  between  the  back  lines  of  the  land  of 
the  said  heirs  and  the  left  bank  of  the  Bayou  YermiliMt^aaaa  eqnivi^ 
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lent  for  the  interference  of  our  lauds  with  those  of  the  said  repre- 

aentativeSf  as  set  forth  in  the  plot.     Parish  of  St.  Landry,  twenty- 

eifptith  .Deoenibery  1890."     [Here  follow  the  signatures  of  the  parties.] 

The  report  also  recites  that  the  Favrot  heirs  '*  expressly  disclaimed 

any  ititentiou  or  wish  to  disturb  their  neighbors  in  their  possessions, 

aaU  tbere£[u\)  liave  confined  their  claim  to  those  parts  represented  iu 

th^i  S(iid  plot  by  the  Hues  shaded*  with  blue.*' 

The  land  claimed  in  the  application  for  confirmation  was  represented 

as   containing  *' about  nine  hundred  and  twenty  superficial  acres, 

AmmcaB  measure."    This  is  less  than  the  contents  of  the  two  portions 

of  th^  area  of  the  firont  concession  l)efore  referred  to,  by  54.04  acres. 

The  plaiDiiffi»  hold  that  these  acts  of  the  defendants  conclude  them 

ni^iuost  any.  further  claim  under  the  order  of  survey  granted  in  1790 

l>y.  Goyetuor  Miro  as  a  back  concession  to  Mrs.  Favrot;  that  they 

have  acknowledged  the  plaintiffs^  claims,  to  their  full  extent,  by 

obfx^ipiog  the  plain tifE^*  renunciation,  in  1820,  of  their  right  of  pre- 

ein.pM<va  to  their  back  lauds — a  renunciation  made  for  the  benefit  of 

tl^Q  defendants — and  by  limiting  their  claims  to  the  lands  represented 

on  tl^e  map  by  the  lines  shaded  with  blue.    They  farther  contend  that 

t\^^  dAfeudauta,  by  the  act  of  Congress  of  sixteenth  May,  1826,  have 

been  accorded  uU  the  lapd  they  prayed  for,  and  should  not  be  allowed 

now  to  claim,  by  a  third  extension  of -tlie  old  order  of  survey,  an  addi- 

tiopa!  q.uantity  of  more  than  a  thousand  acres  to  be  taken  from  the 

l:infl^  of  the  plaintiffs.    A  retrospect  of  the  attitude  and  claims  of  the 

parties  n^ay  OP^.  i>P^  ^^  out  of  x>lace.    And  first  we  will  look  at  the 

order  c^  Governor  Miro  of  seyenteenth  March,  1790.    That  order  is  as 

follows: 

''New  Orleans,  March  17, 1790. 

*'Tlie  surveyor  of  this  province,  Don  Carlos  Lareau  Tmdeau,  will 
establish  the  party  upon  the  second  depth  of  land  which  is  solicited 
and  described  in  the  widow's  memorial,  it  being  well  understood  tlmt 
the  second  depth  shall  not  exceed  forty  arpents,  being  vacant  AAd  not 
causing  any  prejudice  to  the  neigUbors,  he  will  extend  his  pi^ocpedings 
in  continuation  hereof,  signing  the  same  with  tlie  afore8i^d  neighbors, 
and  he  will  remit  the  same  to  me  in  order  to  provide  the  person  inter*- 
ested  with  a  title  in  form. 

(Signed)  ESTEVAN  MIRO." 

This  order  is  clear  and  explicit.  It  coutaips  conditions  that  the  lands 
to  l>e  surveyed  shall  be  vacant,  and  that  the  survey  shall  cause  no  pi«- 
judice  to  the  neighbors.  The  grants  to  the  plaintiffs^  ancestors  w^ere 
made  in  1781,  nine  yeara  before  the  above  order  of  Governor  Miro.  It 
iH  not  slu>wn  that  the  plaintiff's  lands  were  surveyed  at  that  time,  nor 
tliat  they  might  not  have  been  located  elsewhere  on  the  Vermilion. 
The  reeommendation  indorsed  upon  Madame  Favrot's  petition  states 
that  the  adjoining  lands,  except  the  front,  belonged  to  the  king's  do- 
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main.  The  survey  of  Gonselin  was  not  made  until  April,  1796.  Six 
years  afterwai*d  tlie  parties  entered  into  the  compromise  before  tbe 
notary. 

In  the  absence  of  anything  shown  to  the  contrary  it  is  not  anfiiir  to 
presume  that  these  grants  had  a  fixed  place  for.  their  location.  At  wM 
events  Declouet  recognized  them,  and  the  Locum  m  quo  was  not  qaes- 
tioned  or  disputed.  It  may  then  be  a  matter  of  some  doubt  whetfaar 
tfie  location  of  the  back  concession  was  made  upon  vacant  land  or 
*'  without  prejudice  to^the  neighbors."  However  this  may  be  it  is  not 
now  important  to  inquire,  as  the  ckiimants  of  the  lands  on  the  Ver- 
milion waived  and  yielded  a  portion  of  their  lands  in  order  to  preserve 
peace  and  amicable  relations  with,  as  it  may  possibly  have  been,  their 
more  wealth}-  and  influential  neighbor.  It  is  wortiiy  of  note  tbe 
manucr  iu  which  the  United  States  government  has  dealt  with  this 
order  of  survey.  It  seems  to  have  carried  out,  in  every  respect,  the 
conditions  fixed  by  Grovcrnor  Miro.  Tiie  original  order  does  not  direct 
the  extension  of  the  diverging  lines,  a  rather  unusual  mode,  under  the 
the  Spanish  Government,  of  locating  surveys.  The  order  declares  that 
the  second  depth  shall  not  exceed  forty  arpents.  The  confirmation  of 
the  sixteen  hundred  arpents  in  1811  gave  that  quantity  within  parallel 
lines,  although  in  the  rhomboidal  form. 

Next  we  see  that  the  report  of  the  Register's  No.  63,  letter  A,  shows 
a  disclaimer  on  the  part  of  the  applicants  to  disturb  other  parties  or 
interfere  with  their  limits,  and  also  to  show  a  formal  renunciation  by 
the  persons  having  adjacent  lands,  their  right  to  enter  their  back  lands, 
by  preference.  The  quantity,  represented  to  be  about  nine  hundred 
and  twenty  acres,  was  thus,  as  it  clearly  appears,  confirmed  by  the  act 
of  Congress  of  May,  1826,  under  the  belief  and  intention  that  the  con- 
firmation was  to  injure  or  interfere  with  the  rights  of  no  other  person. 
'  The  lots  or  sections  numbered  44  and  108,  and  marked  '*  Louise  De 
Favrot,  Register's  Report  A,  63, ''  on  the  map  marked  J,  introduced  in 
evidence,  gives  the  quantity  of  land  claimed  under  the  application 
forming  the  subject  of  that  report,  and  leaves  entire  and  free  from 
confliction  the  lands  of  the  plaintiffs. 

We  think  the  law  and  equity  of  the  case  are  with  the  plaintiffs,  and 
that  the  defendants,  from  the  course  they  have  pursued  in  pressings 
second  confirmation  upon  the  Government,  have  estopped  themselves 
ftom  claiming  any  portion  of  the  plaintiffs'  lands  under  the  order  of 
survey.  This  being  an  action  of  boundary,  the  plea  of  prescription 
does  not  apply.  The  judgment  of  the  lower  court,  with  some  amend- 
ments in  the  designation  of  boundary^  should  be  afiinned. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  boundary 
between  the  lands  of  the  parties  be  and  the  same  is  hereby  established 
as  follows,  to  wit :  Beginning  on  the  Bayou  Vermilion  at  the  southwest 
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comer  of  Uie  tract  of  Jean  Gilbeau,  and  running  thence  soatheast- 
wardly  along  the  lower  side  line  of  said  ti*act  to  the  extremity  of  said 
lino  the  depth  of  forty  arpents  more  or  less ;  and  thence  northwardly 
following  around  tlie  end  lines  succes^vely  of  the  several  contiguous 
tracts  as  shown  by  tlie  line  shaded  with  blue,  to  tlie  point  where 
the  said  line  intersects  the  upper  or  novthei'M  side  line  of  the  tract  of 
Joseph  Breaux.  at  the  northeast  corner  of  said  tract;  and  thence 
'  westwardly  along  said  side  lino  to  its  extremity  on  the  Bayou  Yer- 

luilion.  TLe  lines,  corners,  etc.,  hero  designated,  are  given  as  the 
same  appear  upon  the  maj)  marked  J,  introduced  in  evidence  in  tlie 
case. 

It  is  further  ordered  that  the  defendants  pay  costs  in  both  courts  and 
it  is  further  onlered  that  the  judgment  of  the  lower  court,  as  thus 
amended,  be  aflArmcd. 


No.  C31— FiiANCis  P.  PiTBE,  Senior,  ct  al.  v.  William  Offutt  and  \^6_j 

others. 

A  steamboat  engaffed  in  carrying  cattle  and  other  liTo  st'^  from  different  ports  of  the  oonntxy 
to  Now  Orleans  for  market,  is  responsible  for  the  loss  of  the  cattle  while  on  bocrd,  when 
it  has  occurred  through  carelessness  or  negligence. 

It  is  no  defense  in  case  of  loss  while  the  stock  is  on  board,  for  the  boat  to  ahow  a  custom  to  the 
effect  that  tliey  took  no  risk  In  caae  of  losses  of  this  kind.  To  make  the  defense  good  that 
such  a  custom  prevailed,  it  must  be  shown  that  the  shipper  had  lull  knowledge  ot  the  cas- 
tom  at  the  time  of  shipment,  and  that  he  delivered  the  stock  on  board  with  reference  to  the 
CQSiom. 

APPEAL  iTom  the  Distiict  Court,  parish  of  St.  Landry.  Bailey,  J. 
Moore  &  Morgan^  for  plaintiffs  and  appellees,  I>upre  dk  Garland^ 
for  defendants  and  appellants. 

Taliaferro,  J.  This  is  an  action  brought  by  the  plaintiffs  against 
the  defendant  and  others,  owners  of  the  steamer  '^  Aline,  T  for  the 
value  of  eighty-seven  calves  shipped  by  them  on  the  steamer  destined 
to  New  Orleans,  and  which  they  allege  the  defendants  failed  to  deliver 
according  to  their  agreement.  They  claim  eight  hundred  and  seventy 
dollars,  the  value  of  the  stock  and  interest  on  the  amount  claimed. 

The  answer  is  a  general  denial  of  the  plaintiffs'  allegations.  Judg- 
ment was  rendered  in  favor  of  the  plaintiffs  for  five  hundred  and 
twenty-two  dollars  with  legal  interest  from  judicial  demand. 

The  defendants  have  api>ealeJ. 

The  facts  seem  to  be  that  the  cattle  were  shipped  on  the  steamer  at 
or  near  the  town  of  Wasliington  on  the  Courtablcau*  and  that  finding 
great  difftculty  at  the  low  stage  of  water  then  existing  to  pass  bars  and 
other  obstructionB  at  a  lower  portion  of  the  bayou  called  *' Little 
Devil, ''  the  cattle  were  turned  off  the  boat  to  lighten  her.  The  country 
around  for  a  considerable  distance  being  low,  marshy  and  uninhabited 
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Frtndt  P.  Pitre,  Senior,  et  4L  r.  iritlUm  Offintt  and  otbera. 

the  (Battle  wandereJ  btf  witbout  any  effort  being  made  by  tbe  managers 
of  the  boat  to  hare  tbeni  taken  care  of. 

It  is  shown  that  it  is  not  usual  for  boats  to  give  bills  of  lading  for 
{reight  of  this  kind;  it  appears  that  boats  wero  in  tlie  fanbit  generally 
of  transporting  beef  cattle  *to  New  Orleans  on  tliii  route,  and  that  the 
plaihtiJSl^'  lot  of  calves  was  taken  on  board  the  Aline  for  the  puri>o«^ 
of  being  carried  to  that  market.  A  witness,  fohneriy  a  clerk  on  board 
the  steamer,  testifies  that  the  steamers  "ALne"  and  ''PciTef  *' never 
gave  reeeipts  for  stock  and  never  were  rcsfK>n'8ible  for  the  lives  Of 
stock  shipped  thereon." 

This  he  states  further  'Ms  a  well  understood  regulation  followed  by 
illl  steamboats  in  the  cattle  trade^"  and  adds  that  he  is  sure  the  bunts 
tittined  never  made  an  exception. 

This  is  tbe  only  witness  who  mentions  such  a  usage  as  tho  one  Tie 
spoke  of,  and  wo  are  unable  to  find  that  a  knowledge  of  the  existence 
of  such  a  regulation,  even  if  available  for  the  defendants,  was  brought 
home  to  the  plaintiffs. 

The  ofHcers  in  charge  of  the  steamer  received  tho  stock  on  board 
with  full  knowledge  of  the  impediments  in  the  way  of  navigation,  and 
of  the  vexations  whlcli  tho  "'Little  DeviP'  had  in  store  for  tltent.  We 
see  nothing  in  the  defoasj  which  \vill  justify  au  exemption  ot  the  dc- 
lendants  from  tbe  responsibilities  of  common  carriers. 

It  is  therefore  ordered,  ac!judgcd  and  decreed  that  the  judgment  of 
the  district  Court  be  afiirmed  v.ith  costs.  10  An.  413;  11  An.  43,  4S7; 
12  An.  783. 


2}    080  Ko.  723.-— Blancuix  &  Gira.ud  V.  C.  C.  Pickbtt  et  als. 

IZl       U04 

An  account 'fttatcd  and  closad  by  the  written  ftcknowlodgment  6f  ih4  other  putj*  is  oftlrf'*- 

icrlbed  by  ten  yean.    II  An.  654 ; 'A  An.  IIC. 
Interrogatories  that  have  not  been  answered  on  ort)ofore  the  trial,  trill  be  taken  as  confessed, 

where  thete  is  no  order  of  court  requiring  ibe  defefldaiA  iSa  kiksit«r  In  opan  oocfri. 
An  administrator  is  boun  J  to  answer  inierrogitories  proi»oundcd  to  him  in  a  suit  against  Om 

estate  he  represents. 
Perconal  secrioe  of  IntforrogatoriM  on  the  pirty  Int^nrogttcd  is  not  roitti^od.    C.  T.  187. 

APPEAL  from  tho  District  Court,  parish  of  St.  Landry.    Porter ,  J 
Dupre  d'  Garland,  for  plaintiff  and  appellee.    John  E»  K.nj  and 
O.  W'  Hudspeth,  for  defendants  and  appellants. 

IIOYiTELL,  J.  The  defendants  are  sfted  as  owners  oif  a  steamboat  for 
tlie  amount  of  an  account.  The  defense  is  a  general  denial,  ^th  a 
special  denial  by  one  of  the  defendafitb,  T.  C.  Anderson,  of  his  owner- 
ship, and  by  another  that  he  ndtifl(3d  one  o^  the  plaintiffs  not  to  givo 
credit  to  tho  said  steamboat  as  he  would  not'  be  responsible  'for  tho 
debt,  and  they  all  plead  the  prescriptibn  of  Oiie,  two,  three,  four  and 
Hve  years* 
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Blanchin  &  Oiraud  t.  C.  O.  Pickett  et  als. 

By  an  amended  petition  interrogatories  on  flicts  and  articles  were 
proi^oimdcd  to  all  the  defendants,  "wliich,  on  the  day  of  trial,  were 
taken  as  confessed,  except  as  to  defendant  Anderson,  and  upon  the 
introduction  of  further  evidence,  judgment  was  rendered  against  the 
other  defendants,  who  have  appealed. 

The  prescnptions  pleaded  do  not  apply,  as  tlio  account  is  not  open, 
bttt  closed  by  Uic  written  approval  of  C.  C.  Pickett,  the  captain  of  the 
boat,  and  is  prescribed  by  ten  years.    14  A.  654 ;  20  A.  IIC. 

It  is  objected  that  the  interrogatories  were  erroneously  taken  as 
confessed,  because — 

First — There  was  no  order  of  court  to  answer.  This  was  not  neces- 
sary, as  the  defendants  were  not  required  to  answer  in  open  court. 
n  A.  173;  14  L.  2C0;  10  L.  5-lG  ;  7  L.  522. 

Secondly — Because  a  failure,  by  one  of  the  defendants,  Hudspeth, 
sued  as  administrator,  to  answer,  could  not  bind  the  estate.  We  know 
of  no  law  to  sustain  tliis  position.  It  has  been  held  that  interrogato- 
ries, may  be  propounded  to  an  executor  (G  M.  730),  and  an  adminis- 
trator is  no  more  exempt.  TIio  latter  is  presumed  to  know  the 
property  belonging  to  tlie  estate  administered  by  him. 

T/u'n?/^— Because  the  service,  on  two  of  tlie  defendants,  Pitro  and 
Pickett,  was  constructive  and  not  personal,  and  as  to  them,  the  judg- 
ment is  erroneous. 

The  service  upon  each  was  made  in  conformity  to  article  189,  C.  P. 
A  personal  service  is  not  required.  The  case  in  2  A.  page  1 1,  does  not 
hold  that  personal  service  is  necessary,  but  that  a  special  notice  of  the 
order  (where  one  is  required),  and  of  the  day  fixed  for  answering,  must 
bo  given  to  the  party  interrogated,  and  that  a  notice  to  answer  on  the 
day  of  trial,  without  specifying  the  day,  is  insufficient.  This  authority 
docs  not  apply  to  the  case  at  bar. 

We  find  no  error  in  the  judgment. 

It  is  therefore  ordered  that  the  judgment  of  tiie  Lustrlct  Court  be 
affirmed  with  costs. 

Bohcaring  refused. 


No.  692. — Jj.  RoDiciiAux  v.  II.  Bouillet,  Wife,  etc. 

The  holder  of  a  promiMorj  not*  cannot  be  permitfed  to  prove  by  Interrogstoilet  propounded 
to  the  hoaband,  in  a  saK  against  the  wife,  that  the  note  aued  on  was  aijned  bj  him  •■  her 
agent 

ArP£AL  from  the  District  Court,  parish  of  St.  Mary.     OaUSf  J. 
J.  G.  Oliver  dt  Bumartrait^  for  plaintiff  and  appellee,  A,  L.  Tucker, 
for  defendant  and  appellant. 

UowxLL,  J.    This  suit  is  brought  to  rccorer  the  amount  of  a  note 
subvcribed  in  1861,  by  <'  Vve,  G.  Bouillet  per  B.  Martel,"  from  the 


ss 
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L.  Bobidianx  t.  B.  Boulllrt,  Wife,  etc. 

defcndaDty  Hermina  Bouillet,  wife  of  said  B.  Martel,  and  solc^  ancon- 
ditional  heir  of  said  Vve.  G.  Bouillet;  who  died  in  1862. 

The  answer  is  a  general  denial. 

Our  attention  is  first  directed  to  a  bill  of  exceptions  ialcen  by  the 
defendant  to  tlio  admission  of  her  husband's  answers  to  interrogato- 
ries, as  evidence  against  licr,  to  prove  his  authoiity  as  agent  of  the 
deceased,  to  sign  the  note  sued  on.  The  objection  of  the  defendant, 
that  her  husband  could  not  be  a  witness  for  or  against  her,  was  well 
taken  and  should  have  been  sustained.  C.  C.  2260;  Simmons  v.  Slier- 
iff,  21  A.  421. 

Without  this  evidence  there  is  no  express  and  special  authority 
shown  in  B.  Martel  to  make  and  sign  notes  for  the  deceased,  as  required 
by  article  29GG.  The  plaintiff  has  consequently  failed  to  make  out 
his  case. 

It  is  therefore  ordered  that  the  judgment  appealed  from  bo  reversed 
and  that  there  be  judgment  oi  nonsuit  in  favor  of  defendant  with  costs 
in  both  courts. 


No.  038. — Ceorge  Gliddoit  et  al.  v,  Daniel  Goos. 

Firol  eTldenco  ii  inadmiMlblo  to  provo  a  serrice  of  citation  or  copy  of  petition. 

APPEAL  fi-om  the  Eighth  Judicial  District  Court,  parish  of  Calcasien. 
Bailey,  J.  Louis  Lcveque  for  plaintiff  and  api>cllec,  Qeorge  JI. 
WcUs  for  defendant  and  appellant. 

Taijaferro,  J.    Tills  is  a  suit  to  revive  a  judgment. 

The  defendant,  by  his  counsel,  filed  a  peremptory  exception,  aiicgiiig 
that  plaintiffs  have  no  ciiiiso  of  action  because  the  plaintiffs  do  not 
aver  that  they  are  the  owners  of  the  judgment  sought  to  bo  rcviTed, 
nor  that  defendant  is  indebted  to  them.  He  further  excepts  that  no 
authority  is  shown  in  John  S.  Walton,  who,  in  the  petition,  purports 
to  act  as  the  agent  of  tlie  other  plaintiffs. 

The  exception  we  think  was  coiTectly  overruled. 

Tlie  petition,  in  respect  to  the  parties  named  as  plaintiffs,  is  to  some 
extent  indistinct,  but  It  is  sufficiently  clear  who  are  the  parties  suing 
and  the  purpose  for  which  they  sue.  The  petition  is  that  of  Gliddon, 
Palmer,  McLean  and  Elizabeth  Clark,  of  the  parish  of  Orleans,  and  of 
Walton,  of  the  city  of  New  Orleans  *^  agent  and  attorney  in  fact"  ot 
the  four  persons  named.  These  parties,  as  plaintiffs,  aver  tliat  *'  on 
the  twenty-seventh  of  March,  1858,  the  said  plaintiffs  herein,  GHd- 
don,  Palmer,  McLean  and  Elizabeth  Clark,  in  this  court  obtained  a 
final  judgment  against  the  defendant  for  $1250/*  etc.;  that  '*  they  are 
desirous  of  having  the  said  judgment  revived  in  the  manner  and  form 
prescribed  by  law,"  **  wherefore,  the  premises  considered,  your  peti« 
tioners  pray,''  etc.  Here  we  think  is  an  allegation  of  a  sufficient  right 
to  ask  for  the  revival  of  the  judgment.  The  addition  of  the  name  of 
Walton,  the  attorney  in  fact,  as  a  party  plaintiffy  to  those  of  his 
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George  OUddon  et  &L  r.  Daniel  Gooe. 

■ 

principals  may  bo  regarded  as  surplusage.  The  four  parties  named 
were  the  original  plaintiffs  in  the  suit  of  March  27, 1858,  in  T^hich  they 
obtained  the  judgment  which  they  now  seek  to  revive.  The  same 
plaintiffs  now  pray  for  a  revival  of  the  judgment.  Appearing  them- 
selves for  that  purpose,  the  name  of  the  attorney  in  fact  in  the  petition, 
with  theirs  is  nugatory.  He  sets  up  no  right  or  interest  in  the  judg- 
ment. The  matter  is  entirely  between  the  defendant  and  the  same 
parties  wlio  obtained  the  original  judgment  against  him.  Utile  per 
inutile  viiiatur. 

On  the  trial  of  tlic  exception  the  defendant's  counsel  objected  to  the 
introduction  of  witnesses  to  prove  that  at  the  time  ox>pics  of  the  peti- 
tion and  citation  were  served  on  the  defendant  there  was  also  served 
upon  him  a  copy  of  the  pc'tition  in  the  suit  of  March  27,  1858.  lie 
further  objected  to  the  proof  by  parol,  of  the  service  of  such  copy,  as 
its  service,  if  made,  could  only  bo  shown  by  the  return,  in  writing,  of 
the  officer  who  served  it.  Tlie  objections  were  overruled,  the  testi- 
mony admitted  and  the  defendant  reserved  his  bill  of  exceptions.  The 
exception  should  have  been  sustained.  The  evidence,  however,  is 
immaterial  to  the  issue. 

The  plaintiffs  on  the  trial  of  the  exception  introduced  the  original 
petition,  the  one  in  the  suit  of  March  27, 1858,  to  show  identity  of 
parties.  There  was  no  necessity  to  show  that  a  copy  of  it  had  been 
served  upon  the  defendant.  On  the  merits  the  case  is  with  the  plain- 
tiffs. Their  case  is  fully  made  out  and  judgment  was  rendered  in  their 
favor.  The  bill  of  exceptions  taken  on  the  trial  on  the  merits  contains 
matter  in  substance  the  same  as  that  embraced  by  the  previous  excep- 
tions and  was  properly  overruled. 

It  is  tliereforo  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs  in  both  courts. 


Ko.  612.— E.  EvviNo,  Administrator,  v.  G.  W.  Root  et  al. 

Damages  -wiU  be  aUoired  tbe  appeUee  when  prayed  for,  if  the  record  aliowi  no  legal  ground 
for  taking  the  appeal. 

APPEAL  from  the  District  Court,  parish  of  Vermilion.  Bailey ,  J. 
B,  F.  Fatten  for  plaintiff  and  ax»pellee,  if.  B.  Gerard  and  B,  8. 
Ferry  for  defendant  and  appellant. 

IIowEL,  J.  The  defendant,  Elias  Lindstrum,  has  appealed  from  a 
judgment  on  default  against  him,  rendered  upon  three  promissory  notes, 
amounting  to  $1500  exclusive  of  interest. 

In  his  brief  he  urges  that  he  has  a  good  defense,  but  no  sufficient 
reason  is  shown  why  a  defense  could  not  have  been  made  in  the  Court 
below.  The  proceedings  are  all  regular,  and  more  than  the  usual  legal 
delays  occurred  before  judgment  by  default  was  made  final,  which  is 
fully  sustained  by  the  evidence. 

The  appellee  has  prayed  for  damages,  which,  under  the  circumstances 
presented  in  the  record,  must  be  allowed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  one  hundred  dollars  damages  and  costs  of  suit  in  both  courts. 


«d4  BWttEMfi  COORT  0**  LOlJlSlANA, 


George  W.  Hudspeth,  District  Attomej,  etc,  t.  Adolph  Qaxrigtu 


No.  731.— Oborgb  W.  Hudspeth,  District  Attorney,  etc.,  v.  Adolph 

Garrioues. 

A  p«ttj  baling  bold  »n  office  before  the  war,  which  required  him  to  take  an  o«ib  to  aoFlwct 
the  Conetiftation  of  the  United  SUtee,  end  tfter  the  pasiege  of  the  seceesion  ardinni&ee  by 
the  Stete  bavlng  aeoepted  and  filled  the  office  of  clerk  of  one  of  the  Diatrf  ct  Oonrta  of  iLe 
State,  la  not  dieqaallAed  from  holding  office  by  the  act  of  Qongveea  of  IMS^  ndnrtttim 
Looiaiana  to  repretentaU<«  in  Congreat,  nor  by  the  fourteenth  amendment  to  the  Cooati- 
tution  of  the  United  Statea. 

The  holding  of  the  office  of  clerk  of  the  District  Gonrt,  while  under  the  aatfamriCjr  of  fhs  8Mb 
while  in  rebellion,  waa  not  of  itaelf  an  act  of  rebellion. 

APPEAL  from  tlie  District  Court,  parisli  of  St.  Landry.  Torfer,  J. 
Oeorge  W.  ITudspeih,  District  Attorney,  for  plaintiffs  and  appellees, 
Bailey  d:  EsUlette,  Henry  L.  Garland^  J".  H,  Overton,  Moore  <C  Morgan 
and  George  B,  King  for  defendant  and  appellant. 

Howe,  J.  This  action  was  instituted  in  behalf  of  the  State,  under 
the  provisions  of  the  act  of  October  15,  18G8,  and  a  judgment  was 
asked  decreeing  the  defendant  to  be  a  usurper  of;  and  intruder  inti^ 
tlie  office  of  Parish  Judge  of  St.  Landry,  and  ordering  him  to  deliTer 
the  oflice,  with  its  appurtenances,  to  John  Amrein,  who  was  made  a 
party  plaintiff. 

The  petition  alleges  that  the  defendant  unlawfully  holds  tiie  ofAce^ 
being  prohibited  therefrom  by  the  provisions  of  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States )  and  by  the  proviBioxu 
of  an  act  of  Congress  of  June  25,  18G8;  admitting  the  State  of  Louisiana 
to  representation  in  Congress  ;  it  being  averred  that  he  took  an  o«tb 
as  a  judicial  officer  [of  the  State]  to  support  the  Constitution  of  the 
United  States,  and  subsequently  engaged  in  insurrection  and  rebellion 
against  the  same  and  gave  aid  and  comfort  to  the  enemies  thereof.  It 
was  also  alleged  that  he  had  forfeited  his  office  and  the  same  hod  be- 
come vacant  by  his  failure  to  file  in  the  office  of  the  Secretary  of  State 
the  oath  of  eligibility  prescribed  by  act  Ko.  30  of  the  statutes  of  IdGS. 

The  defendant  answered  by  a  general  denial ;  asserted  that  he  was 
qualified  to  hold  the  office  and  had  been  duly  elected  and  commis- 
sioned, and  denied  that  Amrein  had  ever  been  legally  appointed  or 
qualified. 

After  a  trial  ux>on  the  merits,  the  Court  gave  judgment  for  plaintiff, 
and  the  defendant  has  appealed. 

The  evidence  in  the  case  is  chiefly  documentary,  and  it  appears  that 
the  defendant  held  the  office  of  Paiish  Judge  before  the  late  rebellion, 
and,  as  such,  took  an  oath  to  support  the  Constitution  of  the  United 
States ;  that  on  the  seventli  November,  18G1,  he  was  appointed  clerk 
of  the  District  Court  for  the  parish  of  St.  Landry  to  fill  a  vacancy, 
and  that  he  held  the  office  for  some  years  thereafter.  The  first  ques- 
tion that  arises  in  the  case,  theo,  is,  in  the  language  of  the  plaintiff' 
briefs 


Ot>£LOUSAS,  SfiPtEMBElt,  18C0.  68S 


George  W.  nndspetb,  District  Attorney,  etc,  v.  Adolph  CNffrignei. 

'*  Was  lioldiog  the  office  of  clerk  of  the  District  Court  fh  the  parish 
of  St.  Landry,  during  the  rebellion,  and  under  the  authority  and  juris- 
diction of  a  State  acknowledged  as  one  of  the  Confederate  States  of 
America,  after  having  held  the  office  of  Parish  Judge  '  engaging  in 
insurrection  or  rebellion  against  the  United  States,  or  giving  aid  and 
comfort  to  tlio  enemies  thereof  f  " 

Id  solving  so  doubtful  and  delicate  a  question  as  this,  we  must  not 
be  unmindful  of  the  complicated  nature  of  modem  civilization.  The 
State  is  not  a  tribe  of  barbarians,  who  may  be  engaged  in  a  rude  agri- 
eulture  to-day  and  transformed  in  ioio  to  a  band  of  warriors  to-morrow. 
The  necessities  of  civil  life  will  still  exist  in  a  civilized  society  no 
matter  how  extensive  and  desolating  may  be  the  ravages  of  war. 
Property  must  be  bought  and  sold,  offenders  against  the  criminal  laws 
must  be  arrested  and  punished,  private  rights  must  often  be  ac^udi- 
oated,  successions  must  be  opened,  the  claims  of  heirs,  minors  and 
married  women  must  be  ascertained  and  protected;  and  therefore,  it 
miglit  well  be  that  in  the  parish  of  St.  Landry,  during  the  late  rebel- 
lion, the  office  of  a  clerk  of  court  might  exist  as  a  necessity  without 
tUio  discharge  of  its  duties  being  considered  in  any  enlightened  view 
an  engaging  in  insurrection  or  rebellion,  or  giving  aid  and  comfo^  to 
the  enemies  of  the  United  States.  If,  in  1861,  every  citizen  of  this 
parish,  except  those  who  were  absent  in  tbe  rebel  army,  had  been  a 
devoted  friend  of  the  United  States,  would  it  have  been  their  duty  to 
refrain  from  holding  these  minor  local  offices^  and  by  leaving  them 
vacant  allow  society  to  relapse  into  a  chaotic  condition  ?  We  think 
not.  On  the  contrary,  we  apprehend  that  there  could  be  nothing  in 
the  discharge  of  the  legal  duties  of  such  offices  that  could  be  consid- 
ered as  taking  part  for  or  against,  or  giving  aid  or  comfort  to,  either 
one  side  or  the  other  in  the  great  controversy.  And  in  the  special  case 
before  us  we  are  constrained  to  think  that  if  the  defendant  confined 
himself  to  his  legitimate  duties  as  clerk  (and  there  is  no  evidence  that 
he  did  not),  the  fact  that  he  held  the  office  simply  would  not  go  to  dis- 
qualify him  under  the  act  of  Congress  of  June  25,  1868,  admitting 
I^ouisiana  to  representation,  and  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States. 

If,  in  legislative,  or  oUier  official  capacity,  he  bi&d  been  enga^^  in 
the  furtherance  of  the  unlawful  purposes  of  the  insurgents^  when  the 
duties  of  his  office  necessarily  had  relation  to  the  support  of  the  rebel- 
lion }  if  he  had  held  a  position  created  for  the  purpose  of  more  ei&c- 
tnally  carrying  on  hostilities,  or  whose  duties  appertained  to  the  sup- 
port of  the  rebel  cause ;  or  if  he  had  in  some  way  misused  the  office 
he  did  hold  to  forward  the  designs  of  the  enemies  of  the  United  States; 
the  case  would  have  been  very  different.  But,  so  far  as  we  are  advised 
l»y  tlie  record,  he  performed  only  clerical  duties,  such  as  belonged  to  a 
state  of  peace,  and  were  designed  to  preserve  civil  order  and  administer 
pivil  law. 
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The  point  that  the  defendiwt  has  forfeited  the  ofiQce  he  now  holds  bj 
failing  to  file  an  oath  of  eligibility  aa  required  by  the  act  No.  39  of  the 
laws  of  18G8,  has  already  been  settled  adversely  to  the  claims  of  plain- 
tiffs by  the  decision  rendered  lately  at  Monroe  in  the  case  of  Downes  «. 
Towne,  and  is  not  now  insisted  npon  by  counsel. 

We  are  of  opinion  that  the  plaintiffs  have  failed  to  establish  their 
case  by  sui&cient  OTidence. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  bo  avoided  and  reversed,  and  the  suit  dismissed  at  the  costs  of 
the  co-plaintiff,  John  Amrein. 


No.  733.— AuGUSTiN  Guillobt  v.  Alejlandbii  D.  Deville  ot  ala. 

The  ftUtate  of  18G6,  oxempttog  cerUin  proportj  flrom  Micore  under  execution,  is  in  derogmtion 
of  common  right*  and  tlie  exMnpttonf  firom  atUuf  will  not  be  extended  to  ot]«}eets  not 
expretily  doelgnftted  in  tlie  law. 

Til )  preecriptlon  of  flre  yean  cuinot  be  iUToked  In  a  caae  whero  Judgment  has  been  rendered 
on  the  note,  and  txeeation  and  gamiahment  proceaa  haa  leaned  and  judgment  agaiaat  tte 
gvnlahoe  haa  been  rendered  flrom  which  an  appeal  haa  been  taken  by  the  original  Juid& 
ment  debtor.  In  anch  a  caae  the  note  bicomea  merged  in  the  judgment,  and  fiTo  yean 
preaorlption  doea  not  apply. 

APPEAL  from  the  District  Court,  parish  of  St.  Landry.  Porter,  J. 
Dupre  dc  Qurland,  for  plaintiff  and  appellee.  B.  A.  Mattel^  for 
defendants  and  appellants. 

LuDELiNG,  C.  J.  The  plaintiff,  having  obtained  a  judgment  against 
A.  D.  Deville,  caused  an  execution  to  be  issued  against  him  and 
garnished  J.  B.  Victorianne.  Victorianne  acknowledged  that  he  waa 
indebted  to  A.  D.  Deville,  and  there  was  judgment  against  him  for  the 
sum  he  confessed  to  owe. 

The  defendant,  A.  D.  Deville,  in  the  District  Court,  alleged  that  he 
was  entitled  to  the  benefit  of  the  law  entitled  ''an  act  to  exempt  from 
seizure  and  sale  a  homestead  and  other  property,"  adopted  on  the 
twenty-second  December,  1865,  and  he  urged  that  no  judgment  should 
be  rendered  against  Victorianne,  his  debtor,  for  the  amount  confessed 
by  him,  because  he,  Deville,  did  not  own  property  to  the  amount  of 
two  thousand  dollars,  exclusive  of  the  debt  seized. 

The  object  of  the  law  is  clearly  indicated  by  its  title.  It  is  ''  to 
exempt  from  seizure  one  hundred  and  sixty  acres  of  ground  and  the 
buildings  and  improvements  thereon,  oeeupied  as  a  residence,  and  one 
work  horse,  one  wagon  or  eart,  one  yoke  of  oxen,  two  cows  and  calves, 
twenty-^ve  head  of  hogs,  or  one  thousand  pounds  of  bacon,  or  its 
equivalent  in  pork,  and,  if  a  farmer,  the  necessary  quantity  of  corn  or 
fodder  for  the  current  year }  provided  that  the  property  herein  de- 
scribed shall  not  exceed  in  value  two  thousand  dollars,"  etc.  This 
statute  is  in  derogation  of  common  right,  and  must  be  strictly  con- 
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fitrucd,  and  the  exemption  from  seizure  will  not  be  extended  to  objects 
not  expressly  designated  in  tlie  law. 

The  thing  seized  is  not  exempted  from  seizure.  The  plea  of  prescrip- 
tion is  untenable.  TIio  note  was  merged  in  the  judgment  and  wo 
cannot  go  behind  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  and  that  the  appellant  pay  the  costs  of 
appeal. 


Wo.  648.--E.  N.  CuLLOM  r.  William  Mock. 

la  flxing  the  yftlae  of  the  scrTices  rendered  by  tn  attorney  In  a  Utig"Uon  in  which  he  has  been 
engaged,  the  court  will  not  be  gorcmod  exclneively  by  the  evtimate  of  the  witnesses,  bot 
will  look  Into  the  whole  record  and  form  an  estimato  founded  on  the  nsiial  charges  made 
for  such  Borvices  as  appear  to  hare  bedn  rendered. 

APPEAL  from  the  District  Court,  parish  of  Avoyelles.  Lewis,  J. 
j&\  North  Cullom  (in  person),  plaintiff  and  appellee,  Taylor  dk  IrUm^ 
for  defendant  and  appellant. 

Taliaferro,  J.  Tlie  [daintiff  sues  to  recover  one  thousand  dollars, 
which  sum  he  alleges  is  due  him  by  the  defendant  for  attorney's  fees. 
The  defendant' admits  that  he  engaged  the  plaintiff's  services  as  at- 
torney, but  avers  that  the  plaintiff  failed  to  be  present  and  give  his 
personal  attention  to  tlie  suit  on  appeal  and  that  he  was  on  that  ac- 
count compelled  to  employ  other  counsel. 

The  plaintiff  had  judgment  in  his  favor  for  the  amount  claimed,  with 
Hve  per  cent,  interest  from  the  iifteentli  of  September,  1866.  From  this 
judgment  the  defendant  appeals. 

It  is  not  denied  that  the  plaintiff  is  entitled  to  remuneration,  bat  it 
is  contended  that  the  value  of  the  services  rendered  has  not  been 
clearly  e'stabLshcd.  It  is  further  objected  that  the  judgment  of  the 
lower  court  is  erroneous  in  allowing  interest  from  the  fifteenth  of 
September  instead  of  from  the  thirty-first  of  October,  the  date  of  the 
signing  of  the  judgment. 

We  gather  from  the  record  that  the  plaintiff  was  engaged  in  the 
inception  of  the  suit  and  conducted  it  through  the  District  Court ;  that 
the  case  was  an  important  one  and  much  complicated;  that  the  trial  im 
the  lower  court  occupied  several  da^'s,  and  that  the  plaintiff  had  spent 
much  time  and  labor  in  preparation  for  the  trial.  It  farther  appears 
that  he  furnished  an  elaborate  brief  for  the  appellate  court,  and.  was 
prevented  from  being  personally  present  by  sickness.  On  the  otlier 
hand,  it  appears  that  in  June,  1866,  after  the  trial  in  the  District  Court, 
plaintiff  made  a  visit  to  Kentucky.  During  his  absence,  the  defendant 
employed  eminent  counsel  to  attend  and  argue  his  case  in  the  appel- 
late c<mrt.    The  counsel  thus  employed,  it  is  shown,  examined  the 


688f  SUPREME  COURT  OP  LOUISIANA, 


S.  N.  CnUom  t.  WlllUm  Uock. 


brief  famished  by  the  plaintiff,  and  remarked  tl^at  he  had  no  objection 
to  it,  and  made  only  a  few  additions  to  it,  and  these  of  an  unimportant 
character.    The  defendant  swears  that  in  consequence  of  tbe  abscnee 
of  the  plaintiff  he  was  compelled  to  employ  other  counsel  to  whom  he 
paid  seven  hundred  dollars.    It  seems  that  the  defendant  felt  much 
solicitude  as  he  naturally  would  do  having  large  interests  at  stake: 
and  we  cannot  but  think  it  commendable  prudence  in  him  to  provide 
against  the  possible  contingency  of  the  plaint  iff  ^s  failure  to  retdrn  io 
September  to  attend  the  appellate  court.    It  is  always  important  that 
the  leading  counsel  in  a  case,  the  one  presumed  to  be  more  familiar 
with  the  subject  in  all  its  bearings  than  any  other  person,  should  be 
I>ersonally  present  at  the  trial.    Of  this  advantage  the  defendant  was 
deprived,  although  he  was  successful  on  the  final  trial,  and  the  plaintiff 
did  all  in  his  power  to  compensate  his  own  unavoidable  absence.    By 
the  rules  which  have  guided  this  court  in  relation  to  fees  for  pro- 
fessional services  it  has  not  been  governed  wholly  by  the  opinions  of 
witnesses  regarding  the  value  of  the  services  rendered,  especially  where 
these  opinions  have  not  been  corroborated  by  other  evidence.    A  coun- 
.  sel  fee  is  in  its  nature  honoranum  and  not  mereee;  and  the  fixing  its 
amount  is  a  matter  of  much  delicacy,  and  one  in  which  the  court  must 
be  regulated  by  a  conscientious  estimate  of  the  value  of  the  services. 
In  this  case  no  specific  agreement  as  to  the  compensation  to  the  coun- 
sel seems  to  have  been  made.    And  no  specific  sum  is  fixed  by  nxnf  of 
the  witnesses  as  the  value  of  the  services.    Nevertheless,  it  is  showD 
that  the  defendant  recovered  ninety-five  bales  of  cotton,  and  that  at 
that  time  cotton  was  worth  from  thirty  to  thirty-five  cents  per  pound. 
Two  of  the  witnesses  say  tlie  usual  fee  in  such  cases  is  ten  per  cent 
of  the  amount  recovered.    This  is  perhaps  the  approximate  basis  upon 
which  the  judgment  of  the  lower  court  rests  as  to  the  amount.    Upon 
a  review  of  all  the  facts  presented,  we  think  the  judgment  should  he 
reduced,  and  that  eight  hundred  dollars  should  be  awarded  the  plain- 
tiff ito  a  liberal  compensation.    As  to  the  time  from  which  interest 
should  run,  we  think  the  lower  court  did  not  err  in  fixing  it  at  the 
time  of  the  termination  of  the  suit. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  tbe  District  Court  be  annulled,  ilvoided  and  reversed.  And  it  is 
further  ordered,  adjudged  and  decreed  that  the  plaintiff  recover  from 
the  defendant  eight  hundred  dollars,  with  five  per  cent,  interest  thereon 
from  the  fifteenth  day  of  September  A.  D.  1866.  It  is  further  ordered 
that  the  defendant  and  appellant  pay  the  costs  incurred  in  the  lower 
court,  and  the  plaintiff  and  appellee  those  of  this  appeal.  5  N.  S.  399; 
3  An*  518;  4  An.  978,  503|  11  An.  637. 
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No.  634.---ALCIBIABK   Deblanc,  Tutor,  etc.,  v,  Pierre    GARTy 

Admioistrator. 

The  snrriTlng  husband  hftrlng  qnallfled  u  natonl  tutor  to  his  minor  children,  and  cansed  an 
iBTeatary  of  the  commiuiitj  propertj  to  be  made,  and  on  that  basis  caused  the  ono-b»lt  in- 
terest  of  the  wife  in  the  community  to  be  adjudicated  to  him,  for  which  he  executed  a 
fiX>eolal  mortgage  in  ikvor  ot  the  hein  on  his  own  property,  and  he  dies,  and  a  dative  tutor  is 
eppolnled  to  represent  his  minor  children;  the  dative  tutor,  thus  appuiuted,  may  vote  i«t 
the  deliberatious  of  the  creditors  to  dispose  of  the  property  ol  the  deceased,  an  InsolveLt 

The  dative  tutor  as  mortgagee  for  the  minors,  without  reference  to  the  amouot,  may  demand 
as  against  the  ordinary  creditors,  tliat  the  property  be  sold  for  cash  or  part  cash. 

A  peremptory  exception  that  the  petition  discloses  no  cause  of  action,  admits  lor  the  purpoeo  of 
its  conslderatiun,  all  the  allegations  in  the  petition  to  be  true. 

APPEAL  from  the  District  Coort^  parish  of  St.  Martin.  GateSy  J. 
B,  Ferry,  for  plaintiff  and  appellant,  Gary  i&  Founut,  and  A,  & 
F.  Voorhiee,  lor  defendant  and  appellee. 

Howe,  J.  In  the  year  I80G,  Desir6  Beraud  was  confirmed  as  natural 
tutor  of  his  minor  children,  Corinne  and  Desir^,  issue  of  his  marriage 
with  Corinne  Deblanc.  An  inventory  of  the  property  owned  in  com- 
munity with  tlio  deceased  wife  was  made,  amounting  to  $5178.  The 
debts  of  the  community  were  $1500.  By  the  advice  of  a  family  meet- 
ing, the  proceedings  of  which  were  homologated  by  a  judgment  of  the 
court  of  March  10,  1856,  the  property  belonging  to  the  community  was 
adjudicated  to  the  surviving  husband,  including  the  lots  of  ground 
hereinafter  mentioned,  and  a  mortgage  retained  to  secure  the  share  of 
^he  miuors.  The  certificate  of  adjudication  was  recorded  March  11, 
1856.  In  1865  D6sir^  Beraud,  the  elder,  died  insolvent.  At  a  meeting 
of  creditors,  a  majority  in  number  and  amount  voted  to  sell  the  prop- 
erty on  a  credit  of  one,  two  and  three  years. 

The  plaintiff  in  this  case,  who  had  in  the  meantime  been  appointed 
dative  tutor  of  the  minors,  voted  in  favor  of  selling  the  immovable 
property  mortgaged  in  their  favor  for  one-half  cash  and  the  balance 
on  a  credit  of  about  one  year. 

Upon  the  petition  of  the  defendant,  who  had  been  appointed  and 
qualified  as  administrator,  the  proceedings  of  the  meeting  of  creditors 
were  ordered  by  the  clerk  of  the  court  to  be  homologated  and  carried 
into  effect,  and  the  property  sold  on  a  credit  of  one,  two  and  three 
years. 

The  sale  being  advertised,  the  plaintiff  brought  this  suit  to  enjoin 
the  same.  He  alleged  in  his  petition  the  indebtedness  of  the  deceased, 
Bdraud,  to  the  wards,  secured  by  tacit  mortgage  on  his  property,  and 
by  special  mortgage  on  certain  lots  in  St.  Martinsville,  adjudicated  to 
him  as  before  mentioned  in  1856 ;  that  at  the  death  of  the  minors' 
mother  he  was  in  good  circumstances,  and  none  of  t}ie  debts  now 
claimed  against  his  succession  were  in  existence,  that  at  the  meeting  of 
creditors  of  Beraud  the  plaintiff  had  voted  in  the  manner  we  have 
mentioned,  but  that  in  disregard  of  the  conditions  of  sale  fixed  by  him 
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the  defendant  was  about  to  sell  on  other  and  different  toims  the  prop- 
erty snbject  to  the  tacit  and  spoeial  mortgages  of  the  minors,  and  that 
the  minors  actually  stood  in  need  of  the  proceeds  or  a  portion  thereof. 

The  defendant  filed  a  peremptory  exception,  that  the  x>ctition  dis- 
closed no  cause  of  action,  inasmuch  as  it  appeared  hy  the  petition  iUelf 
that  the  minors'  rights  have  not  been  previously  settled  and  liquidated 
as  the  law  contemplates,  in  order  to  enable  the  minors'  tutor  to  rote  ia 
the  deliberation  of  creditors. 

The  court  sustained  the  exception,  and  dismissed  the  suit^  and  the 
plaintiff  has  appealed. 

Our  insolvent  laws  provide  that  the  wife  in  partnership  iriUi  her 
husband  or  Jiis  heirs  shall  not  be  allowed  to  vote  in  the  deliberations 
of  creditors,  unless  their  rights  shall  have  been  previously  settled  by  a 
partition  or  a  judgment  Cora  separation  of  goods. 

**  Eis  heirs"  is  probably  a  typographical  error  for  "  her  heirs,''  as  the 
statute  refers  to  a  living  insolvent,  and  the  latter  phrase  is  used  in  the 
law  of  1842.    SUitutos  1555,  p.  434,  $  16;  See  also  the  French  text. 

It  is  also  provided  in  respect  to  insolvent  successions,  that,  in  the 
choice  of  syndic,  the  sale  of  property,  And  the  administration  and 
settlement  of  the  estate,  the  same  forms  shall  be  observed  as  are  pre- 
scribed for  the  administration  of  estates  ceded  by  insolvent  debtors, 
reserving  to  the  heirs  all  their  rights  and  claims  as  creditors.  Statutes 
of  1855,  p.  399,  M. 

Under  similar  provisions  of  law  it  was  held  in  the  case  of  Lesscps  r. 
Ilis  Creditors,  7  Ann.  GC4,  which  was  a  contest  for  the  Oicction  of  a 
syndic,  that  the  votes  given  by  the  daughter  of  the  insolvent  and  by 
the  insolvent  hiniself  as  tutor  of  his  minor  children  were  illegally 
given,  because  the  community  right  of  their  deceased  mother  "had 
not  been  previously  settled  by  a  deed  of  partition  or  judgment  for  a 
separation  of  property."  But  that  case  differs  from  the  one  at  bar  in 
some  important  leatures.  The  question  was  of  the  election  of  a  syndic, 
and  that  was  to  be  determined  by  a  minority  of  creditors  in  amount, 
and  a  single  dollar  might  have  decided  the  contest  between  the  rival 
candidates.  In  such  a  contest,  the  exact  amount  of  the  minors'  claim 
might  be  of  supreme  moment;  but  in  the  case  at  bar  it  might  be 
sufficient  ta  maintain  the  plaintiff's  action  that  the  claim  of  the  minors 
as  mortgagees  should  be  established  for  any  suih,  since  a  mortgagee 
even  for  the  smallest  amount  has  a  right,  as  against  the  ordinary 
creditor,  to  claim  a  sale  for  cash  or  partly  cash.  Statute  of  1855,  p- 
434,  §  17. 

Again,  in  tlie  case  of  Lesseps,  a  protest  was  made  before  the  notary 
against  the  votes,  and  the  judgment  which  declared  them  valid  was 
appealed  from.  In  the  case  at  bar,  no  exception  was  made  to  the  vote 
of  plaintiff,  which  was' founded  ui)on  his  uncontradicted  affidavit  oi 
the  amount  due* 
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But  a  more  important  distiDction  than  either  of  these  is,  that  while 
in  the  case  of  Lesseps  there  had  been  no  settlement  of  the  rights  of 
the  heir  and  minors,  and  votes  in  their  behalf  were  properly  decided 
to  have  been  illegally  received,  in  the  case  at  bar  it  appears  that  long 
ago,  at  a  time  free  from  suspicion,  when  .B^raud  was  in  good  circum- 
stances, and  owed  none  of  the  debts  whicli  now  encumber  his  succcs* 
aion,  the  property  of  the  community,  which  had  existed  between  him 
and  the  mother  of  the  minors,  was  inventoried  and  appraised,  and 
then  adjudicated  to  him  at  the  estimated  price.  A  definite  debt  was 
thus  established,  a  definite  mortgage  created.  The  practical  effect  of 
the  adjudication  was  that  of  a  partition  by  licitation,  where  the  owner 
of  an  undivided  half  buys  the  whole  property /ind  remaius  indebted  to 
the  other-  owners  in  common  for  one-half  the  price. 

In  this  view  of  the  case,  and  considering  the  famitiar  priuciple  that 
the  exception  of  no  cause  of  action  admits  for  the  purposes  of  its  cou- 
eideration  the  allegations  of  the  petition  to  be  true,  we  are  constrained 
to  the  conclusion  that  the  exception  should  have  been  dismissed. 

It  is  said  in  the  exception  itself,  and  contended  in  argument,  that 
the  petition  itself  shows  that  the  claim  of  the  minors  is  unliquidated, 
but  we  do  not  so  understand  it.  The  petition,  indeed,  asks  ''  that  in 
case  it  be  disputed  by  the  creditors,  the  claim  of  tlie  wards  against  the 
estate  of  their  father  be  recognized,  and  its  amount  fixed  without  re- 
gard to  that  mentioned  in  the  deliberations  of  the  creditors,  or  in  this 
petition,  but  according  to  what  may  be  established  by  the  evidence;'* 
but  this  is  in  the  alternative  only,  and  cannot,  by  hypothesis  merely 
affect  the  rights  of  the  minora,  as  fixed  by  the  facts  which  otherwise 
appear. 

It  is  therefore  ordered  tliat  the  judgment  appealed  from  be  reversed, 
the  exception  dismissed,  and  the  cause  remanded  to  bo  further  pro- 
ceeded with  according  to  law,  the  appellee  as  administrator  to  pay  the 
co&ta  of  the  appeal. 


0^  SUPREME  COURT  OP  LOUISIANA, 


KOnltlon  of  John  HalL    Oppodtioa  of  F.  E.  lAnrenoe  tatd  HvslMiid. 


No.  ]  30.— Monition  of  John  Hall.    Oppposition  of  F.  £.  Laurkhcs 

AND  HUSBAKD. 


TiM  wife  is  ■ufflciently  tnthorized,  if.  In  ft  proceeding  by  executory  proeeas  to  sell  liar 
gftged  proper^,  both  elie  ftod  her  hubftnd  are  mftda  pftriies  defendaat. 

The  averment  in  the  petition  that  the  defendanta  are  non  reaidenta  ia  anlBciaat  to  Mithnrhw 
appointment  of  an  attorney  to  repreaent  them  in  a  proceeding  via  execmiiva. 

The  court  will  notice  Judicially  who  are  Ita  attomeya,  and  where  it  appears  that  um  attomflgr 
been  appointed  curator  ad  koe,  the  phnae  curator  ad  hoQ  will  be  treated  aa  aorjiiM  iga  and 
appointment  be  regarded  as  that  of  attorney  to  repreaent  the  abaentee. 

The  attorney  appointed  to  represent  the  abaentee  in  a  proceeding  via  exeeuUaa  la  fhe 
party  to  whom  notioe  of  aeizare  must  be  addzeaB«d«  and  on  whom  aenrloe  moat  ba  matla 

The  readvertiaement  of  property  that  haa  been  onse  tiered  for  aale  ia  aoAc&ant  notloc  to  aM. 

*     « 

partiea  interested. 
The  law  does  not  require  the  cheiiff  to  return  an  order  of  aeltnve  and  aale  In  aeroiL^  ^tJK 
retaining  a  copy  where  it  haa  not  been  fully  executed,  the  aame  aa  in  caae  of  mJL  ytL    The 
direction  by  the  clerk  to  return  the  order  in  seventy  daja  haa  no  legal  effect. 

APPEAL  from  the  District  Coart  parish  of  St  M&rj.  Gates,  J. 
J,  G,  Oliver  &  Dumartrait,  for  plaintiffs  and  appelleeB,  Sdward 
Sitnon,  for  opponents  and  appellants. 

Howe,  J.  On  the  fifth  of  January,  1867,  by  Tirtue  of  an  order  oi 
seizure  and  sale,  issued  in  executory  proceedings  in  the  satt  of  Hall, 
Rodd  &  Putnam  v.  Mrs.  F.  £.  Laurence  and  hosband,  a  plantatioii 
belonging  to  Mrs.  Laurence  was  sold  by  the  sheriff  of  St.  Mary  £»r 
cash  at  a  little  more  than  its  appraised  value  and  purchased  hy  tlie 
appellee,  John  Hall. 

The  appellants,  Mrs.  Laurence  and  husband,  opposed  the  confixma- 
tion  and  homologation  of  the  monition  afterward  sued  out  by  appellee 
on  several  grounds,  which  we  will  notice  in  the  order  in  which  tliey 
have  been  presented  in  the  brief  of  their  counsel. 

I.  That  Mrs.  Laurence  was  never  authorized  by  her  husband  or  by 
the  judge  to  appear  in  the  proceedings  via  executiva  prior  to  tiie  jadg- 
ment  therein. 

The  record  shows  that  both  husband  and  wife  were  made  parties 
defendant,  and  that  suffices. 

II.  That  there  is  no  necessity  shown  for  the  appointment  of  a 
curator  ad  hoc  to  the  parties  sued,  because  their  absence  from  the  State 
at  the  time  is  not  sufficiently  established  by  positive  and^  competent 
evidence. 

The  petition  of  the  plaintiffs  in  the  executory  process  averred  that 
Mrs.  Laurence  and  her  husband  resided  somewhere  in  New  York  or 
New  Jersey,  and  were  absent  from  Louisiana,  and  not  represented 
therein.  We  deem  this  sufficient.  Frost  v.  McLeod,  19  Ann.  80.  The 
opponents  in  this  proceeding  have  not  even  attempted  to  prove  (as 
tliey  might  surely  have  done  if  such  was  the  truth)  that  they  were  not 
absentees  at  the  time  the  executory  proceedings  were  taken. 

III.  That  if  the  appointment  by  the  judge  of  a  representative  to 
the  opponents,  as  absentees,  was  necessary,  this  representative  should 
have  been  an  attornetf,  and  not  a  curator  ad  hoc. 
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Monition  of  John  BalL    Oppoaidon  of  7.  K.  L»iireno«  and  Hotbnnd. 

It  is  true  that  article  737  C.  P.  ntes  the  word  attorney,  and  its  nae 
in  this  case  would  liave  been  desirable  to  save  donbt,  discnssion  and 
litigation ;  but  the  court  will  notice  judiciall j  who  are  its  attorneys ; 
and  when  we  find  that  Henry  Gibbon,  Esq.,  was  appointed  curator  ad 
hoe  to  represent  the  defendants,  we  may  pro]ierly  treat  the  phrase 
onrator  ad  hoc  as  surplusage,  and  omitting  it,  notice  that  an  attorney 
of  tlie  conrt  was  appointed  to  represent  the  defendants. 

IV.  That  Mrs.  Laurence  and  her  husband  were  not  served  with 
three  days'  notice  antecedent  to  the  seizure. 

The  proper  notice  was  served  on  Henry  Gibbon,  Esq.,  the  attorney 
appointed  to  represent  the  defendants.  It  recites  at  length  his  ap- 
pointment, and  appears  to  make  the  proper  demand. 

V.  That  the  throe  days'  notice  directed  to  the  curator  ad  hoe  should 
should  have  been  directed  and. addressed  to  the  parties  themselves^ 
althou^  served  on  him. 

We  have  not  been  referred  to  any  authority  in  support  of  this  pro- 
position, and  we  do  not  think  it.  correct.  Where  citation  is  issued 
against  an  absentee  it  is  prepesj^  addi  wsud,  not  to  the  absentee  but 
to  the  eurat&r  ad  hoe  in  eases  where  a  curator  is  properly  appointed. 
13  Ann.  405.  A  fortiori  in  this  case,  where  the  notice  is  not  a  citation, 
but  practically  a  notice  of  judgment  merely,  we  think  the  direction  and 
address  sufficient. 

yi^  That  neither  the  parties  nor  the  curator  were  notified  of  the 
postponement  of  the  sale  from  the  third  November,  1866,  to  the  fifth 
January,  1867,  and  to  appoint  an  appraiser  that  day. 

The  record  shows  that  on  the  fifth  January,  1867,  an  appraiser  was 
appointed  by  the  plaintiffs  and  one  by  the  de/endant$ ;  that  they  were 
duly  sworn,  as  well  as  the  umpire  who  was  afterward  selected,  and  the 
defendants'  appraiser  agreed  to  the  valuation  made  by  the  umpire. 
We  thus  find  the  defendants  possessed  of  actual  knowledge  of  the  time 
« of  sale  and  taking  part  in  its  preliminaries.  They  cannot  now  say 
that  tlVey  had  no  notice  to  appoint  an  appraiser;  and  as  to  a  notice  of 
a  postponement  of  the  sale  5  the  re-advertisement,  which  in  this  caso 
was  formal. and  regular,  furnished  all  required  information  on  this 
point.    11  Ann.  64 ;  12  Ann.  839. 

YII.  That  the  writ  had  already  expired  at  the  time  of  the  sale,  and 
no  copy  thereof  was  retained  by  the  sheriff. 

The  sheriff  was  not  bound  to  return  the  writ  as  in  cases  provided  for 
by  act  of  1855,  No.  199.  It  is  not  a  wnt  of  fieri  faeia$.  18  An.  656. 
The  fact  that  the  clerk  suligoined  to  it  a  direction  to  return  it  in 
seventy  days  did  not  deprive  it  of  vitality  after  that  time  had  expired. 
The  direction  by  the  clerk  was  ultra  viru,  and  must  be  treated  as 
mere  surplusage. 

VIII.     That  Mrs.  Laurence  never  appointed  and  named  the  ap« 


694  SOPBEliS  COtntT  OF  LomsiAKA. 

—  -  ■    -  --  -  -  ■-  —     .jji 

ll(»lti(i&  of  John  H«1L    Oppoflltton  of  F.  E.  lanrence  and  Hnsband. 

praiser,  John  Tarlton,  neither  did  the  sheriff  on  her  failure,  nor  any 
other  person  authorized  by  her  or  by  the  court  so  to  do. 

As  before  remarked,  the  record  Batiafies  us  that  the  apprafser,  Tarl- 
ton,  was  appointed  by  the  defendants.  The  testimony  of  Tarlton  does 
not  rebut  this.  Ho  says  he  was  requested  by  Mr.  H.  £.  Laurence  to 
act  as  appraiser,  and  so  told  the  sheriff.  But  he  does  not  say  he  was 
not  appointed  by  Mr.  Gibbon,  the  attorney,  or  by  Mrs.  Laurence  also. 

For  the  reasons  given,  it  is  ordered  and  adjudged  that  the  judgment 
of  the  District  Court  be  affirmed  with  costs. 


Mo.  721. — James  M.  Edwards  v.  Henry  DuFur. 

Courts  will  not  declftre  an  ftct  of  the  Lcfialatnro  void  nnleit  its  nnocmstttntioiiallly  it  esSil^ 
Ushed  beyond  all  reMonablo  doabt. 

The  act  of  the  Legislature  of  1860,  No.  110,  entitled  '*  An  act  to  amend  and  re-enact  aectioBB 
lionr  and  nine  of  an  act  entitled  an  aot  to  organise  the  parish  courts  of  this  States"  etc, 
is  constitudonaL    The  decision  in  the  case  of  Hawley  v.  Barlow  (ante  psge  563)  re-affirmed. 

APPEAL  from  the  District  Court,  parish  of  Avoyelles.  MUler,  J. 
Ddwardt  dt  Ducote  for  plaintiff  and  appellee,  CuUom  dt  WaUh  for 
defendant  and  appellant. 

LuDELiKO,  C.  J.  The  plaintiff,  who  is  Judge  of  the  Parish  Court  d. 
the  parish  of  Avoyelles,  has  enjoined  the  clerk  of  the  District  Court  of 
said  parish  from  performing  the  ministerial  duties  m  the  Parish  Court, 
and  from  collecting  the  fees  due  for  such  services. 

He  avers  that  the  act  of  the  General  Assembly  approved  March  9, 
18C9,  which  confers  the  rights  and  imposes  the  duties  aforesaid,  is  con- 
trary to  the  articles  86,  115  and  117  of  the  Constitution  of  this  State. 

There  was  judgment  in  favor  of  the  plaintiff,  perpetuating  the  in- 
junction, and  tiie  defendant  has  appealed. 

Article  86  of  the  Constitution  declares  that  the  parish  judge  '<  glmll 
receive  a  salary  and  fees  to  he  provided  hy  lair.^'  , 

The  act  No.  110  provides  that  parish  judges  shall  receive  salaries, 
*'  and  that  they  shall  further  he  entitled  to  the  fees  which  are  now  pro- 
vided for  clerks  of  courts  in  all  cases  of  appeals  from  justices  of  the 
peace  courts  to  the  parish  courts."  Whether  the  General  Assembly 
has  properly  exercised  its  discretion  in  tliis  matter  cannot  he  inquired 
into  by  us ;  it  is  sufficient  to  know  that  the  General  Assembly  was 
not  limited  in  the  exercise  of  its  discretion  as  to  tsliat  fees  should  be 
allowed  the  parish  judges. 

The  most  wliich  can  be  said  in  favor  of  the  position  assumed  by  tko 
plaintiff,  that  the  law  is  unconstitutional,  is  that  it  is  not  free  from 
doubt.  And  courts  will  never  declare  a  solemn  act  of  the  Legislature 
void  unless  Its  unconstitutionality  is  established  beyond  all  reasonable 
doubt.  Chief  Justice  Marshall  said :  '<  The  question  whether  a  law 
shall  bo  void  for  its  repugnancy  to  the  Constitution,  is  at  all  times  s 
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question  of  much  delicacy,  wLich  ougbt  seldom,  if  ever,  to  be  decided 
in  the  affirmative,  in  a  doubtful  ease.  It  is  not  on  slight  implication 
and  rague  conjecture  that  the  LegislatuT©  is  to  be  pronounced  to  baye 
transcended  its  powers,  and  its  acts  to  bo  considered  as  Toid.  The 
opposition  between  the  cimstitution  and  tbe  law  should  be  such  that  the 
judge  feels  a  clear  and  strong  conviction  of  tli^r  incompatibility  with 
each  other."  G  Cranch  12G,  Fletrher  v.  Peck.  In  Ogden  v.  Saunders, 
12  Wlieaton  p.  270,  Mr.  Jitstico  Washington  said:  **  But  if  I  could  rest 
my  opinion  in  favor  of  the  constitutionality  of  the  law,  on  which  the 
question  arises,  on  no  otlier  ground  tllan  this  doubt  so  felt  and  acknowl- 
edged, that  alone  would,  iu  my  csftimation,  be  a  satisfactory  yindica- 
tiou  of  it.  It  is  but  a  deceut  respect  due  to  the  wisdom,  the  integrity 
and  the  patrtotism  of  the  legislative  body  by  whicli  any  law  is  passed 
to  presume  in  favor  of  its  validity,  until  its  violation  of  the  constitu- 
tion is  proved  beyond  a  reasonable  donbt,^^ 

The  law  in  question  is  not  repugnant  to  Bhe  article  115  of  the  Con- 
stitution. ThatTirtlclo  is  similar  to  article  119  of  the  Constitution  of 
1345.  The  language  of  the  article  seems  to  lack  precision,  but  it  is 
obvious  that  the  object  of  the  provision  of  the  constitution  was  to  pre- 
vent the  amendniont  or  revival  of  laws  merely  by  reference  to  their 
titles — the  w!  olo  act  as  amended  was  re-enacted  and  published,  and 
that  was  sufficient. 

The  act  number  110  is  not  in  opposition  to  article  117  of  the  Consti- 
tution }  it  docs  not  create  a  new  office.  See  0.  E.  Hawley  v.  J.  C. 
Barlow,  21  An.  563. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  District  Court  be  avoided  and  reversed,  that  the  injunction  be 
dissolved,  and  that  the  plaintiff  and  appellee  pay  the  co.4ts  of  both 
courts. 
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No.  1388.— POINDEXTER  AND  POLLARD,  AppoUeOS;  V.  JOHN  E.   EiNG, 

Appellant. 

A  ndt  to  reooTer  on  *  contract  of  agency  !■  pntcifbed  by  ten  yeiri.  16  An.  MM;  le  An.  807i 
17  An.  246. 

When  an  ageni^  acting  in  the  capaci^  of  a  commission  merchant,  his  reoeiTed  produce  on 
oonslgnment,  with  instmctiona  from  the  shipper  to  sell  the  aame  for  gold,  he  can  not  dis- 
charge his  liability  to  the  principal  by  accounting  for  the  net  proceeds  in  a  depreciated 
currency  of  less  Talne  than  that  for  which  the  property  was  sold,  although  that  currency 
be  a  legal  tender  dollar  for  dollar. 

An  account  stated  and  acknowledged  by  the  other  party  becomes  a  dosed  aooonni,  but 'It  may 
be  re-examined  afterward  by  either  party  for  the  purpose  of  correcting  errors  or  supplying 
omissionii. 

APPEAL  from  Sixth  District  Court,  parish  of  Orieans.    Duplantiery 
J.    i?ace,  Foster  dh  E.  T.  Merrick  for  plaintiffs  and  appellees. 
Marr  &  Foute  for  defendant  and  appellant. 

Wylt,  J.    In  1861,  plaintifGs  consigned  to  defendant  seventy -four 
hogsheads  tohacco,  which  were  sold  by  the  latter  for  account  of  plain- 
tiiffs  in  December,  1862,  for  $14,338  36  in  gold,  and  accoimt  current 
thereof  promptly  rendered  by  defendant. 
88 
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Polndextar  and  PoUftrd,  Appelleas,  t.  John  E.  King,  Appellaot. 

Daring  the  year  18G1  plaintiffs  drew  on  defendant  their  scvcnil 
billSy  amounting  in  tlie  aggregate  to  $8496  96,  which  defendant  ac- 
cepted and  paid  out  of  his  own  fundB|  and  for  which,  with  interest, 
plaintiffs  became  hij  debtor. 

Immediately  after  the  sale  of  the  consignment,  as  aforesaid,  the 
defendant  paid  over  the  cash  bahinces  in  gold  to  Messrs.  Watt,  Given 
&  Co.,  as  requested  by  plaintiffs,  to  wit,  $4533  92. 

On  twenty-first  September,  1863,  plaintiffs  wrote  to  the  defendant, 
objecting  to  some  of  the  items  of  the  account,  and  stating,  '*  hott  we 
claim  that  you  owe  us  the  premium  the  gold  was  then  worth — 

On  amount  of  bills $8,436  36 

On  amount  of  coipmissions 210  90 

On  amount  of  interest  balance 785  76 

Total r $9,4^  Oi 

PlaintiftV  petition  alleges  '^  the  difference  of  value  of  gold  and  cur- 
rency of  the  city  at  the  date  of  said  transaction  was  fully  thirty  per 
cent,  in  favor  of  gold,  which  on  said  sum  of  $8436  36,  and  the  interest 
charge  of  $785  76,  makes  the  full  sum  of  $2881  91,  which,  added  to 
the  $210  90  erroneously  charged  for  commissions,  ^makes  the  sum  of 
$3092  81.*'    To  recover  this  $3092  81  this  suit  has  been  instituted. 

The  court  below  gave  Judgment  in  favor  of  plain tiffis,  and  defendant 
has  appealed. 

*  Plaintiffs  contend  that  their  &ctor,  John  E.  King,  could  not  apply 
the  gold  proceeds  of  the  tobacco  to  the  extinguishment  of  his  account 
against  them  for  bills  drawn  on  said  consignment  in  1861 ;  that  as  their 
consignee  he  should  have  allowed  them  the  premium  of  thirty  per 
cent,  in  fftvor  of  gold  in  settlement  of  "bis  said  account,  and  that  he 
should  not  have  charged  them  two  and  a  half  per  cent,  commissioni 
on  the  various  bills  drawn  by  them  against  their  said  consignment. 

Plaintiffis  contend  that  their  £ictor  paid  these  bills  in  currency,  and 
in  his  account  charged  them  as  paid  Jn  gold,  or  applied  their  gold  to 
the  payment  of  his  account. 

There  is  no  positive  evidence  in  the  record  to  establish  the  allega- 
tions of  plaintiffs.  The  bills  drawn  by  plaintiffs  in  1861  could  not  have 
been  paid  in  United  States  treasury  notes,  because  they  were  not  then 
in  circulation  in  this  city.  The  act  authorizing  issue  of  legal  tender 
notes  only  passed  twenty-fifth  February,  1862.  There  is  no  allegation 
or  proof  that  said  bills  were  paid  by  the  drawee,  the  defendant,  in 
Confederate  notes ;  and  we  can  not  presume  that  the  parties  before  this 
court  dealt  in  an  unlawful  currency. 

It  is  true,  the  record  shows  that  "the  banks  in  New  Orleans  sus- 
pended specie  payment  on  seventeenth  September,  1861,  excepting  the 
Southern  Bank.*'  But  it  does  not  follow  that  defendant  could  not  pay 
the  various  drafts  of  his  consignors  in  lawful  money  without  doing  so 
througb  the  banks. 
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Poindexter  and  FoUnrd,  Appelleea,  v.  John  E.  King,  Appelliait. 

It  seems  the  yarious  bills  accepted  and  paid  by  defendant  were  given 
in  part  payment  for  the  tobacco  which  plaintiffs  had  bought  and  ship- 
ped to  him.  Plaintiffs  must  have  received  a  lawful  consideration  for 
the  bills,  and  what  difference  was  it  to  them  how  the  drawee  paid  the 
payee  thereof  t  The  bills  were  made  payable  in  dollars  and  not  in  any 
particular  currency. 

Now,  if  plaintiffs  had  desired  to  ascertain  positively  in  what  cur- 
rency the  bills  were  paid  by  the  defendant,  why  did  they  not  get  the 
evidence  of  tlie  payee  of  those  bills,  who  could  state  positively  how  he 
was  paid  and  in  what  currency  ? 

Defendant  occupied  the  position  of  factor  toward  the  plaintiffs,  and 
also  the  position  of  creditor  for  the  amount  of  his  individual  funds  ad- 
vanced to  pay  plaintiffs'  bills.  What  was  the  relation  of  the  parties 
to  each  other  on  eighth  December,  1862,  the  day  the  consignment  of 
tobacco^  was  soldt  Plaintiffs  were  owing  the  defendant  the  amount  of 
mon^  he  had  advanced  for  them  and  interest  thereon.  They  were  not 
owing  him  the  illegal  charge  of  two  and  a  half  per  cent,  commissions 
on  the  bills  drawn  against  the  consignment  in  his  hands.  On  the  other 
hand,  the  defendant  was  owing  the  plaintiff  the  full  amount  of  the  net 
proceeds  of  the  sale  of  tobacco. 

At  once,  by  operation  of  law,  the  entire  indebtedness  of  plaintiffs  to 
defendant  became  extinguished  by  compensation,  and  defendant  was 
only  owing  the  plaintiffs  the  balance  due  out  of  the  proceeds  of  s^id 
consignment.  Compensation  only  extinguished  the  amount  of  lawful 
indebtedness  of  plaintiffs  to  defendant  in  lawful  money.  Gold  is  law- 
fi^l  money  of  the  United  States ;  and  an  indebtedness  in  dollars  can  be 
compensated  by  a  counter  indebtedness  in  gold. 

At  the  time  the  bills  were  drawn  and  delivered  to  the  payee  specie 
was  the  only  legal  tender  of  the  United  States.  In  the  absence  of 
positive  evidence  we  must  presume  that  the  defendant  paid  those  bills 
in  lawful  money,  and  plaintiffs  became  indebted  to  him  from  the  time 
of  the  payment  thereof. 

We  think,  then,  on  eighth  December,  1862,  all  debts,  lawful  claims, 
against  plaintiffs  became  extinguished  by  compensation,  and  that  de- 
fendant then  occupied  the  relation  of  factor  toward  plaintiffs,  owing 
them  only  for  the  balance  of  the  proceeds  of  the  tobacco.  Defendant 
seems  to  have  acted  faithfully  for  his  consignors ;  his  sale  seems  to 
have  given  satisfaction,  and  he  paid  over  the  $4533  92  in  gold 
promptly  to  Messrs.  Given,  Watt  &  Co.  at  the  request  of  plaintiffs. 
Indeed  plaintiffs  were  very  late  in  raising  any  objection  to  defendant's 
account  current,  rendered  to  them  nearly  nine  months  before. 

We  do  not  think  the  plea  of  usury,  set  up  by  defendant,  applies  to 
this  case. 

We  regard  this  as  an  action  of  mandate,  not  prescribable  in  three 
years  as  an  open  account.  Ten  years  is  the  only  prescription  against 
such  a  demand.    17  A.  246,  and  the  authorities  there  cited. 


roO  SUPREME  COURT  OP  LOUISIANA, 


Polndexter  ud  PoUard,  AppeUeet,  ▼.  John  E.  King,  Appellant. 


Under  the  circamstances  of  the  case,  we  believe  thAt  defendant  is 
only  indebted  to  plaintiffs  $210  90,  the  amount  of  the  illegal  ^haigt 
made  by  Lim  for  commiaaions  on  plaintiffs'  bills. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  cooit 
below  be  avoided  and  annulled,  and  proceeding  now  to  give  such  judg- 
ment as  the  court  should  have  rendered  .in  this  case,  it  ib  ordered, 
ac^udged  and  decreed  that  plaintiff's  have  judgment  against  defendant 
for  $210  90  with  five  per  cent,  interest  thereon  from  eighth  Deoemba, 
18G2,  and  the  cost  of  the  court  below,  plaintiff  to  pay  cost  of  this 
appeaL 


Mr»  JusUee  TaUqfhro,  dissenting  r 

I  am  unable  to  arrive  at  any  other  conclusion  tilian  that  the  defend- 
ant paid  the  Hoover  drafts,  amounting  to  $5456  96,  in  what  was  called 
**  currency.''    These  drafts  fell  due  on  the  twenty-ninth  of  January, 
1862.    All  £he  facts  in  the  record  point  to  this  conclusion  as  inevitable. 
Jacob  Barker  states  that  the  banks  in  New  Orleans  suspended  specie 
payments  on  the  seventeenth  September,  1861,  except  the  Southern 
Bank.    He  states  also  that  from  the  eighth  to  the  fifteenth  December, 
1862,  gold  was  forty  per  cent,  premium  for  treasury  notes;  and  that  on 
the  fourteenth  February,  1862,  gold  was  at  thirty-seven  and  a  half  per 
cent,  premium  for  treasury  notes.    It  is  in  evidence  tiiat  in  December, 
1862,  business  in  New  Orleans  was  mainly  done  in  currency.     (Record, 
p.  14.)    The  defendant  in  December,  1862,  -paid  over  by  order  of  his 
principals  to  Given,  Watt  &^  Co.  in  gold  $4533  92.    A  member  of  that 
firm  swears  that  for  this  payment  in  gold  the  firm  credited  the  plain- 
tiffs with  $5726,  the  amount  they  owed  that  firm.    This  is  the  same 
thing  as  paying  the  debt  in  '*  currency,"  for  the  defendant  required 
them  to  receive  $4533  92  in  gold,  as  equivalent  to  $5726  in  currency. 
I  can  not  suppose  that,  having  paid  a  debt  of  his  principals  in  currency, 
after  he  had  received  the  gold  proceeds  of  the  tobacco,  he  paid  the 
Hoover  drafts  in  gold  or  silver  ten  months  before  he  had  funds  of  any 
kind  in  hand  belonging  to  his  principals.    He  could  not  have  paid 
these  drafts  in  paper  money  of  any  kind  which  was  of  equal  valae 
with  gold  or  silver,  for  there  was  at  that  time  in  this  countxy  no  such 
paper  money.    Jledged  around  as  he  is  by  the  evidence  in  the  recoid, 
I  think  it  illogical  to  deduce  that  the  defendant  paid  these  drafts  in 
gold  or  in  bank  notes,  convertible  at  will  into  specie,  because  it  is  not 
affirmatively  shown  that  he  made  the  payment  in  depreciated  currency. 
On  the  contrary,  all  the  facts  in  evidence  raise  a  legitimate  and  veiy 
strong  presumption  against  him,  which  must  prevail  in  the  absence  d 
any  proof  tending  to  rebut  that  presumption. 


\ 


I 

i: 

k 


c 
i 
f. 


KEW  ORLEANS,  NOVEMBER,  1869.  701 

— — . - ...      ■■  - ■*  »> 

Polndexter  and  Pollard,  Appellees,  y.  John  E.  King,  Appellant. 


Considering  it  tLen  established  that  he  did  pay  the  two  Hoover 
drafts  in  *'  currency**  thirty-seven  and  a  half  per  cent,  below  the  valae 
of  gold,  and  that  he  charged  the  amount  dollar  for  dollar  against  the 
gold  proceeds  of  the  tobacco,  I  think  he  ought  to  account  to  his  xvinci- 
pals  for  the  i)remiuin  on  gold  for  "  currency"  at  the  tinae  the  payment 
was  made,  or  rather  the  thirty  per  cent,  premium  claimed  by  the  plain- 
tifTs  in  their  petition. 

The  relation  that  existed  between  the  parties  was  clearly  that  of 
principal  and  agent  or  factor ;  standing  in  that  relation,  the  primary 
duty  of  the  defendant  was  strict  fidelity  to  the  interests  of  his  princi- 
pals and  a  proper  regard  of  his  legal  obligation  to  restore  to  them  all 
profits  that  may  have  arisen  from,  and  to  give  to  them  the  benefit  ol 
all  advantages  that  may  have  grown  out  of  their  business  entrusted  to 
his  care.    Civil  Code,  article  2974 ;  10  Rob.  487. 

I  do  not  think  the  plea  of  prescription  can  avail  the  defendant.  The 
claim  simply  of  the  gold  premium  can  not  be  assimilated  to  an  open 
account  standing  isolated  from  the  business  of  the  mandate.  It  springs 
from  the  transactions  arising  from  the  agency,  and  makes  a  part  of 
them.  It  arises  ex-contractu,  and  is  not  barred  by  the  prescription  of 
three  years.  C.  C.  article  3508;  15  An.  143  and  534;  16  An.  397 j  17 
An.  246.  The  plea  of  ratification,  I  think,  should  not  prevail.  True, 
'^  some  nine  or  ten  months  intervened  between  the  time  of  the  rendition 

'^  of  the  account  and  the  date  of  the  letter  of  plaintiffs  objecting  to  the 

"  account. 

It  is  shown  that  intercourse  between  New  Orleans  and  Clarksvillc 
was  free  in  May,  1862.  That  the  last  named  place  was  in  possession  oi 
tlie  Federal  forces  in  1862,  and  that  it  was  not  recaptured  by  the  insur- 
gents. This  by  no  means  establishes  that  there  was  any  direct  com- 
uiuuication  between  the  places  during  the  whole  period  embracing  the 
transactions.  It  appears  that  the  communication  was  circuitous,  bein^ 
by  the  way  of  New  Ybrk.  A  state  of  war  existed  in  a  considerable 
portion  of  the  country  through  which  this  communication  was  had.  It 
is  not  shown  that  the  communication,  such  as  it  was,  was  safe,  reliable 
and  constantly  free  from  suspension  and  delay.  Under  ordinary  cir- 
n  cumstanccs  the  pica  might  have  weight,  but  under  those  that  did  ^xist, 

(  I  am  inclined  to  think  none  should  be  attached  to  it. 

The  plaintiff  claiming  equity  should  do  equity.     The  first  two  bills 

drawn  upon  the  defendant  were  paid  by  him  before  the  suspension  of 

J  specie  payments;  I  think  the  inference  clear  that  they  were  paid  in 

i  specie  or  bank  notes,  convertible  at  that  time  into  gold  or  silver  at  the 

\  will  of  the  holder.    The  defendant  should  not  therefore  be  held  to 

account,  so  far  as  those  bills  are  concerned,  for  any  premium.     The 

1  judgment,  I  think,  erroneous  in  that  respect,  and  should  be  reduced. 

!  The  defendant  is  not  protected  by  the  doctrine  announced  in  Weaver 

t;.  Anfou  and  subsequent  decisions.    The  facts  in  this  case  are  wholly 
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different.  In  Weaver  v,  Anfon,  the  defendant  wa8  estopped  bj  hk 
baste  to  sbow  that  he  had  been  dealing  in  an  unlawfol  carrencj  hi 
derogation  of  law  and  morals,  alleging  his  own  turpitude  to  avoid  bis 
contracts.  The  check  was  paid  either  in  Confederate  money  or  io 
bank  notes,  and  the  conrt  presumed  the  transaction  to  have  been  in 
lawful  rather  than  in  unlawful  currency.  This  presumption  in  fovor  of 
the  plaintiff  in  that  case  would  eeteri$  jparifm$  have  availed  tbe  de- 
fendant in  this  case }  but  under  the  evidence  it  is  swept  away ;  for  it  is 
distinctly  in  proof  that  in  the  important  payment  made  for  his  princi- 
pal to  Given,  Watt  &  Co.  he  discharged  the  debt  in  currency,  for  he 
compelled  his  agent's  creditor  to  receive  gold  with  the  high  premium 
for  it  in  payment  of  a  debt  contracted  in  I860. 


Saioc  Casb  on  Rbhbarinck 

LuDELiNO,  C.  J.  The  defendant  is  sued  for  an  account  of  bis 
agency  in  selling  seventy-four  hogsheads  of  tobacco  shipped  to  him 
between  the  twenty-second  of  March  and  the  first  of  May,  1861.  The 
tobacco  was  sold  in  obedience  to.  instructions,  for  coin,  and  it  netted 
$14,333  49  in  gold,  which  was  worth,  at  that  date,  and  at  the  period 
when  this  suit  was  brought,  $18,794  26  in  currency. 

The  plaintiffs  drew  several  bills  against  their  shipments  of  tobacco, 
amounting  to  $8436  36,  which  the  defendant  accepted  and  paid. 

The  defendant  rendered  an  account  to  the  plaintiffs  to  which  the 
plaintiff's  urge  the  following  objections : 

That  the  charge  of  two  and  one-half  per  cent,  commission  for  advan- 
cing, in  addition  to  eight  per  cent,  interest  per  annum,  is  unlawful  and 
usurious. 

That  the  bills  drawn  by  the  plaintiffs  were  paid  in  currency  which 
was  depreciated,  and  the  amount  thereof  is  charged  up  against  the 
gold  proceeds  of  the  tobacco,  and  that  the  balance  of  interest  is^also 
charged  up  against  said  gold  proceeds. 

The  defendant  filed  a  general  denial,  and  afterwards  filed  a  supple- 
mental answer,  pleading  the  prescription  of  one  and  two  years  to  the 
right  of  plaintiife  to  object  to  the  usurious  charges  in  the  account,  and 
the  prescription  of  three  years  against  the  demand  of  plaintiffs,  which, ^ 
it  is  alleged,  is  on  an  unacknowledged  or  open  account. 

The  plea,  as  it  respects  the  usurious  interest,  is  without  application. 
The  plaintiffs  have  not  paid  any  usurious  interest — they  are  contesting 
the  defendant's  right  to  apply  their  money  to  the  payment  of  unlawful 
interest  claimed  by  him. 

The  prescription  of  three  years  is  equally  untenable.  The  suit  is 
brought  upon  a  contract  of  agency,  and  it  is  barred  by  ten  and  not  three 
years.    7  An.  53;  10  R.  487;  15  An.  584;  16  An.  397 ;  17  An.  246. 
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John  £.  King  having  made  advances  to  Poindoxter  &  Pollard  on  the 
sliipments  of  tobacco  to  tlie  amount  of  $8436  36,  the  latter  became  the 
debtors  of  the  former  for  that  amount>  and  King  had  a  piivilege  qm  the 
tobacco  to  secure  the  payment  of  tho  debt.  If  the  tobacco  had  been 
destroyed,  it  would  not  be  pretended  that  King  eould  have  recovered 
S84d6  36  in  gold  from  his  debtors— they  could  have  difxsharged  their 
liability  in  currency. 

If  the  tobacco  ]iad  been  sold  for  United  Stritcs  treasury  notes,  King 
could  have  legally  retained  only  $8436  30  out  of  the  proceeds.  On 
what  principle  then  can  he  be  peimitted  to  claim  and  retain  $11,248  48 
or  its  cquwaUttt,  in  payment  of  the  $8436  36  due  him  t 

Tlic  shippers  Itad  a  right  to  instruct  their  factor  what  to  sell  their 
lii'operty  for ;  tliey  told  him  they  wanted  gold  for  the  balance  coming  to 
tlicnu  How  could  this  fact  change  tlio  rights  of  the  defendant  against 
tlie  plaintiffs  Y 

We  cannot  perceive  wliy  his  debt  should  be  paid  in  gold,  if  the 
tobacco  were  sold  lor  gold,  and  in  currency,  if  the  tobacco  were  sold 
for  currcnc}'.  If  the  defendant  had  alleged  and  proved  that  he  had 
been  obliged  to  pny  out  gold  for  the  plaintiffis,  there  might  have  been 
some  equity  in  his  demand,  but  sueh  is  not  the  facL  It  is  admitted 
that  the  banks  suspended  specie  payment  on  the  seventeenth  day  of 
September,  1361,  and  it  is  proved  that  after  that  period,  the  business 
in  New  Orleans  (when  the  drafts  of  the  plaintiffs  were  paid)  was 
mainly  carried  on  in  currency.  The  Hoover  drafts,  due  on  the  twenty- 
ninth  of  January,  1863,  amount  to  85455;  a^d  that  they,  at  least,  were 
paid  in  a  depreciated  currency,  the  evidence  in  the  ]*ec)N*d  leaves  no 
reasonable  doubt.  It  as  contended  that  tho  plaintiffs  are  estopped 
from  claiming  anything  from  defendant  because  they  acquiesced  in  the 
account  rendered  to  them  by  not  objiecting  sooner.  This  question  is 
not  presented  by  tho  pleadings.  But  if  it  had  been  it  woidd  not  have 
prevented  the  plaintiff^  from  showing  errors  in  the  aqcountb  The  effect 
resulting  from  an  acknowledgment  of  the  account  would  be  to  shift  the 
onus  of  proof.  *' These  accounts  are  necessarily  provisional  until 
settled,  and  even  after  settlement,  may  be  rectified  by  either  party  on 
account  of  errors  or  omissions,  subject  to  which  every  settlement  is 
held  to  be  made."    2  An.  S!7. 

The  defendant  is  bound  to  account  to  his  principals  for  the  balance 
of  the  gold  receipts.  The  agent  cannot  be  allowed  to  enrich  himself  at 
the  expense  of  his  principal. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
this  court  rendered  on  the  thirtieth  November,  1868,  be  avoided  and 
reversed,  and  that  the  judgment  of  the  District  Court  be  amended  so 
as  to  reduce  the  amount  of  the  judgment  of  the  District  Court  in  favor 
of  the  plaintiffs  to  the  sum  of  two  thousand  nine  hundred  and  seventy- 
seven  dollars  and  fifty-four  cents^  and  that  the  judgment  thus  amend- 
ed be  affirmed,  and  that  the  appellees  pay  the  costs  of  this  appeal. 


70A  SUPREME  COURT  OP  LOUISIANA, 


Polndexter  and  PoU«rd»  Appelleei,  t.  John  E.  King,  Appellant 


Wtlt,  J.  I  Btill  adhere  to  the  yiews  expressed  in  the  original  ded- 
sion  of  this  case. 

The  drafts  -were  drawn  on  the  consignment  and  paid  by  the  defend- 
ant  before  the  issue  of  the  United  States  currency,  and  in  the  absence 
of  proof  to  the  contrary,  the  presumption  is  inevitable  that  they  were 
paid  in  lawful  money,  gold  or  silver,  which  was  then  the  only  legal 
tender.  I  cannot  presume — ^indeed  the  plaintiffs  have  not  alleged — that 
the  defendant  paid  their  drafts  in  Confederate  notes;  parties  will  not 
be  presumed  to  have  dealt  in  an  unlawful  currency  when  it  has  neither 
been  alleged  nor  proved.  If  the  agent  has  paid  gold  on  the  consign- 
ment, and  we  can  presume  nothing  else,  ho  is  entitled  to  recover  the 
same  from  his  principal,  whether  the  cqnsignment  be  destroyed  or  be 
sold,  under  the  directions  -of  the  latter,  for  United  States  currency  or 
gold.  It  matters  not  that  the  tobacso  could  have  been  sold  on  eighth 
December,  1862,  for  either  gold  or  United  States  currency  (the  latter 
being  then  in  circulatioo).  The  drafts  were  drawn  in  1861,  and  they 
were  paid  before  the  act  was  passed  authorizing  the  issue  of  United 
States  currency;  they  could  not  have  been  lawfully  discharged  or  paid 
except  in  gold  or  silver.  And  the  principal  was  bound  to  retam  an 
equal  value  to  his  agCDt. 

The  account  was  rendtDred  by  the  defendant  to  the  plaintiffs  nearly 
nine  months  before  any  objection  was  made.  In  tliat  account  he  im- 
puted a  sufficient  amount  of  the  gold  x>roceods  to  the  payment  of  the 
amount  of  his  advances.  The  account  of  sales  was  in  gold,  the  amount 
of  advances  was  deducted  therefrom,  dollar  for  dollar,  in  the  account 
After  the  lapse  of  so  long  a  time,  without  objection,  it  ceased  to  be  an 
open  account,  and  became  a  stated  account  between  the  parties. 

Now,  if  plaintiffs  seek  to  go  behind  that  account  or  settlement,  and 
claim  that  their  factor  has  been  unfaithful;  that,  instead  of  paying  the 
drafts  which  tbey  drew  on  him  in  1861,  in  gold  or  silver  (the  only 
lawful  money),  he  in  fact  discharged  the  same  in  Confederate  notes,  oi 
less  value,  they  must  allege  and  prove  the  infidelity  of  the  agent ; 
they  must  make  out  their  case ;  they  cannot  establish  it  upon  presump- 
tions that  are  unlawful,  and  therefore  impossible. 

If  the  relation  of  defendant  and  plaintiffs  be  only  that  of  debtor  and 
creditor,  and  therefore  the  debt  of  the  latter  could  have  been  dis- 
charged on  eighth  December,  1862,  in  United  States  currency,  dollar 
for  dollar,  the  defendant  could  compensate  his  debt  with  the  gold  of 
plaintiff  which  hax>pened  to  be  in  his  hands,  dollar  for  dollar. 

For  the  foregoing  reasons  and  those  assigned  in  the  original  opinion 
of  this  court,  I  cannot  assent  to  the  decision  just  rendered* 
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No.  1746. — Anatole  Cousin  v,  Abat,  Generes  &  Co. 

JLtMtt  Ooneres  k  Co.,  commiBsion  merchants  in  the  cily  of  New  Orleans,  received,  in  1862,  of 
Anatole  Couiin,  a  customer  of  theirs,  the  sum  of  $10,7 16  in  notes  of  the  so-called  Confed- 
erate States,  to  be  Invested  in  dty  bonds  and  notes  secured  by  mortgage.  The  notes  were 
invested  in  bonds  of  the  city,  known  as  Defense  Bonds,  which  were  redeemable  m  the 
lame  kind  of  currency.  Cousin  brings  suit  for  the  amount  thus  delivered.  Heid— That  the 
entire  transaction  being  in  Confederate  notes  was  illegal  and  nulL  19  An.  161,  2S8,  869: 
Constitution  of  1868,  article  127. 

The  organization  known  as  the  Confederate  States  never  reached  the  dignity  of  a  de  facto  gov- 
ernment.   Stewart  V.  Smith,, a«i<«  page  67. 

The  ordfT  of  Major  Qeneral  Butler  compelling  the  holders  of  City  Defense  Bonds  to  pay  a 
certain  j  er  cent,  thereof  for  the  benefit  of  the  poor  of  New  Orleans,  was  punitory,  and  no 
acticn  lies  to  recover  the  amount  of  such  assessment. 

APPEAL  from  tlie  Second  District  Coart  of  New  Orleans.     ThovnaSf 
J.    J.  Ad,  Itozicr,  for  plaintiff  and  appellant.     Ci/pnen  Dufour, 
for  defendants  and  appellees. 

Howe,  J.  The  evidence  in  this  case  satisfies  ns  that  the  plaintiff 
delivered  to  tlie  defendants^  fii-m  a  sum  of  Confederate  money  to  bo 
kiYcsted;  and  the  latter  invested  it,  with  the  exception  of  a  small 
portioa,  tendered  in  court,  in  bonds  of  the  city  of  New  Orleans  payable 
in  the  same  currency. 

Under  such  circumstances,  we  are  of  opinion  that  the  court  a  qua 
properly  rejected  the  demand  of  the  plaintiff.  Hunly  t;.  Scott,  19  An. 
161;  Eingv.  Huston,  19  An.  288;  McCracken  v.  Poole,  19  An.  359; 
Norton  v.  Dawson,  19  An.  4G4. 

The  plaintiff,  appellant,  has  filed  in  this  c^ui*t  an  assignment  of 
errors,  in  which  he  alleges  that  the  procee<lings  and  judgment  of  the 
lower  court  are  manifestly  erroneous  in  this,  that  the  one  hundred  and 
twenty-seventh  article  of  the  Constitution  of  1868  is  repugnant  to 
arMcle  1,  section  10  of  the  Constitution  of  the  United  States,  which 
fopbids  the  passage  by  a  State  of  a  law  impairing  the  obligation  of 
contracts.  We  presume  this  assignment  was  made  through  inadvert- 
ence. The  judgment  appealed  from  was  rendered  in  July,  1667,  before 
tlie  Constitution  of  1868  was  framed,  and  long  before  it  was  adopted. 

The  other  points  raised  by  the  appellant,  that  the  Confederate  States 
were  a  government  de  facto,  and  that  obligations  like  those  in  suit  in 
this  case,  founded  on  the  use  and  circulation  of  Confederate  treasury 
notes,  should  be  enforced  by  our  courts,  have  already  been  settled 
adversely  to  his  views  by  numerous  decisions.  See  Smith  v,  Stewart, 
21  An.  page  €7,  and  the  cases  above  cited.  We  think  tlie  subject  is 
one  to  which  the  rule  of  stare  decisis  is  justly  applicable,  and  we  must 
therefore  decline  to  reopen  the  controversy. 

We  are  of  opinion  that  the  judge  a  quo  did  not  err  in  dismissing  the 
reconventional  demand  of  the  defendants.  They  were  compelled  by 
M^jor  General  Butler  to  pay  for  the  support  of  the  poor  of  New  Or- 
leans a  certain  per  centage  upon  the  amount  of  ^^  City  Defense  Bonds^^ 
to  which  they  had  qubacribed.  They  claim  to  have  thus  paid  t4000 
89 
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for  acoouDt  of  the  plaintiff,  upon  the  sixteen  bonds  for  $1000  each,  ia 
which  they  had  invested  his  Confederate  notes.  We  apprehend  that 
the  action  of  the  commanding  general  was  punitory,  and  that  the  pay- 
ment by  defendants  in  expiation  of  an  offensQ>  cannot  give  them  any 
claim  against  the  plaintiff. 

For  the  reasons  i^ven  it  is  ordered  and  adjudged  that  the  judgment 
appealed  from  be  affirmed  with  coats. 

Rehearing  refused. 


No.  1730.— Degelos,  Dur&ivh  &  Co.  v.  Eicilt  Woolfole. 

Where  e  ooramercUl  firm  Ium  dbtil&ed  Jtfdgroeat  egftinet  *  debtor,  end  the  firm  te  •fterwurim 
diraolTed  by  the  death  of  two  of  the  partners,  end  the  eaiTlTor  forma  a  new  pArtnership 
with  two  other  parties,  and  Judgment  is  qbtaloed  sffsf  net  the  new  firm,  on  which  execuliua 
Isstara,  only  the  latereai  of  the  sttrTlTiiif  partaor  in  the  Jndemeut  in  fli%or  of  the  old  fim 
can  be  reached  by  selsurei  The  other  interests  in  such  Judlifmeiit  behmg  to  the  he  n  or 
creditors  of  the  deceased  partners,  and  cannot  be  made  liable  tot  the  debts  of  the  new  ftm. 

The  plea  of  ru  judicata  will  not  be  maintained  onlsM  the  parties  to  the  first  Judgment  are  th« 
same  as  those  of  the  second. 

APPEAL  from  the  Second  District  Olonrt  of  New  Orleans.   Tkonuu,  J. 
Elmort  i&  King^  Alfred  Shaw^  and  Simonds  d  Gayarre  for  appel- 
lants.   P.  H.  Morgan  for  appellees. 

Taliaferro,  J.  The  conflicting  dnims  of  various  creditors  for  the 
proceeds  of  the  property  of  their  debtor,  sold  under  executions^  form 
the  sulgoct  of  this  litigation. 

The  case  is  brought  before  us  from  the  Second  District  Court  of  New 
Orleans  on  appeal  from  a  judgment  on  a  rale  taken  by  the  administra- 
tor of  Mill  on  Sheriff  Hays  to  show  cause  why  he  should  not  pay  over 
to  him  two  thousand  and  fifty-six  dollars,  with  costs,  out  of'  the  funds 
in  his  hands  collected  in  the  suit  of  £.  Durrive  v.  Emily  Woolfolk. 
The  rule  was  made  absolute.  Shaw,  a  predecessor  of  Hays  in  tlie 
sheriffalty,  and  two  of  the  contestants,  Tianata  and  Mrs.  Gayarre,  hare 
appealed. 

Edward  Durriye,  as  liquidator  of  the  firm  of  Dc^os,  Dnrri^e  & 
Co.,  obtained  a  judgment  in  May,  1858,  against  the  defendant,  Mrs. 
Woolfolk,  for  about  eight  thousand  dollars,  with  interest. 

In  1864,  Hernandez,  a  creditor  of  the  defendant,  brought  suit  against 
her  on  his  claims,  and  attached  fifty  bales  of  her  cotton. 

Subsequently  to  the  attachment  of  Hernandez,  Durrive,  the  liqui- 
dator, seized  the  same  cotton  under  ^. /a.  issoed  on  his  judgment,  and 
the  sheriff,  proceeding  under  this  writ  and  also  under  one  issued  in  the 
suit  of  Hernandez,  sold  the  cotton,  and  by  consent  of  parties,  retained 
the  money  in  his  possession  sal^act  to  the  final  decree  of  court. 

The  suit  of  Hernandez  was  instituted  in  the  Sixth  District  Court  of 
New  Orleans.  Durrire,  liquidaitor,  intervened  in  that  suit,  and 
moTei  that  the  funds  in  the  handa  of  the  sheriff  be  paid  to  him  in 
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preference  to  Henfandes.  The  eaurfc  decided  in  fa\ror  of  Hemandev. 
The  liquidator  appealed,  and  this  Court  roTeraed  the  decision  on  th^ 
^onnd  that  the  attachment  was  illegalljr  taken  out  by  Hemandoe* 
This  disposed  of  his  claim,  and  he  disappeared  ftom  the  contest. 

Mrs.  Gayarre  had  obtained  a  judgment  in  the  FonrUi  District  Conrt 
against  £.  DurriTe  &  Co.,  and  issued  execution  upal^'it.  Tlie  same 
f ands  were  seized  under  thi»  writb  Victor  Bommage  had  obtained  a 
judgment  against  E.  DurriTe  &  Co.  in  the  Third  District  Court,  and 
lie  also  seized,  under  ^  /a.,  the  money  in  eontroversy  in  the  hands  of 
the  sheriff.  He  took  a  rule  upon  the  sheriff  to  show  cause  wliy  he 
should  not  pay  the  funds  to  him.  Mrs.  Gayarro  intervened  by  thii'd 
opposition,  claiming  to  be  paid  by  preference.  Mrs.  Bosalie  Harris, 
*wife  of  E.  Durrive,  junior,  also  intervened  and  claimed  the  fun&« 

P.  H.  Morgan,  as  the  attorney  of  E.  Dunive  &  Co.,  api^eared  and 
moved  the  transfer  of  the  cause  to  the  Second  District  Cm^rt.  This 
motion  was  overruled.  The  court  ordered  that  the  siieriff  pay  over  aH 
the  funds  in  his  hands  to  Mrs.  Gayarre  after  paying  to  P.  H.  Morgan 
three  hundred  dollars  for  professional  services  rendered  the  liquidator. 
The  administrator  of  Eommage  was  the  only  one  of  flie  parties  who 
appealed.    His  appeal  was  dismissed. 

Here  the  scene  changed  to  the  Second  District  Court.  The  counsel 
for  Micliel  H^cit,  administrator  of  fhe  estate  of  Thomas  Mill,  for- 
merly a  xmrtncr  of  the  house  of  Degelos,  Dunive  &  Co.,  had,  as  we 
have  before  seen,  taken  rule  on  the  sheriff  to  stiow  cause  wliy  he 
should  not  pay  to  the  administrator  of  Mill's  estate  two  thousand  and 
fifty-six  dollars  and  costs.  A  ne,w  contestant  entered  the  list.  Domi« 
nique  Lanata  intervened  and  claimed  the  money  in  the  sheriff^s  hands. 
Soon  after  Mrs.  Gayarre  appeared  and  excepted  to  the  proceedings  on 
the  ground  that  the  Third  District  Court  had  rendered  a  judgment  in 
her  favo£,  ordering  the  sheriff  to  pay  over  to  her  the  funds  in  his  hands; 
that  she  had  issued  execution  on  that  judgment ;  that  it  could  not  be 
interfered  with,  nor  the  execution  stayed  esoept  by  injuncftion  taken 
out  under  oath  ai)d  by  giving  security  according  to  law.  This  excep- 
tion was  overruled.  The  Court  awarded  to  Mrs.  Gayarre  one- third  of 
the  funds  seized,  and  two-thirds  to  the  heirs  of  Mill. 

The  three  appellants  from  this  judgment  are  tiie  sheriff  Shaw,  La- 
nata  and  Mrs.  Gayarre.  The  sheriff  and  Mrs.  Gayarre  sot  up  in  tins 
Court  the  plea  of  re8  judicaUt. 

The  opponent  Lanata  alleges  that  tho  proceeds  of  the  sale  of  cot^ 
ton,  seized  by  Durrive,  liquidator,  belong  to  him  in  right  of  liis  seiz- 
ure of  the  funds  under  fi.  fa,  issued  on  his  judgment  against  Mrs. 
Emily  Woolfolk,  for  the  reason  that  tiie  judgment  of  Degelos,  Dun-ive 
&  Co.  against  Mrs.  Woolfolk  had  become  extinct  by  novation.  He 
averred  that  the  Updating  partner  of  the  firm  of  Degelos,  DuiTive 
&  Co.  had  received,  in  payment  of  tbe  judgment,  the  acceptances  of 
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Messrs.  Fellowes  &  Co.  by  an  arrangement  with  that  house,  and  that 
the  original  debt  of  Mrs.  Woolfolk  to  Degelos,  Darrive  Sl>  Co.  did  not 
exist  when  the  liquidating  partner  issued  execution  on  the  judgment 
and  seized  the  fifty  bales  of  cotton. 

These  allegations  of  Lanata  are  not  sustained  l]^  the  evidence.  Dnr- 
rive,  the  liquidator,  and  Judge  Labanv^,  who  testified  in  the  case  as 
witnesses,  state  that,  by  the  arrangement,  the  liquidator  of  the  part- 
nership was  not  to  subrogate  Fellowes  &  Co.  to  the  judgment  against 
Mrs.  Woolfolk  until  the  acceptances  were  fully  paid.  Jud^e  Labanve, 
who  was  counsel  for  one  of  the  parties,  drew  up  the  agreement,  and  he 
states  that  it  was  expressly  understood,  and  so  reduced  to  vrriting, 
tbat  no  novation  was  to  take  place.  It  seems  that  eight  handred  dol- 
lars were  paid  by  Fellowes  &  Co.,  and  nothing  beyond  that;  and  it 
does  not  appear  that  they  have  ever  claimed  any  right  in  the  judgment. 

It  is  in  proof  that  tlie  original  firm  of  Degelos,  Durrive  &  C<x  was 
dissolved  by  the  death  of  Degelos  and  Mill,  and  took  place  in  1^56  cm 
1857.    Subsequently,  a  new  firm  was  established,  composed  of  Edward 
Durrive,    senior,    F.   Durrive,    and   Edward    Durrive,   junior.     The 
style  of  this  firm  was  £.  Durrive  &  Co.    The  firm  of  Degelos^  Dur- 
rive &  Co.  was  composed  of  Edward  Durrive,  senior,  Degelos   and 
nlill — Edward  Durrive  being  the  only  one  of  the  original  firm  who 
became  a  partner  in  the  new  firm.     It  appears  that  the  judgment  of 
Mrs.  Gayarre  was  obtained  against  the  firm  of  £.  Durrive  &  Co.^  and 
not  against  the  firm  of  Degelos,  Durrive  &  Co.    It  results,  then,  that 
her  seizure  could  only  reach  the  share  and  interest  that  Edward  Dur- 
rive had  in  the  original  judgment  of  Degelos,  Durrive  &  Co.  against 
Mrs.  Woolfolk,  from  having  been  a  partner  of  that  firm.    That  interest 
was  a  third.    The  other  two- thirds  were  consdlidated  and  were  owned 
by  Mill. 

The  plea  of  res  judicata  cannot  avail  the  opponents  who  «et  ft  up. 
The  parties  were  not  the  same.  In  the  Tliird  District  Court,  which 
directed  all  the  proceeds  of  the  cotton  to  be  paid  over  to  Morgan  and 
Mrs.  Gayarre,  the  administrator  of  Mill  did  not  appear,  nor  was  he 
cited.  P.  H.  Morgan  appeared  as  counsel  of  E.  Durrive  &,  Co.  Two^ 
thirds  of  the  money  belonged  to  Mill's  estate.  Mrs.  Gayarre's  judg- 
ment was  against  E.  Durrive  &,  Co.  She  was  not  the  creditor  of  the 
firm  of  Degelos,  Durrive  &  Co.  The  estate  of  Mill  owed  her  notiiing. 
She  could  not,  by  alleging  that  the  funds  belonged  to  E.  Durrive  & 
Co.,  her  debtors,  grasp  more  than  the  one-third  of  the  fiinds^  and  that 
by  reason  of  one  of  that  firm  owning  a  third  interest  of  the  debt  of 
Mrs.  Woolfolk  to  Degelos,  Durrive  &  Co. 

We  think  the  controversy  was  properly  settled  by  the  court  below, 
and  that  justice  has  been  done  between  the  parties. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  afBrmed,  with  costs  in  both  courts. 
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Hein  of  J.  W.  Wilder  y.  Henrj  C.  Petty. 

No.  1810. — Heirs  op  J.  W-  Wilder  v.  Hekbt  C.  Petty. 

H.  G.  Petty  and  tha'helrt  of  Wilder  held  property  in  oommoiif  on  which  a  mortgage  existed  in 
fIfeTor  of  the  dtisens'  Bank.  The  heirs  brought  suit  and  obtained  a  partition  in  kind, 
whioh  was  executed  before  a  notary  public  The  heirs  then,  throngh  their  tutrix,  having 
obtained  the  consent  of  the  buik,  moved  for  a  division  of  the  encumbrance*  and  ebtidued 
the  permisMiou  to  sign  the  necessary  stock  note  in  tevor  of  the  bank.  ISie  tutrix  afterwards 
reftised  to  sign  the  note.'  Held— That  she  was  properly  compelled  by  judgment,  on  ruTe,  to 
sign  tile  note,  and  that  evidence  was  inadmissible,  on  trial  of  the  rule,  to  show  the  conA- 
tlon  of  a  partnership  which  had  existed  between  their  ancestor.  Wilder,  and  the  defendant. 
Petty,  of  which  Petty  was  liquidator. 

APPEAL  from  thie  Second  Distriet  Coart  of  New  Orleans.     Thomas^ 
J.    Ecicey  Foster  dt  E,  T.  Merrkk,  fbr  plaintLfi&  and  appellants. 
T,  A.  JBarUette,  for  defendant  and  appellee. 

Howe,  J.  The  plaintiffs  sued  the  defendant  for  the  x^irtition  of 
certain  peal  property  held  by  ijhem  in  common.  Judgment  was  ren- 
dered that  the  property  be  divided  in  l^ind,  and  a  partition  was  accord- 
mgly  made  before  a  notary,  and  as  the  defendant  drew  the  more 
valnable  portion,  he  paid  to  plaintiffs,  in  oash,  a  sum  sufficient  to 
equalise  the  shares,  and  an  act  was  duly  signed  and  homologated. 

A  mortgage  rested  on  the  Wbole  property  in  favor  of  the  Citizens' 
Bank  to  secure  a  note  given  for  a  loan,  and  renewable,  according  to 
the  charter,  upon  stock  of  the  bank.  It  seems  that  the  bank  consented 
that  this  debt  should  be  divided  |  and,  upon  her  own  niotion,  the  tutrix 
Obtained  permission  to  sign  the  necessary  stock  note.  For  some  leason, 
which  is  not  apparent,  she  afterwards  declined  to  sign  the  acts  neces- 
sary to  olvide  fhe  debt,  and  the  defendant.  Petty,  took  a  rule  to  compel 
die  signature.  The  rule  was  made  absolute,  and  tfie  plaintiff  in  the 
suit  appefded. 

Upon  tlie  trial  ot  the  rule  the  plainttflb,  defendants  on  rale,  reserved 
a  bill  of  exceptions  to  the  exclusion  by  the  judge  of  testimony  offered 
by  tliem  in  reference  to  the  condition  of  the  partnersbfp  which  had 
existed  between  the  decedent,  Wilder,  and  the  defendant.  Petty,  of 
which  Petty  was  liquidator.  The  Judge  di^  not  err  in  this  ruling,  as 
the  property  partttioaed  did  not  appear  to  form  any  part  of  Hke  part- 
nership assets. 

Nor  do  we  perceive  any  error  in  the  judgment  on  the  merits  of  the 
rule.  The  division  of  the  encumbrance  appears  to  be,  in  this  ease,  at 
least,  a  natural  and  just  sequel  to  the  partition  in  kind,  provoked  by 
file  appellants  themselves,  and  necessary  to  complete  it  in  such  manner 
as  to  iully  secure  the  rights  of  the  minors  as  well  as  those  ef  the 
defendant. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 
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No.  2250.— The  State  of  Louisiaha  on  information  and  relation  of 
George  M,  Wickliffs  «•  L.  T.  Delassize. 

An  letioQ  acninat  a  partf  for  nanzpinc,  Intnidlnff  into  or  vidawMly  holdiac  or  «EMrrt^ 
alng  a  pablio  offioa  In  tha  paririi  of  Orlaaaa  moal  bo  Itrooflil  bj  tbo  AMwpj  0«b- 
aral  In  fha  nama  of  tha  Sbrta.    Ao(  Ho.  IM^  f  I.  of  UM. 

A  PPEAL  from  the  Seventh  District  Conrt  for  the  pariah  of  Orleana. 
.UL  CoIUmj  J.  8emme$  dt  Moti,  for  plaintiff  and  appellant.  W.  H. 
Hunt^  for  defendant  and  appellee. 

Howe,  J.  This  salt  was  instituted  onder  the  aet  No.  19G,  approved 
October  15, 1863  "  providing  a  remedy  against  nsnrpations  of  or  intru- 
sions into  or  tlie  onlawfol  holding  or  exercising  a  public  offiee  or  fran- 
chise in  this  State.'^  The  relator,  averring  himself  to  be  f^e  Auditor 
of  Public  Accounts,  alleged  that  the  defendant  had  usurped  and  intra*- 
ded  into  that  office,  and  prayed  that  tl^e  latter  miglit  be  excluded 
therefrom,  and  that  the  relator's  right  thereto  might  be  recogniEed  and 
adjudged  in  his  favor. 

The  defendant  excepted  to  this  petition  on  tlie  ground  that  the  same 
was  not  filed  by  the  Attorney  General  or  by  any  other  person  author- 
ized to  institute  the  suit  The  court  sustained  the  exception  and  dis- 
missed the  suit,  and  the  relator  has  appealed. 

By  act  No.  58  of  the  Legii^ture,  approved  September  8, 1863,  it  iraa 
provided  as  follows : 

"  Section  1.  That  an  action  by  petition  may  bo  brought  before  the 
proper  District  Court  by  the  Attorney  General|  in  the  name  of  the 
State,  upon  his  own  information  and  upon  the  complaint  of  any  private 
party,  against  the  persons  or  parties  offending,  In  the  folibwing 
cases: 

^'F\T9i — ^When  any  person  shaU  usurp,  intrude  into,  or  unlawfully 
hold,  or  exercise,  any  public  office  or  franchise  within  tliis  State  ^  or, 

*'  Second — When  any  public  officer  shall  have  done  or  suffered  an 
act,  or  which  by  the  provisions  of  law  shall  work  a  foiCeiture  of^  his 
office;  or 

"  Third — When  any  association  or  number  of  persons  shall  act  witliiu 
this  State  as  a  corporation  without  being  duly  incorporated. 

*'  Sec.  2.  That  in  all  such  cases,  when  made  known  to  the  Attorney 
General,  it  is  hereby  made  Ids  duty  to  ao  bring  action  against  the 
offending  party." 

a  a  a  0  o  a  • 

''  Sec.  4.  That  where  an  action  shall  be  brought  by  the  Attorney 
General  by  virtue  of  this  law,  on  the  relation  or  information  of  a 
person  having  an  interest  in  the  question,  the  name  of  such  person 
shall  be  joined  with  the  people  as  plaintiff.*' 

*  •  *  •  m  9  • 

The  act  No.  156,  under  which  this  action  is  brought  amends  and  re- 

enacto  the  preceding,  so  that  the  first  and  second  sections  read  as 

follows : 

'*  Section  1.  *  *  That  an  action  bv  petition  may  be  brought 
before  the  proper  District  Court  or  Parisn  Court,  by  the  District  At- 
torney or  District  Attorney  jpro  tempore;  and,  for  the  parish  of  OrleaoB, 
by  tiie  Attorney  Genenl,  or  any  other  person  interested,  in  the  name 
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of  the  State,  upon  his  own  infonn«ition  or  apon  the  information  of  any 
jirivate  party  a^inst  the  party  or  parties  offending,  in  the  following 
cases:"  ♦  *  •  *  *    ' 

*'  Sec.  2.    That,  in  ike  casts  tneniioned  in  the  foregoing  secHon,  it  is 
hereby  mode  the  duty  of  the  District  Attorney  orthe  District  Attomev 
pro  tempore  of  the  parish  in  whicli  i\w  case  arises,  and  for  the  parish 
of  Orleans  by  the  Attorney  General,  to  bring  action  against  the  offend- 
ing party  or  parties,  when  so  required  to  do." 

The  third,  fourth,  fiith,  sixth,  sovcntli,  eighth,  ninth,  tenth  and 

eleventh  sections  are  substantially  the  same  in  the  amendatory  as  in 

the  original  act.    They  provide  that  where  the  action  is  institnted  by 

tlie  Att  rney  General  on  the  itiformation  of  the  person  interested,  the 

name  of  such  person  shall  be  joined  with  the  State  as  plaintiff)  that 

in  an  action  brought  upon  the  stat<)  of  facts  alleged  in  the  case  at  bar, 

the  name  of  the  pitity  rightfully  entitled  to  the  oflice  may  also  be  set 

fortli,  and  to  secure  him  the  foes,  etc.,  the  defendant  may  be  arrested; 

that  if  the  judgment  bo  against  the  defendant  and  in  favor  of  the 

person  alleged  to  bo  entitled,  the  latter  may  take  upon  himself  the 

execution  of  the  ofilce  and  demand  tlie  books  and  papers ;  that  the 

defendant  may  be  prosecuted  in  criminal  proceedings  for  refusing  to 

comply  with  sncli  demand,  and  tlmt  the  jierson  so  adjudged  to  be 

entitled,  may,  by  action,  recorer  the  damages  sustained  by  reason  of 

the  usurpation. 

The  cascs^Iiroviiled  for  are  the  same  in  both  acts,  and  so  far  as  the 
first  class  is  conccFned — the  usurpation  of  and  intrusion  into  a  public 
.^  ofHcc — we  agree  witli   the  judge  a  quo  that  the  latter  act  does  not 

't  authorize  the  institution^  of  the  suit  at  bar.     It  may  be  that  its  first 

^  section,  read  alone,  might  sustain  the  proceetTfng,  though  it  would  be 

^  difficult  then  to  conjecture  why  the  Legislature  should  authorize  any 

I  person  interested  in  tiie  ivrisli  of  Orleans  to  bring  the  suit,  and  exclude 

^  the  people  of  the  rest  of  the  State,  when  interested,  from  such  a  privi- 

lege.   But  the  Inw,  as  a  whole,  appears  to  have  amended  and  re- 
[li  enacted  the  act  Now  58,  principally  for  tlie  purposes  of  including  parish 

courts  as  the  tribunals,  in  proper  cases,  if  any  there  can  be ;  of  impo- 
g;  sing  the  duty  of  bringing  the  action  on  District  Attorneys  in  country 

parishes,  and  finally  of  making  it  imperative  on  the  Attorney  General 
'  and  the  District  Attorneys  1^  bring  such  actions  *'  when  so  required  to 

^  do."    The  phrase  *'  when  so  required  to  do,**  in  the  second  section, 

^  evidentV  relates  back  to  the  first  section,  and  alludes  to  some  require- 

ment by  the  ''other  person  interested."  The  remaining  portion  of 
the  act  No.  58,  as  we  have  seen,  is  practically  unchanged,  and  plainly 
contemplates,  not  that  the  person  interested  shaH  bring  the  suit  in  the 
name  of  the  State,  but  that  his  name  shall  be  joined  as  plaintiff  in  a 
suit  brought  by  the  State  through  its  proper  officer.  Such  an  inter- 
pretation seems  to  be  the  one  which  is  most  consistent  with  the  tenor 
of  the  laW|  with  {he  statutory  and  c<mstitationai  definitions  of  the 
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duties  of  the  law  oflScers  of  the  State,  and  with  the  general  principles 
which  underlie  the  action  in  the  nature  of  quo  warranto. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  apjicalcd 
from  be  affirmed  with  costs. 


No.  1033. — Succession  op  Charles  ScHUTTLEn. 

The  executrix  and  tutrix,  haying  interests  in  common  with  the  mi^or  and  minor  heira,  are 

Incompetent  to  represent  the  minors  in  a  judicial  partition. 
Proceedings  In  partition,  where  the  tuMx  has  represented  the  minors  without  the  adriee  of  a 
•fiunily  meeting,  are  null,  and  the  purchaser  of  property  at  a  sale  made  under  such  dr- 

cumstances  cannot  be  compelled  to  pay  the  price  bid. 

APPEAL  from  the  Second  District  Court  of  New  Orleans — TJtomoBf  J. 
F,  Fuselier  for  appellant.    Huddd^  Grover  and  Frank  Hat/ncs  for 
apx>ellees. 

Taliaferro,  J.  The  defendants  in  rule,  Ryan  and  Laccy,  having 
purchased  real  estate  of  the  succession  of  Schiittler,  at  a  prohate  sale 
made  in  the  year  1837,  declined  paying  the  amount  of  their  bids.  A 
rule  was  filed  against  them  by  the  executrix  of  Scli  littler  to  show  cause 
why  they  should  not  be  requu^ed  to  comply  with  the  terms  of  the  sale; 
or  failing  therein,  why  the  property  purchased  by  them  should  not  b« 
sold  at  their /oW«  enchcre,  and  at  their  risk.  'Hiey  answered  scpar.ite- 
ly,  but  the  grounds  of  defense  were  substantially  the  same,  except  tliat 
Lacey  averred  tluit  the  title  to  the  property  purchased  by  him  was 
defective,  for  the  reason  that  Schiittler  bought  it  at  a  probate  sale  of 
Weber's  estate,  in  which  minor  heirs  were  interested,  and  that  the 
legal  proceedings  to  divest  the  interest  of  the  minors  had  not  l>ei.*u 
observed.  The  defendants  averred  that  the  proceedings  in  the  succes- 
sion of  Schiittler,  under  which  the  sale  and  adjudication  were  made, 
were  also  defective  and  null,  and  that  the  adjudication  passed  no  title 
to  the  purchasers.  They  allege  that  the  steps  taken  by  the  executrix 
to  obtain  the  order  under  wliich  the  sale  was  made,  were  irregular  and 
illegal,  the  object  being  a  disguised  partition;  and  not  having  observed 
the  formalities  required  in  x)roceedings  to  eft'ect  a  judicial  partition, 
nullity  ensued. 

Judgment  was  rendered  in  the  court  below  in  favor  of  the  defend- 
ants, and  the  executrix  lias  prosecuted  this  ax)pcal. 

The  executrix  of  Schiittler  is  his  widow  and  the  mother  of  his  six 
children,  three  of  whom  are  of  the  age  of  majority  and  three  are 
minors.  The  executrix  is  also  tutrix  of  the  minors.  The  domicile  of 
these  parties  is  in  the  parish  of  Avoyelles,  in  this  State.  The  real 
property  of  the  succession  is  situated  in  New  Orleans.  The  proceed- 
ings seem  to  have  been  carried  on  partly  before  the  Second  District 
Court  of  New  Orleans  and  partly  before  the  District  Court  of  the  Sev- 
enth Judicial  District  sitting  for  the  parish  of  Avoyelles. 
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In  Jane,  18G7,  the  executrix  filed  a  provisional  account,  in  which  the 
debts  of  the  snccession  were  set  down,  and  the  amount  of  the  assets. 
The  debts  deducted,  a  remaining  balance  of  eight  hundred  and  twenty- 
four  dollars  and  forty -seven  cents  was  distributed.  This  account  was 
duly  homologated  in  the  month  of  July.  The  executrix  filed  a  peti- 
tion in  the  Second  District  Court  on  the  twenty-fifth  of  June,  1867, 
aetting  forth  that  the  mf\jor  heirs  had  become  clamorous  for  a  full  and 
final  settlement  of  the  succession;  and  to  eiFect  that  purpose,  she 
prayed  that  the  real  estate  in  New  Orleans  be  sold  for  cash  for  her 
half  interest,  and  also  for  tlie  Interests  of  the  ms^jor  heirs,  but  on  a 
credit  of  one,  two  and  three  years,  with  mortgage,  for  the  minors' 
share.  Pending  the  action  of  the  court  on  this  application,  proceed- 
ings were  taken  in  Avoyelles  to  procure  the  consent  of  a  family  meet- 
ing to  the  sale,  and  obtain  the  terms  upon  which  the  minors'  interest 
in  tlie  real  estate  should  be  sold.  These  proceedings  being  exhibited 
to  the  Second  District  Court,  it  rendered  tbe  order. prayed  for,  and 
after  the  legal  delays,  the  property  was  sold. 

It  is  clear  from  the  entire  course  pursued  in  this  case,  that  a  parti- 
tion of  the  succession  was  the  actuating  motive  of  the  executrix  and 
the  m^jor  heirs.  There  was  else  no  necessity  for  a  sale  of  the  remain- 
ing property  of  the  estate  after  the  debts  were  paid,  and  a  iMtrtial 
division  made  by  the  provisional  account.  The  interests  of  the  execu- 
trix and  tutrix  were  iu  conflict  with  those  of  the  minors,  and  she  was 
incompetent,  in  a  judicial  partition,  to  represent  them.  As  a  proceed- 
ing in  partition,  and  we  can  take  no  other  view  of  it,  it  was  null  for 
the  want  of  proper  parties.  In  regard  to  the  additional  ground  of  de- 
fense set  up  by  Lacey,  it  seems  well  founded^  The  particular  property 
adjudicated  to  Lacey  was  acquired,  as  already  said,  from  the  succes- 
sion of  Weber  at  a  probate  sale  made  at  the  instance  of  a  tutor  without 
the  authority  or  advice  of  a  family  meeting.  This  Court  pronounced 
the  nullity  of  that  sale  in  the  matter  of  the  succession  of  Mrs.  J.  0« 
Weber.    16  An.  p.  420. 

We  concur  with  the  Judge  a  quo  in  the  judgment  rendered  by  him. 
CiTil  Code,  arUcle  1291;  C.  P.  116,  1020 ;  5  An.  206 ;  14  An.  154;  15  Aa. 
251. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  District  Court  be  afiftrmed^  with  costs  in  both  courts, 
90 
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117  *Mi  No.  1518. — Joseph  Westermeier  v,  Henry  Street. 

Wbere  •  judgment  ia  reoonventlan  hM  been  Appealed  from  by  the  p'aintUT,  the  judgment  iahii 

ftvor  cannot  be  reviaed  or  amended  on  the  answer  of  the  api>eUec  to  the  appcaL 
T6  enable  the  leasee  to  recoTcr  damagea  In  consequence  of  the  fiiilnre  of  the  Icaaor  to  deUnor 

the  premiaea  leaaod  at  the  date  of  the  written  leaae,  he  must  ahow  that  he  has  pat  the  lessor 

in  deikult. 
The  lessee,  after  notifying  the  lessor  that  the  premiaea  are  in  a  leaky  condition,  xomj-,  if  Qm 

lessor  reftase,  cauae  them  to  be  repaired  to  tb&t  they  wUL  be  tenantable,  axtd  dedn^  the 
.   expense  of  repaira  from  the  rent. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans— lytrard,  J. 
T.  J.  Earhart  and  JE.  W,  Huntington  for  plaintiff  and  appellant. 
Homor  dc  Benedict  for  defendant  and  appellee. 

Howell,  J.  Tliis  is  a  suit  for  the  recovery  of  rent  due  and  for  the 
dissolution  of  tho  lease  because  of  the  failure  to  pay  tlie  rout,  the 
defense  to  which  is  the  general  denial,  with  a  demand  in  reconvention 
for  damages  caused,  it  is  alleged,  by  the  plaintiff's  failure  to  deliver 
Iiossossion  of  the  premises  at  the  date  stipulated,  by  delivering  them 
in  a  leaky  and  otherwise  untenantable  condition,  and  by  tlie  illegal 
and  malicious  issuance  nnd  execution  of  the  writ  of  provisional  seizure. 

Pending  tlie  trial  in  the  court  a  qua,  the  plaintiff  discoutinned  his 
demand  for  the  dissolution  of  the  lease,  without  prejudice  to  defend- 
ant's reconventional  demand. 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  the  rent  claimed, 
with  five  per  cent,  interest  from  the  date  of  filing  his  petition,  and  les- 
sor's privilege  on  the  property  seized,  and  in  favor  of  the  defendant 
on  his  demand  for  five  hundred  dollars  with  interest  from  judicial  de- 
mand, the  plaintiff  to  pay  all  costs  of  suit. 

From  the  judgment  against  him  for  ^"vq  hundred  dollars  damag^os, 
the  plaintiff  has  appealed ;  and  in  answer  to  the  appeal  the  defendant 
has  prayed  that  the  judgment  of  the  lower  Court  be  amended  by 
striking  out  all  that  portion  in  favor  of  the  plaintiff  and  by  allowing 
defendant  the  whole  amount  of  damages  (five  thousand  dollars) 
claimed  by  him. 

The  judgment  in  favor  of  plaintiff  has  not  been  appealed  from,  and 
cannot  bei  revised  on  the  answer  of  the  appellee. 

As  to  the  damages  in  the  loss  of  business  and  the  wages  of  employes, 
alidgcfd  to  have  been  sustained  in  consequence  of  plaintiff's  failure  to 
deliver  the  premises  at  the  date  stipulated  in  the  written  lease,  the  de- 
fendant has  neither  alleged  nor  proven  that  he  put  tho  plaintiff  in 
default.  And  besides,  conceding  that  a  lessor  may  be  held  liable  for 
such  damages,  he  has  waived  them  by  taking  possession  of  the  premises 
and  paying  rent  without  objection.  The  last  and  the  further  reason, 
that  tho  lessee  could  have  had  the  premises  repaired  on  the  lessor's 
refusal  to  do  so,  and  have  deducted  the  cost  thereof  from  the  rent,  will 
not  authorize  him,  under  the  evidence,  to  recover  damages  alleged  to 
have  resulted  from  the  delivery  of  the  premises  to  the  lessee  in  a  leaky 
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and  otherwise  imtenantable  condition.  And  as  to  the  third  item- of 
damages,  there  is  nothing  in  the  record  to  show  that  the  issuancecof 
tho  writ  of  provisional  seizure  was  illegal  and  malicious.  On  the  con- 
trary, it  was  authorized  by  law  and  sustained  by  the  judgment  of  the 
Court  a  qua.  But  there  was  error  in  allowing  damages  and  making 
plaintiff  pay  costs. 

It  iS;  therefore,  ordered,  that  the  Judgment  appealed  from,  which 
allows  damages  on  defendant's  reconyentional  demand,  be  reversed, 
and  that  there  be  judgment  thereon  in  favor  of  plaintiff,  with  costs  in 
both  courts. 


No.  2012. — Succession  op  Widow  Theodore  Zeeikgub.    v 

Tho  action  tor  a  separation  of  patrimony  is  prescribed  against  in  three  months  from  the  date  ot 
acceptance  of  the  succession  by  the  heir.  C.  C.  1409.  If  a  creditor  fkUs  to  bring  sttltfor, 
or  demand  a  separation  of  patrimony  troja  the  heir  for  more  than  three  months  after >ao 
ceptance  of  the  succession,  his  debt  becomes  a  personal  one  against  the  heir,  and  will  rank 
inferior  to  a  mortgage  debt  which  the  heir  has  created  on  the  property.  *' 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans — Duvig* 
neaud^  J.  James  D.  Augustine  and  H.  Dugue  for  appellants.  6\  £. 
Schmidt  for  Mrs.  Stex)liy  opponent  and  appellee. 

Wylt,  J.  This  is  an  opposition  to  an  administrator's  account,  and 
contest  between  creditors  for  preference  in  the  funds  in  the  hands  of 
the  administrator. 

Widow  Zeriugue  inherited  a  house  and  lot  and  some  slaves  from  her 
mother,  Mrs.  St.  Amand,  who  died  in  1861,  being  her  sole  surviving 
heiress. 

She  lived  in  the  house  with  her  mother  ;  and  after  her  death,  she 
continued  to  occupy  hei  property  and  collect  the  liire  of  her  slaves 
without  administering. 

The  slaves  having  ceased  to  be  property,  she  became  anxious  to  xaise 
some  money  on  the  houso  and  lot,  and  in  order  to  give  confidence  in 
her  title,  she  made  formal  application  to  the  probate  court  on  thirtieth 
December,  1863,  to  be  recognized  as  sole  surviving  heir,  and  to  be  put 
in  possession  of  the  property,  which  was  done.  On  twenty-ninth 
February,  1864  (within  three  months  thereafter),  she  borrowed  from 
Widow  J.  Steph  eleven  hundred  and  ten  dollars,  and  gave  her  note 
therefor  secured  by  special  mortgage  on  the  house  and  lot,  the  mort- 
gage  certificate  showing  there  were  no  prior  mortgages  on  the  property 
given  either  by  Mrs.  Zeringue  or  her  mother.  Widow  St.  Amand.        ' 

Widow  Theodore  Zeringue  afterwards  died,  and  11.  F.  M.  Fortier 
was  appointed  administrator  of  her  estate.  He  caused  the  house  and 
lot  in  this  city  (the  only  remaining  property)  to  be  sold  to  pay  debt^; 
and  filed  his  account,  showing,  after  the  payment  of  court  charge 
and  privilege  claims^  a  balance  of  two  thousand  and  fourteen  doUtm 
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ABd  «ight7*eight  conts,  proceeds  of  sale,  which  he  allowed  is  Uim- 
oovBi  to  be  Applied  to  ik  claim  which  he  alleged  was  dae  fnm  WUdv 
8t.  Amaad  to  the  mioors  Guillotte,  issue  of  his  wife  by  a  fonneriiv- 
riage  with  William  Guillotte,  deceased,  and  represented  hy  Mh.  Fv- 
tier,  bis  wife,  as  natural  tutrix. 

Widow  J.  Stepb,  the  holder  cf  the  note  for  eleven  hundred  and  In 
doUais  seeured  by  special  mortgage  on  the  property  sold,  filed  as  im- 
position to  the  account,  alleging  that  she  had  not  been  pot  «s  dtf 
tableau,  and  that  the  administrator  ignored  her  claim,  aitbou^  Ae 
held  the  first  mortgage,  and  that  she  was  entitled  above  all  other  cni- 
tors  to  die  funds  in  the  hands  of  the  administrator. 

Mrs.  Fortier,  as  tutrix  of  her  minor  children,  issue  of  her  maimgi 
with  William  Guillotte,  deceased,  filed  also  an  opposition,  lUem 
that  although  her  claim,  in  behalf  of  said  minors,  was  oorrecdypit 
down  on  the  tableau  for  the  amount  of  the  principal,  with  its  pnpff 
rank  and  pririlege  on  the  proceeds  of  the  property  sold,  still  the  ad- 
ministrator had  failed  to  allow  the  interest  on  said  debt,  wMAs 
equally  due  by  preference.  She  further  alleges  that,  on  or  aixmttk 
fourteenth  April,  1860,  prior  to  her  second  marriage,  sbelosaedsn 
of  money  to  Widow  J.  B.  St.  Amand  out  of  the  funds  in  her  bsndiM 
tntrix  of  her  minor  children,  taking  her  note  drawn  to  h«r  own  oidfl 
and  indorsed  for  the  amount.  That  after  the  death  of  Widov  St. 
Amand,  Widow  Zeringue  often  acknowledged  the  debt  as  doe  by  the 
estate  of  her  deceased  mother,  and  promised  to  sell  propertgr  sndptj 
it;  but  that  notwithstanding  these  repeated  promises,  she  csnaed ber- 
self  to  be  put  in  possession  of  the  succession  of  hor  mother,  tbe  ■i' 
widow  St.  Amand,  as  her  sole  heiress,  and  then  (Uegally  granted  a 
mortgage  on  the  house  and  lot,  the  only  property  of  the  estate,  to 
secure  the  debt  to  Widow  J.  Steph,  created  by  herself  ainoe  ba 
mother's  death.  She  claims  that,  as  creditor  of  Widow  Sk  Amaad, 
she  should  be  paid  out  of  the  proceeds  of  the  property  of  the  latter  ia 
preference  to  the  creditors  of  Widow  Zeringue.  She  admits,  boweWf 
that  she  todk  a  mortgage  and  the  individual  note  of  asid  YTidxiv 
Zeringue  for  the  debt  contracted  by  her  mother.  Widow  St  Anaad, 
and  gare  up  the  original  note  to  her ;  but  ayers  that  she  did  ao  witb- 
ont  the  authorisation  of  her  husband  or  of  the  court,  and  that  aba  did 
not  intend  to  novate  the  debt,  nor  to  relinquish  her  right  to  contest 
the  mortgage  to  Widow  J.  Steph.  She  prayed  that  the  moitma 
granted  by  Widow  Zeringue  to  Mrs.  J.  Steph  be  declared  null  andfoM, 
or  that  the  same  be  put  down  on  the  administrator's  tableau  oslynak- 
ing  after  her  claims  in  behalf  of  her  said  niiinors. 

Widow  J.  Steph,  in  bar  of  the  demand  of  Mrs*  Fortier,  as  tatm^  te 
hare  her  alleged  debt  decreed  entitled  to  a  preference  over  tbe  pei^ 
sonal  creditors  of  Widow  T.  Zeringue,  pleaded  tho  preacriptioB  o^ 
Ha^b  months  in  conformity  with  article  1409  C.  C,  aTerring  tbat  M 
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tutrix  liad  failed  to  demand  a  sepiuntion  of  juitriinony  within  tbree 
montliB  from  either  the  express  or  tacit  acceptance  by  Widow  Zerihgn^ 
of  her  mother^s  succession.  She  also  averred  that  the  alleged  dei^ty 
due  by  Widow  St.  Amand  to  said  tutrix,  was  novated  by  the  mortgage 
and  note  of  Mrs.  Zeringue  given  in  lien  thereof. 

The  Court  sustained  the  opposition  of  Widow  J.  Stcph,  and  ordered 
that  the  account  of -the  administrator  be  so  amended  as  to  place  her 
claim  tliereon,  to  be  paid  by  preference  out  of  tho  proceeds  to  be  dis« 
tribnted }  and  that  tho  claim  of  Mrs.  Fortier  as  tutrix  be  placed^nexi 
in  rank  on  the  tableau^ 

From  that  judgment  Mrs.  Fortier,  as  tutrix,  and  her  husband,  aA 
administrator,  have  appealed. 

The  question  1^,  has  the  creditor  of  Mrs.  St.  Amand  a  preference  on 
the  proceeds  of  the  sale  of  the  property  inherited,  possessed  and  con- 
trolled by  her  daughter  for  so  many  years  without  administerihg,  over 
the  personal  creditors  of  the  latter  f 

By  article  1370  of  the  Civil  Code,  '*  Creditors  have  three  Icinds  6f 
action  to  cause  themselve  to  bo  paid  the  debts  due  them  by  the  de- 
ceased, viz: 

^*  1.  A  personal  action  against  the  heirs  or  those  who  stand  in  the 
place  of  heirs; 

**  2.  A  hypothecary  action  against  lAie  detainers  or  possessors  of  the 
property  mortgaged  for  their  debts ; 

*'  3.  And  the  actionr  for  the  separation  of  the  patrimony  of  the  deceiksed 
Arom  that  of  the  heir." 

By  article  1409,  *'  The  suit  for  separation  of  patrimony  must  be  insti- 
tuted within  three  months  from  the  express  or  tacit  acceptance  by  the 
heirs.    After  the  expiration  of  this  term  it  is  not  admitted.'*    . 

The  evidence  in  the  record  satisfies  us  that  Widow  Zeringue  occu- 
pied and  controlled,  in  her  own  right,  the  property  which  she  inherited 
from  her  mother  from  the  death  of  the  latter  in  1861,  and  that  this 
was  a  tacit  acceptance  of  the  succession.  19  An.  60.  Mrs.  Fortier, 
tutHx,  was  fully  aware  thereof,  because  for  several  years  she  rented 
I'ooms  or  boarded  at  her  house.  We  do  not  find  in  the  record  that  any 
suit  was  ever  instituted  for  a  separation  of  patrimony,  although  seven 
years  had  elapsed  since  Widow  Zeringue  began  the  occupancy  and 
control  of  ithe  property  which  she  inherited  from  her  mother,  Mrs.  St.' 
Amand.  We  do  not  see  what  difference  it  makes  whether  Mrs.  Zerin- 
gue assumed  the  ownership  of  the  property  by  her  tacit  acceptance  in 
lirGl,  or  by  her  formal  express  acceptance  >in  1863,  as  Mrs.  Fortier, 
tutrix,  has  not  instituted  suit  for  the  separation  of  patrimony  within 
threi5  iiioiitlis  of  either  of  the  acceptances ;  indeed,  there  is  not  in  this 
proceediug  any  legal  demand  for  the  separation  of  patrimony,  because 
y^e  find  no  compliance  with  article  1410  C.  C,  which  says  i  *'  The  peti- 
tloli  for  separation  of  patrimony  shall  not  be  received  unless  it  be 


-— ^— *- — --  -  -  ■  ■  -  ■ 

Ehicceuion  of  Widow  Theodore  Zerlngae. 


accompanied  with  tlie  sworn  declaration  of  the  creditor  or  crediton 
that  they  believe  that  the  heir  is  embarrassed  with  debts,  and  that 
they  liave  reason  to  believe  that  his  personal  debts  will  absorb  tlie 
effects  of  the  succession  to  their  prejudice." 

Mrs.  Fortier,  tutrix,  without  even  attempting  to  cause  herself  to  be 
paid  by  proceeding  under  article  1370  C.  C,  now  seeks  to  haye  the 
mortgage  of  Mrs.  J.  Steph  declared  null  as  done  in  fraud  of  her  rights, 
when  in  fact  she  has  never  attempted  to  assert  any  rights  against  the 
succession  of  Mrs.  St.  Amand.  The  fact  that  Mrs.  Zeringne  mort- 
gaged the  property  to  Mrs.  J.  Steph  within  three  months  after  the 
formal  acceptance  in  1863,  docs  not  now  give  Mrs.  Fortier,  tutrix,  the 
right  to  have  the  same  declared  null  as  done  in  fraud  of  her  rights. 

Article  1411  C.  C.  must  be  construed  in  reference  to  article  1409  C. 
C.  The  latter  article  limits  the  period  for  the  action  of  separation  of 
patrimony  to  three  months,  and  says :  '^  After  the  expiration  of  this 
term  it  is  not  admitted.*'  Article  1411  C.  C.  provides  that  within  this 
term  the  heir  cannot  alienate  or  mortgage  the  property  to  the  preju- 
dice of  the  creditors,  and  if  he  does  they  may  cause  the  act  to  be  de- 
clared null  as  done  in  fraud  of  their  rights. 

If  they  do  not  assert  their  rights  within  the  three  months,  they  lose 
them  as  against  the  succession ;  and  their  only  remedy  then  is  a  per- 
sonal action  against  the  heirs,  or  those  who  stand  in  place  of  the  heirs. 
C.  C.  1770. 

We  understand  article  1411  C.  C.  to  prevent  the  heir  from  alien- 
ating or  mortgaging  the  property  to  the  prejudice  of  the  rights  of  the 
creditors,  and  if  so,  to  have  it  declared  null.  It  does  not  render  abso- 
lutely null  the  mortgage  given  witliin  the  three  months ;  it  only  does 
BO  when  the  same  is  prejudicial  to  the  rights  of  the  creditors.  What 
right  of  the  creditors  f  The  right  within  three  months  to  an  action 
for  separation  of  patrimony.  C.  C.  1409.  If  a  creditor  has  lost  his 
right  by  failing  to  exercise  it  within  the  period  limited  by  law,  how 
can  a  mortgage  or  sale  of  the  property  by  the  heir  affect  him  T  How 
can  it  prejudice  rights  which  ho  has  lost  t  How  can  we  say  that  the 
mortgage  of  Mrs.  J.  Steph  prejudices  the  right  of  Mrs.  Fortier,  tutrix, 
to  have  the  property  of  Mrs.  J.  B.  St.  Amand  separated  from  that  of 
her  heir  so  as  to  have  a  preference  thereon  over  the  personal  creditors 
of  the  heir,  when  she  has  failed  to  assert  that  right  in  the  time  and 
manner  provided  by  law  t  She  has  lost  her  right,  and  the  mortgage 
cannot  be  said  to  be  prejudicial  to  a  right  which  has  already  ceased  to 
exist. 

The  defense  to  the  prescription  of  three  months,  that  the  same  can* 
not  run  against  the  minor  heirs  represented  by  Mrs.  Fortier,  is  not 
available.  We  know  of  no  exception  to  article  1409  of  the  Civil  Code. 
It  was  the  duty  of  the  tutrix  to  protect  those  for  whom  she  was  ap* 
pointed  to  act.    If  she  failed  to  discharge  her  duty  by  caunnff  the 
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property  of  Mrs.  St.  Amand  to  be  separated  from  that  of  the  heir  in 
the  time  and  manner  provided  by  law,  or  if  the  rij;hts  of  the  minors 
have  been  impaired  by  her  neglect,  she  will  be  amenable  therefor. 

On  the  whole,  we  think  the  judgment  of  the  Conrt  below  fully  sus- 
tained by  the  law  and  tlie  evidence. 

Judgment  afi&rmed;  with  costs. 


No.  1721. — Alfred  Duperier  v.  B.  F.  Flanders  et  al. 

A  eale  of  cotton  for  Gonfedente  notes,  m  the  ooniilderaUoii  in  null,  its  enforcement  hj  the 

courts  of  this  State  is  prohibited.    CoosMtutJon,  aiilcle  137.    This  nullity  exteodsto  the 

transferees  of  the  written  act  of  Kale  of  the  cotton. 
A  pftrtj  claiming  the  right  to  control  property  by  yirtae  of  possession  most  show  that  be 

acquired  possession  in  a  la.rfol  manner.    The  nnlawAil  nae  of  force  in  gaining  poaseacion 

will  not  aTail  him. 
A  Judgment  ol  the  luwer  court  will  not  be  amended  between  the  appellees.    20  An.  807. 

APPEAL  from  the  Third  District  Court  of  Now  Orleans.  JEmersonj 
J.  J.  8.  Whitaker,  for  plaintiff  and  appellee.  Samuel  R.  db  C. 
L,  Walker,  for  interveuor,  Talbcit,  appellant.  Charles  S,  Bice,  for 
Godwin,  intervener  and  appellee. 

lIowEy  J.  The  questions  of  law  in  this  case  are  quite  similar  to 
those  in  O'Donnell  v.  Burbridge  &  Co.    20  Anu.  37. 

On  t.*\e  tenth  July,  1863,  Silas  Talbert  sold  to  Isaac  Levy  &  Co.,  of 
Alexandria,  for  Confederate  money,  one  hundred  bales  of  cotton  in  tlie 
seed,  on  the  plantation  of  the  former  on  Bayou  Boeuf,  to  be  ginned, 
baled  and  delivered  to  the  vendees  when  called  for — the  latter  furnish- 
ing bagging,  rope  and  twine.  Levy  &  Co.  transferred  their  rights  to 
H.  M.  Keary  for  Confederate  money,  and,  for  the  same  consideration, 
Keary  transferred  to  Joseph  Ontcrdick,  who,  in  turn,  made  a  transfer 
to  the  plaintiff  for  notes  of  Louisiana  banks. 

In  November,  18G5,  about  forty-nine  bales  of  cotton  were  delivered 
to  the  plaintiff  by  Talbert,  but  the  latter  declined  to  deliver  any  more. 
The  plaintiff  then  appears  to  have  conceived  the  plan  of  having  the 
cotton  seized  by  one  Burbridge,  a  supervising  special  agent  of  the 
treasury  of  the  United  States.  Wo  are  informed  by  a  letter  of  pfain- 
tiff  that  this  seizure  was  made  and  the  cotton  directed  to  be  consigned 
to  the  special  agent  *'  for  adjudication,"  but  we  are  not  informed  from 
what  source  the  agent  derived  his  authority  to  adjudicate  private  con- 
troversies of  this  nature.  However  this  may  be,  the  twenty-three 
bales  of  cotton  which  form  the  subject  of  this  controversy  were  seized, 
in  the  seed,  on  the  plantation  of  Talbert,  in  January,  1866,  by  an 
assistant  treasury  agent  named  McLean,  who  came  with  a  corpo- 
itil  and  a  file  of  soldiers,  who  took  possession  of  the  premises 
and  commenced  ginning  the  cotton.  '*  They  baled,'''  says  the  prin- 
cipal witness  on  this  point,  ''forty-four  bales  of  cotton.     These 
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farty-fdnr  bales  were  tlicn  removed  by  McLean  or  one-O'Donnclly  and 
taken  to  Holmeayille  and  placed  in  charge  of  McStarrlng'  for  aliip- 
ment  by  McLean.  The  twenty-three  bales  were  ordered  to  'be 
abtpped  to  F.  J.  Herron*'— the  plan  of  consignment  to  the  treasary 
agent  '*  for  adjustment"  being  apparently  abandoned  as  soon  as  the 
property  had  been  forcibly  wrested  from  the  possession  of  Talbert. 

At  this  point  it  is  stated  that  the  cotton  was  given  over  by  McLean 
to  an  agent  of  the  plaintiff,  who  thus  obtained  w^iat  the  a^nt  in  his 
testimony  chooses  to  denominate  ''  constructive  possession "  of  it. 
Such  possession  must  have  been  purely  constructive,  for  we  next  find 
the  twenty-three  bales  in  the  hands  of  the  defendant,  Flandovs,  n^ut 
of  the  treasury,  who  would  luive  returned  them  to  Silas  Talbert,  if  he 
h^d  not  been  prevented  by  the  writ  of  sequestration  obtained  by 
plaintiff  when  this  action  was  instituted. 

Flanders  answered  by  a  general  denial,  and  an  averment  that  he 
was  in  possession  in  his  official  capacity,  and  prayed  that  Talbert 
might  be  made  a  party.  Talbert  being  cited,  filed  his  answer^  and 
tfiso  his  exceptions,  averring  that  the  property  was  brouglit  within  thi:! 
district  by  fraud,  collusion  and  violence,  and  further  alleging  that  the 
pretended  contracts  of  purchase  and  transfer  hereinbefore  mentioned 
were  null  and  void,  the  consideration  being  Confederate  money. 

D.  R.  Godwin  intervened,  claiming  a  privilege  on  the  cotton,  or  it» 
proceeds,  for  disbursements  made  by  him  in  expenses  and  charges  on 
said  cotton. 

The  exceptions  were  cumulated  witli  the  merits,  and  the  cause  \rnji 
tried  before  a  jury,  who  rendered  the  following  verdict : 

'^  Verdict  for  plaintiff;  23-73  allowed  intervener  when  a  correct  bill  ts 
made out^ 

This  finding  was  recorded,  and  judgment  rendered  in  favor  of  plain- 
tiff for  the  cotton  claimed ;  but  the  claim  of  the  intervener  was 
dismissed. 

The  defendant  Talbert  alone  appealed.  The  intervener,  Godwin,  as 
appellee,  has  filed  answer  in  this  court,  claimin^p,  by  way  of  amend- 
ment ^^  a  judgment  for  the  amount  awarded  him  by  the  inscrutable  ver- 
dict of  the  jury.  The  rules  of  practice  do  not  permit  us  to  consider 
his  claim,  since  he  has  not  himself  appealed.  Fields  v.  Creditors,  11 
An.  545;  Coleman  v,  Haight,  14  An.  564. 

As  between  the  plaintiff  and  the  defendants  we  are  of  opinion  that 
the  verdict  and  judgment  were  erroneous.  The  plaintiff  had  no  better 
title  to  the  cotton  than  Onterdick — the  latter  had  no  better  title  than 
Keary,  and  Keary  no  better  than  Isaac  Levy  &  Co.  The  title  of  Levy 
&  Co.  and  of  Keary  was  based  upon  the  consideration  of  Confederate 
treasury  notes,  and  we  cannot  recognize  its  validity.  See  ease  of 
Cousin  V.  Abat,  just  decided,  and  cases  there  cited. 

The  cotton  was  never  delivered,  in  any  way,  ^hj  Talbert  to  plaintaC; 
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And  the  plaintiff  cannot  bo  deemed  to  have  gained  any  lawful  advan- 
tage tlirongh  the  trespass  and  spoliation  of  McLean  and  his  file  of 
soldiers. 

For  the  reasons  given,  it  is  ordered  and  adjudged  that  the  judgment 
appealed  from,  so  far  as  it  dismisses  the  claim  of  the  in'.ervenor  God- 
-win,  be  affirmed — that  in  all  other  respects  it  be  avoided  and  reversed. 
It  is  further  oidored  that  the  demands  of  the  plaintiff  be  rejected  with 
costs  in  both  courts^  and  tliat  the  property  sequestered  herein  bo 
delivered  to  Tliomas  L.  Talbort,  testamentary  executor  of  Silas  Tal-. 
l>ort,  now  deceased. 

BehcariDg  rofuftcd. 
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No.  1C77.— C  BoiSBLANC  et  als.  v.  Peteu  BIarket.  iiL-2? 

A  jmrbhaser  of  real  est-ite  cannot  postpone  fho  x>ft7Dient  of  (he  price  until  tbe  deoiidon  of  a 
aiiit  for  eviction,  when  the  nature  of  the  title  on  which  tho  suit  for  eviction  ia  founded  ia 
set  out  and  dcisc;ibed  in  the  act  of  sal?. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.    Leanmonij 
J.    U,  C, .  Miller y  for  plaintiff  and  apnellce.     E.  JBcrmudes,  for 
defendant  and  appellant. 

HowELLy  J.  The  defendant  has  appealed  from  a  judgment  con- 
demning liim  to  pay  several  promissory  notes  secured  by  the  vendor's 
privilege  and  mortgage  and  given  by  him  as  pr.rt  of  the  price  of  certain 
property  sold  to  him  by  B.  Boisblanc,  one  of  the  plaintiffs.  His  defense 
is  that  he  has  been  sued  for  the  said  property,  and  that  he  is  entitled  to 
suspend  the  payment  of  the  price  until  restored  to  quiet  possession. 
Having  joined  in  one  action  and  asked  that  the  rendor^s  lieu  and 
the  mortgage  bo  recognized  and  enforced  against  the  property  sold, 
and  mortgages  not  being  subject  to  the  rules  of  commercial  law  in  favor 
of  third  holders  ot  commercial  paper,  all  the  plaintiffs  lierein  will  be 
considered  upon  the  same  footing. 

The  main  question  is,  whether  or  not  the  defendant  can  postpone 
payment  of  the  price  until  the  decision  of  the  suit  instituted  against 
him  for  the  property,  or  require  security  from  his  vendor. 

Article  2535  Civil  Code  proTides :  '*  If  the  buyer  is  disquieted  in  his 
possession,  or  has  just  reason  to  fear  that  he  shall  be  disquieted,  by 
an  action  of  mortgage  or  by  any  ot!:er  claim,  he  may  suspend  the  pay- 
ment of  the  price,  until  the  seller  has  restored  him  to  quiet  possession, 
unless  the  seller  prefer  to  give  security. 

There  is  an  exception  to  this  rule,  where  the  bnyer  has  been  in-  • 
formed,  before  the  sale,  of  the  danger  of  the  eviction.'* 

The  inquiry  arises,  is  the  defendant  within  the  exception  t 

In  the  act  of  sale  to  him  from  Boisblano,  one  of  tbe  plaintiffs,  it  is 
declared  *^  that  he  doesy  by  these  presents,  grant,  sell,  bargain  and  quit 
91 


732  SUPREME  COURT  OF  LOUISIANA, 

B.  Boiflblane  et  als.  r.  Peter  Karkcj. 

daim,  under  guarantee  of  Lis  own  acts  and  deeda  oiiZy,  and  of  no  othen. 
but  with  substitution  and  subrogation  to  all  his  rights  and  actions 
against  all  precedent  and  anterior  Tendors  and  owners,  uato  Mr.  Peter 
Markey,"  (the  defendant)  the  property  now  in  controversy.  The  act 
also  recites  how  the  vendor  acquired  the  property  and  shows  Uiat  it 
had  been  proceeded  against  and  sold  under  the  con  Vacation  laws  of  the 
United  States,  in  which  proceedings  Boisblanc  intervened  and  had  his 
first  mortgage  recognized,  which  had  been  assumed  by  one  S.  Wolf, 
(the  party  now  making  the  disturbance)  as  the  purchaser  of  the  prop- 
erty from  a  former  owner,  and  at  the  sale  Boisblanc  became  the  pur- 
chaser at  a  price  ki sufficient  to  pay  the  mortgage  held  and  repre-scnteil 
by  him.  In  the  sale  to  the  dsfcndaut  ho  expressly  trausfei^  tlvc^n 
mortgage  rights  without  any  recourse. 

This  act  of  sale  clearly  and  distinctly  informs  the  defendant  of  the 
nature  of  the  seller^s  title,  and  that  of  Wolf,  who  now  sacs  for  t!ic 
property  as  owner,  by  virtue  of  that  very  title  it^cited  in  the  act  of  sale 
to  him. 

It  is  difficult  to  understand  bow  more  direct  information  could  be 
communicated.  We  are  not  now  to  pass  upon  the  validity  of  tJie 
disturbing  claim,  but  simply  whether  or  not  the  defendant  can  be 
coerced  to  pay  the  balance  of  the  price  pending  the  suit  for  eviction, 
and  we  are  of  opioion  that  he  can. 

It  is  ordered  that  the  judgment  of  the  District  Court  be  aflirmed 
with  costs. 


No.  I541.~"W%LKA"M  T.  IIatchett  r.  H.  B.  Pegrait,  Executor. 

Where  a  pertj  signed  a  note  m  eecnrity  in  Lonlriane,  and  after  It  la  preeoribed  by  the  lavs  of 
the  State  he  rcmoyea  to  Alabama,  and  demand  of  payment  is  there  made  of  him  by  the 
bolder  and  he  pays  the  note,  to  enable  him  to  recover  fh>m  the  maker  in  the  conrta  of 
Lonlsiana,  he  most  show  that  he  was  bonnd  on  the  note  as  security  by  the  laws  of  Alabama 
and  wss  compelled  to  pay  it.  A  voluntary  payment  ot  the  note  by  tLe  surety  \7lil  not 
enable  him  to  recover  of  the  maker. 

APPEAL  from  Second  District  Court,  paidsh  of  Orleans.    Thomas^  J. 
Elmore  dc  King  for  plaintiff  and  appellant.    Narr  &  Foute  for 
defendant  and  appellee. 

Wyly,  J.  Plaintiff  paid  the  note  of  N.  J.  Pegram,  on  which  he  was 
security,  and  now  sues  the  succession  of  the  latter  to  recover  the 
amount  he  alleges  he  was  compelled  to  pay  on  account  thereof,  baaing 
his  demand  on  the  following  note  and  receipt,  viz : 
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$11^6  26  **New  Orleans,  January  9, 1854. 

*'Two  years  after  date  we,  or  either  of  us,  promise  to  pay  to  the 
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order  of  Crisp,  McGee  &  Co.  eleven  hnndred  and  thirty-six  dollars 
and  twenty-six  cents,  with  interest  at  six  per  cent.  x>er  annum. 

(Signed)  **  N.  J.  PEGRAM. 

(Signed)  "  WILLIAM  T.  HATCHETT, 

"Security." 
(Indorsed.) 

'*Beceivedy  Montgomery,  Alabama,  January  4,  1867.  from  William 
T.  Hatchett,  the  security  of  this  note,  the  sum  of  sixteen  hundred  dol- 
lars, in  full  payment  of  same. 

(Signed)  "R.  B.  McGEE, 

"  By  his  attorneys,  Cook,  Enoch  &  Allen." 

The  defense  is  a  general  denial,  and  aveiments  that  the  note  was  a 
Louisiana  contract,  entered  into  by  parties  residing  in  this  State,  and 
that  the  obligation  was  extinguished  by  prescription  at  the  time  the 
security,  Hatchett,  professes  to  have  paid  it,  the  note  being  then  eleven 
years  past  due.  The  defendant  also  alleges  that  if  the  plaintiff  paid 
the  note  in  Alabama  on  fourth  January,  1867,  as  alleged,  it  was  a  mere 
voluntary  act  on  his  part,  which  imposed  no  obligation  on  the  succession 
of  N.  J.  Pcgram.  That  the  latter  was  residing  in  this  city  at  the  time 
he  made  the  note,  and  continued  so  to  reside  till  his  death,  which  oc- 
curred long  after  the  note  had  been  prescribed  by  the  laws  of  this 
State. 

The  court  rendered  judgment  in  favor  of  the  defendant  and  the 
plaintiff  has  appealed. 

There  can  be  no  doubt  that  the  note,  as  regards  the  succession  of 
Pegram,  was  extinguished  by  prescription  under  the  laws  of  this  State 
where  the  succession  was  opened.    C.  C.  3305. 

But  was  the  obligation  extinguished  as  ]||cards  the  security,  William 
T.  Hatchett,  on  the  fourth  January,  1867,  IRien  he  paid  it  in  the  State 
of  Alabama  where  he  then  resided  ?  Was  he  bound  by  tiie  laws  of 
that  State  to  pay  it  ?  If  so,  can  he  recover  the  amount  so  paid  from 
the  estate  of  the  principal  debtor  f 

These  are  the  main  questions  to  be  determined  in  this  case.  As  to 
the  liability  of  the  security  Hatchett  in  the  State  of  Alabama,  where  he 
resided  at  the  time,  the  laws  of  that  State  must  govern,  the  only  de- 
fense to  the  note  being  the  plea  of  prescription. 

Was  the  note  prescribed  under  the  laws  as jidministered  in  the  State 
of  Alabama  ? 

We  find  in  the  record  the  opinions  of  Judge  Walker  and  other 
eminent  jurists  of  that  State,  which  were  received  as  evidence  without 
objection.  In  determining  the  liability  of  the  plaintiff,  great  weight 
should  be  given  to  these  opinions ',  they  were  received  as  testimony  in 
this  case. 

Judge  Walker  testifies  that  he  had  no  means  of  judging  of  Hatchett's 
liability  except  from  what  appeared  upon  the  note  itself,  and  in  his 
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opinion  lie  was  liable  thereon  at  the  time  he  paid  it;  that  six  jean  wit 
the  period  prescribed  in  the  statute  of  limitations,  *'  but  on  the  twenty- 
first  September,  IdG.),  the  convention  of  the  State  of  Alabama  adopted 
an  ordinance  directing  that  in  computing  the  time  neceasaiy  to  create 
the  bar  of  the  statate  of  limitations,  the  time  elapsing  between  tiie 
eleventh  day  of  January,  180*1,  and  the  passage  of  thia  ordinance 
(twenty-first  September,  1865),  should  not  be  estimated.     This  ordi- 
nance is  law  in  the  State  of  Alabama.    After  deducting  the  interval 
prescribed  in  the  ordinance  from  the  period  intervening,  between  the 
time  when  the  note  became  due  and  the  fourth  January,  1867,  there 
will  not  remain  six  years.    It  is  therefore  my  opinion,  says  lie,  that 
under  the  laws  of  the  State  of  Alabama  the  defense  of  the  statate  of 
limitations  would  not  have  been  available  to  Hatchett  in  a  auit  coq- 
menccd  against  him  on  fourth  January,  18G7.    In  attaining  tkia  con- 
clusion I  have  considered  the  question  springing  from  the  fact  that  a 
suit  on  the  note  was  barred  in  1862,  before  the  adoption  of  the  ordi- 
nance, unless  tlie  operations  of  the  statute  were  interfered  with  by 
Hatchett^s  absence  from  the  State,  of  which  I  am  not  informed.     The 
question  thus  arising,  says  he,  is  this,  whether  it  was  competent  for      | 
the  convention  of  the  State  of  Alabama  to  change  the  period  of  limi- 
tation to  an  action  on  a  contract  after  the  time  necessary  to  perfect  a 
bar  under  the  pre-existing  law.    In  my  opinion  on  the  law  aa  recog- 
nized and  administered  in  this  State,  it  was  competent." 

lie  further  states  that  this  view  has  been  sustained  by  the  Supreme 
Court  of  Alabama  recently  in  a  case  presenting  an  analogous  question, 
and  that  the  priDctple  has  been  settled  by  decisions  extending  aa  far 
bock  as  1850.  When  asked  by  the  defendant  in  his  second  cross-inter- 
ro^tory  what  would  be  the  effect  on  the  accessory  obligation  of  surety 
if  from  any  cause  the  princitf^l  obligor  had  been  discharged,  the  witness 
said:  **  In  1837  it  was  decided  by  the  Supreme  Court  of  Alabama  that 
as  a  general  rule  the  extinction  of  the  liability  of  a  principal  debtor 
*  was  also  an  extinction  of  the  liability  of  the  surety,  but  that  an  excep- 
tion prevailed  when  the  extinction  was  caused  by  operation  of  law," 
etc.  He  referred  to  various  subsequent  decisions  to  the  same  effect, 
and  said,  in  his  opinion,  the  law  as  thus  laid  down  in  1837  was  the  law 
of  Alabama  on  fourth  January**,  1867. 

The  other  distinguished  jurists,  who  were  examined  in  this  case, 
entei'tained  the  same  view  of  the  subject  as  Judge  Walker,  and  they 
adopted  his  opinion  as  a  true  exposition  of  Alabama  law. 

It  appears,  however,  that  the  opinions  of  these  witnesses  were  baaed 
upon  what  appeared  on  the  face  of  the  note  without  reference  to  the 
effect  of  Hatchett's  absence  from  the  State  of  Alabama,  of  which  they' 
say  they  were  not  informed.  If  Hatcheitt  only  moved  from  this  State 
to  Alabama  after  prescription  had  accrued  upon  the  contract  which  he 
made  here,  does  the  ordinary  statute  of  limitations  of  that  State  apply  ?* 
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It  appears  by  Hie  Code  of  Alabama,  article  2487,  that  /'when  the 
Btatate  of  limitatioiiB  of  another  State  or  forci^  country  has  created 
a  bar  to  an  action  upon  a  contract  or  act  done  in  such  State  or  country, 
'Wbilst  the  party  sought  to  be  charged  thereby  was  a  resident  of  such 
State  or  country,  the  bar  thus  created  is  eXTectual  in  this  State  against 
any  suit  brought  therein,  in  the  aame  manner  it  would  have  been  in 
the  State  or  country  where  the  act  was  done  or  contract  made.*' 

This  seems  to  be  the  law  of  tiie  State  of  Alabama,  specially  appli- 
cable to  persons  of  that  State  who  are  sought  to  be  held  liable  on  con- 
tracts made  in  other  States  and  barred  by  the  statutes  thereof  before 
moving  therefrom.    Assuming  then  that  the  ordinance  of  the  Alabama 
Convention  of  18G5  was  valid,  and  that  in  computing  the  time  neces- 
sary to  create  the  bar  of  the  statute  of  limitations,  no  estimation  is  to 
be  made  of  the  time  elapsing  between  the  eleventh  January,  1861,  and 
twenty-first  September,  1865,  how  does  that  affect  the  article  of  the 
Code  of  Alabama  just  quoted  in  reference  to  contracts  made  in  another 
State  and  prescribed  by  the  laws  thereof  before  the  party  sought  to  be 
held  liable  moved  from  that  State  to  Alabama  ? 

Did  the  ordinance  necessarily  repeal  the  article  of  the  Code  ?  We 
tliink  not.  That  article  designated  a  certain  class  of  cases  where 
the  prescription  laws  of  other  States  should  be  permitted  to  apply. 
We  understand  the  action  of  the  convention,  if  valid,  to  modify  the 
statute  of  limitation  in  Alabama,  so  that  in  making  the  estimate  the 
period  of  the  war  was  not  to  be  computed. 

The  ordinance  does  not  expressly  repeal  the  article  referred  to,  nor 
is  it  inconsistent  therewith.  It  does  not  pretend  to  interfere  with  the 
law  which  permits  the  prescription  laws  of  other  States  to  be  applied 
in  certain  cases. 

The  contract  was  entered  into  in  this  State,  whiQre  the  maker  of  the 
note  and  the  payee  thereof  resided,  and  where  we  presume  the  security 
Hatchett  also  resided.  In  the  absence  of  proof  to  the  contrary  we  will 
presume  that  the  surety  on  a  Louisiana  contract  was  an  inhabitant  of 
the  State.  If  Hatchett  moved  to  Alabama  after  the  note  had  pre- 
scribed here,  under  the  article  of  the  Alabama  Code  referred  to,  we 
think  he  was  not  bound  to  pay  it ;  and  that  the  payment  of  an  obliga- 
tion, already  extinguished  as  to  both  principal  and  surety,  by  the 
latter,  does  not  give  him  a  cause  of  action  against  the  former.  C.  C. 
3025. 

As  Hatchett  paid  the  note  without  being  sued,  he  cannot  recover 
against  the  dc'fendant  without  proving  that  he  was  bound  to  do  so. 
The  note  was  as  its  face  prescribed  and  the  onus  is  on  him  to  show  that 
he  was  liable  at  the  time  he  paid  it. 

I*^  '^  proved  that  the  plaintiff  lived  in  Alabama  when  he  paid  the 
no. I  'sinuary  4, 1867),  and  that  he  resided  there  several  years  pre- 
viously.   According  to  our  laws  the  note  had  been  prescribed  nearly  six 
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years  'when  lie  paid  it.  Ho  may  have  lived  there  several  years  prior  to 
the  payment,  and  yet  the  note  may  have  been  prescribed  before  be 
moved  from  this  State.  Moreover,  it  does  not  appear  from  the  record 
that  the  note  had  been  indorsed  by  the  payees.  Crisp,  McGee  &  Co^ 
or  that  they  authorized  R.  B.  McGee  to  collect  it.  On  the  whole,  we 
think  plaintiff  has  failed  to  make  out  his  case.  He  has  not  establish^ 
with  legal  certainty  that  he  was  bound  by  the  laws  of  Alabama  to  pay 
the  note. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  set  aside, 
and  it  is  now  ordered  that  there  bo  judgment  as  of  non-suit,  and  that 
appellee  pay  costs  of  appeal. 

Keheai'ing  fefused. 


No.  17J2. — Pierre  Poutz  v.  A.  F.  Jones. 

The  tottlmony  of  a  witaeM  taken  b7  oommiMloii  will  not  be  alloired  to  go  to  the  jwcj.  If  il 

tains  nothing  bnt  hearsay  evidence. 
A  wituoaa  on  the  stand  will  not  be  permitted  to  give  opinions  in  answer  to  hypoUigtlcal 

tions. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans^Xeaiemoiil, 
J.    A,  <&  M,  VoorJues  for  |)laintiff  and  appellee.    Hornor  dk  Bene- 
dict for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  alleges  that  he  bought  from  defend- 
ant twenty-six  bales  of  cotton,  represented  by  samples  to  be  of  good 
quality,  and  shipped  the  cotton  to  the  port  of  Havre,  in  France,  where 
it  was  sold  in  like  manner  as  being  of  good  quality.  That  subsequent- 
ly when  the  bales  were  opened,  it  was  found  that  their  exterior  part«, 
to  the  depth  of  five  or  six  inches,  were  composed  of  good  merchantable 
cotton,  and  the  interior  filled  with  a  very  inferior  article  of  cotton 
called  ''  pickings."  That  the  difference  in  quality  caused  the  plaintiff 
a  heavy  loss,  amountiag  to  five  hundred  and  eighteen  dollars  and 
eighty -six  cents,  which  he  was  compelled  to  refund  to  his  vendee  at 
Havre,  lie  brings  this  suit  against  the  defendant  to  compel  him  to 
pay  this  sum,  with  legal  interest  from  judicial  demand. 

The  answer  is  a  general  denial.  The  case  was  tried  before  a  jury, 
which  rendered  a  verdict  for  the  sum  claimed  with  legal  interest  from 
judicial  demand.    The  defendant  has  appealed. 

Three  bills  of  exception  appear  in  the  record.  The  first  was  taken 
to  the  admission  of  the  testimony  of  Villeman,  a  witness  on  the  part  of 
the  plaintiff,  taken  at  Havre  under  commission.  The  objection  was 
that  his  evidence  was  hearsay,  and  that  he  proved  nothing  of  his  own 
knowledge.  We  think  the  testimony  should  have  been  rejected.  The 
witness  stated  that  he  was  called  upon  to  examine  twenty-six  bales  of 
cotton,  which  he  was  informed  by  Messrs.  Le  Boux  Freros  &  Co,  was 
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shipped  by  P.  Poutz,  of  New  Orleans,  and  that  they  were  the  claim- 
ants. He  stated,  in  substance,  that  he  had  no  knowledge  of  the  lot  of 
cotton  except  from  their  statements.  He  states  the  bales  were  marked 
J.  J.  D.  In  the  absence  of  any  other  facts  within  his  own  knowledge, 
this  can  hardly  be  considered  an  identification  of  the  cotton. 

The  next  bill  of  exceptions  is  to  the  refusal  of  the  court  to  admit  a 
witness  to  answer  whether  it  would  have  been  possible,  in  April,  1866, 
for  twenty-six  bales  of  cotton  to  have  been  put  up  in  and  sent  out  of 
•*  Justamond's  pickery  "  in  the  condition  it  is  alleged  the  twenty-six 
in  question  were  ?  The  objection  was,  that  it  was  to  elicit  the  opinion 
of  the  witness,  which  would  be  incompetent  ondcnce.  The  testimony 
was  properly  rejected. 

The  third  bill  of  exceptions  was  taken  to  the  admission  of  the  testi-* 
mony  of  Poutz,  the  plaintiff.    This  objection  is  without  weight. 

A  careful  review  of  the  evidence  satisfies  us  that  the  plaintiff  has 
fully  made  out  his  case,  and  that  it  amply  sustains  the  verdict  of  the 
jury. 

It  is,  therefore,  ordered,  aiyudged  and  decreed,  that  the  judgment 
of  the  District  Court  be  affirmed,  with  costs. 

Rehearing  refused. 


No.  17C^.— Sazliuel  and  Louis  Pasnacht  v.  William  W^b^keljian 

and  Fujlkk  Heuer. 

Where  a  iMse  has  boon  siTen  for  one  jnr,  with  »  priTlIege  of  renewal  for  five  Teara,  and  a  third 
j^9xtj  binda  hlmaelf  ■«  soretjr  for  the  leaae,  and  the  loaae  is  renewed  at  the  expiration  of 
the  year,  the  anrety  ia  not  bound  on  tho  extended  lease,  unless  it  is  shown  that  he  consented 
to  the  extension. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans — Lcaumont, 
J.  G.  Schmidt  for  plaintiff^  and  appellees.  Buchanan  d:  Gilmore  for 
defendants  and  appellants. 

Howell,  J.  Tlie.  plaintiffs  leased  to  the  defendant  Winkelman 
certain  property  for  one  year,  from  first  August,  18G5,  with  the  privi- 
lege of  renewing  the  lease  for  four  years  more  for  the  same  price  and 
under  the  same  conditions,  provided  written  notice  be  given  to  the 
lessors  at  least  three  months  before  the  thirty-first  July,  18GG.  Tiie 
defendant  Frank  Ileuer  intervened  in  the  &ct,  and  '*  declared  that  he 
hereby  binds  himself,  jointly  and  in  sotido,  with  and  as  security  for  the 
Bflrtd  lessee,  for  the  punctual  payment  of  the  rent  herein  stipulated,  and 
of  all  costs  and  damages  resulting  from  -any  violation  of  any  of  the 
conditions  of  the  foregoing  lease,  hereby  consenting  to  be  bound  as  if 
ho  were  the  principal  obligor  herein,  and  renouncing  the  plea  and 
benefit  of  discussion  or  division  granted  by  law  to  sureties.^ 

The  thirty  days'  notice  was  given  by  tho  lessee^  and  in  September, 
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1867,  this  suit  was  instituted  for  the  quarterly  rent  due  on  first  of  Au- 
gust of  that  year.  The  defendants  filed  separate  answers,  Ucuer  al- 
leging that  his  responsibility  ceased  on  thirty-first  July,  1363,  and  was 
not  renewed.  Judgment  was  rendered  against  both  in  soUdOy  and 
Heuer  appealed. 

There  is  no  proof  that  Ileuer  consented  to  the  extension  or  renewal 
of  the  lease  3  but  x>1aiutitrs  say  that  by  his  contract  ho  was  as  mach 
tlieir  tenant  as  Winkelman,  and  that  the  acts  of  tha  latter  were  his 
acts,  of  which  he  ij  not  permitted  to  plead  ignorance.  This  position 
is  untenable.  The  lease  was  made  to  AVinkelman  as  the  tenant,  and 
Heuer  became  his  security,  bound,  it  is  true,  as  if  he  were  the  principal 
obligor  in  tlie  lease,  but  only  for  the  term  of  that  lease,  to  wit,  one 
year.  The  faculty  of  renewing  was  a  privilege  or  right,  to  be  exer- 
cised by  the  lessee  upon  a  given  condition,  and  not  an  obligatiua  as- 
sumed by  the  surety,  llo  was  liable  to  the  same  obligations  as  tho 
debtor  himself  (C.  C.  8014,  203G)  during  the  lease,  but  ho  did  not  agree 
to  be  bound  in  the  renewed  or  extended  lease  by  the  giving  of  the 
required  notice  to  the  lessors  by  the  lessee.  Tlio  clause  in  relation  to 
the  renewal  only  bound  the  lessors  and  the  lessee  to  tbe  same  price 
and  conditions,  if  the  lease  were  renewed,  as  contemplated.  The  con- 
sent of  t!ie  surety  was  necessary  to  bind  him  on  the  extended  lease. 
His  consent  cannot  be  presumed  from  the  terms  of  the  original  lease. 

It  is,  therefore,  ordered,  that  tUe  Judgment  herein  against  Frank 
Heuer  be  reversed,  and  that  there  bo  judgment  in  his&vor,  irith  his 
costs  in  both  courts.    ' 

Rehearing  refused. 
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No.  2291.— State  of  Louisiana  ex  rel.  Western  Ukiok  T£LCORA.ph 
Company  v.  Judge  ov  the  Seventh  District  Court  fob  the 
Parish  of  Orleans. 

A  writ  of  mandamiu  will  not  issue  to  compel  the  Bislriet  JnAge  to  fraat »  tnspenilTe  appflil 

when  it  is  shown  that  Uie  smoont  of  the  jndgment  is  not  solBcient  to  glT«  the  Supreme 

Court  Jurisdiction  of  the  appeal. 
The  amount  necessary  to  the  Jurisdiction  of  the  appellate  Court  is  the  sum  In  oontroyersy  at 

the  time  of  Judgment 
The  right  to  remit  the  whole  or  a  pert  of  the  olaim  by  the  suing  creditor  may  be  oxerdaed  at 

any  time  before  final  Judgment 

APPLICATl'ION  for  a  Writ  of  Mandamus.  B.  Wooldtiage,  for  re- 
later.  CoHenSf  J.  in  pro.  per. 
Howell,  J.  This  is  an  application  for  a  writ  of  mandamus  to  com- 
pel the  Judge  of  the  Seyenth  District  Court  for  the  parish  of  Orleans 
to  grant  the  relator  a  suspensive  appeal  from  a  judgment  rendered  in 
the  suit  of  C.  Seller  &  Co.  v.  The  Western  Union  Telegraph  Company, 
whidi  appeal  the  Judge,  in  his  answer,  says  was  refused  bocanae  the 
amount  in  dispute  does  not  exceed  five  hundred  dollars. 
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Court  for  the  Pariah  of  Orleana. 

The  demand  was  for  twelve  hnndred  and  sixty-four  dollars  and 
twenty  cents,  but  on  the  day  following  the  trial  and  before  judgment 
Avas  rendered,  the  plaintiffs  entered  a  remittitur  of  several  items 
amounting  to  seven  hundred  and  sixty-five  dollars  and  twenty  cents, 
niid  asked  for  judgment  for  the  sum  of  four  hundred  and:  ninety-nine 
tloUars,  with  costs.  A  week  afterwards  they  were  permitted  to  cor- 
rect the  remittitur  in  the  form  in  which  it  was  stated,  but  t!  e  sum 
denuinded  wa8  not  changed. 

By  this  act  ilaintiftV  demand  was  reduced  to  four  hundred  and 
ninety-nine  dolhirs,  no  interest  being  asked  for  on  said  sum,  and,  as  held 
in  tlie  case  of  Wolf  tr.  Munzenheimer  (14  An.  114),  where  the  plaintiff 
before  judgment  enters  a  remittilury  by  the  effect  of  which  the  amount 
in  contestation  does  not  come  within  the  jurisdiction  of  this  Court,  no 
appeal  will  lie. 

The  amount  necessary  to  the  jurisdiction  of  the  appellate  Court  is 
tlio  sum  in  controversy  at  the  time  of  the  judgment.    2  How.  73. 

The  right  of  the  plaintiffs  to  remit  or  discontinue  the  whole  or  a 
part^of  their  claim,  cannot  well  be  denied,  and  after  the  remission  wan 
made  by  them,  tlic  Court  could  not  render  a  judgment  for  more  than 
fons  hnndred  and  ninety-nine  dollars,  which  was  all  that  was  de- 
manded, was  the  matter  then  in  dispute,  and  is  less  than  the  jurisdic- 
tion of  this  Court.  7  N.  S.  361 ;  2  L.  102,  230 ;  2  A.  136;  14  A.  643; 
16  A.  431;  C.  P.  491. 

It  is,  therefore,  ordered,  that  the  application  for  a  writ  of  mandamus 
be  refused,  at  the  costs  of  the  petitioner. 


No.  1715. — J.  A.  Haggebtt,  for  the  use,  etc.,  v,  J.  A.  Phillips,  et  als. 

All  the  puiiee  to  the  suit  mnai  be  made  pftrtiee  in  an  action  to  annnl  the  Judgment 

APPEAL  from  the  Third  District  Court  of  New  Orleans.    Emer$an,  J. 
2>.  C  Lahati  and  Alexander  Wall'er,  for  plaintiff  and  appellant. 
C  BoaeliuB  ds  Alfred  FhillipSf  and  TT.  H.  Jlunt^  for  defendants  and 
appellees. 
Howell,  J.    TJiis  suit  is  brought  against  ceiiiain  parties  alleged  to 
I        bo  purchasers  of  nineteen  lots  of  ground  in  New  Orleans,  sold  under 
executory  process  in  the  suit  of  R.  M.  Denman  v.  J.  A.  Haggerty,  No. 
IBj.'SOO,  on  the  docket  of  the  Third  District  Court  of  New  Orleans,  at 
which  sale  the  said  lots  were  adjudicated  to  Denman,  the  plaintiff  in 
I         said  suit,  and  by  him  subsequently  sold  to  the  defendants  herein.    The 
I         plaintiff,  Haggerty,  alleges  that  all  the  proceedings  in  said  suit  are  ab- 
solutely null  and  void  for  Irarious  reasons  set  out  in  his  petition,  and, 
I         without  making  Denman  a  party  to  this  suit,  asks  that  the  said  pro- 
i        ceedings  and  a^judipotipu  b^  declared  null,  and  he  recognised  as  the 

9? 
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J.  A.  Higgerty,  for  the  nie,  etc.,  ▼.  J.  A.  PhiUipe,  et  als. 

lawful  owner  of  tho  said  lots,  and  quieted  in  the  possession  thereol 
The  defendants  excepted,  that  plaintiff  cannot  maintain  tliis  actioii 
against  them,  because  it  is  one  to  annul  the  proceedings  and  jadgment 
in  a  suit  to  which  they  were  not  parties,  and  the  parties  to  which  are 
not  made  parties  to  this. 

Tlie  exceptions  were  maintained  and  the  plaintiff  has  appealed. 

Articles  604-613,  C.  P.,  limit  the  action  of  nullity  to  tlie  partieBto 
the  judgment  and  the  <ionrt  that  rendered  it.  Clark  v,  Christine,  12 
L.394;  Twichcl  v.  Bordslon,  9  R.  19L  But  plaintiff's  ooonsel  con- 
tend that  this  is  really  a  petitory  action,  and  that  the  nulltty  is  merely 
an  iaeident,  and  being  absolute,  may  be  collaterally  declared. 
It  is  true  that  the  proceedings  assailed  are  alleged  in  the  petition  to  he 
absolutely  null ;  but  when  the  grounds  of  their  nullity  are  set  forth, 
they  are  found  to  be  relative.  He  alleges  that  the  Third  Distcict 
Court  of  New  Orleans  was  ousted  of  jurisdiction  of  the  matter  by  cer- 
tain military  orders  then  in  force,  but  does  not  describe  them ;  that  he 
was  a  loyal  citv^en  and  entitled  to  the  benefit  of  said  orderef-;  that  be 
had  not,  ns  alleged,  permanently  left  the  State;  and  the  appointment 
of  a  curator  ad  itbc  wos  illegal ;  that  if  he  had  been  absent,  an  attor- 
ney for  tho  absent  defendant,  and  not  a  curator  ad  hoe  shoald  hare 
been  appointed;  that  Ihc  allegation  of  his  absence  should  have  been 
proven  by  authentic  evidence ;  that  the  curator  ad  hoc  fiBiiled  to  per- 
torm  his  duties  and  exceeded  his  authority ;  that  the  property  was 
sold  at  an  inopportune  time  and  for  one-third  oi  its  value;  that  no 
legal  notices  were  given  to  petitioner  or  any  one  legally  authorized  to 
represent  him,  and  that  said  Denman  without  pursuing  strictly  the 
legal  formalities  has  caused  the  sheriff  illegally  to  a^udicate  the  said 
property  to  him,  and  that  he  and  Ibis  vendees,  the  defendants  herein, 
are  possessors  in  bad  faith,  and  are  bound  by  the  defects  in  their  pre- 
tended titles. 

It  seems  clear  that  in  such  an  action,  the  parties  to  the  proceedings 
sought  to  be  avoided,  are  necessary  parties. 

It  is  therefore  ordered  that  the  judgment  appealea  rom  be  affirmed 
with  costs. 


Xo.  2311)*— The  State  ex  rel.  Mitchell,  Craio  &  Co.  v.  Thk»  Jddce 
OF  THE  Sixth  District  Court  for  the  Parish  of  Orleans. 

An  appe:;I  bond  is  valid  if  each  of  the  snntiea  bind  himself  for  half  the  entire  amount. 

The  decision  in  the  case  ef  the  State  ex  reL  Roman  v.  Jndge  of  the  Sixth  District  Court  parish 

of  Orleans  (ante  page  443)  reaffirmed. 
The  Supreme  Court  will  examine  into  the  Talidity,  and  sufficiency  of  the  security  on  the  appeal 

bond  on  an  application  for  a  prohibition;  and  if  the  bond  is  legal  in  fonn,  and  the  cecurity 

good  and  solvent,  the  prohibition  win  issue  pending  the  appeaL 

A  PPLICATION'  for  a  Writ  of  Prohibition.    Mornor  <£-  Benedict,  for 
J\,  relators.    IF.  If.  CooUy,  J.,  in  pro.  per, 

Wtlt,  J.    This  is  an  application  for  a  writ  of  prohibition  to  restrain 
the  Sixtli  District  Court  from  executing  the  judgment  styled  J.  R. 


■■•■■»■  I  • 
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llM  BtKte  ex  m.  MltcheU,  Cnig  It  Co.  v.  The  Judge  of  the  Sixth  Dlatrlct  Gouzt  for  the  Faxlih  of 

Orleans. 

Wolfy  by  his  agents,  etc.,  v.  Mitcbelly  Craig  &  Co.,  from  which  jadg- 
inent  a  suspensive  appeal  has  been  taken  to  this  court. 

The  relators  aver  that  their  said  appeal  has  been  wrongfully  dis- 
missed for  insufficiency  of  the  appeal  bond,  and  their  i)roperty  has 
been  seized  under  an  execution  issuing  from  said  court,  although 
divested  of  jurisdiction  by  virtue  of  said  suspensive  appfeal. 

The  question  to  consider  is,  is  the  appeal  bond  good  and  solvent,  and 
such  as  the  law  requires  ? 

That  the  sureties  bound  themselves  each  for  half  the  entire  amount 
of  the  bond  does  not  invalidate  it.    21  A.  443. 

The  sureties  are  Sampson  Bros.,  and  William  and  James  McCracken, 
two  commercial  firms  of  this  city  who,  the  evidence  shows,  are  per- 
fectly good  and  solvent.  James  McCracken  signed  the  name  of  the 
firm  to  the  bond  with  the  authority  of  his  brother  and  partner,  William 
McCracken. 

The  firm  name  of  Sampson  Bros,  was  signed  by  Chandler  Sampson. 
It  is  in  proof  also  that  he  is  individually  worth  over  and  above  all  his 
liabilities  the  amount  for  which  ho  bound  the  name  of  the  finn.  If  he 
had  no  authorilyr  to  bind  his  brother  and  x>fti'tner,  at  least  h^  bound 
himself. 

We  consider  the  bond  perfectly  good  and  sufficient. 

It  is  therefore  ordered  that  the  writ  of  prohibition  be  granted,  and 
that  the  Judge  of  the  Sixth  District  Court  and  J.  R.  Wolf  be  pro- 
hibited from  proceeding  in  the  case  of  J.  R.  Wolf  by  his  agent,  etc.,  v. 
Mitchell,  Craig  &  Co.,  during  the  i>ending  of  the  suspensive  appeal 
therein. 


Xo.  17G1.— Charles  Case,  Receiver  of  First  National  Bank  of  New 
Orleans  v.  Robert  Watson  and  James  E.  Dunham. 

Eridenco  is  not  admissible  to  establish  facts  set  np  In  an  exception  lUed  after  issue  has  been 
joined  by  Uie  filing  of  sn  answer. 

The  maker  of  a  promissory  note  cannot  set  np  in  defence  to  its  payment  that  the  holder  is  not 
the  tme  owner,  unless  he  show  that  the  assignment  or  tranf^r  is  fictitious  and  Iranduleat, 
and  made  to  deprive  him  of  substantial  defense  against  the  tme  owner. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.    Lcaumoni, 
J.    J.  D.  Bouse  and  George  L,  Bright^  for  plaintiff  and  appellee. 
FdlowB  dc  Mills,  for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiff,  as  indorsee  of  a  promissory  note 
drawn  by  Watson,  one  of  the  defendants,  to  the  order  of  his  code- 
fendant,  Dunham,  for  the  sum  of  $1300  (thirteen  hundred  dollars), 
brought  this  action  against  the  maker  and  indorser.  The  defendants 
answered  by  general  denial — admitted  signing  the  note,  but  specially 
denied  the  right  or  capacity  of  the  plaintiff  to  stand  in  judgment, 
and  that  the  plaintiff  is  receiver  as  he  sets  himself  out  to  be. 
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CbarlM  Oam,  Baoeirer  of  Fint  Katloaal  Bank  of  New  OtImds  ▼.  Robert  Wfttoon  and  Jtam  t, 

Buuham. 

They  aver  that  no  receiver  of  the  First  National  Bank  has  crer  been 
legally  appointed.  The  defendant  Watson  afterwards  filed  a  sapple- 
menkil  answer  and  exception,  the  substance  of  which  is,  that  all  i^ 
proceedings  relating  to  the  taking  possession  by  an  officer  of  the  treas- 
ury department,  of  the  assets,  books,  records  and  archives  ti£  the 
bank  were  irregular,  illegal  and  null  and  void.  That  the  bank  has 
never  been  put  in  default  as  required  by  the  currency  act  of  the  United 
States;  that  the  oflScers  of  the  bank  have  been  kept  forcibly  firom  the 
charge  and  control  of  the  bank  and  assets,  etc. 

On  the  trial  of  the  case,  the  defendant  Watson  offered  evidence  to 
prove  the  allegations  contained  in  this  supplemental  answer  and  ex- 
ception, which  being  objected  to  on  the  ground  that  defendant  had  do 
right  to  set  up  in  this  action  any  of  the  allegations  so  naade.  and  oi 
the  further  ground  tliat  the  matters  so  set  up  in  the  exception  could 
not  be  pleaded  after  answer  filed,  the  court  sustained  the  objections 
and  ercluded  the  testimony,  and  the  defendant  reserved  a  bill  of  exe^ 
tions.    We  think  the  ruling  of  the  court  correct. 

There  was  judgment  for  the  plaintiff  and  the  defenCant,  Watson, 
has  appealed. 

There  is  no  error  in  the  judgments  The  defendant  doea  not  pretend 
that  the  note  sued  upon  has  been  lost  or  stolen,  or  that  he  has  eqnitiei 
against  the  real  owner,  or  any  other  ground  whatever  that  can  be  cod- 
sidere'd  a  legitimate  defense. 

It  has  been  .repeatedly  decided  that  a  defendant  has  no  right  to 
inquire  whether  plaintiff,  in  whom  the  legal  title  appears  to  be  vested, 
be  an  agent  or  real  owner,  unless,  by  a  fictitious  assignment,  it  be 
attempted  to  deprive  him  of  substantial  grounds  of  defense  which  he 
may  have  against  the  true  owner.  He  would  be  protected  by  a  pay- 
ment of  the  note  to  the  plaintiff,  and  it  is  of  no  importance  to  him 
whether  the  plaintiff  be  the  receiver  of  the  bank  or  not.  The  author- 
ities on  the  point  are  numerous.  3  N.  S.  291,  392;  4  N.  S.  107 }  2  L 
R.263;  4L.  220;  14  L.  254;  2  An.  441 ;  11  An. 689 ;  19An.  182;ld 
L.  R.  94 ;  20  An.  24. 

It  is  therefore  ordered,  adjudged  and  decreed' that  the  judgment  of 
the  District  Court  be  affirmed  with  costs  in  both  courtsr 

Messrs.  Justices  Howell  and  Howe  recused. 
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Btato  of  liOQiBlaiui  ex  rel.  City  of  New  OtImm  ▼  The  Judge  cf  the  Sixth  Distriot  Court  for  the 
\  Pariah  of  Orleana. 

21    V. 

;,         No.  2317. — State  op  Louisiana  ox  rel.  City  of  New  Orleans  v.  The        ftW 
Judge  of  the  Sixth  District  Court  for  the  parish  of  Orleans. 

Under  the  act  of  (lie  Qeneral  Aneftibly.  Na  16,  approved  Febroary  6, 1869,  the  District  Goorta 
of  the  pariHh  rf  Orleana,  except  the  First  and  Second  District  Conrts,  are  required  to  be 
kept  open  on  all  legal  days,  except  from  Chrlstmaa  to  ,tho  second  of  January,  f^om  the  flmt 
Itonday  of  Nuvembor  until  the  fourth  day  of  July;  and  for  the  purpose  of  conaidering 
writs  of  arrest,  habeas  corpus,  mandsmos,  etc.,  they  are  required  to  remain  open  on  sU 
legal  days  during  the  whdle  year;  and  any  Judgment  rendered  on  mandamus  or  other  oon- 
serratory  proceeding  out  of  term  time  may  be  appealed  Irom  on  motion  in  open  court  fhe 
same  as  though  it  had  been  rendered  in  regular  term. 

A  third  party  wishing  to  appeal  fh>m  a  judgment  making  a  mandamus  peremptory  out  of  term 
time,  may  do  so  by  motion  In  open  court  tha  same  as  the^  defendant  could,  and  without 
petition  an4  citation. 

APPLICATION  for  aVrit  of  Mandamiw.     IT.  J.  Leovy  d  Monroe  and 
Alfred  FhiUijpt  tor  relator.     W.  JJ.  Cooley,  Judge,  respondent,  in 
pro  per. 

Wtly,  J.  The  relator  ifeeks  to  eompel  the  Judgo  of  Hie  Sixth  Dis- 
trict Court  to  grant  a  suspensive  appeal  on  motion  from  the  judgment 
rendering  peremptory  tlie  mandamus  sued  out  in  the  case  of  the  New 
Orleans  Kepublican  Printing  Company  v,  J.  0.  Landry,  Controller. 
The  Judge  of  the  Sixth  District  Court,  for  cause  why  the  mandamus 
herein  should  not  be  granted,  shows : 

Tiret — That  the  application  for  appeal  was  made  during  vacation  of 
court  and  should  have  been  by  petition  instead  of  a  motion. 

Second — That  the  city  of  New  Orleans  not  being  a  part^  to  the  pro- 
oeedings  could  not  intervene  by  motion.  The  mandamus  sought  to  be 
apponled  from  was  rendered  peremptory  in  August,  18G9,  and  the  ap- 
plication for  appeal  was  made  during  the  same  month. 

Under  the  act  of  1843  *'the  party  intending  to  appeal  may  do  so  by 
petition  or  by  motion  In  open  court  at  the  same  term  at  which  the 
jnc'gment  was  rendered."  •  •  •  *  •  ♦ 

Act  No.  16  of  1869,  provides:  *That  except  the  First  and  Second 
District  Couris,  the  District  Courts  of  the  parish  of  Orleans,  shall  be 
open  at  ten  o'clock  A.  M.,  and  shall  remain  open  till  three  o'clock  P. 
H.,  on  all  legal  days  (except  from  Christmas  to  the  second  of  Jan- 
uary), from  the  first  Monday  of  November  to  the  fourth  of  July,  and 
for  granting  interlocutory  orders  and  writs  of  arrest,  habeas  corpus, 
injunctions,  sequestrations^  attachments,  mandamus,  and  provisional 
seizures,  on  a  motion  to  quash  and  not  upon  their  merits,  they  shall 
remain  open  on  all  legal  days  during  the  whole  year."     •     •     •    • 

The  application  for  appeal,  though  made^  after  the  court  was  closed 
for  ordinary  litigation,  was  made  while  the  court  was  open  for  granting 
judgments  of  the  character  presented  in  this  case. 

For  granting  a  mandamus,  the  court  remains  open  on  all  legal  days 
of  die  y^ar,  and  tliere  is  no  more  limitation  on  the  power  of  the  judge 
to  act  in  such  a  case  in  the  month  of  August,  than  in  any  other  month. 
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SUte  of  LoQiaiftM  ex  reL  Citj  of  Mew  Orle«ns  r.  The  Judge  ol  tike  Stxth  DlsWefc  Ooozt  te  At 

Parish  of  OrteuB. 

Shall  we  say  the  court  is  open  to  grant  the  judgment  and  give  it  dktij 
and  yet  say  it  is  closed  against  the  party  moving  for  an  appeal  ?  We 
think  not.  If  the  court  be  open  to  try  the  case,  we  think  it  also  open 
to  entertain  a  motion  for  appeal.  Indeed  the  act  of  1843  expresslj 
gives  the  party  intending  to  appeal  the  right  to  do  so  by  motion  at  the 
same  term  at  which  the  judgment  was  rendered. 

We  also  think  untenable  the  other  position  taken  by  the  learned 
judge.  It  is  this:  The  city  of  New  Orleans  not  being  a  party  to  the 
proceeding,  could  not  intervene  by  motion  to  obtain  a  suspensive 
appeal. 

*^The  right  of  appeal  is  ^Lven  not  only  to  those  who  were  pardesto 
the  cause  in  which  a  judgment  has  been  rendered  against  them,  bat 
also  to  third  persons  not  parties  to  such  suit  when  such  third  persons 
allege  that  they  are  aggrieved  by  the  judgment."    C.  P.  571. 

By  niticlc  273  it  is  declared  that:  '^ Whoever  intends  to  appeal 
must  present  a  petition  to  that  effect  to  the  court  which  has  rendered 
the  judgment  by  which  he  belieyes  himself  aggrieved,  prayin|^  to  be 
allowed  to  appeal  from  such  judgment,  and  offering  to  give  sucli  surety 
as  the  court  may  direct."  •  •  •  fpi^e  statute  of  1843  amends  tins 
article  thus:  '*  That  the  party  intending  to  appeal  may  do  so,  either  by 
petition  or  by  motion  in  open  court,  at  tlie  same  term  at  which  the 
judgment  was  rendered-."        •••••••         • 

I'lie  counsel  for  the  district  judge  makes  a  verbal  criticism  upon  the 
terms  employed  in  the  statute,  and  insists  that  the  expression,  **  the 
party  intending  to  appeal/'  refers  ouly  to  the  parties  to  the  salty  and 
not  to  third  persons,  also  having  the  light  to  appeal.  We  cannot  thus 
limit  the  obvious  meaning  of  the  statute.  It  is  an  amendment  to  article 
573,  declaring  that  whoever  intends  to  appeal  may  do  so  by  petition, 
etc.  The  evident  object  of  the  statute  was  not  to  discriminate  between 
persons  entitled  to  appeal,  but  to  provide  anothes^  perhaps  moie  eon- 
venient  mode  of  obtaining  the  order  of  appeal. 

In  construing  the  statute,  we  must  regard  the  object  of  the  act,  rather 
than  the  precision  of  the  language  employed  or  the  niceties  of  granunar. 

At  any  rate,  if  the  language  of  the  statute  creates  doubt,  we  will 
give  that  doubt  in  favor  of  the  right  to  appeal. 

To  facilitate  and  simplify  the  remedy  of  appeal,  two  statutes  were 
passed.  One  was  the  act  of  1839,  preventing  the  dismissal  of  appeal 
when  the  error,  irregularity  or  defect  is  not  imputable  to  the  appellant 
The  other  is  the  statute  of  March  22,  1843,  by  which  it  is  declared  the 
party  intending  to  appeal  may  do  so  by  petition  or  by  motion  in  open 
court,  at  the  same  term  at  which  the  judgment  was  rendered.  •  •  • 
3  An.  7. 

It  is,  therefore,  ordered  that  the  mandamus  herein  be  made  peremp- 
tory. 
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Xo.  2453. — The  State  ex  rel.  Rosette  E.  Storrs,  et  al.,  v.  The  Judge       i22      5i 
OP  the  Fourth  District  Court  for  the.  parish  op  Orleans. 

Hm  Supreme  Court  will  examine  Into  the  lufflciency  of  the  surety  on  an  appeal  bond  on  appU< 
cation  for  a  writ  of  prohibition,  and  if  the  surety  is  lound  to  be  good,  the  prohibition  wHl 
iasue  restraining  ttie  Judge  from  executing  the  judgment  uDtd  the  appeal  is  decided. 

APPLICATION  for  a  Writ  of  rroliibition.  TJieard,  J.,  defendant. 
John  A.  QrowfoT  relator. 

Wylt,  J.  Tlds  is  an  application  for  the  Tviit  of  prohibition  to 
restrain  the  execution  of  an  order  of  Bidznro  and  sale  gi*anted  by  the 
Jadge  of  the  Fourth  District  Court,  in  the  suit  of  Edward  Thompson  v, 
Roaette  E.  Storrs  and  husband,  from  whicli  judgment  a  suspensive  ap- 
peal has  been  taken. 

The  relator  avers  that  her  appeal  lias  been  wrongfully  dismissed  by 
the  District  Judge  on  the  ground  of  the  insufdciency  of  the  surety, 
and  that  her  property  ]ms  been  seized  to  satisfy  tlte  judgment  or  order 
appealed  from ;  tliat  the  npxical  bond  is  good  and  solvent  as  shown  by 
tlie  evidence ;  and  the  said  Court  is  divcstei  of  jurisdiction  of  said 
cause  by  virtue  of  the  appeal. 

The  District  Judge  says  :  **  That  the  question  in  No.  2453  for  a  pro- 
hibition is :  Can  one  appeal  from  a  decision  setting  aside  an  order  of 
appeal,  when  the  setting  aside  of  the  appeal  is  based  on  the  insolvency 
of  the  surety  on  the  appeal  bond  ?"  We  do  not  so  understand  the 
question  presented  in  this  case. 

The  simple-question  is :  Is  the  surety  on  the  appeal  bond  good  and 
solvent  t 

That  tliis  Court  has  the  right  to  revise  the  judgment  of  the  Court 
a  qua  on  the  question  of  the  solvency  of  the  surety  on  an  appeal  bond, 
and  issue  the  writ  of  prohibition  in  aid  of  its  appellate  jurisdiction,  is 
no  longer  an  open  question.  21  An.  43, 64,  113, 153,  and  the  authorities 
there  cited« 

T<he  amount  of  the  appeal  bond  is  two  thousand  dollars,  and  Ahe 
surety,  Albert  Holziuger,  swears  that  he  is  worth  that  amount  clear 
of  all  debts ;  that  he  resides  here }  that  his  property  here  consists  in 
stock  in  trade,  money  in  bank  and  pocket,  and  about  six  thousand  dol- 
lars outstanding,  mostly  for  money  loaned ;  that  he  has  two  stores,  one 
at  20  Camp^stieet  and  tlie  other  at  7  St.  Charies  street ;  that  the  stock 
in  both  is  about  six  thousand  dollars }  that  he  owes  in  all  about  two 
thousand  two  liundred  dollars.  Also,  that  he  owns  a  judgment  in  the 
United  States  District  Court  against  solvent  parties  for  which  he  has 
been  o£fered  t«n  thousand  dollars  cash,  and  refused  it.  Also,  that  he  is 
worth  in  this  parish,  over  and  above  all  liabilities,  over  twenty  thou- 
sand dollars. 

There  is  no  evidence  to  the  contrary,  and  we  are  bound  to  conclude 
that  the  surety  is  good  and  sufficient. 
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It  is,  tbcrefore,  ordered,  that  the  prohibition  issued  herein  be  mide 
perpetual,  au(l  the  Judge  pf  tho  Fourth  District  Court,  parisli  of  Or- 
leans, bo  ordered  not  to  proceed  further  iu  tho  suit  of  Edward  Thomp- 
son  r.  Rosette  E.  SStorrs  and  husband,  and  to  allow  the  transcript  or 
the  record  thereof  to  bo  sent  to  the  Supremo  Court  as  il  the  order 
missing  the  suspensive  appeal  had  not  been  rendered. 


Xo.  2452.— The  State  on  tho  rclatiouf  of  Rosette  E.  Storqs  r.  The 
Judge  of  the  Fouutii  Distuict  Coukt  for  the  paeish  of  Oblcaxs. 

An  appeal  wUl  Ho  from  an  Intorlocatory  order  diaiiolTing  an  injnnction  on  the  grotiit4  tbat  Oe 
surety  on  tho  ii^unction  boad  is  not  go  ;d  andaoWent,  and  a  writ  of  mandamuawUl  ieseto 
compel  the  Judge  to  scud  up  the  record. 

APPLICATION  for  a  Wiit  of  Mandamus.    Faul  E,  Tbcard,  J.,  in 
pro.  per.    John  A.  Grow  for  relator. 
WvLV,  J.     Tliis  is  an  application  for  the  writ  of  mandamas  to  com- 
pel the  Judge  of  the  Fourth  District  Court  to  gi-ant  a  suspemsivc 
appeal  from  his  order  dissolving  the  iivjunction  in  the  case  of  Rosette 
E.  8ton*s  V.  Edward  Thompson  ci  al. 

Tile  District  Judge  presents  for  our  cansideration  two  propositions, 
which  he  insists  can  only  be  decided  in  the  negative,  and  which  justify 
tho  course  he  has  taken  in  tlio  i) remises,  viz : 

1.  *'  Does  an  appeal  lie  from  a  decision  dissolving  an  injnnctiooy 
when  the  sole  ground  for  the  dissolution  is  the  insolvency  of  the  soretj 
on  the  injunction  bond?" 

2.  ^^Can  yoiu*  Honors  revise  my  judgments  in  tho  matters  sclative 
to  the  solvencv  of  sureties  ?" 

Ho  insists  that  great  detnment  will  occur  in  tho  administration  of 
justice  if  Judges,  iu  the  first  instance,  ere  not. to  be  the  sole  jadges  of 
the  sufficiency  and  solvency  of  sureties. 

The  District  Judge,  from  the  evidence,  arrived  at  the  opinion  tbat 
the  surety  was  not  sufficient,  and  therefore  dissolved  the  uo\junction. 

If  the  opinion  of  the  District  Judge  be  correct,  tlie  injunction  was 
properly  dissolved ;  if  not,  it  was  improperly  dissolved  and  the  relator 
has  been  aggrieved.  The  relator  seeks  to  have  that  opinion  reviaed 
by  this  Court.    C.  P.  570. 

If  the  judgments  of  the  courts  of  the  first  instance  were  always  correct, 
an  appeal  would  be  unnecessary  in  any  case;  but  for  fear  of  error  or 
misapprehension  of  the  law,  and  the  merits  of  causes,  the  remedy  of 
appeal  has  been  provided  to  revise  the  judgments  of  District  Courts. 
C.  P.  570,  571,  573,  575. 

The  right  of  appeal  is  not  only  given  f^om  final  judgments,  but 
likewise  from  all  interlocutory  judgments,  when  such  judgment  may 
cause  an  irreparable  injury,    C«  P*  565,  566. 
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The  State  on  the  relation  of  Boaette  E.  Btom  t.  The  Judge  of  the  Fourth  District  Court  for  the 

Parish  of  Orleaua. 

It  is  quite  immaterial  upon  wliat  ground  the  judgment  is  based, 

whether  it  be  upon  matters  relative  to  the  solvency  of  sureties  or  upon 

any  other  ground,  the  right  of  appeal  is  preserved.    "Where  the  law 

has  not  disciiminated,  we  cannot  discriminate,  however  detrimental  to 

the  administration  of  justice. 

The  relator  in  this  case  moved  for  an  appeal  on  the  ground  that  the 
order  dissolving  the  injunction  caused  her  an  irreparable  injury.  The 
District  Judge  said  no;  *'aa  ioj unction  was  ordered  to  issue  in  thi^ 
case  on  petitioner  furnishing  bond  with  good  and'  solvent  surety.  She 
has  failed  to  furnish  that  surety,  therefore  there  is  no  injunction,  and 
consequently  nothing  to  appeal  from.    Appeal  refused.'^ 

The  learned  Judge  decided  that  the  surety  was  not  good  and  sol- 
vent'^ and  therefore  dissolved  the  injunetiou.  The  relator  wishes  to 
have  that  judgment  revised,  on  the  ground  that  it  works  her  an  iire- 
parable  injury. 

Under  the  articles  of  the  Code  of  Practice  to  which  we  have  ad- 
verted, she  certainly  has  this  right ;  and  in  our  opinion  the  proper 
administration  of  justice  requires  the  right  of  appeal  to  be  preserved 
in  all  cases  penuissible  by  law.  21  An.  64^  153,  and  the  authorities 
there  cited. 

It  is,  therefore^  ordered  that  the  mandamus  herein  be  made  peremp- 
tory. 


No.  2137. — ^Emilt  Hatcher  and  Husband  v.  Jared  R.  Jackson. 

The  minor  haa  a  legal  mortgage  ou  the  property  of  the  tutor  cr  tutrix  to  eecure  the  falthlhl 
administration  of  bia  eatate.    C.  a  8398. 

Where  the  mother  of  minor  heirs  oontracta  a  seoond  marriage  without  the  oonaent  of  a  funil j 
meeting,  she  loses  the  tutorship,  but  if  she  first  obtains  the  consent  and  approTal  of  a 
family  meeting  she  retains  the  tiitorship,  and  her  second  husband  becomes  the  co-tutor  to 
the  minors  by  a  former  marriage.  In  such  a  case  the  property  of  the  co-tutor  is  not  under 
legal  mortgaje  for  the  faithfUl  administration  of  the  tutorship. 

APPEAL  from  the  Fifth  Judicial  District,  parish  of  East  Feliciana. 
Posey,  J.  MeVea  dt  Hunter ,  and  Campbell^  Spofford  &  Campbell, 
for  plaintiffs  and  appellants.  Gross  <Sc  Hardee,  and  J^oce,  Foster  dk  E.  T. 
Merrick,  for  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff,  Emily  Hatcher,  wife  of  John  Mars- 
ton ,  alleging  that  she  has  a  legal  mortgage  on  certain  lands  of  the 
defendant,  brings  this  suit  to  enforce  it.  She  avers  that  her  right  of 
legal  mortgage  grew  out  of  indebtedness  to  her  during  her  minority 
bv  her  mother  as  tutrix  and  Thomas  Davis,  her  co- tutor.  Tliat  this 
indebtedness  was  fixed  by  judicial  decree  of  the  proper  tribunal  on  the 
sixth  June,  1866,  at  $41,165  44,  with  legal  interest,  with  recognition  of 
tacit  mortgage  in  her  favor  on  all  the  immovable  property  that  belonged 
to  the  said  tutrix  and  co-tutor  during  and  since  the  tutorship — a  period 
extending  from  the  yei^r  18^4. 
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It  is,  therefore,  ordered,  that  the  prohibitioji  issaed  herein  be  made 
perpetual,  au(l  the  Judge  pf  the  Fourth  District  Court,  parisli  of  Or- 
leans, be  ordered  not  to  jirocced  further  in  the  suit  of  Edwartl  Thomp- 
son V,  Rosette  E.  Storrs  and  liusband,  and  to  allow  the  trau script  of 
the  record  thereof  to  bo  sent  to  the  Supremo  Court  as  ii  the  order  dis- 
missing the  susx)ensive  appeal  liad  not  been  rendered. 


No.  2452.— The  State  on  the  relation?  of  Rosette  E.  Storrs  r.  The 
Judge  of  the  Fourth  District  Court  for  the  parish  of  Orf-eaxs. 

An  ftppeal  will  lio  from  an  intorlocutoiy  order  dissolving  an  injnnction  on  ttis  groand  that  Che 
surety  on  the  injunction  bond  is  not  go  ;d  andsolyent,  and  a  writ  of  mandamua  will  iaane  to 
compel  tlio  Judge  to  send  up  the  record. 

APPLICATION  for  a  Writ  of  Mandamus.    Paul  E,  Tli6ard,  J.,  in 
pro,  per.    John  A,  Grow  for  relator. 
Wyly,  J.     Tliia  is  an  application  for  the  writ  of  mandamus  to  com- 
pel the  Judge  of  the  Fourth   District  Court   to  grant  a  suspensive 
appeal  from  his  order  dissolving  the  injunction  in  Che  case  of  Rosette 
E.  Storrs  v,  Edward  Thompson  ci  al. 

The  District  Judge  presents  for  our  consideration  two  propositions, 
which  he  insists  can  only  be  decided  in  the  negative,  and  which  justify 
the  course  he  has  taken  in  the  premises,  viz : 

1.  '*  Does  an  appeal  lie  from  a  decision  dissolving  an  injunction, 
when  the  sole  ground  tor  the  dissolution  is  the  insolvency  of  the  surety 
on  the  injunction  bond?" 

2.  ''Can  yoiu*  Honors  revise  my  judgments  in  tho  matters  relative 
to  the  solvency  of  sureties?" 

Ho  insists  that  great  detriment  will  occur  in  the  administration  of 
justice  if  JudgcRy  in  the  first  instance,  are  not. to  be  the  sole  judges  of 
t)ie  sufficiency  and  solvency  of  sureties. 

The  District  Judge,  from  the  evidence,  arrived  at  the  opinion  tibat 
tlie  surety  was  not  sufficient,  and  therefore  dissolved  the  injunction. 

If  the  opinion  of  the  District  Judge  be  correct,  tlie  injunction  was 
properly  dissolved  j  if  not,  it  was  improperly  dissolved  and  the  relator 
has  been  aggrieved.  The  relator  seeks  to  have  that  opinion  revised 
by  this  Court.    C.  P.  570. 

If  the  judgments  of  the  courts  of  the  first  instance  were  always  correct, 
an  appeal  would  be  unnecessary  in  any  case;  but  for  fear  of  error  or 
misapprehension  of  the  law,  and  the  merits  of  causes,  the  remedy  of 
appeal  has  been  provided  to  revise  the  judgments  of  District  Courts. 
C.  P.  570,  571,  573,  575. 

The  right  of  appeal  is  not  only  given  from  final  judgments,  but 
likewise  from  all  interlocutory  judgments,  when  such  judgment  may 
cause  an  irreparable  injury,    C.  P.  565,  566, 
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The  Stofce  on  tbe  rdAtlon  of  BoMtte  £.  Stom  t.  The  Judge  of  the  Fonrih  IMstrict  Ooiirt  for  the 

Parish  of  Orleaus. 

It  is  quite  immaterial  upon  what  ground  the  judgment  is  based, 
whether  it  be  upon  matters  relative  to  the  solveacy  of  sureties  or  upon 
any  other  gi'ound,  the  right  of  appeal  is  preserved.  Where  the  law 
has  not  discriminated,  we  cannot  discriminate,  however  detrimental  to 
the  administration  of  justice. 

The  relator  in  this  case  moved  for  an  appeal  on  the  ground  that  the 
onler  dissolving  the  injunction  caused  her  an  irreparable  injury.  The 
District  Judge  said  no;  *'an  injunction  was  ordered  to  issue  in  thiit 
case  on  petitioner  furnishing  bond  with  good  and'  solvent  surety.  She 
lias  failed  to  furnish  that  surety,  therefore  there  is  no  injunction,  and 
consequently  nothing  to  appeal  from.    Appeal  refused.'' 

The  learned  Judge  decided  that  the  surety  was  not  good  and  sol- 
vent<y  and  therefore  dissolved  the  injunction.  The  relator  wishes  to 
have  that  judgment  revised,  on  the  ground  that  it  works  her  an  iixe- 
parable  injury. 

Under  the  articles  of  the  Code  of  Practice  to  which  we  have  ad- 
verted, she  certainly  has  this  right ;  and  in  our  opinion  the  proper 
administration  of  justice  requires  the  right  of  appeal  to  be  preserved 
in  all  cases  permissible  by  law.  21  An.  64,  15^,  and  the  authorities 
there  cited. 

It  is,  therefore^  ordered  that  the  mandamus  herein  be  made  peremp- 
tory. 


No.  2137. — ^Emilt  Hatcher  and  Husband  v.  Jared  R.  Jackson. 

The  minor  hM  a  legml  mortgage  on  fhe  property  of  the  tutor  cr  totrix  to  eecare  the  laithfhl 
admhilstntion  of  hie  estate.    C.  0. 3298. 

Where  the  mother  of  minor  heirs  contracts  a  second  marriage  irithont  the  consent  of  a  funll j 
meeting,  she  loses  the  tatorship.  bat  if  she  first  obtains  ihe  consent  and  approral  of  a 
family  meeting  she  retains  the  tutorship,  and  her  second  husband  becomes  the  co-tutor  to 
the  minors  by  a  former  marriage.  In  such  a  case  the  property  of  the  oo-tutor  U  not  under 
legal  mortgage  for  the  faithful  admlnlBtration  of  the  tutorship. 

APPEAL  from  the  Fifth  Judicial  District,  parish  of  East  Feliciana. 
Posey f  J.  MeVea  dt  Hunter ,  and  Campbell^  Spofford  dt  Campbell^ 
for  plaintiffs  and  appellants.  GroBS  &  Hardee^  and  Bace^  Foster  *&  E,  T, 
Merrick,  for  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff,  Emily  Hatcher,  wife  of  John  Mars- 
ton,  alleging  that  she  has  a  legal  mortgage  on  certain  lilnds  of  the 
defendant,  brings  this  suit  to  enforce  it.  She  avers  that  her  right  of 
legal  mortgage  grew  out  of  indebtedness  to  her  during  her  minority 
bv  her  mother  as  tutrix  and  Thomas  Davis,  her  co- tutor.  That  this 
inclebtedness  was  fixed  by  judicial  decree  of  the  proper  tribunal  on  the 
sixth  June,  1866,  at  $41,165  44,  with  legal  interest,  with  recognition  of 
tacit  mortgage  in  her  favor  on  all  the  immovable  property  that  belonged 
to  the  said  tutrix  and  co-tutor  during  and  since  the  tutorship— a  period 
extending  from  the  year  1844. 
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The  defendant  denies  that  the  plaintiff  has  the  right  claimed  npoe 
the  land  owned  by  him,  or  that  she  has  a  legal  demand  against  her 
CO- tutors.  lie  pleads  that  the  purchase  price  of  the  land  now  songUt 
to  be  made  liable  to  legal  mortgage  having  been  received  I  j  plaintiff's 
mother,  acting  as  administratrix  of  the  estate  of  Thomas  Davis,  the 
former  co- tutor,  and  carried  into  the  account  and  distributed  accord- 
ing to  a  tableau  to  which  plaintiff  was  aqiartj,  the  sale  was  tanta- 
mount to  a  probate  pale  relative  to  her,  and  the  property  cleared  cf  any 
claim  she  might  have.  He  also  pleads  the  prescription  of  three,  four 
and  five  years. 

It  seems  that  the  father  of  tlie  plaintiff,  Horam  Hatcher,  died  in 
August,  1842,  when  she  was  less  than  a  year  old — that  her  mother,  in 
April,  1844,  married  Thomas  Davis.  The  plaintiff  was  aole  heir  of 
her  father,  whose  succession  was  worth  $16,S9u,  of  which  $10,400  was 
his  separate  property,  and  the  remainder  community.  The  principal 
property  was  a  plan  tat 'on  and  slaves.  Davis  took  charge  of  thi» 
plantation,  made  crops,  shipped  and  disposed  of  them  in  his  own 
name,  bought  and  sold  property,  and  was  the  principal  manager  ol 
Hatcher's  estate  for  near  fifteen  years.  In  1845  he  purchased  a  trad 
of  land  of  about  four  hundred  acres  lying  in  the  parish  of  East  Feli- 
ciana, and  sold  it  in  1858  to  the  defendant.  The  right  of  plaintiff  to 
legal  mortgage  on  tliis  land  forms  the  subject  of  this  controversy. 
Judgment  was  rendered  in  the  court  below  in  favor  of  the  defendant, 
and  the  plaintiff  appealed. 

The  prominent  question  before  ns  in  this  case  is,  has  the  minor  a 
legal  mortgage  on  the  immovable  property  of  his  co- tutor  as  well  a^ 
on  that  of  his  tutor  for  the  faithful  discharge  of  his  duties  in  that 
capacity  t 

A  solution  of  this  question  is  not  free  from  difflcnlty.  Our  laws  in 
regard  to  tutorship  have  been,  to  a  great  extent,  borrowed  from  the 
Code  Napoleon  of  France.  The  interpretation  given  in  France  to  the 
articles  of  that  Code  which  treat  of  the  co-tutor  clearly  establish  that 
a  tacit  or  legal  mortgage  exists  upon  his  property,  altliough  it  is  not  so 
expressly  announced  by  that  code;  and,  although  article  2115  of 
the  Code  Napoleon  declares  that  ''  mortgage  takes  place  only  in  the 
coses  and  according  to  the  forms  authorized  by  law,**  the  articles 
:j95  and  39G  of  that  code,  and  articles  272  and  273  of  our  Civil  Code  are 
in  substance  the  same,  except  thai  in  article  372  of  our  code,  in  addi- 
tion to  rendering  tlie  second  husband,  and  the  mother  who  enters  into 
a  second  marriage  without  being  authorized  by  a  family  meeting,  to 
retain  the  tutorship,  responsible  in  $oUdum  for  all  the  consequences  of 
the  maladministration  of  the  tutorship,  unduly  kept  by  her,  declares 
the  estate  of  the  husband  tacitly  mortgaged  as  a  security  for  that 
responailulity. 

Article  395  of  the  Napoleon  Code  does  Bet  deelave  the  estat«  of  the 
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^  jeoond  husband  under  legai  mortgage.  The  article  272  of  our  preflent 
^  code  18  taken  from  the  Louisiana  Code  of  1803,  title  8,  section  2,  article 
k  10,  But  that  code  has  no  article  analogous  to  article  395  of  the  Xaiio-. 
i  leon  Code  and  to  article  273  of  our  present  code.    It  makes  no  proTt- 

r  sion  for  eases  in  which  second  marriages  take  place  v^Uh  the  sanctioo 

I  of  a  family  meeting  for  the  retention  of  the  tutorship  by  the  mother 

after  marriage.  The  compilers  of  the  code  of  1825  inserted,  after 
article  272  (identical  with  the  article  we  have  referred  to  in  the  code 
of  1808),  the  analogous  article  396  of  tlie  Code  Napoleon.  The 
article  273,  immediately  succeeding  the  one  taken  from  the  old  code, 
article  10,  page  60,  in  which  a  legal  mortgage  is  declared  to  exist 
on  the  property  of  the  second  husband  where  the  marriage  takes 
place  without  the  previous  consent  of  a  family  meeting,  that  the 
noiother  shall  retain  the  tutorship,  is  in  these  words :  *'  When  the 
meeting  of  the  family  shall  retain  the  mother  in  the  tutorship,  her 
husband  becomes,  of  necessity,  the  co- tutor,  who,  for  the  administra* 
tion  of  the  property,  subsequently  to  his  marriage,  becomes  bound 
jointly  witli  his  wife.*'  This  article,  we  see,  does  not  contain  the  pro- 
vision of  the  preceding  one  relating  to  tlie  legal  mortgage. 

It  oould  not  have  escaped  the  attention  of  the  eminent  jurists  who 
were  engaged  in  the  compilation  of  our  present  code  that  by  the  inter- 
pretation-given by  the  courts  of  France  to  articles  395  and  396  of  the 
Napoleon  Code,  a  legal  mortgage  attaches  to  the  property  of  the  co- 
tutor.  Did  they,  in  copying  these  articles  into  our  code,  intend  tliat 
they  should  have  the  same  construction  here  that  they  have  in  France f 
From  one  point  of  view  it  would  seem  that  they  did.  But  we  think 
there  are  grounds  for  doubt  that  such  was  the  intention.  The  natural 
tutrix  of  minor  children,  contracting  a  second  marriage  without  the 
authorization  of  a  family  meeting  to  retain  the  tutorship,  loses  it  ipBo 
facto.  She  is  no  longer  tutrix,  and  there  cannot  be  a  oo-tutor.  In  such 
a  case  tbe  husband  is  not  recognized  as  9t  co-tutor.  He  is  rather 
viewed  as  a  trespasser  for  assuming  the  administration  of  minors' 
property  without  legal  sanction.  The  mother  is  deprived  of  the  right 
she  ei:goyed  previous  to  the  marriage.  Both  are  jointly  made  respon- 
sible if  they  unlawfully  pwsist  in'  the  administration  of  the  minors' 
estate,  and  the  property  of  the  new  husband  is  declared  under  l^gal 
mortgage  as  an  additional  safeguard  against  injury  to  the  minors. 

The  case  is  different  when  a  council  of  the  family  retains  the  mother 
in  the  tutorship  after  the  marriage.  The  husband  is  jointly  bound 
with  his  wife  for  his  proper  administration  of  the  property,  but  his 
estate  is  not  declared  to  be,  on  that  account,  under  legal  mortgage.  It 
is  a  privilege  of  a  natural  tutor  to  be  exempt  from  entering  into  bond 
and  security.  The  mother,  in  that  capacity,  retains  her  privilege  after 
a  second  marriage  if  the  assembly  of  the  minor's  relatives  accord  it  to 
her.    The  extension  of  the  right  is  presumed  to  be  given  up^n  the 
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eonfldence  of  the  relatives  and  friends  of  the  mlnon  is  Uie  prafan 
and  integrity  of  the  second  hosband.  He  beeomesy  of  neceasifey,  ai 
Uie  law  declares,  the  co-tator.  Being  approved  bj  tbooe  wfaon  tfo 
law  clothes  with  this  discretion,  it  would  seem  anomaJoas  that  lie 
should  be  placed  in  a  no  less  onerous  condition  than  the  one  vk 
assnmes  a  tutorship  without  authority. 

If  the  co-tutor  be  in  all  respects  a  tutor  according  to  the  sense  is 
which  the  term  tutor  is  understood,  and  the  functions  of  the  co-totor 
are  equivalent  to  those  of  the  tutor,  then  the  argument  has  force  thst 
the  property  of  the  co-tutor  is  subjected  to  legal  mortgage,  became, 
by  article  3293  of  the  Civil  Code,  a  legal  mortgage  exists  on  the  prop- 
erty  of  tutors  in  favor  of  minors. 

The  functions  of  the  co- tutor  would  seem  to  be  subordinate,  and  not 
of  a  plenary  character.  They  cannot  be  performed  by  separate  aetioD 
on  his  part,  and  only  conjointly  with  those  of  the  tutrix.  They  proceed 
irom  and  are  dependent  upon  those  of  the  tutrix  and  cease  with  them. 
If  the  tutrix  should  die  during  the  tutorship,  the  functions  of  the  co- 
tutor  would  at  once  terminate.  It  is  not  a  distinct  and  separate  office 
independent  of  any  other.  It  is  not  enumerated  among  the  diifereDt 
kinds  of  tutorship  of  which  the  code  treats,  but  is  merely  incidental  to 
one  of  the  four  kinds  into  which  tutorship  is  divided. 

In  the  case  of  Fabre  v.  Hepp,  7  An.  page  7,  this  court  incidentally 
expressed  the  opinion  that  where  the  tutrix  had,  previous  to  her 
second  marriage,  been  authorized  to  retain  the  tutorship,  no  legal 
mortgage  attached  to  the  property  of  the  co-tutor. 

Legal  mortgages  are  9tricH  juris.  Article  3280  of  the  Civil  Code  is 
very  explicit  on  the  subject.  It  declares  that  '*  no  legal  mortgage  shall 
exist  except  in  the  cases  determined  by  the  present  code.** 

We  are  unable  to  find  that  it  is  any  where  clearly  and  distinctly 
announced  by  our  law  that  the  property  of  co-tutors  is  subject  to  legal 
mortgage,  and  must  adopt,  as  our  decision,  the  opinion  suggested  by 
our  predecessors  in  the  case  of  Fabre  v.  Hepp. 

Entertaining  these  views,  it  becomes  unnecessary  to  examine  the 
other  points  of  defense. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  District  Court  be  affirmed  with  costs  in  both  courts* 
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"21    75 

No.  2448. — State  of  Louisiana  ex  rel.  Board  Metropolitan  Police       ii6_?? 
V.  The  Judge  op  the  Sixth  District  Court  for  the  Parish  of 
Orleans. 

The  judgment  referred  to  in  article  676  of  the  Code  of  Practice,  means  a  judgment  that  can  be 
executed  under  a  writ  of  Jleri/aeias. 

A  Judgment  mafcjng  a  writ  of  mindamua  peremptorj,  directing  a  jmblic  officer  to  pay  an 
km  nint  of  monej  in  his  hands,  is  not  such  a  judgment  as  may  be  executed  under  a  writ  of 
fi.  fa.  From  such  a  judgment,  the  judge  a  quo  should  grant  a  suspensiTe  appeal,  and  fix 
the  amount  of  the  bond,  without  reference  to  the  amount  of  the  judgment  making  the 
writ  peremptory. 

APPEAL  from  the  Sixth  District  Court  for  the  parish  of  Orleans. 
Gooley  J.    JE.  Filleul  for  relator. 

Howe,  J.  The  relators  aver  that  J.  B.  Howard  applied  to  the  Sixth 
District  Court  for  the  parish  of  Orleans  for  a  mandamus  directing  S.  N. 
Barbank,  their  treasurer,  to  pay  to  Howard  the  sum  of  one  hundred 
thousand  dollars,  amount  of  Metropolitan  Police  warrants  alleged  to 
1)0  lield  by  him.  That  Burbank,  in  contempt  of  the  authority  and 
resolutions  of  the  Board,  consented  to  the  issuing  of  the  writ  for  the 
sum  of  seven  hundred  and  thirty-two  thousand  four  hundred  and 
twenty-three  dollars,  alleged  to  be  held  by  Howard.  That  on  the 
same  day,  the  judgment  ordering  a  mandamus  to  issue  was  amended, 
and  a  mandamus  ordered  for  five  hundred  and  eighty  thousand  dollars. 

They  further  aver^  that  such  a  large  amount  bf  warrants  have  never 
been  exhibited  to  the  Board,  or  their  finance  committee ;  that  there  is 
no  proof  in  the  record  that  these  warrants  have  ever  been  exhibited  to 
the  Sixth  District  Court ;  that  the  State  Treasurer  has  in  his  posses- 
sion four  hundred  and  ninety  thousand  three  hundred  dollars  and 
thirty- Cve  cents  of  Metropolitan  warrants ;  which  amount,  added  to 
the  sum  claimed  to  be  held  by  Howard,  exceeds  by  many  hundreds  of 
thousands  oi  dollars  the  total  amount  of  warrants  issued,  not  only  for 
the  city  of  New  Orleans  but  for  the  entire  Metropolitan  District. 

Thi*y  claimed  the  right  to  take  a  suspensive  appeal  from  this  judg- 
mcDt,  but  the  Judge  refused  to  grant  such  an  appeal  unless  they 
w^ould  furnish  a  bond  in  an  amount  exceeding  by  one-half  the  amount 
which  Burbank  had  been  directed  to  pay,  namely,  the  sum  of  five 
hundred  and  eighty  thousand  dollars. 

The  principal  reason  given  for  this  position  by  the  respondent,  is 
that  the  judgment  in  question  is  a  money  judgment,  and  that  the  sus- 
pensive appeal  therefrom  must  be  governed  by  article  575  O.  P.  and 
the  various  amendments  thereto. 

Wc  find  ourselves  unable  to  concur  in  this  view.  The  money  judg- 
ment referred  to  in  article  575,  we  think  to  be  the  same  one  alluded  to 
in  article  628,  and,  more  fully,  in  article  641.  It  would  seem  that  it 
is  also  the  judgment  referred  to  in  article  3289  C.  C,  defining  the  judi- 
vial  mortgage.    It  is  executed  by  a  writ  of  fieri  fadaa.     It  is,  when 
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properly  recorded ,  a  mortgage  on  the  real  estate  of  tbe  debtor  in  tiie 
pai'ish  of  inscription.  To  render  such  a  judgment  in  a  siuniimry  pro- 
ceeding by  mandamus,  would  be  to  violate  the  simplest  rules  of  pro- 
ccdare. 

The  judgment  in  tliis  case  is  an  order  directed  to  a  public  officer  to 
compel  him  to  fulfill  what  is  alleged  to  be  a  duty  attached  to  his  office. 
C.  P.  834.  It  is  not,  strictly  speaking,  capable  of  being  executed  by 
tbe  sberiff.  No  writ  of  x>ossession  or  of  fieri  faeiaw  can  issue.  K  tiie 
defendant  does  not  choose  to  obey  the  order,  he  may  be  arrested  and 
imprisoned;  but  if  he  chooses  to  remain  in  prison,  the  order  will 
remain  unexecuted.    C.  P.  843. 

We  are  constrained,  therefore,  to  believe  that  this  is  a  clear  cue 
where  the  amount  of  tLe  bond  should  have  been  fixed  by  the  Judge, 
but  where  the  law  has  established  no  special  standard  of  amount.  Ib 
such  a  case,  the  bond  offered  by  the  relators  in  the  sum  of  five  ban- 
dred  dollars  would  seem  to  be  amply  sufficient,  an  I  we  think  the  Judge 
should  have  allowed,  upon  that,  a  suspensive  appeal.  State  r.  Judge 
Fouith  District  Court,  20  An.  108 :  Blanchin  v.  Fashion,  10  An.  345. 

Tbe  case  of  State  v.  Mount,  21  An.  p.  — ,  cited  by  respondent,  doei 
uot  conflict  with  the  views  above  expressed.  In  that  case,  the  appel- 
lant, Mount,  claimed  to  be  exempted  from  giving  any  bond  whatever 
by  the  law  which  exempted  the  city  of  New  Orleans.  K  he  had  given 
a  bond  like  that  offered  by  relators  in  this  case,  his  appeal  woald  have 
been  maintained. 

The  same  vie^vs  apply  to  the  other  cases  in  which  the  relators  noir 
before  us  have  sought  to  take  suspensive  appeals. 

It  is  therefore  ordered,  adjudged  and  decreed,  tliat  a  peremptoiy 
mandamus  bo  issued  from  this  Court  directing  the  Judge  of  the  Sixth 
District  Court  for  the  parish  of  Orleans  to  grant  to  relators  herein  bo«- 
pensive  appeals  in  the  following  cases,  upon  the  relators,  the  Board  of 
Metropolitan  Police,  filing,  in  each  of  said  cases,  an  appeal  bond^  witfa 
surety,  conditioned  as  the  law  requires,  in  the  sum  of  five  hundred 
dollars,  viz : 

State  ex  rel.  J.  B.  Howard  v.  S.  N.  Burbank,  Treasurer,  etc..  No.  737 
of  the  docket  of  the  Sixth  District  Court ; 

State  ex  rel.  J.  Davidson  and  Hill  i;.  The  same,  No.  736; 

State  ex  rel.  Pugh  v.  The  same,  No.  735 ; 

State  ex  rel.  Hughes  and  Dejean  v.  The  same,  No.  741) 

State  ex  rel.  Burbank  v.  Dubuclet|  No.  742. 
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No.  1748. — S.  SiLVERSTEiN  V.  S.  Sterx. 

Iq  %  suit  on  ft  contrftot  of  ]«Me,  the  lessor  nuty  show  occupancy  of  tlie  premises,  and  reoorer 
rent  for  the  time,  although  he  falls  to  establlBh  the  contract 

APPEAL  from  the  Fifth  District  Court  for  the  parish  of  Orleans. 
Leaumontj  J.  T,  A,  Bartlette  for  i)laintiiF  and  appellee.  Cotton 
c€-  Levy  for  defendant  and  appellant. 

LuDELixo,  C.  J.  Solomon  Silverstcin  sued  the  defendant  on  an 
alleged  contract  of  lease,  lie  has  failed  to  prove  the  contract  for  the 
year  commencing  October,  1867,  and  ending  the  thirtieth  of  Septem- 
ber, 1868,  as  alleged.  The  CTidenco  satisfies  ns,  however,  that  defend- 
ant occupied  the  house  of  plaintiff  one  mouth,  and  that  one  hundred 
dollars  therefor  would  be  reasonable  rent. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court  be 
avoided  and  reversed;  and  that  tbcrc  be  judgment  iu  favor  of  the 
plaintiff  against  the  defendant  for  one  hundred  dollars,  with  five  per 
cent,  interest  thereon  from  judicial  demand,  and  costs  of  the  lower 
court,  with  privilege  upon  the  property  provisionally  seized.  It  is 
further  ordered,  that  the  appellee  pay  the  costs  of  the  appeaL 

Beht;aring  ref  used« 


No.  So51. — Th2  State  of  Louisiana  ex  rel.  S.  Belden,  Attorney 

General,  v.  Market,  Kaiser,  et  al. 

A  third  partj,  appealing  team  a  Judgment  must  allege  and  show  a  direct  pccnniory  Jntereet  in 

the  rabject  matter  of  the  rait 
The  dtj  of  Nev  OEleans  hae  no  pecimiary  interest  in  the  subject  matter  of  a  suit  brought  under 

the  intrusion  act.  No.  166  of  1868,  to  determine  the  rights  of  parties  to  seats  as  Aldermen 

and  Assistant  Aldormon  of  said  city. 

APPEAL  from  the  Fifth  Districfc  Court  for  the  parish  of  Orleans. 
Leaumont,  J.  Simeon  Bdlden,  Attorney  General,  Wooldridge  d: 
Thomas  and  L,  A.  Sheldon  for  relators,  appellees.  Cotton  d  Lcvtj, 
E.  Bermndes  and  J,  Livingston  for  defendants.  J.  E.  BecJcicith  (City 
Attorney)  for  city  of  New  Orleans,  appellant. 

LuDELiKG,  C.  J.  The  relators  have  moved  to  dismiss  the  appeal 
taken  by  the  city  of  New  Orleans,  oif  the  following,  among  other 
grounds,  to  wit : 

That  the  city  is  witliout  interest,  either  pecuniary  or  otherwise,  in 
the  suit. 

Tlie  law  grants  the  right  of  appeal  to  any  oney  though  not  a  party 
to  the  suit,  if  he  have  an  int-erest  in  the  subject  matter  of  the  suit.  C. 
P.  571. 

But  he  must  allege  and  show  that  interest ;  and  it  must  be  a  direct, 
p^fmniary  interest.    1  N.  5.  308  ;  4  N.  S.  342  j  4  N.  S.  622 ;  2  Rob.  391. 

The  matter  at  issue  is  the  right  to  office — ^whether  the  relators  or 
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the  defendaDtB  are,  under  the  law,  entitled  to  hold  the  offices  of  Alder- 
men and  ABsistaut  Aldernicn. 

In  the  motion  for  an  appeal,  it  is  alleged  **  that  the  city  of  Xew  Or- 
leans is  interested  in  this  suit,  in  a  sum  exceeding  five  hundred  dollars.^ 
The  nature  of  Viis  interest  is  not  stated. 

In  the  affidavit  of  the  Mayor,  accompanying  tlie  motion  for  an  ap- 
peal, it  is  alleged  "  that  the  city  of  New  Orleans  has  a  Large  pecuniary 
interest  at  stake ;  that  tlie  revenues  and  property  of  the  city  are  ad- 
ministered by  the  Common  Council,  and  that  both  the  property  of  the 
city  of  New  Orleans  and  its  revenues  are  valued  for  the  present  year 
at  over  several  millions  of  dollars,  and,  by  law,  placed  uuvloi  iUc  con- 
trol of  the  Council,  and  would  be  under  the  control  of  W.  IJ.  Fish 
and  the  other  informers,  if  said  parties  were  permitted  to  exercise  the 
duties,  and  to  occupy  the  seats  of  Aldermen  and  Assistant  Aldermen, 
in  the  Common  Cou'icil  of  said  city  of  New  Orleans.  Dcremliiit  fur- 
ther says  that  the  city  of  New  Orleans  is  a  political  corporaiiou  duly 
chartered  by  law ;  that  said  city  is  interested  in  this  suit  in  a  sum 
exceeding  five  hundred  dollars,  and  that  it  is  aggrieved  by  the  inter- 
locutory orders  and  the  final  judgment  herein  rendered,"  etc. 

We  have  examined  the  record  in  vain  to  ascertain  what  the  pecu- 
niary interest  of  the  city,  in  this  suit,  is. 

What  is  decided  against  the  city  in  this  suit  f  What  can  be  decided 
in  her  favor  on  appeal  f 

How  can  any  pecuniary  interest  be  said  to  bo  involved  in  this  cose, 
where  there  are  neither  salaries,  fees  nor  perquisites  attached  to  the 
offices  of  Aldermen  and  Assistant  Aldermen,  which  are  the  subjects  of 
the  suit  t 

But  whether  tlicre  can  be  any  pecuniary  value  attached  to  said  officer, 
or  not,  it  is  clear  the  city  has  no  direct  pecuniary  interest  in  the  suit. 

It  has  been  decided  that,  in  a  suit  for  something  which  has  an  appre- 
ciable money  value,  the  oath  of  the  appellant  may  supply  the  omission 
of  evidence  as  to  the  value  of  the  thing  in  controversy. 

But  we  are  not  prepared  to  say  that  the  mere  affidavit  of  any  one, 
that  he  is  interested  in  a  suit  between  other  parties,  will  authorize  a:i 
appeal  by  him.  We  had  occasion  to  decide  otherwise  in  the  suit  of 
Samuel  Johnson  v.  The  City  of*New  Orleans,  on  an  application  of  the 
French  Society  for  charity  and  mutual  relief,  to  compel  the  Judge  ot 
the  Sixth  District  Court  to  grant  them  an  appeal.  2  R.  331 ;  4  N.  S. 
342. 

The  Court  will  notice,  ex  officio,  tliat  there  is  no  order  of  appeal  in 
favor  of  the  defendants.  They  did  not  ask  for  an  order  of  appeal ; 
the  fault  is  imputable  to  them.    2  An.  752 ;  5  An.  666 ;  20  An.  193. 

It  is  ordered  that  this  appeal  be  dismissed  at  the  cost  of  the  appel- 
lant. 

Beheaiing  refused. 
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Mrs.  (Vorge  W.  Pritofaftrd  y.  A.  J.  Parker.    A.  J.  GtadiD,  Interrenor. 

No.  2353. — ^Mks.  George  W.  Pritchard   v.   A.  J.  Parker.    A.  J. 

Gaudin,  Intervener. 

An  ellrgatlon  of  danaffes,  nnsvpported  by  evidenoe  on  trial  in  iba  court  below,  win  net  be 
conaidered  m  eatlmating  the  amount  in  controTemy  neccasaxj  to  give  the  ai  pclL^le  court 
jorladictioD. 

APPEAL  from  the  Fifth  District  Court  for  tlie  parish  of  Orleans. 
Zeaumonf,  J.    McGhin  <&  Kkinpcter,  lor  plaiutifT  and  appellee. 
G.  FcrnandcZf  lor  iutcrvenor,  appellant. 

Taliaferko,  J.  The  plaintifT  and  appellee  moves  to  dismiss  the 
appeal  in  this  case  on  the  following  grounds : 

1.  That  tlio  intervener,  who  appeals,  has  fictitiously  set  up  a  claim  of 
two  hundred  dollars  damages,  in  order  to  show,  together  with  the 
amount  in  dispute  (four  hundred  and  fifty  dollars),  a  sum  sufficiently 
largo  to  entitle  him  to  appeal. 

2.  Appellant  has  not  pointed  out  in  his  motion  those  ho  mtenda  to 
make  appollecs. 

8.  Danfions,  the  bondsman  of  intervener  upon  tho  injuuction  bond, 
and  condemned  in  soUdo  with  him  in  damages,  has  not  boon  made  a 
party. 

4.  There  is  no  ono  before  this  court  as  appellee. 

5.  Danfions,  the  surety  on  the  injunction  bond,  is  surety  on  the 
appeal  bond,  and,  therefore,  the  appeal  bond  is  insufficient. 

6.  This  appeal  was  taken  by  motion  in  open  court.  The  judge  has 
failed  to  fix  the  amount  of  the  security,  nor  caused  the  same  to  be 
entered  on  the-  minutes  of  the  court. 

The  intervener  claimsi  a  piano  seized  among  the  furniture  of  the 
defendant.  lie  alleges  tho  piano  to  bo  worth  four  hundred  and  fifty 
dollars,  and  claims  two  hundred  dollai*s  damages  caused  him  by  the 
alleged  illegal  seizure.  He  has  made  no  effort  whatever  to  prove 
damages  to  any  amount.  We  can  but  consider  the  amount  of  damages 
in  this  case  as  a  subterfuge  and  evasion,  resorted  to  to  give  this  court 
jurisdiction  of  a  case  which,  legally  and  constitutionally,  it  does  not 
possess 

Entertaining  this  view  of  the  case,  it  is  unnecessary  to  examine  the 
other  points  in  the  motion  to  dismiss.  See  9  An.  p.  3  5  10  An.  282;  16 
L.  R.  182 ;  4  An.  213 ;  6  An.  735. 

It  is  therefore  ordered,  that  this  appeal  be  dismissed  at  the  cost  of 
appellant. 
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No.  1750.— Mart  A.  Kuqekt  v,  Jotham  Pottkr  et  aL 


WlMTt  •  third  partj  pay*  •  Judgment  to  the  •ttont«y  of  tho  Jndgmoat  cndltorimder  «  writ  «l 
JUrtfoKimt,  and  takes  ao  order  of  ooart  where  the  Judgment  vae  rendered,  on  the  modrn 
of  the  attomej,  anbrogating  him  to  all  the  rights  of  the  Judgment  creditar  la  the  Jnig- 
ment,  he  becomes  legally  ■ubrogated  thecvtOb  and  ooBTenttonal  aobro^rtlan  tekea  plMehf 
the  act  of  the  attorney. 

APPEAL  from  the  Fifth  District  Court  for  the  parish  of  OrleaiM. 
Leaumont,  J.    T,A.  Bartletie  and  FranJe  Haynes^  for  plaintiff  aai 
appellee.   C,  EoseUus  6c  Alfred  PhiUip$f  for  defendant  and  appellant 

Taliaferuo,  J.  The  defendant  Potter  appeals  from  a  jadgment  of 
the  lower  court  perpetuating  an  injunction  sued  out  by  the  plaintiff  to 
restrain  him  from  selling  property  of  hers  seised  by  him  under  so 
execution  issued  on  a  judgment  rendered  in  favor  of  Josephine  La- 
coste  V.  Mary  A.  Nugent,  to  all  the  rights  under  which  judgment  Pot- 
ter claimed  to  bo  subrogatcil. 

The  plaintiff  contends  that  the  defendant  has  no  subrogation  as  he 
alleges,  to  the  rights  of  Mrs.  Lacoste  in  the  judgment,  aiid  that  be 
paid  the  judgment  with  money  owing  to  P.  S.  Nugent  by  the  city  d 
New  Orleans;  that  tlie  jKiyment  thus  made  to  Mrs.  Lacoste  extiib 
guished  the  debt,  and  that  the  plaintiff  is  no  longer  liable  for  it. 

The  facts  as  we  find  tlicm  seem  to  be  that  on  the  twentieth  of  Jnlj. 
18G5,  Patrick  Nugent  eutorcd  into  a  contract  with  the  city  of  New 
Orleans  to  lay  pipe  along  several  streets,  designated  in  the  agreement. 
Two  days  ailcwards  Potter  and  Nugect  entered  into  a  contract  of 
partnersliip.to  fulfill  this  engagement — Potter  to  furnish  the  fundi 
necessary  for  the  work,  and  to  be  reimbursed  out  of  the  first  payment 
made  by  the  city  on  the  contract  with  Potter.  A  notification  of  the 
partnership  contract  between  Nugent  and  Potter  was  made  to  the  dty 
authorities. 

We  find  that  in  September,  1866,  a  certified  copy  by  the  City  Snr- 
Teyor,  signed  by  the  financial  committee,  was  issued  to  Nugent,  that 
tliere  was  due  him  on  his  contract  with  the  city  five  thousand  seven 
hundred  and  eighty-eight  dollars.  This  sum  due  Nugent  by  the  citj 
was  seized  by  Mrs.  Lacoste  under  execution  issued  on  her  judgment 
against  Mary  A.  Nugent.  Potter  paid  the  amount  of  this  judgment  to 
the  attorney  of  Mrs.  Lacoste' and  took  an  order  of  court,  on  tlie  motion 
of  the  attorney,  subrogating  Potter  to  all  the  rights  of  Mrs.  Lacoste 
under  the  judgment. 

Potter  contends  that  he  is  legally  subrogated  to  all  the  rights  of  the 
judgment  creditor,  and  that  he  is  also  subrogated  by  the  act  of  the 
attorney  of  tliat  creditor. 

It  is  contended  by  the  plaintiff  in  this  case  that  the  act  of  subro^nt- 
tion  intended  by  the  attorney  was  posterior  to  the  payment ;  that,  in 
fact,  there  was  merely  a  receipt  given  to  Potter  for  the  money  jiaid, 
without  any  thing  then  stated  showing  the  intentioil  to  Q^brogate  him 
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to  the  rights  of  the  jadgment  creditor,  and  also  that  the  attorney  was 
without  authority  to  make  the  subrogation,  and  on  the  last  ground  the 
case  in  8  N.  S.  page  571,  is  relied  upon. 

The  position  taken  by  the  plaintiff  is  hardly  borne  out  by  the 
evidence.  The  attorney,  as  a  witness  on  the  part  of  the  defendant, 
said,  in  answer  to  the  interrogatory^  '*  was  the  agreement  between 
you  and  Potter  reduced  to  writing?"  ''No,  sir,  the  only  writing  is 
what  we  wrote  in  court,  which  is  the  subrogation  and  the  receipt  which 
I  gave  him ;  that  is  the  only  agreement  we  ever  had  about  it." 

We  think  it  clearly  established  that  there  was  conventional  subroga- 
tion in  this  case.  The  attorney's  statement  that  the  payment  and  act 
of  subrogation  were  made  at  the  same  time  is  sufficiently  explicit- and 
lie  swears  he  was  authorized  by  his  client  to  do  the  act. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  fiirther 
ordered  that  the  injunction  sued  out  in  this  case  be  dissolved,  and  that 
the  defendant  have  and  recover,  in  solido,  from  the  plaintiff  in  injunc- 
tion and  Dennis  Cronan,  her  surety  on  the  injunction  bond,  two  hun- 
dred and  fifty  dollars  as  damages.  The  plaintiff  and  appellee  paying 
costs  in  both  courts.  « 

Rehearing  refused. 


No.  1927. — Succession  of  George  Welling — On  opposition  of  Eliza 

A.  Darneal  and  children. 

Hie  MseU  of  ft  partnership  of  which  the  deceHed  iru  %  member  cannot  b«>  made  liable  for  the 
privileged  claim  of  one  thouiaod  dollars  allowed  by  the  statute  of  ISSI  to  the  widow  and 
heirs  of  the  deoeased  partner,  nntil  the  debts  of  the  i>artaershlp  are  paid  and  a  division  of 
the  assets  are  made  between  the  partners.  The  decision  in  the  succession  of  Cttiu  W. 
Staaffer  {ante  page  6;i0),  reaflinned. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Ihivig- 
neattd,  J.     C.  IU>$eUui  dt  Alfred  FMllipay  for  adminisfcrator,  ap- 
pellant.    Cotton  <&  Levy^  for  widow  and  heirs,  appellees. 

Ludeling,  C.  J.  .The  appellees  oppose  the  account  of  the  adminis- 
trator and  claim  the  benefit  of  the  homestead  act  of  1852,  which  grants 
to  the  widow  or  legal  representative  of  the  children  of  the  deceased 
one  thousand  dollars  out  of  his  succession,  if  tliey  be  in  necessitous 
circumstances. 

The  deceased  left  individual  property  which  realized  one  hwndred  and 
twetUy-iwo  dollars  and  forty-nine  ceni$»  This  was  absorbed  by  the 
privileged  debts  due  by  the  succession. 

The  fund  now  sought  to  be  distributed  arises  from  partnership 
property.  The  individual  members  of  the  firm  have  only  a  residuary 
interest  after  the  copartnership  creditors  have  been  paid,  and  the  firm 
being  insolvent,  no  part  of  these  funds  entered  into  the  succession^ 


WS  SUPREMfi  COURT  OF  LOUISIANA, 


8occeMio&  of  George  Welling— On  opposition  of  EUsft  jL 


We  had  occasion  to  decide  this  recently  in  the  sacceBsion  of  Cyras  W. 
Stftuffer.    21  An.  530. 

For  the  reasons  stated  in  that  case,  it  is  ordered  tliat  the  jadgmeoi  «f 
the  District  Court  recognizing  the  claim  of  Eliza  A.  Dameal  and  chO- 
dren  as  a  privileged  claim  be  avoided  and  reversed,  and  it  is  ordered 
that  their  opposition  be  dismissed  with  costs  in  both  coarts. 

Mr.  Justice  Wyly  dissenting.  See  dissenting  opinion  in  the  suceet- 
sion  of  Cyrus  W.  Stauffer  published  at  pagp  604  of  these  reports. 


No.  1718. — Megibden  &^  BuoTnEs  «.  J[.  Moobb  Wiixsok. 


A  Terbel  promlie  to  pay  •  promlaeory  note  after  pveaedptton  ham  aoonied,  vffi  not 

iDtermptlon  of  preacriptlon.    To  eetebllah  the  interraption,  the  oTidence  moat  ehow  thiK 
the  promise  wm  made  before  prescription  was  acquired. 

After  a  note  ia  preacribed,  only  written  evldeaoa  ia  artm^wthte  to  prova  a  mranriattoiu   Adi«< 
1868^  No.  dOe. 

APPEAL  from  the  Fifth  District  Court  for  the  parish  of  Orleans. 
LMumontj  J.'    George  L,  Brighiy  for  plaintiff^  and  appellaotB. 
Bomor  d:  Benedict,  for  defendant  and  appellee. 

Wylt,  J.  Tills  suit  is  to  recover  the  amount  of  two  promissoiy 
notes.    The  defense  is  general  denial  and  the  prescription  of  five  yean. 

The  notes  matured  on  first  April  and  first  June,  1861.  The  defend- 
ant was  cited  on  sixteenth  April,  18G7. 

The  witness  John  Henderson  testified  that  the  defendant  Willsoo 
was  absent  in  the  Confederate  lines  during  the  whole  war,  returning 
here  in  18G6.  *'  When  he  returned  I  asked  him  to  pay  the  two  note& 
He  promised  to  pay  them,  and  regretted  that  he  had  not  done  so  hefore 
he  left  in  Confederate  money.    That  was,  I  think,  in  1866." 

This  is  the  only  evidence  in  the  record  to  establish  the  renunciation 
of  prescription,  which  had  accrued  before  the  action  was  institutod. 
The  notes  were  upon  their  faces  prescribed,  presumed  paid ;  and  to 
recover,  it  was  incumbent  on  plaintiff  to  overcome  this  presumption 
by  proof  of  intcrraption  of  prescription  before  it  had  accrued,  or  by 
legal  proof  of  the  renunciation  thereof  after  it  had  accrued. 

The  last  of  the  notes  was  prescribed  on  first  June,  1866.  Plaintiff 
has  not  proved  an  acknowledgment  or  any  interruption  of  prescription 
prior  to  that  period.  The  evidence  of  the  witness  Henderson,  who 
thought  it  was  in  the  year  1866  he  conversed  with  the  defendant,  and 
he  promised  to  pay  the  notes,  etc.,  does  not  establish  with  certainty 
the  interruption  of  prescription  or  acknowledgment  of  the  claim  before 
the  period  of  prescription  had  arrived.  The  conversation  to  which  the 
witness  alludes,  if  it  really  occurred  in  1866,  as  he  tlunks,  might  bare 
occurred  after  the  first  June. 

The  verbal  promise  to  pay  after  the  lapse  of  -the  period  of  pio* 
scriptioni  did  not  operate  a  renunciation  thereof* 
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The  fourth  section  of  act  No.  208,  of  the  nc*-  of  1858,  declares  parol 
evidence  inadinisBible  to  prove  a  promise  to  pay  a  written  obligation, 
when  prescription  has  already  accrued.    14  An.  27. 

Therefore,  evidence  of  the  character  offered  in  this  case  cannot 
establish  the  i-euuuciation  of  the  prescription  of  the  notes.  It  did  not 
establish  an  interruption,  because  it  did  not  prove  the  verbal  promise 
to  pay  occurred  prior  to  the  lapse  of  the  period  of  prescription. 

It  is  therefore  ordered,  that  the  judgment  of  the  court  a  qua,  dis- 
missing the  demand  of  plaintiff,  be  affirmed  with  costs. 


No.  178S. — Burke   &  Co.  v.   Edet   &   Pinckard,  etc.    William 

GoLDiNG,  appellant. 

Ol^ectionB  to  the  reception  of  teetlmony  on  trial  in  the  lower  court  win  not  be  noticed  in  the 
tppeilate  coiirt»  nnleae  the  objections  are  embodied  in  a  bin  of  exceptions  to  the  ruling  of 
the  Judge  admitting  the  eyldence. 

When  the  appeal  la  taken  for  delay  only,  damages  vrlll  be  given  against  the  appellant  for  iriTolooa 
appeaL 

APPEAL  from  the  Fifth  District  Conrt  for  the  parish  of  Orleans. 
Leaumont,  J.  George  IF.  Christy,  for  plaintiff  and  appellee. 
ir.  H,  Hunt  and  U.  C,  Whilneif,  for  defendant  and  appellant. 

Howe,  J.  William  Golding  has  appealed  from  a  judgment  rendered 
against  liim  as  indorser  of  a  promissory  note.  Upon  the  trial  his 
counsel  objected  to  eertain  testimony,  but  reserved  no  bill  of  excep- 
tions to  the  TuMng  of  i^ie  Judge  admitting  the  same.  The  objection 
cannot  be  noticed.  Succession  of  Prevost,  4  An.  347;  West  v,  his 
ci'cditors,  4  An.  447;  Gray  v.  Thomas,  18  An.  412. 

The  appeal  seems  to  be  frivolous,  and  to  have  been  taken  for  delay 
meiely. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  affirm^ 
with  costs,  and  with  ten  per  cent,  damages  for  frivolous  appeal. 


No.  1757.— Francis  Wilus  v.  Fbederika  Kern,  Widow  of  John 

Hub. 

Id  a  rait  to  raforce  a  written  notarial  contract  of  sale,  the  certlflcate  of  marriage  is  admissible  to 
show  that  the  vendor  is  a  married  woman,  and  where  the  notarial  act  is  all^^ed  to  have  been 
procured  by  fraudulent  and  deceptive  practiceSp  its  declarations  nAj  b«  contradicted  by 
parol  testimony.    3  An.  93.  468.  908;  4  B.  fi08. 

The  husband  cannot  be  a  witness  flnr  or  agelsst  his  wife  in  a  litigation  to  which  ahe  is  a  pasty. 
Acta  of  1867,  p.  360. 

The  dying  declarations  of  a  party  who  acted  as  interpreter  for  the  vendor  at  the  passage  of  a 
notarial  act  of  salSi  are  not  admissible  in  STldonce  on  the  trial  of  a  suit  to  enlbroa  the  coo- 
tract. 

APPEAL  from  tlio  Fifth  District  Court  ibr  the  parish  of  Orleans. 
Leaumont,  J.    B.  Eyan  and  X.  Nculison  Day,  for  plaintiif  and 
appellant*    DaUheinur  d;  Buck,  for  defendant  and  appellee. 
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LuDELiHO,  C.  J.  Tbis  is  a  i>etitoiy  action  to  recoTcr  a  lot 
with  improvementfl  and  rents.  The  defendant  admits  that  she  is  is 
possession  of  the  property,  but  avers  that  she  Is  the  owner  Acrat 
She  aversy  further,  that  her  signature  to  the  act  was  obtained  throng 
fraud  and  deceit;  that  she  believed  she  was  making  a  testament  at  the 
time  the  act  under  which  the  phuntiff  now  claims  was  si^Ded }  thst 
there  was  no  price  or  consideration  given  for  the  property;  and  that  at 
the  time  she  signed  the  act  she  was  a  married  woman,  and  was  ui- 
authorized  to  contract  without  the  authorization  of  her  husbandy  or,  is 
his  absence,  of  the  judge. 

The  plaintiff  took  five  bills  of  exceptions  during  the  coarae  oi  the 
trial. 

The  first  is  to  the  admission  of  a  certificate-of  marriage,  to  show  that 
the  defendant  was  a  married  woman.  The  evidence  was  properly 
received.  The  second  and  third  bills  taken  were  to  the  exception  of 
the  testimony  of  Charles  Klar,  on  the  ground  that  a  husband  cannot 
testify  in  favor  of  or  against  his  wife.  The  evidence  should  have  been 
excluded.    Act  of  1867,  p.  269 ;  art.  226Q  G.  C. 

The  fourth  bill  of  exceptions  was  to  permitting  the  defendant  to 
prove  that  she  was  a  married  woman,  because  she  would  thereby  con- 
tradict her  declarations  in  a  notarial  act. 

The  defense  set  up  in  this  case  is  that  this  notarial  act  was  procured 
tlirongh  fraud  and  deception ;  that  she  intended  to  make  a  testament ; 
whereas,  this  act  was  imposed  on  her  instead  by  the  madiinations  ef 
the  plaintiff  and  the  person  who  acted  as  interpreter  between  defend- 
ant and  the  notary. 

Under  these  circumstances,  it  was  proper  to  permit  the  defendant 
to  prove  that  the  declarations  in  the  act  were  untrue.  She  could  have 
made  a  will  witliout  the  authorization  of  her  husband,  but  not  a  sale. 
4La.d52;  6La.258;  19  La.  431;  2  An.  92,  458,  908 ;  4  R.  508;  Greenl. 
Evidence  i  284. 

The  fifth  bill  of  exceptions  is  to  tlie  admissibility  of  the  testimony  of 
Alexandre  Dreste  as  to  the  dying  declarations  of  Mrs.  Leidinger,  who 
acted  as  interpreter  for  the  defendant  at  the  notary's,  when  the  act  in 
question  was  passed,  on  the  ground  that  it  is  hearsay  evidehce. 

The  objection  should  have  been  sustained.    Greenleaf  £v.  i  156. 

The  evidence  in  the  record  proves  that,  at  the  date  of  the  act  of  sale 
under  which  the  plaintiff  claims,  the  defendant  was  a  married  woman ; 
that  she  was  unauthorized  by  her  husband  or  the  judge  to  make  the 
sale }  that  she  intended  to  make,  and  believed  she  had  made  a  wiU, 
when  she  signed  the  act  of  sale,  and  that  her  signature  to  the  act  was 
procured  by  fraud  and  deceit. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  dis* 
trict  judge  be  affirmed,  with  the  costs  of  appeaL 
Rehearing  refused* 


NEW  ORLEANS,  DECEMBER,  1869.  751 

state  of  LonlaiAiift  ▼.  A.  CMnrd. 

No.  2062.— State  op  Louisiana  v.  A.  Cassaud. 

state  wamntfl  drawn  by  the  Auditor  of  Pablle  Accounts  are  receivable  in  jMtyment  of  taxea  or 
licenaes  and  a  party  depositing  them  with  the  collector  is  exempt  Irom  the  payment  of 
intereet,  coats  or  damages  from  the  date  of  such  deposit.    Act  No.  1  of  1869. 

APPEAL  from  the  Seventh  District  Court  for  the  parish  of  Orieans. 
CollenSj  J.    JBreaux  tt  Fenner,  for  plaintiff  and  appellee.    H.  C. 
Dibhle,  for  defendant  and  appellant. 

How£LL;  J.  The  defendant  having  been  sued  for  the  tax  on  bis 
occupation  for  the  year  1863,  deposited  in  court  the  amount  thereof  in 
certificates  of  indebtedness  of  the  Stato  of  Louisiana  and  also  in  war- 
rants of  the  Auditor  on  the  State  Treasurer,  and  asked  the  court  to 
order  the  tax  collector  to  receive  one  or  the  other  in  full  discharge  of 
the  demand.  The  District  Judge  refused  his  prayer  and  rendered 
judgment  against  him  for  the  sum  claimed,  and  he  has  appealed. 

It  has  been  settled  in  the  case  of  the  City  National  Bank  tf.  F.  C. 
Mahan,  just  decided,  that  these  *' certificates  "  are  rbills  of  credit, 
emitted  by  the  State  in  violation  of  section  10,  article  1 ,  of  the  Federal 
Constitution,  and  tlierefore  illegal. 

As  to  the  warrants,  act  No.  1  of  the  Legislature  of  186D,  passed  after 
the  institution  of  this  suit,  authorized  and  required  the  tax  collectors 
to  receive  in  payment  of  the  taxes  due  the  State  all  warrants  issued  or 
to  be  issued  by  the  Auditor,  and  the  deposit  in  this  case  of  the 
warrants  mny  be  deemed  as  made  at  the  date  of  said  law. 

It  i^  t!ierofore  ordered  that  the  judgment  appealed  from  bo  reversed, 
and  t!iut  there  be  judgment  in  favor  of  defendant  authorizing  and  re- 
quiring F.  C.  Mahan,  tax  collector,  and  representing  the  State  herein, 
to  receive  in  payment  of  the  license  tax  herein  sued  for  the  warrants 
deposited  by  the  defendant  in  the  lower  court.  The  defendants  to  pay 
the  costs  up  to  the  fourth  January,  1869,  as  the  dato  of  his  deposit. 


No.  2038.— City  National  Bank  v.  I^.  C.  Mahan,  State  Tax  Collector. 

The  tiUe  of  the  act  of  the  General  Assembly  cpprored  eleventh  of  July,  1838,  entitled  **An 
Act  relative  to  the  finances  of  the  State/'  is  snfllclently  fxpllcit  to  embrace  the  objects  ol 
the  statute.  The  title  of  a  law  is  not  to  be  strictly  cone  trued;  Neither  is  the  above  quotod 
act  retroactive  in  it*  eCTect 

The  certificates  of  iodebtedness  or  notes  authorized  by  the  act  of  the  General  Assembly,  ap- 
proved ninth  of  Febniary,  1808,  are  bills  of  credit  and  are  issued  in  violation  of  section  ID, 
of  article  1.  of  the  Constitution  of  the  United  States. 

Those  rertificates  of  indebtedness  or  bills  of  credit  having  been  issued  in  violation  of  the 
prohibitions  in  the  consUtution  of  the  United  Statea,  are  not  receivable  for  taxes  or  other 
public  dues  to  the  State. 

The  act  of  the  General  Assembly  approved  ninth  of  February,  1888,  entitled  **  An  Act  to  author* 
Ize  the  issue  of  certificates  of  indebtedness,  and  of  bonds  for  the  funding  of  the  same,"  is 
in  conflict  with  article  1,  section  10,  of  the  Constitution  of  the  United  States,  and  is  there- 
fore void. 

Jl  PPEAL  from  the  Fifth  District  Court  for  the  parisli  of  Orleans. 
./jL  Leaumont,  J.  James  B.  JEusiU  and  (7.  B.  BuddeckCj  for  plaintiff 
and  appellant.  Simeon  Beldtn,  Attorney  General,  JET.  C  Dibhle  and 
/.  B.  ^berieon,  for  defendant  and  appellee. 


793  SUP&EME  COURT  OF  LOUISIANA. 

Clij  National  Bank  ▼.  F.  C.  Habu,  State  Tax  Collector. 

Lu DELING,  C.  J.  Tbo  plftiDtilT  obtained  an  injonction  to  Testraiii 
the  tax  collector  from  selling  his  prox>crty  to  pay  tbirteen  hundred  tnd 
sixty-five  dollars  and  twenty  five  cents,  in  United  States  cnnrncy. 
lie  alleges  that,  by  virtue  of  an  act  of  the  Qenerad  Ansemblj  of  the 
State  of  Louisiana,  approved  ninth  February,  1866,  the  State  of  Loa- 
isiana  issued  certain  notes,  and  made  them  receivable  in  payment  of 
all  debts  due  to  the  State.  That  he  has  offered  to  pay  to  the  collector 
the  amount  of  his  taxes  with  said  notes,  but  that  the  collector  refuseB 
to  receive  them,  and  demands  payment  in  United  States  currenej  in 
conformity  with  the  provisions  of  the  act  entitled  '*  An  Act  relative  to 
the  finances  of  the  State,'*  approved  eleventh  July,  1868.  The  City 
National  Bank  alleges  that  this  act  is  nnconstitutional  because  its  title 
does  not  indicate  its  object:  because  it  is  retroactive  in  its  effects; 
because  it  violates  section  1,  article  10  of  tho  Constitution  of  the 
United  States,  by  impairing  tho  obligation  of  the  contract  created  by 
the  act  of  February,  1866.  ' 

It  is  urged  ia  this  court  in  addition  to  tho  grounds  above  stated  why 
the  injunction  should  be  perpetuated,  that  the  act,  by  virtue  of  wliicli 
the  collector  seized,  and  was  proceeding  to  sell,  tho  property  of  plain- 
tiff, is  unconstitutional,  because  it  confers  executive  and  judicial 
powers  on  tho  collector.  We  are  not  prepared  to  sny  that  the  act 
entitled  *'  an  act  relative  to  the  finances  of  the  State^  is  obnoxious  to 
the  provisions  of  article  114  of  the  constitution  of  this  State.  The 
title  might  have  indicated  more  exactly  the  object  of  the  law,  ^*  bat 
the  title  of  a  law  is  not  to  be  strictly  construed ;  if  it  state  the  object 
according  the  understanding  of  reasonable  men,  it  satisfies  the  consti- 
tution." 6  An.  605.  Neither  ia  the  law  retroactive.  Frellsen  v. 
Malmn,  tax  collector.    ?!  An.  102. 

But  if  tho  act  approved  ninth  February,  1866,  be  valid,  the  plaintiff 
had  the  right  to  pay  the  taxes  due  by  him  to  the  State  of  Louisiana 
with  the  notes  or  bills  issued  under  that  act.  It  declares  that  "  the 
said  certificates  shall  be  payable  twelve  months  after  date,  withoat 
interest,  and  reccivahle  Jor  all  State  taxes  or  other  jpublie  dues,  as  well  as 
for  the  sale  o/puhUc  lands."^^    Section  2,  acts  of  1866,  page  8. 

The  effect  of  the  act  of  1868,  before  mentioned,  if  enforced,  will  be 
to  impair  the  obligation  of  the  State,  created  by  the  act  of  1866. 

Wo  must,  therefore,  determine  the  question  raised  by  the  defend- 
ant, whether  or  not  the  act  entitled  **  An  Act  to  authorize  the  issue  of 
certificates  of  indebtedness  and  of  bonds  for  the  funding  of  the  same,*^ 
passed  in  1866,  is  valid — for  "  the  courts  will  not  lend  their  aid  to 
enforce  a  contract,  or  give  effect  to  a  law,  founded  upon  a  violation  of 
the  Constitution.*' 

The  language  of  the  Constitution  of  the  United  States  is  *^  no  State 
shall  emit  bills  of  credit.^    Article  1,  section  10. 
In  the  case  of  Craig  et  al.  v.  The  State  of  Missouri,  the  Supreme 
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Citf  Nktioiittl  Bank  t.  F.  C.  M«h»i)«  State  T«k  Co.lector. 

Conrt  of  the  United  States  said  '^  bills  of  credit  signify  a  paper 
mediam,  intended  to  circulate  betireen  indiv^idiials  and  between  gor- 
ernoEkent  and  indiyidoals,  for  tira  ordinary  purposes  of'  society."  In 
Briscoe  v.  Bank  of  the  Ck>nimonwealth  of  Kentucky  (11  Peters  315), 
the  Supreme  Court  said  *'  The  definition  then,  which  does  include  all 
elaeees  of  bills  of  credit  emitted  by  the  colonies  or  States,  is  a  paper, 
issue  by  the  tovereign  poivsr^  containing  a  pledge  of  its  faith,  and  designed 
to  eirsulaie  as  moneg.^^  This  definition  was  approved  of  by  the  same 
eourt  in  Darrington  v.  The  State  Bank  of  Alabama.    13  Howard  17. 

Both  of  these  definitions  embrace  the  certificates  in  question. 

They  were  issue  i  by  the  State. 

Section  1  of  the  act  of  1866  provides  "  that  it  shall  be  the  duty  of 
the  Governor,  and  he  is  hereby  empowered  to  issue,  on  behalf  tJie  Slate, 
from  time  to  time,  lor  tlie  i)urpose  of  paying  the  current  expenses  of 
the  State,  in  accordance  with  appropriations  therefor,  according  to 
law,  a  sum  not  exceeding  two  millions  of  dollars  in  certificates  of  in- 
debtedness/* 

That  they  wens  issued  on  the  fitith  of  the  State  is  apparent  on  the 
ftice  of  tSie  certificates : 

"New  Orleans,  Louisiana,  May  23,  1866. 

It  iti  hereby  certified  that  five  dollars  is  due  hg  tJie  Slate  af  Louisiana 
to  bearer,  and  the  State  Treasurer  is 'hereby  directed  to  pay  the  same 
twelve  months  after  date. 

(Signed)  "  II.  PERALTA,  Auditof* 

"  Approved : 

Adam  Giffkk,  Treasurer.*' 

Indorsement — ''  This  certificate  is  receivable  in  payment  of  all  State 
dues  and  for  sale  of  public  lands,  and  is  fnndable,  at  the  option  of  the 
holder,  in  State  bonds  bearing  six  per  cent,  interest  per  annum, 
payable  semi-annually^  in  accordance  with  the  provisions  of  an  act  of 
the  Legislature  approved  ninth  February,  1866.'' 

That  they  were  designed  to  circulate  as  money  is  manifested  by  the 
act  of  the  Legislature  as  well  as  by  the  certificates  themselves. 

The  act  aforesaid  declares  the  certificates  are  to  be  issued  **  for  the 
purpose  of  paging  the  current  expenses  of  the  State."  Section  two 
declares  '*  that  tlie  Governor  sliall  determine  the  denomination  and 
form  of  the  certificates ,  that  they  shall  be  printed  and  engraved  under 
his  direction-  and  control,  ete^,  and  that  they  shall  be  receivable  lor 
all  State  taxes  or  other  public  dues,  as  well  as  for  the  sale  of  publio 
lands."  They  were  issued  in  sums  of  five,  ten  and  twenty  dollars  in 
the  similitude  of  oidinary  bank  bills,  and  they  were  actually  circulated 
as  money 

We  are  constrained,  therefore,  to  declare  that  said  certificates  were 
bills  of  credit,  and  that  the  act  number  five  of  the  General  Aasemblj 
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City  NsttoDAl  B»nk  t.  F.  O.  MahMi,  State  Tax  Collector. 

of  the  State  of  LouUiana,  entitled  *'  An  Act  to  authorize  the  iflsor  «f 
certificates  of  indebtedness  and  of  bonds  for  the  funding  of  tlie 
same/*  is  null  and  voUl,  being  in  eontrarention  of  section  ten  of 
article  one  of  the  Constitntion  of  the  United  States. 

We  deem  it  not  improper  to  remark  that,  bj  the  act  No. .114,  of 
18G8,  the  General  Assembly  of  the  State  has  provided  for  the  redemih 
tion  of  these  State  notes  by  the  imposition  of  the  one  per  cent  ttx 
for  which  they  ai*e  made  receivable. 

It  is  therefore  ordered  and  ac(jadged  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed  with  costs  of  appeal. 


No.  1780. — JUAK  Garcia  Y  Mora  v.  John  C.  Kuzac  et  als. 


Coder  the  act  of  March  28,  1805,  the  Fourth  Diitriet  Court  of  Mew  Orleans  was  witboot  jorii- 

diction  to  lasne  in  ii^anctioii  agalnat  the  exeeatioB  of  a  jadfiment  of  a  juatloa  of  the  piMt. 

the  Thtrd  Dl«trlct  Court  of  New  Orleans  having  aselusiTie  Jnxisdictlon  orer  sntdi  esMi  \ij 

this  act. 
The  institution  of  a  suit  in  s  court  that  has  no  jurisdiction  is  null,  and  the  subsequent  invNtt- 

ture  of  Jurisdiction  will  not  oun^  the  nullity. 

APPEAL  from  tlie  Fourth  District  Court  of  New  Orleans.     Tk^rd,  J. 
Collena  d;  WooldrUUfc,  for  plaintiff  and  appellant.   C  JB.  Schmidt 
and  John  H.  Ilees,  for  det'eudiints  and  appellees. 

Taliaferro,  J.  For  an  alleged  illegal  and  vexations  soiznie  sikI 
advertisement  of  sale  of  tlie  plaintiff's  stock  of  merchandise  by  ik 
defendant,  acting  as  constable  of  the  Second  Justice  of  the  Peace  (i( 
New  Orleans,  and  nndi^r  color  ot  a  fieri  facias  issued  on  a  judgment 
renilered  by  said  second  justice  in  a  suit  entitled  H.  Blaize  &  Co.  r. 
Cannles,  the  plaintiff  sued  out  a  writ  of  iiuunction  staging  the  pro- 
ceedings complained  of,  and  praying  against  the  seizing  creditors, 
lUaize  &  Co.,  judgment  for  one  thousand  dollars  as  damages.  Tiiis 
injunction  suit  of  the  plaintiff  was  brouglit  in  the  Fourth  DistnX 
Court,  the  petition  being  filed  on  the  tenth  of  Febraary,  1868.  Tiic 
defendants  excepted  to  the  jurisdiction  of  the  court,  and  tlie  exoeption 
was  sustained,  the  iivjunction  dissolved  and  the  suit  dismissed. 

From  this  judgment  the  plaintiff  appeals. 

This  suit  was  commenced  prior  to  the  adoi>tion  of  the  present  Con- 
stitution, and  by  the  law  in  force  at  that  time  the  Third  District  Conrt 
of  New  Orleans  had  exclusive  jurisdiction  of  cases  of  this  kind.  For 
by  the  act  approved  March  29, 1865  (Acts  of  1864  and  1865,  p.  84,  ser. 
10),  it  was  provided  that  *^  in  all  cases  where  a  party  shall  have  eaiue 
to  complain  of  any  judgment  by  a  justice  of  the  peace,  or  act  of  any 
constable  of  a  justice  of  the  i>eace  or  his  deputies,  and  shall  think 
proper  to  apply  to  a  higher  court  for  relief,  by  writs  of  injunction, 
mandamus,  sequestration,  action  of  nullify,  or  otherwise,  it  shall  be 
to  this  conrt  only  that  he  shall  applj  for  relief." 
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jnaa  OarcU  T  Hon  ▼.  John  C.  Xunc  efc  «ls. 

But  it  is  eontended  on  the  part  of  tlie  appellant  that  since  the  trial 
of  the  case  in  the  court  below,  that  coart  or  its  successor,  the  present 
Fourth  District  Court,  has  become  vested  with  jurisdiction  of  the  case, 
and  the  Third  District  Court  or  its  successor  deprived  of  all  jurisdic- 
tion except  that  of  appeals  from  justices  of  the  peace,  and  therefore  it 
would  be  vain  to  dismiss  this  suit. 

We  do  not  concur  in  this  view  of  the  case.  The  institution  of  a  suit 
in  a  bourt  without  jurisdiction  is  null,  and  the  investiture  of  that 
court  with  jurisdiction  at  a  subsequent  period  has  no  effect  to  cure 
that  nullity.    We  think  the  suit  was  properly  dismissed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be^  affirmed,  the  appellant  paying  costs  in  both 
courts. 


33S 


No.  2449.— S«iTB  ov  Louisiaka  ex  rel.  William  A.  Tkruzt  v.  Geo. 

M.  WiOKLUTFE,  Auditor,  etc. 

» 

The  mppttl  will  be  dltmlMed  when  the  failure  to  make  proper  putles  to  the  appeel  la  tm- 
patsble  to  the  appeUant. 

APPEAL  from  the  Fifth  District  Court  for  the  parish  of  Orleans. 
Leauitwnt,  J.    A,  dt  M,  Voorhies,  for  relator,  appellee.    S.  Beldeny 
Attorney  General,  for  defendant  and  appellant. 

Howe,  J.  A  motion  has  been  made  to  dismiss  the  appeal  taken 
herein  by  the  State,  a  third  party  interested,  on  the  ground  that  the 
defendant  in  the  judgment  has  not  been  made  a  party  appellee.  The 
appeal  was  taken  by  petition  of  the  Attorney  General,  which  prayed 
that  the  relator  be  cited,  but  contained  no  prayer  for  the  citation  of  the 
defendant.  The  necessary  parties  not  being  before  us,  and  this  defect 
being  the  fault  of  flie  appellant,  it  is  ordered  that  the  appeal  herein  be 
dismissed. 


Xo.  2366. — Btate  of  Loxtisiaka  ex  rel.  James  P.  Sullivak  et  als.,  v, 
William  S.  Mount  et  als«    N.  €.  Kendall,  appellant. 

I&  a  controveraj  for  ol&ce  under  the  intmaion  met,  a  thixd  partj,  not  holding  or  claiming  the 
office  in  dlq^to,  cannot  appeal  ftom  the  judgment  ot  the  court  a  qua. 

APPEAL  from  the  Fifth  District  Court  for  the  parish  of  Orleans. 
LeoMmont,  J.    BUUngs  dk  Hughe$  and  C.  8.  Bice^  for  appellant. 
H.  D.  Ogden  and  A.  <&  M,  Voorhie$,  for  appellees. 
Wtly,  J.    The  Attorney  General,  on  the  information  of  James  P. 
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Stole  of  LoQislui*  «x  roL  Judm  P.  SuUivvi  et  tls.,  ▼.  WULam  S.  Xaiiat  «ft  ala.    X.  ] 

ftppeUuit 

SolUvan  and  otliers  cUimiDg  to  be  memben  of  tiiie  '*  B4>aid  of  Sebnil 
Directors  for  the  city  of  New  OrleanSy^'  under  act  of  teath  Haicfa,  liGi, 
inrtitttted  this  proceeding  against  the  defendants  under  met  No.  156  ef 
the  acts  of  1868,  commonly  Jcnown  as  the  **  introuon  aety**  alkging 
tliat  the  defendants  have  intruded  into  or  nnlawfally  hold  and  ezenaw 
the  office  of  **  Board  of  Directors  of  the  Pablic  Schools  of  tbe  otf  td 
New  Orleans,^  which  said  office  it  is  averred  belongs  to  said  inlbmcn, 
James  P.  Sullivan  and  others,  together  with  all  the  booka,  papers 
other  propel  ty  i>ei*taining  thereto.  The  oourt  a  fua  gave  ja^ 
for  the  defendants,  from  which  plaintiff  took  no  appe^.  K.  C.  Kea- 
dall|  however,  claiming  to  be  the  secretary  of  the  *'  Board  of  School 
Directors  of  the  city  of  New  Orleans,'^  organised  under  the  act  of 
tenth  March,  1869,  took  a  devolutive  appeal,  alleging  that  liis  aalaxy  ii 
(1800  per  annum,  '*  and  that  he  has  an  interest  of  more  than  five  hun- 
dred dollars  pending  on  the  result  of  this  suit.'* 

The  case  is  now  presented  on  a  motion  to  dismiss  the  i^peal  oi 
various  grounds ;  the  most  important  ones  seem  to  be,  viz : 

JfirH — The  want  of  jurisdiction,  the  matter  in  dispute  not  exceeding 
five  hundred  dollars,  and  appellant's  interest  in  the  matter  in  dispute 
not  exceeding  five  hundred  dollars. 

Second — That  as  the  proceeding  is  by  the  State  under  the  'Mntrasun 
act,''  no  appeal  can  be  taken  by  N.  C.  Kendall,  a  third  person. 

It  is  quite  evident  that  the  motion  to  dismiss  is  well  taken. 

What  is  the  matter  in  dispute  f 

It  is  the  office  of  School  Directors,  and  books  and  papers  and  oilier 
property  pertaining  thereto. 

To  these  the  appellant  sets  up  no  claim  whatever. 

Ilis  office,  secretary  of  tlie  board,  is  not  in  dispute. 

From  his  own  statements  we  cannot  perceive  that  he  has  any  in- 
terest whatever  in  the  matter. . 

It  is  therefore  ordered  that  this  appeal  be  dismissed  at  appellant's 
costs. 


No.  2362.— JoHK  Marks  &  Co.  v,  S.  Hebxak. 

Tb6  Appeftl  bond  miut  be  made  payeble  to  (he  clerk  of  tlie  oosft  ttom  whkh  fbc  niym  ^ 
taken.    Tbe  appeal  will  be  dismissed  if  the  bond  is  not  so  taken. 

APPEAL  from  the  Fifth  District  Court  for  the  parish  of  Orleans. 
Leaumoni^  J.     Cotton  dc  Levy^  for  plaintifl^  and  appellees.    Cooky 
db  PMlUps^  for  defendant  and  appellant. 

Howell,  J.  A  motion  is  made  to  dismiss  the  appeal  in  this  case  on 
the  ground  that  tlie  appeal  bond  is  not  made  in  favor  of  the  derk  of 
the  court,  as  the  law  requires. 
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Jobn  Marks  k  Go.  ▼.  S.  Herman. 


The  motion  must  ])ievail.  Art.  575  C.  P.  as  it  now  exists,  requires 
that  *' appeal  bonds,  t»  all  €ase$  of  appeals^  shall  be  made  payable  to 
the  clerk  of  tlie  court  which  rendered  the  judgment  appealed  from," 
and  i^ves  any  appellee  interested  in  the  appeal  recourse  on  euek  h&nd 
against  the  appellant  and  his  securities. 

Tliere  is  no  room  for  construction.  The  bond  in  every  appeal  must  be 
made  payable  to  the  clerk.  If  not  made  payable  to  liim,  as  in  this 
case,  the  bond  is  not  such  as  the  law  prescribes. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with 

costs. 


No.  2473.— R.  S.  Sandidgb  v.  J.  S.  Sandersok,  an^  J.  S.  Savdbbson  v. 

B.  S.  Sandidge.  (Cumulated.) 

Where  a  oontraot  of  tale  of  land,  alayes  and  pertonal  property  waa  made  for  part  eash  and 
part  credit  for  which  promlaaoTF  notes  were  executed  by  the  pnTchaaerfidne  at  diflTerent 
pwloda  of  time  before  emancipation,  and  a  portion  of  the  notea  for  the  credit  price  have 
been  paid,  the  purchaaer  of  the  property  for  which  the  notes  were  executed,  ia  only  bound 
to  pay  that  portion  of  the  outstanding  notea  after  emancipation  which  ia  found  to  be  due 
on  the  land  and  per8<Hial  property,  in  the  proportion  of  the  value  of  the  land,  ateTes  and 
personal  property  in  the  original  contract  of  sale. 

The  holder  of  a  mixed  obligation,  the  oonsideration  of  which  is  part  land  and  part  slaTes,  can 
not  recover  that  portion  lor  which  alavea  formed  the  eonaldenUlon.    Constitution,  art  128. 

APPEAL  from  the  Tenth  Judicial  District  Court  for  the  parish  of 
Bossier.     Weetns,  J.    NuH  dc  Leonard,  for  plaintiff  and  appellee. 
8.  T.  d  A.  D.  Landf  Griffin  dt  Snyder,  for  defendant  and  appellant. 

Wylv,  J.  In  1858  Sandidge  sold  to  Sanderson  a  certain  tract  of 
land,  personal  property  and  slaves  for  the  price  of  $18,000,  estimating 
the  land  and  movables  at  $9000,  and  the  value  of  the  slaves  also  at 
$9000.  Tlie  purchaser  paid  $6000  cash,  and  gave  his  four  several 
promissory  notes  for  $3000  each,  bearing  iuterest,  in  evidence  of  the 
balance  of  the  price,  securing  the  payment  thereof  by  special  mortgage 
on  the  land  and  slaves. 

All  of  said  notes  were  subsequently  paid  to  the  vendor,  except  the 
last  one,  which  became  due  on  first  May,  18C2.  This  last  installment  is 
the  subject  of  the  present  litigation.  Upon  it  Sandidge  sued  out  an 
order  of  seizure  and  sale ;  and  Sanderson  enjoined  it  upon  various 
grounds.  The  most  serious  one  is  the  alleged  failure  of  eoneideratioii 
by  reason  of  emancipation.  Plaintiff  in  injunction  contends  that  he 
has  already  paid  far  more  than  the  value  of  the  land  and  jiersonal 
property  which  was  only  estimated  at  $9000.  That,  having  already 
paid  $15,000,  if  he  is  compelled  to  pay  the  last  installment  of  $3000, 
or  juiy  part  thereof,  he  will  be  compelled  by  the  court  to  discharge  an 
obligaticm  for  the  sale  of  persons,  in  contravention  of  article  128  of  tlie 
Constitution  o!  this  State. 

The  subsequent  transactions,  partnerships  and  amicable  partition  by 
notarial  act  between  the  parties  to  this  litigation  did  not  embrace  the 
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note  inTolved  ia  this  suit  and  did  not  discharge  the  obligation.  We 
thcrofore  deem  it  unnecessary  to  enter  npon  the  discussion  of  matten 
which,  from  the  eyidence,  appear  to  be  irrelevant  to  the  main  issae 
presented  in  this  case. 

At  the  time  of  the  proclamation  of  emancipation  there  existed  s 
legal  obligation  evidenced  by  the  note  for  $3000,  upon  which  this  sidt 
is  founded.  It  was  for  the  balance  due  by  Sanderson  to  Sandidge  for 
tlie  purchase  of  land,  personal  property  and  slaves.  It  was  the  de- 
ferred payment,  one  of  the  installments  evidenced  by  note  ^ven  at 
the  time  of  the  sale  in  1858.  If  that  note  had  been  for  slaves  pure 
and  simple,  there  would  be  no  question  that  the  obligation  -would  be 
considered  discharged,  or  at  least  could  not  be  enforced  by  reason  of 
emancipation  and  article  128  of  the  State  Constitution.  But  what  is 
the  character  or  consideration  of  that  obligation,  regarding  it  as  one  of 
the  installments,  deferred  payments,  of  tlie  whole  debt  ? 

The  debt  was  half  for  slaves,  half  for  land  and  movables.  Theie 
were  four  notes  issued.  Can  we  say  any  one  of  the  notes  was  specially 
intended  to  represent  the  debt  ior  the  slaves  f  Did  the  parties  desig- 
nate that  certain  notes  were  for  slaves  and  certain  others  for  lands  ? 
If  so,  the  question  might  stand  on  a  different  basis. 

The  consideration  of  the  debt  was  mixed.  It  was  divided  Id  to  con- 
venient installments  without  designating  the  consideration  of  either 
of  the  notes.  Can  we  now  say  that  the  three  notes  paid  before  emanci- 
pation were  for  the  land  and  personal  property,  and  that  the  remain- 
ing one,  now  in  suit,  was  purely  in  evidence  of  the  slave  port  of  the 
debt  ? 

In  other  words,  shall  we  now  make  for  the  parties  an  imputation 
of  the  payments  made  before  the  rebellion,  when  it  is  perfectly  evi- 
dent that  no  special  imputation  nor  any  imputation  whatever  was 
intended  by  the  parties  t  The  payments  made  prior  to  emancipation 
were  simply  in  discharge  of  the  whole  debt  p7'0  ianto.  The  original 
obligation  had  been  so  far  discharged  that  Sanderson  only  owed  San- 
didge a  debt  of  $3000  for  land,  movables  and  slaves,  the  value  of  the 
slaves  making  up  half  the  debt.  The  relation  of  the  parties  was  just 
the  same  as  if  Sanderson  owned  all  the  property  except  one  undivided 
share  for  which  he  owed  Sandidge  the  $3000.  The  doctrine  of  imputa- 
tion has  no  bearing  on  the  case.  It  must  be  made  by  the  parties  or  by 
the  law  in  force  at  the  time  of  payment.  It  was  not  made  by  the 
parties,  and  the  law  in  force  at  the  time  recognized  the  validity  of  a 
slave  consideration. 

Under  the  then  existing  law,  the  sl&ve  was  as  valid  an  object  of  a 
contract  as  any  other.  The  purchaser,  when  he  paid  the  $6000  and 
made  the  notes,  and  afterward  paid  them  all  but  the  one  in  suit,  did 
so  in  discharge  of  his  obligation  fbf  the  slaves  as  well  as  the  land. 
He  had  contracted  on  obligation  for  them  both;  and  he  undoubtedly 
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iu  tended  to  make  the  payment  and  did  make  the  payment  ns  a  pro 
ianto  discharge  of  the  whole  debt. 

In  the  midst  of  a  great  Rebellion ,  jeopardizing  the  life  of  the  nation, 
the  sovereignty  of  the  United  States  demanded  emancipation.  The 
slave  was  taken  for  a  soldier  to  figlit  its  battles  and  maintain  Its  para- 
mount anthority.  A  great  public  emergency  thus  destroyed  slavery, 
the  object,  in  whole  or  in  part,  of  numerous  unexecuted  contracts  in 
this  State.  In  organizing  government  under  tlie  reconstruction  acts, 
the  sovereign  power  of  this  State  took  into  consideration  the  equity 
existing  between  debtor  and  creditor  in  the  slave  contracts  remaining 
unexecuted,  and  it  imbedded  in  fundamental  law  a  perpetual  inhibition 
against  the  enforcements  of  contracts  of  that  character  by  the  courts 
of  this  Statel 

AYhcther  emancipation  by  the  paramount  authority  of  the  United 
States  discharged  the  obligations  for  slaves  or  not,  the  remedy  or  power 
to  enforce  them  has  been  witliheld  from  the  courts  of  this  State. 

We  do  not  think  the  x>lc£k  of  failure  of  consideration  by  eviction  or 
the  doctrine  of  warranty  has  any  application  to  this  case.  Eviction 
by  emancipation  is  not  such  failure  of  consideration  as  the  vendor. was 
bound  to  warrant  against.  In  the  contract  of  sale  the  clause  ''war- 
ranted slaves  for  life"  meant  that  they  were  such  by  the  laws  in  force 
at  the  time  and  not  statu,  liberL  It  would  be  beyond  the  power  of  the 
vendor  to  warrant  against  superior  force  or  the  acts  of  the  sovereign. 

In  our  opinion  the  doctrine  of  immorality  is  also  inapplicable.  The 
validity  of  the  contract  must  bo  measured  by  the  law  in  force  at  the 
time  of  its  inception.  Slaves  were  lawful  objects  of  contracts  in  1858, 
when  the  one  under  consideration  was  made,  and  we  can  not,  with 
propriety,  now  say  that  that  which  was  at  the  time  lawful  has  tainted 
the  contract  with  immorality.  The  morality  of  a  contract,  as  well  as  its 
legality,  must  be  tested  by  the  laws  in  force  at  the  time  it  was  made. 
If  the  contract  was  then  moral  it  could  not  be  rendered  immoral  by 
subsequent  laws.  Laws  provide  only  for  the  future.  They  govern 
and  regulate  contracts  made  after  their  enactment.  Payments  made 
prior  to  the  rebellion,  if  there  be  legal  imputation,  must  be  imputed  by 
tlio  laws  in  force  at  the  time.  Their  imputation  can  not  be  regulated 
by  posterior  laws.  Our  laws,  now  prohibiting  the  sale  of  persons,  and 
making  it  immoral,  can  not  apply  as  tests  of  morality  td  contracts  of 
the  past,  nor  can  they  regulate  the  imputation  of  payments  made  prior 
to  the  rebellion.  Tlie  title  to  tho  slaves  was  then  no  more  precarious 
than  that  to  the  land.  The  slave  part  of  the  consideration  was  then 
no  n\pre  immoral  than  the  other  part  of  the  consideration.  The  slave 
part  of  the  debt  was  as  binding  and  obligatory  as  the  part  for  the  land 
and  movables.  Hence  the  Iaw  at  the  time  made  no  imputation 
whatever. 
We  deem  it  useless  to  discuss  .the  question  whether  emancipation 
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discharged  obligations  for  slaves  or  not.    Article  128  of  the  Consdta- 
tion  prohibits  tlie  conrts  of  this  State  from  enforcing^  tfaem. 

The  main  question  for  consideration  is,  how  shall  vre  apply  the  pro- 
hibitory clause  of  the  Constitution  to  contracts  of  ths  character  pre- 
sented in  this  case,  where  the  consideration  was  mixed,  part  bUtcb 
and  part  land  and  movables  ? 

Shall  wc  refuse  to  enforce  the  whole  debt,  or  shall  vro  only  refuse 
to  enforce  the  slave  part  of  the  debt  ?  The  prohibitory  clause  of  tlie 
Constitution  should  be  construed  strictly.  We  can  only  refuse  to  en- 
force the  slave  part  of  the  debt.  The  debt  was  orig^Dally  half  for 
slaves  and  half  for  other  property.  The  payments  prior  to  the  rebel- 
lion can  not  fairly  be  imputed  to  that  part  of  the  debt  for  land  and 
movables.  We  can  not  presume  the  parties  intended  to  apply  pay- 
ments to  the  amount  of  (15^000  to  that  part  of  the  debt  Trhich  was 
only  $9000.  The  payments  were  obviously  made  in  dischar^^e  of  the 
whole  debt  pro  tanto.  The  remainiug  note  on  which  tliis  suit  is  based 
tlierefore  evidences  a  debt  the  consideration  of  which  was  half  slaves 
and  half  land  and  movables.  We  are  of  opinion  that  the  plaintiff, 
Sandidge,  should  have  judgment  against  the  defendant,  Sauderson,  for 
half  the  amount  of  his  demand,  and  that  his  mortgage  shoxdd  be 
recognized  and  rendered  executory. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below,  de- 
creeing to  plaintiff  tlie  full  amount  of  his  demand,  be  avoided  and 
reversed ;  and  it  is  now  ordered  that  the  plaintiff,  Richard  S.  Sandidge, 
recover  judgment  against  the  defendant,  James  S.  Sanderson,   in  the 
sum  of  fifteen  hundred  dollars  with  eight  per  cent,  per  annum  inter- 
est thereon  from  the  sixteenth  January,  1858,  subject  to  a  credit  of 
one  hundred  dollars,  paid  on  second  March,  1863.  It  is  further  ordered 
tliat  the  mortgage  herein  be  recognized  and  rendered  executory  on  the 
following  described  laiids  to  wit :    The  northeast  and  southwest  quar- 
ters of  the  northeast  quarter  of  section  No.  2  in  township  No.  18,  north 
of  range  No.  13  west,  containing  eighty-four  and  thirty-four  one  hun- 
dredth acres;  the  southeast  quarter  of  section  No.  2,  same  township  and 
range,  containing  forty-one  and  sixty-seven  one  hundredth  acres  ;  the 
southeast  quarter  of  the  southeast  quarter  of  section  35,  in  township 
19,  range  13,  containing  forty  licres,  and  the  southwest  quarter  of 
section  36,  township  19,  range  13,  containing  IGO  acres,  with  all  the 
buildings  and  improvements  thereon.     All  of  said  lands  being  situated 
in  the  parish  of  Bossier  and  State  of  Louisiana.    That  said  lands  be 
sold  to  satisfy  the  judgment  herein  and  costs  hereof.    It  is  farther 
ordered  that  the  plaintiff  pay  the  costs  of  this  appeal. 

Justice  Tdliqferro,  concurring : 

1  concur  in  the  main,  in  the  opinion  of  the  majority  of  the  court. 
In  resisting  the  plaintiff's  demand,  the  defendant  avers  that  the  con* 
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sidcration  of  the  notes  sued  on,  being  in  part  for  tbe  price  of  slaresy 
and  to  that  extent  reprobated  by  law,  as  being  against  good  mpraU 
and  public  policy,  the  entire  contract  is  vitiated  and  consequently  null 
and  Yoid.  He  moreover  contends  that  tlie  payments  he  has  heretofore 
made  under  the  contract,  can  only  be  applied  to  the  value  of  the  land 
which  has  thus  been  paid  for,  and  that  there  remains  nothing  due  the 
plaintilf.  Tlmt  as  the  law  repudiates  that  part  of  the  consideration 
which  relates  to  the  slaves,  it  will  not  impute  the  payments  to  the 
price  of  both  Ii^ud  and  slaves. 

The  principles  and  spirit  of  the  decision  in  the  case  of  Wainwright 
9.  Bridges,  19  An.  p.  334,  is  invoked  to  sustain  the  main  ground  of  the 
defense,  and  various  authorities  are  cited  to  show  that  if  any  part  of 
the  entire  consideration  of  a  contract  is  illegal  and  against  sound 
morals  or  public  policy,  the  whole  is  null. 

This  doctrine  that  the  nullity  arising  from  the  illegality  of  a  part  of 
the  consideration  of  a  contract  operates  the  nullity  of  the  whole,  is,  I 
imagine,  in  the  general  well  settled. 

**  If  any  pait  of  the  eniire  consideration  for  a  promise,  or  any  p^rt  of 
an  entire  promise  not  in  its  nature  csipable  of  separation,  be  illegal 
either  by  common  law  or  by  statute,  the  whole  agi*eement  is  void.'' 
Chitty  on  Contracts,  page  G92. 

''  A  distinction  has  been  taken  in  the  books  between  a  deed  or  con- 
dition void  in  part  by  the  statute,  and  the  case  of  such  an  instrument 
being  in  fart  void  at  common  law.         •  •  *  ♦  ♦ 

•  *  *  But  this  distinction  cannot  be  supported ;  and  a 

contract  is  void  in  toto  if  a  part  of  it  is  illegal  either  by  virtue  of  a 
statute  or  at  common  law."    Chitty  on  Contracts,  page  693. 

<*  There  are,  however,  instances  in  whicli  the  invalidity  of  a  part  of  a 
deed,  even  by  virtue  qf  'a  statute,  has  been  held  not  to  destroy  the 
whole ;  and  the  remaiocler,  being  legal  and  distinct,  and  capable  of 
separation  from  the  illegal  provision,  has  been  allowed  to  stand,  tliere 
being  no  express  words  in  liie  aet  to  render  the  whole  void."    Ibiclem^ 

page  C93. 

''If  any  part  of  the  entire  consideration  of  a  contract  is  illegal,  a^ 
against  sound  morals  or  public  policy,  the  wliole  is  void."  6  Dana's 
Beports,  page  91. 

<*  Where  the  consideration  of  an  agreement  is  in  violation  of  a 
statute,  no  action  can  be  mainlined  upon  it  by  either  jMirty."  17 
Massachusetts  Bepprts,  page  258. 

''  An  action  cannot  be  sustained  in  the  courts  of  a  State  on  an  agree- 
ment entered  into  iu  violation  of  the  laws  of  the  United  States  or  of 
the  laws  of  the  particular  State."    4  Dallas,  page  293. 

This  general  doctrine  is  recognised  in  Parsons  oh  Contracts,  vol.  1 , 
page  455  et  8eqy>^nU$f  ypl.  2,  page  073;  2  Pothier  on  Obligations,  page 
16 ;  9  Jowa  Beports,  page  384i 
96 
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Where,  however,  the  illegal  part  of  the  cooflideration  is  aacertoiDiUe 
with  sufficient  certainty,  and  may  be  separated  from  the  illegal  put, 
there  seems  to  be  no  sound  reason  why  the  contract  should  not  be  eo- 
forced  to  the  extent  to  which  the  consideration  is  legal.  This  prin- 
ciple has  often  been  acted  npon. 

In  the  case  of  Greenwood  v.  Curtis,  6  Mass.  Repoits,  page  358,  b 
contract  was  entered  into  on  the  coast  of  Africa  by  which  one  of  the 
parUos,  in  consideration  of  a  cargo  of  merchandise  received,  obligated 
himself  to  deliver  to  the  other  party  one  hundred  and  fifteen  slaveE. 
A  part  only  of  the  slaves  were  delivered.  Upon  an  account  stated,  the 
party  in*  default  deducted  the  estimated  value  of  the  slaves  delivered, 
and  of  certain  supplies  furnished  by  him,  and  acknowledged  a  balanft 
due  in  cash.  lie  afterwards  gave  his  note  for  this  balance  stated  ii 
his  account,  to  be  paid  in  slaves.  Being  sued  subsequently  on  the  ac- 
count,  the  couit  held  that  tlie  action  upon  the  insimul  computattnt 
might  be  maintained,  and  gave  the  plaintiff  judgment  accordingly. 

But  the  rule  which  vitiates  the  entire  contract,  on  account  of  a  pir- 
tial  defect  in  the  consideration,  seems,  in  general,  to  be  restricted  to 
and  relate  more  especially  to  cases  where  such  partial  defect  arises 
from  a  clause  or  stipulation  in  the  agreement,  which  is  violative  of 
some  law  existing  at  the  time  the  contract  was  entered  into.  Tiiis 
rule,  then,  would  hardly  seem  to  apply  to  the  case  now  under  con- 
sideration ;  for  at  the  time  the  contract  was  made  by  the  parties,  there 
was  no  law  of  this  State  prohibiting  the  buying  and  selling  of  slaves. 
The  fact  was  distinctly  recognized  by  this  court,  in  the  case  of  Waio- 
wnght  r.  Bridges,  tliat,  antecedent  to  the  action  of  the  sovereign  power 
abolishing  slavery,  obligations  for  the  payment  of  the  price  of  slaves 
might  be  and  were  judicially  enforced.  Slavery  existed,  it  is  true,  io 
violation  of  natural  right,  and  contracts  having  for  their  object  the 
retention  of  human  beings  in  the  condition  of  involuntary  toil  and 
servitude  would,  in  the  forum  of  an  enlightened  conscience,  be  adjudged 
in  derogation  of  sound  morals ;  yet,  such  contracts  had  the  sanction  d 
the  then  existing  laws  or  regulations  relating  to  slavery,  and  the  sov- 
ereign power  then  permitted  such  laws  or  regulations  by  not  having 
pronounced  against  them.  So,  in  the  later  ages  of  the  Roman  empire, 
there  were  laws  sanctioning  slavery  and  enforcing  contracts  for  the 
sale  of  slaves,  and  still  the  Digest  of  Justinian,  then  in  force,  expressly 
declared  slavery  to  be  in  violation  of  natural  right  and  natural  justice. 

Seeing,  then,  that  at  the  time  the  parties  entered  into  the  contract  in 
relation  to  the  land  and  slaves,  forming  the  object  of  the  contract,  the 
slaves  constituted,  to  the  extent  of  their  value,  as  valid  a  part  of  the 
consideration  as  the  land.  I  think  the  entire  contract  was  not  rendered 
null  by  reason  of  the  alleged  illegality  of  the  sale  of  the  slaves.  Nor 
do  I  consider  that  the  entire  contract  is  null  from  the  act  of  the  sov- 
ereign power  annulling,  subsequently  to  the  formation  of  the  contract 
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its  consideration  to  the  extent  of  the  subsisting  unpaid  part  of  the 
price  or  value  of  the  slaves. 

An  insuperable  barrier  is  in  the  way  of  the  plaintiff's  recovering  the 
unpaid  price  of  the  slaves,  either  in  whole  or  in  part.  This  point  has 
been  definitely  settled  and  put  to  rest  by  the  decision,  before  referred 
to^  of  Wainwright  t;.  Bridges,  and  the  more  authoritative  prohibition  of 
article  128  of  the  State  constitution. 

I  believe  it  is  not  out  of  the  power  of  the  parties  to  ascertain,  in 
cases  like  the  one  before  us,  tlie  portion  of  the  entire  consideration  to 
be  deducted';  at  least,  that  this  can  be  done  by  an  approximation 
sufficiently  near  and  with  sufficient  certainty  to  form  tlie  basis  of  a 
judgment  that  will  do  justice  between  the  parties.  With  regard  to 
payments  made  on  contracts  of  this  kind  before  the  enforcement  ot 
obligations  for  the  price  of  slaves  ceased,  equity  requires  tliat  they 
should  take  effect  in  the  manner  int<ended  by  the  parties ;  that  is,  as 
payments  on  the  entire  sum  stipulated  to  be  paid  by  the  purchaser,  as 
the  consideration  for  which  the  sale  was  made.  Courts  will  not  deal 
with  the  executed  parts  of  these  contracts  otherwise  than  the  parties 
themselves  have  manifestly  done.  Payments  made  under  the  circum- 
stances in  view  were,  beyond  all  cavil,  made  pro  tanto  by  the  debtor 
for  land  and  slaves,  and  these  payments  were  received  by  the  creditor 
in  like  manner,  as  far  as  they  went,  in  satisfaction  of  the  price  of  land 
and  slaves. 

Courts  make  no  imputation  of  these  i^yments.    They  accept  the 
disposition  which  the  parties  themselves  have  made  of  them.    Their 
intention  and  consent  that  the  payments  were  made  upon  the  whole 
price,  is  patent  upon  the  very  face  of  the  act.    Even  if  it  were  a  mere, 
presumption,  it  would  be  for  the  party  holding  the  negative  to  over- 
come the  presumption,  and  prove  that  such  was  not  their  purpose. 
Executory  contracts  relating  to  the  price  of  slaves  were  stricken  with 
nullity  by  the  final  action  of  the  sovereign  power;   but  that  power 
went  not  back  upon  the  dead  past,  nor  authorized  the  courts  to  do  it ; 
for  whatever  was  paid  on  such  obligations,  prior  to  that  final  action, 
there  is  no  reclamation,  nor  can  any  other  destination  be  given  to  such 
payments  than  that  which  the  contracting  parties  themselves  have 
given  them.    The  law  in  such  cases  leaves  the  parties  where  it  found 
tliem.    It  will  not  hear  the  absurd  plea  from  one  of  them  that  the  par- 
tial payments  made  on  a  contract  for  land  and  slaves,  were  intended 
to  be  applied  to  the  price  of  the  land  alone.    It  will  give  no  counte- 
nance to  the  purchaser,  who,  willing  to  be  relieved  from  his  existing 
obligations  to  pay  the  price  of  slaves,  is  yet  unwilling  to  lose  what  he 
has  paid  for  them,  and  desires  the  seller's  land  to  bo  given  him  as  an 
indemnity.    Such  a  litigant  is  in  court  with  but  little  grace. 

Article  128  of  the  State  constitution  declares  that  ''  contracts  for  the 
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of  the  State  of  Louisiaaa,  entitled  ''  An  Act  to  aathorize  the  insae  of 
certificates  of  indebtednesB  and  of  bonds  for  the  funding  of  tbe 
same/'  is  null  and  void,  being  in  eontrarention  of  section  ten  of 
article  one  of  the  Constitation  of  the  United  States. 

We  deem  it  not  improper  to  remark  that,  by  Che  act  No.  .114,  of 
1868,  the  General  Assembly  of  the  State  has  provided  for  the  redemp- 
tion of  these  State  notes  by  the  imposition  of  the  one  per  cent,  tax 
for  which  they  are  made  receivable. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  tbe  Dia- 
trict  Court  be  affirmed  with  costs  of  appeal. 


No.  1780.— JcAK  Garcia  Y  Mora  v.  John  C.  Kuzac  et  aU. 


Coder  the  act  of  litrch  29.  IMS,  the  t'oarth  DisMct  Ooort  of  New  OrleuM  waa  wttboat  jari»- 

dictton  to  iasne  en  i^JUDctlon  agminet  the  exeoatloa  of  a  Jndftment  of  a  loatloe  of  the  peace. 

the  Third  DUtrlct  Goart  of  New  Orleane  haTlng  esal«alfe  jniiadictioii  orer  tnch  oaece  b; 

thlaact 
The  IneUtatloii  of  a  enit  in  a  conrt  that  baa  no  juriadictioa  li  naU,  and  the  anbseqaflnt  iBTMtt* 

tare  of  Jnrladlctton  will  not  cara  the  nnllity. 

APPEAL  from  the  Fonrth  District  Court  of  New  Orleans.     Theardj  J. 
CollenB  c€'  WooUlrhhjc,  for  plaintiff  and  appellant.   C.  E,  Schmidt 
and  John  H,  lleea^  for  det'eudants  and  appellees. 

Taliaferro,  J.  For  an  alleged  illegal  and  yezatious  seizure  and 
advertisement  of  sale  of  the  pluintiff 's  stock  of  merchandise  by  tlie 
tlcfendanty  acting  as  constable  of  the  Second  Justice  of  the  Peace  of 
New  Orleans,  and  nudt^r  color  of  a  fieri  facias  issned  on  a  jndgnient 
rendered  by  «vid  second  justice  in  a  snit  entitled  H.  Blaize  &;  Co.  r. 
Cannles,  the  plaintiff  sued  out  a  writ  of  iiOunction  staging  the  pro- 
ceedings comidaiued  of.  and  praying  against  the  seizing  creditors, 
lUaize  &  Co.,  judgment  for  one  thousand  dollars  as  damages.  Tliis 
iiVJ unction  suit  of  the  plaintiff  was  brouglit  in  the  Fourth  Distrirt 
Conit,  the  petition  being  filed  on  the  tenth  of  Febrsaiy,  1868.  Tiio 
defendants  excepted  to  the  jurisdiction  of  the  conrt,  and  the  exception 
was  sustained,  the  injunction  dissolved  and  the  suit  dismissed. 

From  this  judgment  the  plaintiff  appeals. 

This  suit  was  commenced  prior  to  the  adoption  of  the  present  Con- 
stitution,  and  by  the  law  in  force  at  that  time  the  Third  District  Court 
of  New  Orleans  had  exclusive  jurisdiction  of  cases  of  this  kind.  For 
by  the  act  approved  March  29, 1865  (Acts  of  1864  and  18G5,  p.  84,  sec. 
10),  it  was  provided  that  *'  in  all  eases  where  a  party  shall  have  eanse 
to  complain  of  any  judgment  by  a  justice  of  the  peace,  or  act  of  any 
constable  of  a  justice  of  the  peace  or  his  deputies,  and  shall  think 
proper  to  apply  to  a  higher  court  for  relief,  by  writs  of  injunction, 
mandamus,  sequestration,  action  of  nnllity,  or  otherwiaei  it  shall  be 
to  this  conrt  only  that  he  shall  apply  lor  relief.'* 
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But  it  is  eoDtended  on  the  part  of  the  appellant  tbat  since  the  trial 
of  the  case  in  the  court  below,  that  court  or  its  successor,  the  present 
Fourth  District  Court,  has  become  vested  with  jurisdiction  of  the  case, 
and  the  Third  District  Court  or  its  successor  deprived  of  all  jurisdic- 
tion except  that  of  appeals  from  justices  of  the  peace,  and  therefore  it 
would  be  vain  to  dismiss  this  suit. 

We  do  not  concur  in  this  view  of  the  case.  The  institution  of  a  suit 
in  a  bourt  without  jurisdiction  is  null,  and  the  investiture  of  that 
court  with  jurisdiction  at  a  subsequent  period  has  no  effect  to  cure 
that  nullity.    We  think  the  suit  was  properly  dismissed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be"  affirmed,  the  appellant  paying  costs  in  both 
courts. 


No.  2449.— Syatb  ot  Louisiana  ex  rel.  William  A.  Frehet  v.  Geo. 

M.  WiOKLiFFE,  Auditor,  etc. 

The  appoftl  will  be  dlimlaMd  when  the  Imilure  to  mkke  proper  pertiee  to  Uio  appeel  le  Im- 
puUble  to  the  appeUeot. 

APPEAL  from  the  Fifth  District  Court  for  the  parish  of  Orleans. 
Leaumont,  J.    A.  dk  M.  Voorhies,  for  relator,  ap][>6llee.    S.  Belden, 
Attorney  General,  for  defendant  and  appellant. 

Howe,  J.  A  motion  has  been  made  to  dismiss  the  appeal  taken 
herein  by  tlie  State,  a  third  party  interested,  on  the  ground  that  the 
defendant  in  the  judgment  has  not  been  made  a  party  appellee.  The 
appeal  was  taken  by  petition  of  the  Attorney  General,  which  prayed 
that  the  relator  be  cited,  but  contained  no  prayer  for  the  citation  of  the 
defendant.  The  necessary  i>arties  not  beiug  before  us,  and  this  defect 
being  the  fauYt  of  &e  appellant,  it  is  ordered  that  the  appeal  herein  be 
dismissed. 


No.  2966.— S'PAXS  of  Louisiana  ex  rel.  James  P.  Sullivak  et  als.,  v. 
WiLLiAu  S.  Mount  et  alsi    N.  €.  Kendall,  appellant. 

In  a  oontioverejr  for  oflloe  under  tbe  iatrxudon  act,  e  third  iMuiy,  not  holding  or  claiming  Uie 
offloe  in  diepato,  cannot  appeal  from  the  Jtidgment  of  the  court  a  qua. 

APPEAL  from  the  Fifth  District  Court  for  the  parish  of  Orleans. 
Leaumont,  J.    BiUrngs  dk  Huglies  and  O.  8.  Bice^  for  appellant. 
H*  D.  Ogden  and  A.  (&  M,  VoorhieSf  for  appellees. 
Wtlt,  J,    The  Attorney  General,  on  the  information  of  James  P. 
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Bale  of  peraoBs  are  null  and  void,  and  shall  not  be  enforced  by  tbe 
courts  of  this  State."     A  contract  originally  for  both  land,  and  8la,\t&, 
shorn  and  divested  of  its  legal  force  as  to  the  recovery  of  the  unpaid 
part  of  the  price  of  the  slaves,  is  not  a  contract  for  the  sale  of  persona. 
Obligations  originally  entered  into  to  pay  a  stipulated  price  for  land 
and  slaves,  have  since  become  utterly  and  absolutely  noil,  to  the  fUl 
extent  to  which  the  estimated  value  of  the  slaves  formed  a  part  of  the 
consideration.    Tliese  obligations,  then,  are  no  longer  obligations  for 
the  payment  of  the  price  of  slaves.    I  see  no  violation  of  the  constita- 
tion  in  rejecting  that  part  of  the  contract  \rhioh  is  null,  and  enforcing 
the  part.that  is  valid.    I  think  substantial  justice  between  the  paities 
can  only  be  done  by  ascertaining  the  value,  at  the  time  of  the  sale,  of 
the  land  separately,  and  that  of  the  slaves  separately ;  and,  rejecting 
the  latter  in  the  computation,  adjust  the  indebtedness  for  the  hind, 
and  wliere  partial  payments  have  been  made  before  the  nullity  of  a 
portion  of  the  consideration  arose,  dispose  of  them  as  the  x>artie8  have 
applied  them,  to  tlie  aggregate  sum  fixed  for  the  entire  purchase.    I 
see  no  inordinate  difficulty  or  inconvenience  in  thus  disposing  of  cases 
of  this  kind,  and  I  think  it  the  most  equitable  mode* 


^  < 


Justice  Howe,  concurring. 

In  this  case  there  was  a  sale  of  lands,  movables  and  slaves  for  the 
price  of  $18,000,  and  it  is  admitted  that  the  estimated  value  of  the 
lands  and  movables  was  one-half  this  sum.    Six  thousand  dollars  were 
paid  in  cash,  and  for  the  balance  four  notes  were  given  of  (3000  each. 
Three  of  tliese  notes  were  paid.    As  obligations,  they  have  been  extin- 
guished.   There  is  no  longer  any  legal  question  as  to  them.    The  re- 
maining note  of  $3000  is  now  before  us.    It  has  never  been  paid  or  oth- 
erwise extinguished,  and  we  are  now  called  upon  to  enforce  it.    To  the 
extent  of  one-half,  its  consideration  is  valid,  and  to  that  extent  the 
holder  is  entitled  to  judgment.    As  to  the  other  half,  the  jurisprudence 
of  the  State,  as  settled  ])y  repeated  decisions,  has  declared  that  it  can  not 
be  enforced.    For  these  reasons  I  concur  in  the  decree  just  pronounced, 
believing  that  it  in  no  way  enforces  a  contract  for  the  sale  of  persons. 


Cliief  Justice  Ludeling  dissenting : 

I  cannot  concur  in  the  views  expressed  by  the  court  in  this  ease. 

The  prohibition  in  the  constitution  is :  *^All  contracts  for  the  sale  of 
per^ns  are  null  and  void,  and  shall  not  be  enforced  by  the  courts  of 
tliis  State." 

In  Groves  v.  Clark  &  Carnal  (21  An.  667),  this  court,  commenting  on 
the  article,  said :  '^  Ai'ticle  128  of  the  constitution  is  eouched  in  clear 
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and  unambiguous  lauguage.    Its  terras  are  unequivocal,  its  expression 
imperative."  •  ♦••••• 

^'  In  the  face  of  this  paramount  authority,  so  plainly  enunciated,  can 
the  courts  of  this  State  enforce  contracts  which  it  reprobateSi  whether 
the  holder  of  the  obligt^tiou  is  in  good  or  bad  faith,  or  the  holder  before 
or  after  maturity  t  The  positive  prohibition  of  article  128  makes  no 
exception  in  favor  of  one  class  of  holders  over  another.  Shall  the 
courts  make  such  an  exception  f " 

**  None  dispute  that  obligations  of  the  sort  in  question  are,  by  the 
terms  of  the  article  128  of  the  constitution,  utterly  and  absolutely  null 
and  void  in  the  hands  of  the  original  parties.  If  thus  stricken  with 
nullity,  what  is  to  revive  and  give  them  validity  Y  We  hold  the  pur- 
pose of  article  128  of  tlie  constitution  of  the  State  to  be  clear  and 
without  doubt,  and  that  tfuit  purpose  is,  that  the  eontraets^  whioh  it  rep- 
robateSf  shall  he  null,  in  whose  hands  soever  they  are  found,  and  that 
the  courts  are  forbidden  to  enforce  them,  whether  held  by  owners  bona 
fide  or  mala  fide f  and  without  reference  to  the  time  they  acquired 
them." 

If  we  apply  the  reasoning  of  the  court  to  this  case,  to  what  conclu- 
sion are  we  driven  1  *'  The  positive  prohibition  of  article  123  makes 
no  exception  in  favor  of  one  class  of  holders  over  another."  Does  it 
make  any  exception  in  fiEivor  of  a  contract  which  is  only  in  part  for  the 
sale  of  persons  t  *^All  contracts  for  the  sale  of  i>erBons  shaU  be  null 
and  void,  and  shall  not  be  enforced  by  the  courts  of  this  State.*'  Does 
the  obligation  sued  on  arise  from  a  contract  for  the  sale  of  persons  f 
This  is  not  denied.  There  was  but  one  contr€Uit,  and' slaves  as  well  as 
lands  and  personal  property  were  embraced ^in  it.  In  the  same  case  we 
said :  ^'  By  the  decision  in  the  case  of  Wainwright  v.  Bridges,  followed 
by  many  decisions  affirming  it,  it  was  fully  settled  tJtat  eontraets  for 
the  payment  of  the  price  of  slaves  were  null,  and  tliat  the  courts  could  not 
enforce  them.  These  decisions  were  the  settled  law  of  the  State  before 
the  adoption  of  tlie  constitution  of  1868.  There  was  no  call  for  the  in- 
sertion of  the  article  128  of  the  constitution  if  the  framers  of  the  organic 
law  did  not  intend  to  render  null  and  abortive,  in  the  hands  of  any  holder 
whatever,  all  obligations  of  the  kind  treated  of?'^  What  are  the  kinds 
of  contracts  treated  of  f  ''  All  contracts  for  the  sale  of  persons."  The 
constitution  docs  not  say  that  only  so  much  of  the  contract  as  relates 
to  the  price  of  the  slaves  shall  be  null,  for  that  much  was  already 
deci  0  I  to  be  null  by  the  courts,  but  it  declares  that  all  such  contracts 
shall  be  entirely  null. 

Under  a  strict  construction  of  article  128  of  the  constitution  no  part 
of  the  contract  can  be  enforced  by  the  courts  of  the  State. 

If  we  adhere  to  the  doctrine  enunciated  in  the  case  of  Wainwright 
t;.  Bridges,  so  long  followed  by  us,  the  result  would  be  the  same,  even 
if  we  were  permitted  to  disregijird  the  prohibition  in  the  constitution — 
because  a  contract  which  is  tainted,  in  part,  with  an  immoral  consider- 
ation, is  void  in  toto,  under  the  English  and  American,  as  well  as 
under  the  civil  law  and  the  laws  of  this  State.    Cole  v.  C<^,  7  N«  S« 
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423 ;  19  Ad.  33,  339 ;  2  Pothier  (Evans)  pp.  17  and  18 }  Stoxy  Promis- 
sory notes,  pago  190 ;  Smith  Mer.  Law,  344 ;  Parson's  CoDtracts^  toL 
1,  page  445,  vol.  2,  page  G73;  11  Wheaton,  258  -,  2  Peters,  527 ;  14  fiow. 
38;  16  How.  314;  17  How.  232;  Chitty  on  Contracts,  pp.  692,  693. 

Reference  has  been  made  to  a  case  in  6  Mass.  Bep.  p.  330,  in  sapport 
of  a  contrary  view.  I  humbly  conceive  that  the  authority  supports 
my  position,  if  it  can  be  said  to  decide  anything  on  the  question.  Par- 
sons,  C.  J.,  said :  '*  This  action  is  assumpsit  on  a  promissory  note  for 
the  delivery  of  slaves,  and  the  payment  of  bars,  which  are  an  African 
currency,  and  also  on  an  insimul  computassent.^       •         •  •         • 

*^Tke  second  objection  that  no  action,  upon  eitLer  of  the  promises 
alleged,  can  be  maintained  in  this  State,  is  principally  relied  on  by  the 
defendant.''  •  •  «« The  slave  trade,  he  has  argued,  is,  or  has  hetm 
prohibited  by  a  statute  of  the  Commonwealth,  in  the  preamble  to  which 
it  has  been  declared  to  be  an  unrighteous  commerce,  and  he  attempted 
to  show  that  in  itself  it  vxu  immoral.  This  objection  deserves  mock 
consideration." 

The  court  then  states,  that,  by  the  common  law,  upon  principles  of 
national  coniity,  a  contract  made  in  a  foreign  place,  or  to  be  executed 
there,  if  valid  by  the  laws  of  that  place,  may  be  a  legitimate  ground  of 
action  in  tlie  courts  of  Massachusetts,  although  such  contract  may  not 
be  valid  by  our  laws.  There  are  two  exceptions  to  this  rule  :  when 
the  commonwealth  or  its  citizens  may  be  injured  by  giving  efieot  to 
the  contract,  or  when  the  giving  effect  to  the  contract  would  exhibit 
to  the  citizens  of  the  State  an  example  pernicious  or  detestable ;  and, 
the  court  says,  such  contracts  cannot  be  enforced  because  the  consider- 
ation is  immoral,  and  a  judgment  in  support  of  it  would  be  pernicious 
from  its  example.  **  And,  perhaps,  all  cases  may  be  considered  as 
within  this  second  exception,  which  are  founded  on  moral  turpitude, 
in  respect  either  of  consideration  or  the  stipulation."  '*  Laying^  the 
count  on  tlie  note  out  of  the  case,  we  shall  consider  the  question  of 
moral  turpitude,  so  far  as  it  respects  the  count  on  the  insimul  compuias- 
sent;  and  we  are  satisfied  that  Hie  objection  does  not  apply  to  the  contract 
averred  on  in  this  eount.''^ 

What  was  the  contract  averred  on  in  tJiat  count  f  The  defendant 
had  agreed  to  deliver  to  the  plaintiff  a  certain  number  of  slaves  and 
bars  for  a  cargo  of  m^cJiandise.  The  merchandise  was  delivered,  and 
the  defendant  delivered  a  part  of  the  slaves,  *'  and  having  become  the 
creditor  of  the  plaintiff  for  supplies  furnished  to  his  use,  states  his 
account,  in  wliich,  after  deducting  the  slaves  delivered  and  the  supplies 
furnished,  he  OfChnowledges  a  balance  in  cash,  and  the  plaintiff  having 
assented  to  Hie  account^  demands  tie  balance  in  this  action,"  The  suit 
was  on  a  new  contract  in  which  money  was  acknowledged  to  be  duo 
for  merchandise  received,  not  sla/ves.    The  court  said  very  properly, 
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'*  we  see  no  legal  objection  to  bis  recovery.  The  coDsideration  of  tbo 
implied  promise^  arising  from  this  settlement  is  tlie  sale  of  the  cargo, 
which  involves  tio  moral  turpitude — neither  is  the  performance  of  the 
promise,  by  paying  the  balance  in  cash,  immoral.  And,  although,  on  the 
same  day,  the  defendant,  in  consideration  of  this  balance  due  in  cash, 
promises  by  his  note  to  discharge  it  principally  in  slaves,  and  a  small 
remainder  in  cash,  yet  this  promise  is  no  bar  to  an  action,  by  the  plain- 
tiff an  the  account,  even  if  the  promise  by  the  note  is  here  considered 
as  legal,  and  a  fortiori  if  it  be  considered  as  void  for  its  immorality/' 
6  Mass.  R.  330. 

If,  departing  from  the  plain  terms  of  article  128  of  the  constitution, 
we  construe  it  to  mean  that  contracts  for  the  sale  of  persons  shall  not 
be  enforced,  except  to  the  extent  ot  the  good  consideration^  and  we 
determine  further,  that  the  good  can  bo  separated  from  the  bad  eonsid- 
ei'ation  of  the  contract,  still  the  result  will  be  the  same  in  this  case,  for 
we  could  enforce  the  payment  of  the  price  of  the  land  and  personal 
property  only,  and  the  payments  already  made  largely  exceed  their 
price. 

Tlie  vendor  sold  lands  and  slaves  together  for  $18,000.  It  is  admit- 
ted that  the  price  of  the  slaves  was  $9000.  Fifteen  thousand  dollars 
have  been  paid,  and  we  are  asked  to  enforce  the  balance.  Would  we 
not  enforce  tlie  payment  of  the  price  of  slaves,  if  by  our  judgment  the 
vendor  were  enabled  to  collect  any  more  money  on  his  contract  t  Nine 
tliousjind  dollars  was  the  price  of  the  lands.  Every  dollar  which  he 
has  received,  or  which  he  may  receive,  through  the  aid  of  this  court , 
over  nine  thousand  dollars, will  be  on  account  of  the  price  of  the  slaves. 
And,  yet  the  judgment  of  this  court  will  enforce  one-half  of  the  bal- 
ance claimed,  thus  enabling  him  to  collect  $16,500. 

The  conclusion  of  my  learned  brothers  seems  to  be  predicated  upon 
the  supposition  that  there  were  several  debts,  evidenced  by  four  notes ; 
thiit  the  consideration  of  each  note  was  slaves  and  land,  and  that  by 
the  payment  of  three  of  these  notes  (which  were  mere  installments  of 
one  debt),  the  parties  themselves  imputed  or  applied  the  sums  of 
money  paid,  equally  to  the  slave  and  land  consideration  of  each  note. 
This,  in  my  judgment,  is  an  error.  There  was  but  one  contract, 
from  which  arose  one  debt,  to  wit :  the  obligation  to  pay  the  price  of 
the  property  bought,  and  which  was  secured  by  one  mortgage. 

The  fact  that  the  debt  was  payable  in  installments  did  not  destroy  the 
unity  of  the  debt.    C.  P.  article  68G. 

Suppose  A  sell  to  B  a  tract  of  land  for  $10,000,  payable  in  four  equal 
installments,  evidenced  by  four  notes.  B  pays  two  of  the  notes,  and 
then  he  is  evicted  of  one-half  of  the  lands  bought,  worth  $5000.  A 
sues  B  on  the  unpaid  notes,  and  B  pleads  the  failure  of  consideration  to 
the  extent  of  the  value  of  the  land  taken  from  him.  Would  any  court 
hold  that  one-half  of  the  unpaid  notes  could  be  collected  because 
the  consideration  of  those  notes  had  only  failed  to  the  extent  of 
one-half  f 
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In  ease  there  is  only  a  partial  want  of  consideration,  the  obligatjon 
is  affected  with  nnllity  pro  ianto.  **  The  same  rule  applies  to  cases 
where  there  was  originally  no  want  of  eonsideration^  but  there  baa  been 
a  mbsequent  failure  thereof,  either  in  whole  or  in  part."  Story's  Prom. 
Notes,  No.  187. 

'*  There  is  no  difference  between  a  want  and  a  failure  of  conaidcfa- 

tioa."    12  M.  403. 

If  there  was  failure  of  consideration,  there  was  no  debt^  and  when 
there  is  no  debt  there  can  be  no  question  of  imputation  of  payment,  or 
payment.    4  Marcad^  No.  667 ;  C.  C.  2129. 

There  being  but  one  dehty  and  that  only  to  the  extent  of  the  price  of 
the  land,  99000,  every  dollar  paid  went  to  the  extinguishment  of  that 
debt. 

''It  shall  always  be  intended,  that  if  money  is  paid,  it  eliall  be 
applied  to  the  discharge  of  that  which  the  debtor  was  IcffoUjf  owing, 
and  not  upon  that  which  (so  to  speak)  he  was  owing  illegally.^  9 
Iowa  384;  Smith,  Twogood  &  Co.  <^.  Coopers  &  Clark.  *^Wheii  the 
contract  under  which  the  wrong  was  perpetrated,  and  which  has  been 
in  part  performed,  is  brought  before  the  courts  by  the  immediate  par- 
ties to  it  for  further  enforcement,  reason  and  good  morals,  as  well  as 
laWf  dictate  that,  as  far  as  possible,  the  wrong  should  be  made  right" 
Ibid. 

But  if  the  courts  of  this  State  are  powerless  to  recognize  the  exist- 
ence of  a  debt  for  slaves  at  all,  since  the  adoption  of  the  eonatitatioo 
of  1868,  and  the  lourtecnth  amendment  to  the  constitution  of  the 
United  States,  and  the  question  of  imputation  could  have  arisen  under 
the  contract,  how  would  the  payments  have  been  imputed  T 

The  imputations  must  be  made  expressly  and  at  tJie  time  of  the  pay- 
ment, by  one  or  the  other  of  Hie  parties,  or  tJie  law  will  make  it.  C.  C 
2160,  2162. 

The  record  does  not  show  that  either  of  the  parties  expressly  modi 
any  imputation — ^hence  the  law  made  it.  Howf  By  applying  the 
money  to  the  debt  which  the  debtor  had  most  interest  in  paying.  After 
the  decision  of  the  case  of  Wainwright  v.  Bridges,  and  the  numerous 
cases  since  decided,  affirming  the  principles  therein  enunciated,  the 
least  that  can  be  said  of  the  titles  to  slaves  is  that  they  "were  precarious; 
and  if  precarious,  the  debtor  had  most  interest  in  discharging  the 
price  of  the  lands. 

In  Hynes  t;.  Cobb,  2  An.  364,  this  court  said  the  amount  promised  to 
be  paid  in  the  note  was  composed  of  the  sum  loaned  with  twenty  per 
cent,  added  thereto,  on  which  interest  was  stipulated  at  the  rate  of  ten 
per  cent,  after  maturity.  '*An  indorsement  was  made  on  the  note  of  a 
payment  of  t240.  Xo  imputation  is  expressed  in  the  receipt,  nor  other- 
wise shown.  In  an  ordinary  case  U^  law  would  make  the  imputation 
to  the  interest.    But  the  article  of  the  code,  which  directs  that  impa- 
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tation  most  be  coostrned  in  connection  with  other  rules  in  pari  materia. 
One  ot  these  is,  irfaere  the  receipt  bears  no  imputation  the  paymetit 
mast  be  imputed  to  the  debt,  which  the  debtor  had  at  the  time  most 
interest  in  discharging,  of  those  that  are  equally  dtie."  2  An.  2)62 ;  5 
An.  620. 

But  I  consider  that  we  have  decided  the  precise  principle  involved 
in  this  case. 

In  Brou  v,  Becnel,  20  An.  254,  the  suit  was  ior  the  balance  of  note$ 
given  for  lands  and  alavee.  The  answer  alleged  that  the  consideraiion 
thereof  had  failed  by  reason  of  the  emancipation  o.  the  slaves  included 
in  the  sale,  and  that  the  full  value  of  the  laud  had  been  loug  since 
paid.  The  issue  presented  by  the  pleadings  in  that  case  was  precisely 
the  one  now  presented  for  decision.  And  this  court  said :  ''We  con- 
clude that  Becknel  can  oppose  the  plea  of  failure  of  consideration  as  to 
hotb.  the  personal  and  real  ohtigtiiion;  but  the  evidence  does  not  show 
the  relative  vatue  of  the  slaves  and  the  other  property  sold;  ani  we 
think  that  justice  requires  the  remanding  ol  the  cause  to  ascertain  this 
fact,  and  tlie  amount,  if  any,  for  which  she  is  liable  for  property  other 
than  slave  property  " 

In  Haden  v.  Phillips  (l  Foster,  21  An.  517,  we  held  that  paypients 
made  on  an  obligation  given  for  land  and  slaves  must  be  credited  on 
the  price  of  the  land.  Why  ?  Because  '*  the  law  will  not  presume  that 
the  payments  made  by  himVere  for  their  price,  but  must  be  lield  to  have 
been  made  on  that  which  w<is,  and  is  property.  And,  besides,  to  make 
him  pay  the  balance  claimed,  would  virtually  be  enforcing  a  contract 
for  the  sale  of  persons,  by  making  him  pay  more  than  the  full  value  of 
the  land  and  movables  bought  by  him  f  See,  also,  Dranguet  v,  Rost,  21 
An.  538,  and  Armstrong  v.  Lecompte  5^. 

Again — Hortense  Patin  died  in  1861,  and  on  the  twenty-eighth  of  De- 
cember of  tliat  year,  a  sale  of  ^e  effects  of  her  succession  was  made. 
At  the  sale  certain  slaves  were  purchased  by  tlie  heirs.  In  1867 
an  account  was  iUcpd.  The  hteirs  opposed  the  account,  alleging 
that  they  were  illegally  charged  with  the  amount  of  their  pur- 
chases of  slavies.  There  ^to  judgment  rejecting  the  opposition  so  far 
as  the  inheritance  of  eacb  ^as  concerned,  that  amount  being  deemed 
to  be  settled  by  confusion  to.  the  extent  of  their  purchases. 

On  appeal  this  conrt  toid, 

'*  We  are  constitiined  to  think  that  the  judgment  itas  erroneous; 
under  the  jwiepttudenee  of  tfte  State^  as  well  settled,  the  obligations  con- 
tracted by  the  heirs,  by  their  purchase  of  December,  1861,  being  null  and 
void,  can/not  be  an  element  in  either  confusion  or  compensation.  To  recog- 
nise them  as  euch  would  be  practically  to  enforce  t/tem."  19  An.  234 ; 
Consatution,  Art  128;  C.  C.  2205,  2214.    See  21  An.  661. 

I  feel  authorized  therefore  to  assume  that  the  question  presented 
here  has  been  decided;  aad  I  think  the  rule  stare  decisis  should  cos- 
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trol  iu  in  cases  like  this,  even  if  we  doabted  the  correctness  of  tlw 
preyiouB  rulings ;  but  I  am  not^conTinoed  that  there  is  error  in  tiiesr 
decisions;  on  the  contrary  my  judgment  approves  the  opinions  ren- 
dered in  Bron  v.  Becnel,  Groves  v.  Clark  Sl  Carnal,  Drangnet  e.  Ron, 
Armstrong  r.  Lccompte,  Haden  v.  PhUlips  &  Foster,  and  the  sooce»- 
sion  of  Uortense  Patin.    The  plaintiff's  demand  should  be  ngeeted. 

JuiUce  Ifowcll,  dUaenting, 

I  concur  in  the  opinion  of  the  Chief  Justice,  that  the  qmertion  ii- 
volved  in  the  controversy  has  been  settled  in  several  cases,  decided 
during  the  recent  summer  terms  of  this  court,  in  which  the  legitiaiste 
and  logical  application  of  the  principles  and  doctrines  of  the  Wain- 
Wright  and  subsequent  similar  decisions  was  made.  See  Haden  t&. 
Phillips  et  al.,  21  A.  517;  Armstrong  vs.  Lecomte,  ih,  SSS7 ;  Drangnct 
vs.  Rost,  ib.  538 ;  Groves  vs.  Clark  et  al.,  ih,  567 ;  Sue.  Hortense  Patii. 
t5.  661.  The  only  theory  on  which  the  conclusion  of  the  minority  of  tk 
court,  in  this  case,  can  in  any  way  be  reconciled  with  the  existing  ju- 
risprudence on  the  subject,  is  that  the  contract  has  been  vol  nntarily  ex- 
ecuted pro  tanto  by  tlie  parties  as  to  the  slave  consideration.  Buti 
contract  cannot  properly  be  considered  as  executed,  in  the  aoise  oc 
that  term  in  this  connection,  as  long  as  there  is  any  portion  of  it  to  be 
enforced,  and  during  such  time,  the  debtor  may  set  np  any  defenaei 
he  may  have  to  its  enforcement,  and  claim  the  benefit  of  any  paymeDlf 
made  by  him.  Without  direct,  positive  proof  that  the  payments  ven 
made  on  the  price  of  the  slaves,  we  should  not,  under  oar  jnrispfi- 
dence  and  the  constitution,  presume  that  they  were  so  made.  Icai 
but  think  that  the  decision  in  this  case  is  in  conflict  with  our  juriipri- 
denee  on  the  subject. 


On  Application  for  Rehbarino. 

In  this  case,  the  injunction  having  been  maintained  to  the  extent  d 
the  slave  consideration,  the  costs  of  the  lower  court  shonld  be  hour 
by  the  defendant. 

It  is  therefore  ordered  that  the  judgment  of  this  court,  rendered  oi 
twenty-ninth  November,  1869,  be  amended  so  as  to  make  the  defend- 
ant in  injunction  pay  the  costs  of  both  ooorta;  and  the  tehesriif 
prayed  for  is  refused. 
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I 

I   No.  2495. — Satterfield  v.  Spurlock;  Spurlock  v.   Satterfield; 
^  and  Satterfielb  r.  Spurlock  ;  camulated. 

'  Where  a  sale  of  land  and  aUrea  waa  mada  befon  emancipation,  and  notea  were  executed  for 

I  the  price,  and  the  purchaaer  af  terwarda  reconyeya  or  retrocedea  to  the  vendor  a  portion  of 

the  slavea  at  a  fixed  price,  and  a  credit  ia  given  to  the  pnrchaaer  on  a  partlcnlar  obligation 
of  hia,  given  to  the  vendor  aa  a  part  of  the  price  of  the  aale,  the  vendor  ia  bonnd  by  the  act, 
although  emancipation  had  taken  place  before  it  waa  paaaed.  The  vendor,  having  agreed 
to  and  acc^ted  the  retroceaaion,  cannot  afterwarda  invoke  ita  immorality  and  ndllitj  to 
avoid  ita  effect. 
In  a  anit  to  enforce  a  oontract  foonded  on  a  mixed  oonaideration,  part  land  and  part  alavea,  if 
the  evidence  faila  to  ahow  what  portion  ia  for  land  and  what  for  alavea,  the  caae  will  be  • 
I  remanded  for  the  purpoae  of  aacertaining  by  evidence  the  relative  proportiona  of  each. 

APPEAL  from  tho  parisli  of  Avoyellea — Edwards^  J.    J,  H.  Overton 
for  plaintiff  and  appellee.    A.  B.  Irion  dc  E.  North  CuUom  for 
'         defendant  and  appellant. 

WYLTy  J.    On  eighth  October,  1857,  Satterfield  sold  to  Spurlock 

I         certain  lands  and  movables,  together  with  sixty  slaves,  in  the  parish 

I  of  Avoyelles,  for  the  price  ot  one  hundred  and  sixty-five  thousand  six 

^  hundred  dollars,  payable  in  ten  equal  annual  installments,  evidenced 

by  notes  for  sixteen  thousand  five  hundred  and  sixty  dollars,  each 

maturing  respectively  on  eighteenth  May,  1859,  18G0,  1861,  18G2,  1863, 

1864, 1865,  1866,  18G7  and  18G8 ;  and  securing  the  payment  thei*eof  by 

special  mortgage  on  the  land  and  slaves. 

On  ninth  October,  1857,  as  additional  security  to  the  first  three  notes 
(maturing  in  1859, 1860  and  1861),  Spurlock  executed  a  special  mort- 
gage, in  favor  of  Satterfield  or  any  holder  or  holders  of  said  notes,  on 
his  plantation  and  forty  slaves  which  he  owned  previous  to  said  pur- 
chase ;  and  his  wife  joined  in  said  act,  renouncing  her  tacit  mortgage. 

The  first  two  notes  were  paid  by  Spurlock ;  but  on  failing  to  pfly 
the  third,  Satterfield  sued  out  an  order  of  seizure  and  sale  against  all 
the  property  mortgaged,  which  was  enjoined  by  Spurlock  on  twenty- 
sixth  of  September,  1861. 

On  twelfth  April,  1865,  Spurlock,  by  notarial  act,  reconveyed  to 
Satterfield  thirty-seven  of  the  slaves  which  he  had  purchased  from 
him,  estimating  them  at  tiiirty-six  thousand  three  hundred  and  fifty 
dollars.  He  also  conveyed  to  him  movables  estimated  at  one  thousand 
and  thirty-five  dollars,  making  in  the  aggregate  thirty- seven  thousand 
three  hundred  and  eighty-five  dollars  given  in  payment  of  his  indebt- 
edness to  Satterfield. 

This  sum  was  expressly  imputed  to  the  payment  of  the  third  note 
upon  which  the  order  of  seizure  and  sale  was  granted,  and  the  balance 
was  imputed  to  the  other  note  or  notes  then  due. 

And  the  said  Satterfield  further  stipulated  in  said  notarial  act,  that 
he  specially  '^  requires  and  authorizes  the  recorder  of  the  parish  of 
Avoyelles  to  erase  and  cancel  the  amount  of  thirty- seven  thousand 
three  hundred  and  sixty-five  dollars  on  the  mort^gage  retained  by  tb« 
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tale  of  the  eighth  of  October,  1857,  in  the  act  of  sale  of  £.  H.  Satter- 
field  to  Thomas  J.  Spurlock  of  land  and  sUves ;  applying  the  said  soil, 
first,  to  the  pa^'ment  of  tlie  Hard  note,  principal  and  interest,  that  is 
as  yet  due  and  unpaid ;  and  then  if  more  than  saffleient  to  the  pay- 
ment of  the  same,  to  apply  the  remainder  to  the  payment  of  the  fonith, 
fifth,  etc.,  notes  as  it  will  suffice."    •    •    • 

On  seventh  August,  18G5,  Satterfield  obtained  from  the  derk  of  the 
District  Court  of  the  pansh  of  Avoyelles  a  writ  of  provisaonal  aeixuic, 
requiring  the  sheriff  to  seize  and  take  into  his  custody  ^*  all  the  cotton, 
either  baled  or  in  the  seed,  found  on  the  plantation  heretofore  belong- 
ing to  said  £.  H.  Satterfield  and  sold  to  said  Thomas  J.  Sparlock ;  and 
also  all  the  cotton  found  on  the  plantation  belonging,  on  ninth  Octo- 
ber, 1857,  to  said  Spurlock,  and  by  him  mortgaged  to  said  Satterfield; 
and  also  about  thirty-two  bales  lying  at  Simmsport,  in  thia  parisb,  as 
pari  of  the  crop  of  cotton  raised  on  said  plantations  since  and  during 
tlie  year  1861 ;  also,  all  the  stock  attached  to  said  plantations,  and 
farming  utensils  thereupon  found."    •    •    • 

Under  this  writ,  was  provisionally  seized  by  the  sheriff  a  lot  of  cot- 
ton and  movables  on  each  of  the  plantations,  viz:  the  one  acquired 
from  Satterfield  and  the  one  previously  owned  by  Spurlock. 

The  pleadings  are  quite  irregular,  /tnd  do  not  fully  present  the 

I 

prominent  questions  of  controversy ;  but  as  proof  disclosing  thenoi  has 
been  received  without  objection,  we  will  consider  the  questions  as 
though  regularly  stated. 

The  important  question  for  consideration  is :  Did  the  act  of  retro- 
cession of  the  twelfth  April,  1865,  discharge  the  debt  firom  Spurlock  to 
Satterfield  to  the  amount  of  thirty-seven  thousand  three  hundred  and 
eighty-five  dollars,  as  stipulated  in  said  notarial  act  ?  If  it  was  a  dis- 
charge of  debt,  undoubtedly  the  note,  upon  which  the  order  of  seizure 
and  sale  was  obtained,  has  been  paid,  because  the  amount  of  the  giving 
in  payment  was  first  specially  imputed  to  it. 

If  this  note  was  thus  discharged,  then  the  plantation  and  slaves 
mortgaged  on  ninth  October,  1857,  as  additional  security,  ceased  to 
be  encumbered.  It  was  only  mortgaged  to  secure  this  note  and  tbe 
two  preceding  ones,  which  were  not  in  suit,  having  been  previously 
paid  Spuriook.  As  a  consequence,  the  order  of  seizure  and  sale  could 
not  be  enforced  agidust  the  plantation  and  slaves  owned  by  Sparlock 
previous  to  liis  purchase  fix>m  Satterfield. 

It  appears  that  Satterfield,  in  April,  1865,'nrged  his  debtor,  Spur- 
lock, to  rcconvey  to  liim  part  of  the  slaves,  desiring  to  remove  to  Texas 
and  still  to  cling  to  the  desperate  fortunes  of  the  Confederacy.  In 
answer,  Spurlock  replied  that  he  would  surrender  them  and  certain 
movables  valued  at  tiie  prices  of  1813  ( ;  "  For  which  I  want  you  to  de- 
liver me  my  third  note  and  ])lace  the  balance  on  the  fourth  as  a  credit, 
and  authorize  the  recorder  to  erase  the  mortgage  on  my  private  prop* 
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erty.  In  evont,  if  the  negroea  run  oiF  on  account  of  your  mailing  an 
effort  to  remove  them,  it  must  be  at  your  loss  or  risk.  At  present, 
they  are  all  satisfied  and  doing  well,  and  I  am  fearful  that  an  effort  to 
'  move  them  will  cause  trouble  and  loss.  But  at  the  same  time,  I  know 
by  right  the  property  is  yours,  and  therefore  I  will  do  all  in  my  power 
to  get  them  off  with  you."    •    •    • 

Spurlock  also  stated,  in  surrendering  the  slaves  at  that  time,  it  would 
subject  him  to  loss  in  his  crops,  having  already  planted,  and  he  wished 
this  taken  into  consideration.  The  terms  of  the  reconveyance  or  retro- 
cession were  accepted  by  Satterfield,  who  informed  Spurlock  that: 
*'  If  the  negroes  make  their  escape  after  I  get  possession  of  them,  it 
will  be  my  loss.  All  I  ask,  that  they  be  put  in  line,  named  and  deliv- 
ered ;  as  you  have  tliem  in  possession,  you  can  easily  do  it."  •  •  • 
The  agreement  was  carried  into  effect  by  notarial  act,  and  the  thirty- 
nine  slaves  and  certain  movables  were  given  in  payment  of  the  exist-' 
ing  indebtedness  of  Spurlock  to  Satterfield  to  the  amount  of  thirty- 
seven  thousand  three  hundred  and  eighty-five  dollars,  with  the  impu- 
tation and  order  for  erasure  of  the  mortgage,  as  heretofore  stated. 

Satterfield  thus  recovered  the  possession  of  part  of  the  slaves  which 
he  had  sold;  he  moved  them  to  Texas  in  vain;  they  were  emuncipated, 
and  he  lost  possession  of  them. 

He  now  contends  that  the  act  of  retrocession  of  twelfth  AprU,  1865, 
was  unlawful,  and  he  should  not  be  bound  by  the  pro  tanto  discharge 
therein  granted  on  the  obligation  of  Spurlock  to  him.  That  at  that 
time  the  slaves  he  sought  so  anxiously  to  have  reconveyed  to  him, 
were  already  emancipated,  and  the  giving  in  payment  was  contra  bonoi 
mores. 
This  position  cannot  be  maintained.  He  cannot  expect  this  court  to 
'  relieve  him  from  the  consequences  of  his  own  immoral  transaction. 
'  If,  for  an  immoral  cause,  he  has  granted  an  acquittance  to  the  amount 
^  of  thirty-seven  thousand  three  hundred  and  eighty-five  dollars  on  the 
indebtedness  of  Spurlock  to  him,  imputing  it  to  certain  notes,  and 
*  requiring  and  authorizing  the  recorder  to  make  the  erasure  of  the 
I  mortgage  as  heretofore  stated,  he  certainly  cannot  expect  this  Court 
1  to  relieve  him.  The  policy  of  the  law  is  to  leave  the  parties  where 
I  tlieir  immorality  has  placed  them.  The  contract  was  executed,  the 
I  ffiving  in  payment  was  carried  into  f^ffect  at  the  urgent  solicitations  of 
i  Satterfield,  and  he  will  not  be  relieved  by  this  Court  from  the  conse- 
quences of  his  own  turpitude. 
I  The  objection  that  the  title  derived  by  the  retrocession  was  defec- 

tive on  account  of  the  claims  of  the  heirs  of  Mrs.  Spurlock  is  of  no 
force.    Satterfield  had  a  mortgage  and  vendor's  privilege  superior  to 
tlie  chiims  of  any  one }  he  was  fully  aware  of  the  situation  of  the  title;^ 
indeed,   lie  was  simply  retaking,  by  consent,  what  he  could  have 
recovered  by  law  had  the  slaves  remained  lawful  objects  of  contract; 
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but  even  if  tlie  heirs  of  Mrs.  Spurlock  had  valid  claims  to  the  ol^eeto 
retroceded,  all  he  could  do  in  bar  of  the  enforcement  of  the  terms  of 
that  contract  on  him,  if  threatened  'with  eviction,  woald  be  to  require 
security  against  the  disturbance  of  his  titles  from  that  qaarter.  But 
we  will  not  entertain  the  complaints  of  parties  arising  oat  of  trans- 
actions reprobated  by  law.  The  retrocession  of  slaves  was,  at  the  time, 
unlawful;  it  was  executed,  and  this  Court  will  grant  no  relief  to  either 
party. 

As  to  the  provisional  seizure,  we  think  it  issued  improvidently .  The 
products  of  tlie  predial  estates  accruing  under  seizure,  cannot  be  held 
by  the  judgment  creditor  after  the  satisfaction  of  the  writ  under  which 
the  estates  were  seized. 

The  giving  in  payment  of  the  twelfth  April,  18G5,  discharged  the 
note  on  which  the  order  of  seizure  and  sale  was  granted.  It  does  not 
appear  that  plaintiff  is  the  holder  of  the  fourth  note  of  the  series, 
although  he  is  of  the  others. 

We  have  arrived  at  the  conclusion  that  the  giving  inpayment  was  an 
executed  contract,  extinguisliing  the  indebtedness  from  Spuii€»ck  to 
Satterfield  to  the  amount  of  thirty-seven  thousand  three  hundred  and 
eighty -five  dollars,  which  sum  was,  by  the  parties,  imputed  to  the 
third  note,  and  the  balance  to  the  other  notes  next  in  order  owned  by 
the  plaintiff. 

The  discharge  of  the  third  note,  being  the  last  incumbrance  on  the 
property  owned  by  Spurlock  prior  to  his  purchase  from  Satterfield. 
relieved  that  property  from  the  mortgage. 

As  to  the  remaining  notes,  after  the  credit  arising  from  the  giving 
in  payment  of  twelfth  April,  1865,  we  think  they  should  be  paid  ia 
proportion  to  the  amount  of  the  consideration  thereof  that  was  not  for 
slaves.  We  cannot  discover,  from  the  record,  the  proportion  of  the 
consideration  for  slaves,  and,  therefore,  deem  it  proper  to  remand  the 
tase  to  ascertain  the  relative  amount  of  the  slave  consideration  in  said 
notes  which  cannot  be  enforced.  The  principle  involved  in  Sandidge 
V.  Sanderson,  lately  decided  (21  An.  757),  we  deem  applicable  to  this 
case. 

It  is  therefore  ordered,  that  the  judgment  of  the  Court  below  be 
avoided  and  annulled;  and  it  is  ordered  tliat  the  discharge  of  the 
indebtedness  of  Spurlock  to  Satterfield  to  the  amount  of  thirty-seven 
thousand  three  hundred  and  eighty-five  dollars,  resulting  from  the 
retrocession  of  the  twelfth  of  April,  1865,  remain  undisturbed,  with  the 
imputation  as  stipulated  by  the  parties;  that  the  third  note,  the  one 
that  was  mature  when  the  order  of  seizure  and  sale  was  granted,  be 
considered  discharged;  that  the  mortgage  granted  by  Spurlock  on 
ninth  October,  1857,  on  property  owned  by  him  prior  to  his  purchase 
from  Satterfield,  be  also  considered  discharged ;  that  the  writ  of  pro- 
visional seizure  be  set  aside  at  the  costs  of  plaintiff  therein ;  and  that 
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the  cause  be  remanded  to  ascertain  the  relative  amount  of  the  alave 
and  other  considerations  in  the  remaining  notes  of  Spurlock  filed  in 
tliis  cause  by  Satterfield,  with  instruction  that  no  judgment  can  be 
rendered  by  the  Court  of  the  first  instance  for  the  slave  part  of  the 
consideration  of  said  remaining  notes.  It  is  further  ordered  that  plain- 
tiff paj  costs  of  this  appeal. 

Rehearing  refused. 

Chief  Justice  Ludeling  and  Justice  Howell  absent. 
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No.  689— George  W.  Wakefield  o.  James  Blair  et  al. 

No.  719 — Canal  and  Banking  Co.  v.  Edward  Ogden. 

No.  679 — A.  P.  Noblom  v.  Sydalise  Loileau. 

No.  727 — Lucien  D.  Coco  v,  Domilize  Coco. 

No.  726 — John  Ricoskey  v.  B.  H.  Eperson. 

No.  704 — M.  Mayer  v.  John  Brownson,  Jr. 

No.  655 — Emily  Tackle  v.  August  Gaillet  et  al* 

No.  653 — Emile  Cormier  v.  Aagust  Marraist. 

No.  712 — L.  F.  Generis  et  als.  t;.  Edward  Simon. 

No.  696 — Demosthenes  Nunez  v.  Thomas  S.  Winston. 

No.  724 — George  W.  Hadspeth,  District  Attorney,  ti.  Yres.  Dayy. 

No.  782 — Esther  v.  Francois  Richardson. 

No.  027 — Sainyille  Convillion  v.  Josephine  Chatelain  ct  al. 

No.  626 — M.  V.  Plauch^,  Executor,  v.  Auguste  Voinch^. 

No.  628 — Zelien  Gauthier,  Administrator,  v.  J.  B.  Gaapard  et  als. 

No.  683 — Francois  Jean,  f.  m.  c,  v  Francois  J.  Dassman  et  als. 

No.  606 — Levi  Doughty  v.  M.  A.  Varnell.  I 

No.  629 — M.  V.  Planch^,  Executor,  v,  Louis  Cayer  et  als.  ' 

No.  630 — Zelien  Gauthier,  Administrator,  «.  Y.  Prostdame  et  all. 

No.  593 — Sosthene  V.  Biohtrds  v.  Edward  M.  Millard|  Executor. 
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ACCOUNT. 

1,  An  account  slated  and  acknowledged  by  the  other  party  booomes  a 
closed  account,  but  it  may  be  re-examined  afterward  by  either  party 
for  the  purpose  of  correcting  errors  or  supplying  omissions. 
*  FoindcxUr  and  Pollard  v.  King,  697. 

ACTION. 

1.  The  vendee  cannot  maintain  an  action  against  the  yendor  to  rescind 
the  sale  of  imported  goods  on  the  ground  that  the  duties  had  not 
been  paid  to  the  United  States,  when  It  is  shown  that  the  port  was 
under  the  control  of  insurgents  at  the  time. 

Snodgran  v.  AdamSy  136. 

2.  An  action  will  not  lie  to  enforce  a  contract,  the  consideration  of 
which  is  shown  to  be  the  price  of  the  sale  of  slaves,  nor  will  an 
action  He  to  compel  the  vendor  to  return  the  portion  of  the  price 
paid  before  emancipation.     Wainwright  v.  Bridges,  19  An.  234. 

Gosselin  v.  Womacic  and  Thompson ,  193. 

8.  Where  a  party,  during  the  late  war,  placed  a  large  amount  of  Confed- 
erate ireasury  notes  in  the  hands  of  another  as  agent,  to  invest  in 
the  purchase  ot  cotton,  and  the  agent  failed  to  give  a  correct  and 
faithful  account  of  the  transaction  to  his  principal,  no  action  will  lie 
to  enforce  a  settlement  of  the  disp  to  between  the  principal  and 
agent,  Jalilard  v.  liof/at/,  259. 

4.  An  action  of  slander  will  not  Tie  for  anything  said  by  a  witness  in 
answer  to  questions  propounded  by  either  party  in  a  judicial  invobti- 
gation.  Ter,y  v.  Fellois^,  375, 

5.  Tbo  character  which  plaintiff  gives  to  his  action  by  his  pleadings 

must  govern  in  determining  the  prescription  applicable  to  it, 

Barch  V.  WmU,  492. 

6.  An  action  for  damages  founded  on  a  tort  is  prescribed  by  one  year. 

lb. 

7.  The  allegations  in  a  petition  for  injunction  against  an  order  of  seizure 

and  sale  show,  that  the  consideration  of  the  debt  fur  which  the  mort- 
gage was  given  was  Confederate  notc^,  and  that  petitioner  is  the  sur- 
viving partner  of  her  deceased  husband,  and,  as  such,  is  entitled  to 
one  thousand  dollars  out  of  his  estate  by  preference.  Held — That 
the  petition  disclosed  an  interest  in  preventing  the  payment  of  this 
illegal  debt^  and  therefore  disclosed  a  cause  of  action. 

Richard  V.  Beauchampj  635. 


784  IKDBX. 

ABSENTEE, 

1.  If  the  appellee  reside  in  another  State,  citation  is  to  be  made  on  the 
advocate,  not  the  agent  or  attorney  in  fact. 

Parker  v.  Davis,  157. 

2.  A  resident  of  New  Orleans  who,  shortly  after  the  Federal  forces  took 

possession  of  the  city,  in  1862,  registered  himself  as  an  enemy  of  the 
United  States,  acd  left  the  Federal  lines  of  military  occopation  for 
the  insurrectionary  districts,  cannot  be  viewed  in  the  light  of  a  p**r- 
son  banished  or  forced  away  from  his  domicile  against  his  will  mud 
without  his  consent,  ' 

Lasere  y,  Rochereau  iS^  Co.,  205. 

3.  Where  a  party,  while  residing  in  New  Orleans,  executed  a  raortga^^ 

on  his  property  here,  and  afterward,  by  his  own  voluntary  act,  leaves 
the  State  and  remains  away  for  nearly  two  years^  having  lef^  no 
agent  in  charge  of  his  property,  or  authorised  to  represent  him,  nor 
housekeeper  in  possession  of  his  former  residence,  with  no  known  in- 
tention of  returning  to  the  State  at  any  future  time,  he  must  bo  re> 
garded  and  treated  by  the  mortgage  creditor  as  an  absentee,  who,  in 
a  suit  against  the  property  mortgaged  may  cause  a  curator  ad  hoc  to 
be  appointed  to  rcpreseut  th**  absentee,  with  whom  proceedings  may 
be  conducted  oontradictorilyi  and  the  property  seized  and  sold  to 
satisfy  the  mortgage  rights.  Ih. 

4.  Beal  prop<^rty  situated  in  Tiouisiana,  owned  by  a  French  subject  re- 
siding in  France,  can  not  be  administered  in  the  courts  of  France; 
such  property  thus  situate  forms  a  separate  succession  from  that  in 
France^  and  must  be  administered  according  to  the  laws  of  Louisiana. 

Succession  of  de  Rf*ffi/jnacj  864. 

5.  Heirs  residing  in  Franco  must  be  recognized  as  such  bjr  the  ooorta  of 
Louisiana  before  they  can  be  put  in  possession  of  property  sitoated 
in  this  State,  which  they  have  inherited  from  their  anoestor  in 
France.  lb. 

6.  The  appointment  of  an  advocate  to  represent  the  absentee  in  an 
attachment  suit  may  be  made  before  service  of  citation* 

Gillis  <&  Ferguson  v.  CWny,  462. 

7.  Citation  of  appeal  mu8t  be  served  on  the  appellee  if  ho  reside  in  th 
State,  and  on  the  advocate  if  he  be  a  uon-rosidcnt.     Service  on   the 
agent  is  not  good.  Mcintosh  v.  McLeod,  465- 

8.  If  the  widow  and  heirs  of  the  deceased  husband  whose  property  ia 
specially  mortgaged,  be  non-residents,  the  mortgage  creditor  in  a  suit 
against  the  mortgaged  property,  may  provoke  tho  appointment  of  a 
curator  adhocVi  represent  them. 

Randclph  ▼.  Chapman^  486 
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ADMINISTilATOi:SL 

See  Executors  and  Administrators. 

AGENT  AND  AOKNCy. 

'1.  A  macdutarj  who  lias  comuiuuicatcv]  Lis  authorif  j  to  a  person  with 
whom  he  contraots  io  that  oapaoity,  k  not  answerable  to  the  latter 
for  aDjthiDg  beyond  it.  ,  Barry  v.  nice,  221. 

2.  A  mandatary  is  not  responsible  to  those  with  whom  he  contracts 
only  when  he  has  bound  himself  personally,  or  when  he  has  exceeded 
his  authoii'y  without  having  erhibited  his  powers.  lb.  ^ 

3.  Where  the  evidence  in  tlio  record  leaves  the  question  of  fact  in 
doubt  as  to  whether  the  agent  is  personally  responsible  on  a  note 
which  he  has  given,  the  case  will  be  remanded  for  the  purpose  of 
receiving  further  testimony  on  the  point.  lb. 

4.  A  commercial  firm  having  executed  a  power  of  attorney  to  their  agent 

to  draw  bills  of  exchange  upon  them,  and  never  having  given  the 
public  notice  of  the  revocation  of  the  agency,  cannot  avoid  the  pay- 
ment of  bills  drawn  by  the  agent,  on  the  ground  of  want  of  author- 
ity to  draw  the  bills.     Caldwell  ds  Shannon  y.  Neil  Brothern,  342. 

5.  Where  one  of  two  parties  must  suffer,  the  loss  must  be  borne  by  him 

who  contributed  to  bring  it  about.  lb. 

6.  A  settlement  made  by  the  agent  before  the  rovocation  of  the  puwcr 
of  attorney  is  binding  on  the  principal. 

Harris  v.  Cuddy,  Broum  ds  Co.^  388. 

7.  Where  an  agent  holds  a  power  of  attorney  by  public  act,  the  presump- 

tion is  that  the  parties  with  whom  he  acts  for  and  in  behalf  ot  his  prin- 
cipals, have  knowledge  of  his  authority  to  represent  them.         lb, 

8.  An  cgcnt  of  a  foreign  corporation  domiciliated  and  doing  business  in 
•  tUs  State,  cannot  invoke  the  Inhibiting  clauses  of  the  Constitution  of 

the  United  States  against  acts  of  the  Legislature  which  it  is  alleged 
discriminate  between  the  citizens  of  this  State  and  those  of  the 
other  States  of  the  Union.  State  v.  Fosdick,  434. 

9.  The  agent  or  depositaiy  of  cotton  destroyed  during  the  late  war  cannot 
bo  held  liable,  whero  it  is  shown  that  it  was  destroyed  by  overpower- 
powering  force.  Yale  &  Co.  v.  Oliver  &  Drake,  454. 

10.  The  mandate  to  execute  a  promissory  note  for  another,  must  be  both 

express  and  special. 

Nally  do  Co.  v.  IRgginboihamy  Administrator,  All^ 

11.  The  power  is  not  required  to  be  in  writing,  but  express  and  special, 
as  distinguished  from  implied  and  general.  lb. 

12.  An  agent's  right  to  compensation  may  be  inferred  from  the  nature  of 

the  services  and  the  relations  of  the  parties,  without  proof  of  an 
express  agreement  3  yet  to  recover  in  such  case  the  pLiutiff  must 
show  some  specific  act  performed  in  the  capacity  of  mandatary  before 
any  implied  contract  for  compensation  can  be  established  and  form 
the  basis  of  such  reooverj^  Wood  y.  McCraniet  557. 
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13.  Where  the  names  of  one  of  tho  parties  to  a  oontract  has  been  Mgned 
bj  a  person  representing  himself  to  tbe  other  as  their  a^eot,  tad 
the  parties  whose  names  have  been  thus  signed  specially  dccj 
the  authority  in  a  suit  to  enforce  it,  the  burden  of  showing  authority  in 
the  agent  to  sign  the  names  of  the  principals,  or  a  subsequent  ratifica- 
tion by  them,  falls  on  the  party  who  seeks  to  enforce  the  contract. 

McCarty  v.  Straus  and  Baer  kSl  Sir  a  us,  592. 

14.  A  suit  to  recover  a  contract  of  agency  is*prescribe<l  by  ten  years. 

Poindexter  and  Pollard  v.  King, 

15.  When  an  agent,  acting  in  the  capacity  of  a '  commission  mercbaat, 
has  received  produce  on  consignment,  with  instructions  from  the 
shipper  to  sell  the  same  for  gold,  he  cannot  discharge  his  Ibbilitj 
to  the  principal  by  accounting  for  the  net  proceeds  in  a  depreeiated 
currency  of  leas  value  than  that  for  which  the  property  was  sold, 
although  the  currency  be  a  legal  tender  dollar  for  dollar.  A 

SiE  Auction — Jailard  v.  Rogay^  259. 
Sss  Bellxobbsnts —  Overly  v.  Overly,  493. 
S£S  Bills  and  Promissory  Notes — Maries  v.  Wheclu,  140. 
See  Injunction — WUUams  v.  Douglass^  Sheriffs  468. 
APPEAL. 

1.  Where  an  appeal  has  been  taken  from  a  judgment  on  a  tableaux  and 
opposition  thereto,  all  the  parties  figuring  on  the  tableaux  must  be 
made  parties,  otherwise  th3  appeal  will  be  dismissed  for  want  of 
proper  parties.  Succession  oj  McOausland,  2. 

2.  To  entitle  a  party  to  an   appeal   it  must  appear  that  the  amount  in 

controversy  exceeds  five  hundred  dollars.  Constitution  of  186S,  art. 
74.    Myers  v.  Mitchell.    20  An.  533. 

StaU  ex  rel.  Slernherg  v.  Legarde,  18. 

3.  The  only  question  to  be  inquired  into  on  appeal  from  an  order  of 

seizure  and  sale,  is  whether  there  was  sufficient  evidence  before  tbe 
Judge  a  quo  to  authorize  the  fiat. 

Citizens'  Bank  v.  Dixey,  32. 

4.  An  order  of  seizure  and  sale  can  not  be  set  aside  on  appeal  on  ac- 

count of  subsequent  irregularities  in  the  execution  thereof.       lb. 

5.  The  right  of  appeal  is  a  constitutional  right,  and  does  not  depend 

upon  the  discretion  or  pleasure  of  the  District  Judge.  Const,  art.  74' 
The  light  to  determine  primarily  whether  the  appellant  has  complied 
with  the  requirements  of  the  law  is  vested  in  the  District  Judge^bot 
his  decision  is  subject  to  the  revision  of  the  Supreme.  Court.  Tbe 
proper  remedy  for  correcting  the  illegal  rulings  of  the  District  Jad^e 
in  dismissing  the  appeal  or  declaring  it  devolutive  only,  after  a  fus- 
pensive  appeal  ha<  been  granted  or  a  bond  has  been  filed,  is  by  wn^ 
of  prohilition  and  not  by  mandamus. 

State  ex  rel.  Johnson  v.  Judge  Fifth  District  Court,  113. 
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6.  No  persoft  Dot  a  party  to  the  salt  in  the  court  below,  can  be  made  a 
party,  appellee,  in  the  appellate  court.  In  such  a  case  the  appeal 
will  be  dismissed  for  want  of  proper  parties*     Sue,  of  Tysorty  117. 

7.  Where  the  certificate  of  the  clerk  shows  that  the  record  contains  all 

the  testimony  adduced,  documents  filed  and  proceedings  had,  the 
appeal  will  not  be  dismissed  because  there  is  no  bill  of  exceptions, 
statement  of  facts  or  assignnients  of  errors,  20  An,  2l3j  C.  P.  601, 
602,  State  Bank  v.  Cammack,  133, 

8.  An  appeal  taken  by  the  defendant  must  be  prosecuted  within  the  time 
fixed  in  the  order.  Landry  v.  Landry,  142. 

9.  An  appeal  will  not  lie  in  favor  of  the  intervening  creditor  after  the 
time  fixed  by  the  order  for  the  defendant  to  appeal  has  expired ;  in 
such  a  case  the  judgment  becomes  res  judicata.  lb 

10.  An  appeal  will  lie  from  a  judgment  dissolving  an  injunction  taken 
out  against  an  order  of  seizure  and  sale.  The  amount  of  the  appeal 
bond  to  entitle  the  plaintiff  in  injunction  to  a  suspensive  appeal  is 
one-half  over  and  above  the  amount  of  the  judgment  dissolving  the 
injunction. 

State  ex  rel.Stackhaufte  v.  Judge  Fifth  District  Court ^  152. 

11.  A  suspensive  appeal  from  a  judgment  dissolving  an  injunction  against 
an  order  of  seizure  and  sale  will  suspend  the  execution  of  the  order 
until  the  judgment  is  affirmed  by  the  Supreme  Court.  lb. 

12.  After  a  suspensive  appeal  has  been  granted  and  the  bond  is  signed 
and  filed  the  Judge  of  the  Court  a  qua  has  no  jurisdiction  in  the 
cause  further  than  to  ascertain  that  the  security  is  good  and  so]  vent. 

lb, 

18.  The  appeal  from  a  judgment  of  the  District  Court  involving  the  right 
of  office,  returnable  before  the  Supreme  Court  in  New  Orleans,  will 
be  dismissed  on  motion,  if  the  requirements  of  section  13  of  the  act 
of  1866,  page  154,  have  not  been  observed,  in  not  making  the  appeal 
returnable  in  ten  days  after  the  judgment  of  the  lower  court. 

Ingraham  v.  Doherty,  174. 

14.  A  third  party  taking  an  appeal  from  a  judgment  homologating  a 
tutor's  account,  must  make  all  the  parties  who  have  an  interest  in 
maintaining  the  judgment  parlies  to  the  appeal,  otherwise  the  appeal 
will  be  dismissed.  Minors  Smith  v.  Smith,  Tutor,  183. 

15.  In  a  proceeding  by  mandamus,  to  recover  possession  of  the  books, 

papers  and  records  of  an  office  which  he  claims,  the  relator  must 
show  that  he  has  an  interest  in  their  possession  above  five  hundred 
dollars,  to  entitle  him  to  an  appeal  from  the  judgment  dismissing  the 
rule.  State  ex  rel.  WrotnowtJci  v.  Bryan,  186. 

16.  An  order  for  a  suspensive  and  devolutive  appeal  may  be  granted  by 

the  Judge  a  quo,  separately,  or  both,  in  one  order,  and  the  appellant 
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Bay  i„  hw  discretion  .t«I  himmA{  of  the  benefit  of  either  order  br 
giving  the  required  bond  within  the  time  prescribed  by  l«w. 

,  7    .  , ,  '^'•*«.  ^<'«».  ▼.  Jtfc  Fay,  r«Aw,  192. 

,  "P^*'  ^T  *  J"'^«»»  "'«'>»«g  *  -ei^tro  made  ander  «  wnt 
,       ,  '^     ^*'  dismiwed  when)  the  reoord  does  not  show  that  the 
value  of  the  rights  seized  is  above  five  hundred  dollani. 

1  a    wn.       .r.  J>oeteur  r.  Tambotuy,  193. 

18.  Where  the  certificate  of  the  clerk  to  the  record  of  appeal  is  in  dne 
form  and  the  amount  of  the  appeal  bond  is  sdEcient  to  cover  cosiL 
the  appeal  will  not  be  dismissed  on  motion  of  the  appellee. 

lo     All  ffd$on  A  Co.  r.  Scott,  20$. 

iJ.  All  parties  to  the  reoord  interested  in  maintaining  the  iadgmeat 
appealed  from,  must  be  made  parUes  to  the  appeal,  otherwise  the 
appeal  will  be  dismissed.  Dewey  y.  Bird,  Sherif,  20d. 

.0.  When  more  than  three  judicial  days  have  elapsed  after  the  time 
fixed  by  the  Dwtrict  Judge  for  filing  the  transcript,  and  no  cam»  ii 
shown  for  the  delay,  the  appeal  will  be  dismissed  on  motion  of  the 
appellee.  ffounn  &  Brother  v.  J6kn»on,  210. 

^l.  Ihe  appeal  will  be  dumissed  if  the  transcript  is  not  filed  in  the  Sa- 
preme  Court  within  three  judicial  days  after  the  time  allowed  the 
appellant  to  bring  up  the  record. 

00    A  ^"'^9'^'^'^  7"-  M^ckanW  Mutual  Insurance  G<mfMy,  213. 

-;-.  An  apphcation  by  defendant  to  remove  a  cause  is  analogous  to  a  plea 
to  the  jurisdiction,  and  when  ordered  by  the  court,  the  party  against 
whom  It  is  taken  may  appeal,  but  when  the  order  of  removal  is  re- 
fined, no  irreparable  injury  follows,  and  it  is  unappealable.  It  will, 
however,  be  examined  on  the  appeal  taken  by  defendant  fton  %  final 
judgment  on  the  merits,  and  if  found  erroneous  wU!  be  corrected. 

Ro^Md  V.  AdavM  Exprett  Company,  238. 

^o.  Where  citation  of  appeal  is  not  prayed  for  by  the  appellant,  and  none 
la  issued  to  the  appellee,  the  apped  wiU  be  dismissed. 

Adam*  t.  Dtfmody,  238. 

24.  No  appeal  lies  from  a  judgment  not  signed  by  the  judjje. 

Trott  V.  Fox  and  WAer,  26L 

-5.  To  dispense  ^rith  citation  of  appeal,  tto  motion  must  be  made  in  open 
court  at  the  same  term  of  the  court  at  which  the  judgment  is  rea- 
"'f"^-  De  St.  Romes  v.  Macarty,  277. 

26.  Where  a  mandate  has  issued  from  the  Supreme  Court  at  the  instance 
of  one  of  the  parties,  to  the  clerk  of  the  District  Court,  to  amend 
Lis  certificate,  so  as  to  conform  to  the  fact,  and  show  that  all  the 
evidence  adduced  on  the  trial  is  not  contained  in  the  record,  and 
the  clerk  answers  that  he  is  not  aware  that  other  ewidence  than 
that  embraced  in  the  note  of  evidence  and  included  in  his  cer- 
tificate was  offered,  the  appeal  mil  not  bo  dismissed.    The  apbeil 


rmts>  78fl 


•MdaBft^oaoBaau-B- 


APPEAL— C^/iV»ti«/. 

.  will  Dot  be  dipniiRsed  for  want  of  citation  where  the  appellee  appears 
and  urges  other  grounds  for  dismissal  before  that  of  want  of  cita- 
tion. Lee  V.  Goodrich^  Tutor,  3V8, 

27  In  a  suit  where  the  light  of  office  is  involved,  the  appeal  will  not  be 
distuissed  where  the  failure  to  filo  the  record  within  the  time  pre- 
scribed by  law  is  not  imputable  to  the  appellant.  Sec.  12,  acta  of 
1864,  p.  22.  FUh  V.  Collens,  289 

28.  Where  more  than  one  year  has  elapsed  from  the  date  of  the  judg- 
ment uf  the  court  a  qua  before  the  judgment  of  the  Supreme  Court 
is  rendered  dismissing  Hie  appeal,  the  appellant  will  not  be  entitled 
to  a  second  appe<il,  the  time  having  expired  within  which  he  coulU 
appeal.     G  P.  693.  Knox  v.  Duplantier,  29-^, 

29.  A  devoluttve  appeal  from  a  final  judgment  does  not  suspend  or  inter- 

rupt prescription  pending  the  appeal,.    Acts  of  1853,  p.  250. 

Arrowsmith  v.  Durell,  295. 

30.  Where  the  value  of  a  schooner,  the  owneiship  of  which  is  in  dispute, 
is  shown  to  be  above  five  hundred  dollars  by  the  amount  of  the  bond 
for  injunction,  and  the  amount  of  the  appeal  bond,  the  appeal  will 
not  be  dismissed  for  want  of  jurisdiction.     Constitution,  art.  74. 

Gogreve  v,  WhidJiorst,  296. 

31.  Where  the  certificate  of  the  clevk  of  the  District  Court  shows  that 
the  transcript  is  incomplete  and  not  such  as  will  enable  the  appellate 
court  to  examine  the  case  on  its  merits,  the  appeal  will  be  dismissed 
on  motion,  Ruleffy,  Nugent,  299, 

32.  The  Supreme  Court  will  «c  ojfficto  notice  the  want  of  proper  parties) 
and  dismiss  the  appeal  without  motion, 

Martin  v.  Tat/lor  &  Pinckard,  303. 

33.  No  appeal  will  lie  from  a  judgment  dissolving  an  injunction  where 
the  amount  in  dispute  is  not  above  five  hundred  dollars.  The  fact 
that  the  property  seized  exceeds  five  hundred  dollars  in  value  will  not 
give  the  Supreme  Court  jurisdiction  of  the  appeal  from  such  jud^^- 
m«n*-  Gayarre  v.  Ilai/s^  Sheriff,  307, 

34.  Where  the  appeal  is  taken  in  open  court,  citafion  of  appeal  to  the 
appellee  is  unnecessary,  n^k  v.  Moss,  329, 

36,  A.  motion  to  dismiss  the  appeal  for  want  of  a  proper  bond  will  not  be 
noticed  by  the  Supreme  Court  if  not  made  within  three  judicial  days 
from  the  filing  of  the  record,  .     n^ 

36.  Where  the  transcript  of  appeal  is  duly  certified  by  the  clerk  of  the 

District  Court  as  containing  all  the  evidcnco,  etc.,  adduced  on  the 
trial,  it  is  sufficient  to  enable  the  Supreme  Court  to  decide  the  case 
on  its  merits,  and  the  appeal  will  not  be  dismissed. 

State  (X  reL  Hero  v.  Kiot,  330. 

37.  The  affidavit  of  the  appellant  that  his  interest  in  the  controversy  ex- 
ceeds five  hundred  dollars  is  sufficient  to  give  tha  Supreme  Court 
jUrisJictioD  of  the  ap^al,  /^ 
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38.  Where  the  order  of  appeal  has  been  granted  on  petition  the  »p- 
pell.e  must  be  cited,  otherwise  the  appeal  will  be  dismiseed  on  mo- 
tion. Matey  T.  Citizenf^  Mutual  In$.  Co,^  429. 

C9.  An  appeal  will  not  lie  from  an  interlocutory  judgment  permitting  a 
prayer  for  a  jury  to  be  filed  and  continuing  the  case,  nor  for  sustain- 
ing a  challenge  to  the  array  of  jurors.  If  these  orders  have  been 
improperly  rendered  they  may  be  corrected  on  appeal  from  the  final 
judgment.  State  ex  rel.  McGarihy^  y.  Manning^  453. 

40.  Where  the  certificate  of  the  clerk  of  the  District  Court  to  a  tran- 
script of  appeal  makes  no  mention  of  any  testimony  having  been 
adduced,  and  there  are  no  bills  of  exceptions  or  assignment  of  errors 
in  the  record,  the  appeal  will  be  dbmissed  on  motion. 

MeUon,  y.  Sandel,  458. 

41.  Citation  of  appeal  must  be  served  on  the  appellee  if  he  reside  in  the 

State,  and  on  the  advocate  if  he  be  a  non-resident.     Service   on  the 
the  agent  is  not  good. 

McTntoth,  Adm.,  y.  McLeody  Adntj.  465. 

42.  The  appeal  will   be  dismissed  if  the  bond  has  not  been  filed  within 

twelve  months  from  the  date  of  the  order.     Every   act  required  by 

law  to  perfect  an  appeal  when  taken,  must  be  performed  within  the 

delay  allowed  by  law  for  taking  the  appeal. 

Wood  y.  Gallotoayy  481. 

43.  Where  the  creditors  of  a  succession  are  litigating  their  rights  con- 
tradictorily with  each  other  and  the  value  of  the  puccession  exceeds 
five  hundred  dollars,  an  appeal  will  lie  to  the  Supreme  Court  altbougJi 
the  claim  of  each  creditor  may  not  amount  to  that  sum. 

Succession  of  Gale,  487. 

44.  Where  the  clerk  of  the  District  Court  fails  to  rcdjoe  the  testimony 
to  writing  and  annex  it  to  the  record,  in  a  suit  founded  on  an  oppo- 
sition to  an  executor's  account,  the  Supreme  Court  will  remand 
the  cause,  with  instructions  to  have  the  evidence  reduced  to  writing. 

Succession  of  Ross,  511. 

45.  When  an  appeal  is  taken  from  a  judgment  on  a  joint  contract,  all 
who  were  required  to  be  made  parties  in  the  court  below  must  be 
made  parties  to  the  appeal,  otherwise  the  appeal  will  be  dismissed. 

*  Noble  V.  Logan,  515. 

46.  Where  the  order  fixes  the  amount  of  the  bond  for  a  devolutive 
appeal,  and  the  amount  required  by  law  for  a  suspensive  appeal, 
and  the  bond  is  given  for  an  amount  loss  than  that  required  by  law 
for  a  suspensive  appeal,  the  appeal  will  not  be  dismissed,  but  will 
be  declared  devolutive  only.  Jenkins  v,  Hoioard,  597. 

47.  Where  one  judgment  debtor  in  solido  appeals  from  the  judgment 
without  making  his  co-debtor  a  party,  the  appeal  will  be  dismissed 
for  want  of  proper  parties.     Broussard  v.  Guidry  and  Dupre^  618, 


j 


INDEX.  791 

APPEAL—  Continued. 

48.  The  appeal  will  be  dismissed  wbere  the  failure  to  cite  one  of  the  ap- 
pellees is  imputable  to  the  appellant.       Fotier  y,  Thibodeau,  618. 

40.  A  third  party,  on  appealing  from  a  final  judgment  on  the  ground  of 
his  liability  to  contribute,  must  cite  the  plaintiff  and  defendant  as 
appellees,  otherwise  the  appeal  Avill  be  dismissed  for  want  of  proper 
parties.  .    *  Gilbtau  v.  Cormier  &  Roj/y  629. 

50.  The  fact  that  the  name  of  the  defendant  is  inserted  in  the  appeal  bond 
will  not  supply  the  defect.  lb, 

51.  The  omission  to  ask  for  citation  of  the  defendant  in  the  appeal  is 
imputable  to  the  appellant.  lb. . 

52.  An  appeal  from  an  interlocutory  judgment  will  not  be  entertained^ 

where  it  is  not  manifest  that  such  decree  would  work  irreparable 
injury.  Wolff  y.  McKinnetf,  634. 

53.  Where  judgment  has  been  rendered  in  the  lower  court  against  the 
maker  and  indorser  of  a  promissory  note,  and  the  maker  appeals, 
he  must  make  the  indorser  a  party,  otherwise  the  appeal  will  be 
dismissed  for  want  of  proper  parcies.  Sitting  y.  Littell,  046. 

54.  The  affidavit  of  the  district  judge,  filed  in  the  Supremo  Court  in  1867, 

stating  that  an  appeal  was  granted  in  open  court  in  1862,  is  not 
sufficient  to  maintain  the  appeal  in  the  absence  of  an  order  of  appeal 
in  the  record.  Moore  v.  Simmx,  640. 

55.  An  appeal  will  not  be  dismissed  on  the  ground  that   the   record  was 

not  tiled  on  or  before  the  return  day  when  it  is  shown  that  there  was 
no  term  of  the  court  held  at  the  time  fixed,  provided  it  was  filed  on 
the  first  day  of  the  first  meeting  of  the  court  after  the  appeal  was 
taken.  Le/evre  v.  Hai/dd,  663. 

56.  On  a  motion  to  dismiss  an  appeal,  the  Supreme  Court  will  not  notice 

documents  not  forming  a  part  of  the  record.  Nunez  v.  Winston,  606. 

57.  A  clerk  of  the  District  Court  is  not  disqualified  on  account  of  his 
office  from  becoming  surety  on  appeal  bond,  in  an  appeal  from  a 
judgment  from  the  court  of  which  he  is  clerk. 

Walker  v.  Sinwni,  669. 

58.  If  the  clerk  commit  a  clerical  error  of  importance  in  issuing  citation 
to  the  appellee,  its  only  effect  would  be  to  require  time  to  be  given 
for  a  correct  citation.  lb. 

59.  The  filing  of  a  transcript  of  appeal  on  the  first  day  of  the  meeting  of 
the  court  after  the  appeal  is  taken  is  sufficient,  A  party  docs 
not  lose  his  i  ight  of  appeal  because  of  failure  of  the  Supreme  Court 
to  hold  the  next  rcgalar  term  after  it  is  taken.  lb, 

60.  The  several  acts  of  the  Legislature  passed   in  1861,  1865  and  1866,  , 
providing  for  the  return  of  appeals   to   the   Supreme   Court,   were 
enacted  in  the  liberal  spirit  of  reinstating  the   right  of  appeal    in 
all  cases  in  which  it  had  been  lost  or   suspended  by  the   disorgani- 
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sation  of  the  coarts  and  the  utter  confosion  and  derangemeDt  of 
judicial  proceedings  consfH^acnt  apon  a  state  of  war.  These  statutes 
should  be  construed  liberally.  Arceneaux  v.  de  Benoiiy  673. 

61.  Appeal  granted  since  the  first  of  September,  1860,  and  filed  at  the 

proper  places  of  return,  on  or  before  the  return  day  for  s*ioh  appeals, 
are  in  time,  although  the  return  may  be  made  subdequent  to  the  finst 
Monday  of  March,  1866,  to  which  time  the  right  of  appeal  had 
been  extended  by  the  act  of  December,  1865.  The  act  of  Mareh 
22,  1866,  is,  in  its  spirit,  an  extension  of  the  time  beyond  the  first 
Monday  of  March,  1866.  76. 

62.  A  third  party,  appealing  from  a  judgment,  must  allege  and  show  a 
direct  pecuniary  interest  in  the  subjeet  matter  of  the  suit 

State  ex  rel,  Bdden,  Alt.  Gen.j  y.  Market/y  Kaiter^  et  oL^  743. 

63.  The  City  of  New  Orleans  has  ne  pecuniary  interest  in  the  subject 
matter  of  a  suit  brought  under  the  intrusion  act,  No.  156  of  1868, 
to  determine  the  rights  of  parties  to  seats  as  Aldermen  and  Assistant 
Aldermen  of  said  city.  76. 

64.  Objections  to  the  reception  of  testimony  on  trial  in  the  lower  court 
will  not  be  noticed  in  the  appellate  ooart,  unless  the  objections  are 
embodied  in  a  bill  of  eiccptions  to  the  ruling  of  the  judge  admitting 
the  evidence.  Burke  db  Co.  y.  JEdei/  dk  Ptnckard,  749. 

65.  When  the  appeal  is  taken  for  delay  only,  damages  will  be  giyeo 
against  the  appellant  for  frivolous  appeal.  76. 

66.  The  appeal  will  be  dismissed  when  the  failure  to  make  proper  parties 

to  the  appeal  is  imputable  to  the  appeallaot. 

State  ex,  rel,  Freret  y.  WickliffCf  Auditor^  755. 

SsB  Absentees — Parker  y.  Davi$,  157. 

See  Gbim.  i  aw  and  Grim.  Pbo. — Sfattv,  Redding^  188. 

See  Executoby  Process — Taylor  v.HUl^  626. 
APPEAL  BOND. 
1,  The  rule  laid  down  in  article  575  of  the  Code  of  Practice,  which 
requires  that  the  appeal  bond  to  be  given  for  a  suspensive  appeal 
shall  exceed  by  one-half  the  amount  of  the  judgment  appealed 
from,  does  not  apply  to  a  case  where  an  appeal  has  been  taken  from 
a  judgment  homologating  a  tableaux  filed  by  the  executor.  This 
class  of  oases  is  governed  by  the  doctrine  taught  in  Blanchin  v. 
Steamer  Fashion,  10  An.  345;  State  ex  rel.  Hickey  v.  Judge  of 
the  Fourth  District  Court  of  New  Orleans,  20  An.  108,  which  may 
be  rendered  as  follows:  Where  there  is  no  standard  specially  fixed 
by  law  to  the  amount  of  the  appeal  bond  required  to  operate  a 
supersedeas  pending  the  appeal^  the  judge  •  qvo  should  allow  a  sus- 
pensive appeal  on  appellant's  giving  bond  in  an  amount  snffioient  to 

cover  costs. 

Stale  ex  rel,  Gausson  y.  Judge  of  Second  District  Court^  43. 
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2,  After  an  appeal  bond  has  been  filed,  the  judp:e  a  quo  is  coTopetent 
onlj  to  determine  whether  the  nppeal  is  suspenRive  or  devolutive, 
and  to. ascertain  whether  thu  hoietics  on  the  bond  arc  such  us  the 
law  requires.  IL 

8i  The  Supreme  Court  will^  on  application  for  a  prohibition,  inquire 
into  the  sufficiency  of  the  appeal  bond  to  entitle  the  appellant  to  a 
suspensive  appeal.  7/>. 

4.  Where   an  appeal  is  granted  on  motion  in  open  court;  the  names  of 

the  appellees  most  be  inserted  in  the  appeal  bond,  otherwise  the 

appeal  will  be  dismissed  for  want  of  proper  parties* 

Sriccession  of  Weigelf  149. 

5.  The  Judge  of  the  District  Court  is  competent  to  determine  the  suf- 
ficiency of  the  security  on  appeal  bond,  after  the  appeal  has  been 
taken  and  filed  in  the  Supreme  Court,  and  if  he  ^nds  the  bond  not 
such  as  the  law  requires,  he  may  order  execution  to  issue,  notwith- 
standing the  appeal. 

State  ex  rel,  Simonds  v.  Judge  of  Seventh  District  Court,  178. 

6.  An  appeal  bond  is  lawful  and  operative  when  signed  by  two  or  more 
sureties,  who  bind  themseH'es  each  for  a  stated  sum  or  portion  of  the 
bond,  the  aggregate  amount  of  the  respective  sums  being  the  full 
amount  required  by  law. 

State  ex  rel.  Roman  v.  Judge  of  Bixth  District  Court,  443 

7.  Under  the  charter,  the  city  of  Carrollton  is  dispensed  from  giving 
bond  in  case  of  appeal. 

UarroUton-  v.  Board  of  Metropolitan  Police,  447. 

8.  An  appeal  bond  is  valid  if  each  of  the  sureties  bind  himself  for  half 
the  entire  amount. 

State  ex  rel.  MitcheU,  Craig  do  Co.  v.  Judge  Sixth  Dist.  Court,  730. 

9.  The  Supreme  Court  will  examine  into  the  validity  and  sufficiency  of 
the  security  of  the  appeal  bond  on  an  application  for  a  prohibition, 
and  if  the  bond  is  legal  in  form,  and  the  security  good  and  solvent, 
the  prohibition  will  issue  pending  the  appeal.  76. 

10.  The  appeal  bond  must  be  made  payable  to  the  clerk  of  the  court 
from  which  the  appeal  is  taken.  The  appeal  will  be  dismissed  if 
the  bond  is  not  so  taken.  Maria  dc  Co.  v.  Merman,  756. 

ATTACHMENT. 

1.  In  an  attachment  suit,  no  judgement  oan  be  rendered  against  the 
garnishee  before  judgment  is  obtained  against  the  debtor. 

CMns  dc  Lealce  v.  Friend — Yeatman,  Gamishee,  7. 

2.  To  entitle  the  creditor  to  the  remedy  by  attachment  against  a  resi- 

dent debtor,  it  must  be  shown  that  he  is  about  leaving  the  State 
permanently.  Schorton  v.  DavU  <&  Brother,  173. 

8.  The  bonding  of  the  property  attached  by  the  defendant  is  not  an 
acknowledgment  that  the  writ  of  attachment  providently  issued. 

Avet  dh  Cambon  v.  Albo,  249. 

4.  The  defendant  in  an  attachment  suit  may  have  the  attachment  dis- 
solved by  a  judgment  of  the  court  after  he  has  come  into  the  poftsea- 
fiion  of  the  property  attached,  by  giving  bond  for  its  release,      lb. 

100 
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ATTORNEYS  AND  ATTORNEYS'  FEES. 

1.  The  Btipulation  in  tbe  act  of  mortgage  of  five  per  ccDt.  to  oorcr 

attorney's  fees  Id  case  tbe  holder  is  compelled  to  resort  to  legal 
proceediogs  to  compel  payment  of  tbe  obligation,  is  not  iisnrioiis. 

Siege!  v.  Drutnwif  S. 

2.  The  attorney  of  reoord  is  not  competent  to  make  the  necessary 
affidavit  to  obtain  a  trial  by  jury  in  a  snit  on  a  promissory  note, 
where  it  is  shown  that  the  party  resides  in  the  parish  and  is  withia 
the  limits  of  the  pariish  at  the  time. 

Wimbish  V.  Wade  and  Percy,  180. 
8*  The  act  of  the  Legislatare  of  1865  imposing  a  license  tax  on  attor- 
neys at  law  is  equal  and  uniform  on  all  persons  engaged  in  the 
practice  of  the  profession,  and  is  therefore  not  in  oonflict  with 
article  124  of  the  Constitution  of  1864,  nor  with  article  118  of  the 
Constitution  of  1868.  SUiU  v.  King^  201. 

4.  The  State,  having  autborixed  the  issuing  of  a  license  to  a  party  to 
practice  law^  is  not  thereby  prooluded  from  taxing  such  party  an- 
nually for  pursuing  the  profession  within  the  State.  Ih. 

5.  Where  the  authority  of  an  attorney  at  law  to  appear  in  a  cause  is 

not  questioned  it  will  be  presumed,  and  his  acts  will  be  binding  on 

the  party  for  whom  he  appears. 

Rosenjield  v.  Adams  Express  Co.,  233, 

6.  The  instructions  of  the  attorney  of  record,  who  placed  the  writ  of 
Ji,  fa,  in  the  hands  of  the  sheriff,  tp  retain  it  after  the  return  day, 
will  protect  the  sheriff  from  liability  for  failing  to  return  the  writ. 

Simons  v.  Steamer  White  and  Owners^  590. 

7.  The   Btipulation   in   the  act  of  mortgage  of  two  per  cent,  to  cover 

attorney's  fees,  if  resort  be  had  to  legal  proceeding,  is  made  in 
favor  of  the  creditor,  and  Is  collectable  with  the  principal  debt. 

Simon  V.  Hdijleigh,  607. 

8.  In  fixing  the  value  of  the  services  rendered  by  an  attorney  in  a 

litigation  in  which  he  has  been  engaged,  the  court  will  not  be  gov- 
erned exclusively  by  the  estimate  of  the  witnesses,  but  will  look  into 
the  whole  record  and  form  an  estimate  founded  on  the  usual  charges 
made  for  such  services  as  appear  to  have  been  rendered. 

OiUlom  v.  Mock,  687. 

9.  The  averment  in  the  petition  that  the  defendants  are  non-residents 
is  sufficient  to  authorize  the  appointment  of  an  attorney  to  repre- 
sent them  in  a  proceeding  via  txecutiva.    Monition  of  HaU^  692. 

10.  The  court  will  notice  judicially  who  are  its  attorneys,  and  where  it 
appears  that  an  attorney  has  been  appointed  curator  ad  hoc,  the 
phrase  curator  ad  hoc  will  be  treated  as  surplasage  and  the  appoint- 
ment be  regarded  as  that  of  attorney  to  represent  the  absentee.    lb. 

11,  The  attorney  appointed  to  represent  the  absentee  in  a  proeeediog 
via  execiuiva  is  the  proper  party  to  whom  notice  of  seizure  must  be 
addressed,  and  on  whom  service  must  be  made.  i6. 
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ATTORNEY  FOR  ABSENT  HEIRS, 

1.  The  fanctions  of  the  attorney  for   absent  heirs  oeases  when  the 
'  heirs  present  themselves,  and  are  recognized  and  put  into  posses- 
i        fiion  of  the  succession  bj  order  of  the  court. 

Succession  of  Mc Arthur,  432, 
BAILMENT. 

1.  In  order  to  avoid  likbiKtj  for  the  loss  of  cotton  on  storage,  the 
warehouse  keeper  must  show  that  the  loss  .occurred  without  his 
fault.  He  cannot  be  relieved  1)j  showing  that  the  loss  occurred  by 
an  overpowering  force.  He  must  also  show  that  he  used  all 
possible  means  to  preserve  it. 

Schwartz,  Kavffman  dh  Co.  v.  Baer,  601. 

2.  A  warehouse  keeper  gave  a  receipt  to  the  depositor  for  cotton  re- 
ceived on  storage  *'  with  the  stipulation  in  the  receipt  'to  be  de- 
livered in  the  same  condition  and  order  on  presentation  of  this  re- 
ceipt or  order." '  The  depositor  4ub«equently  received  a  portion  of 
the  cotton,  for  which  he  gave  a  receipt.  Held — That  the  presenta- 
tion of  the  order  and  the  delivery  of  a  part  of  the  cotton  was  a 
sufficient  putting  in  mora  of  the  whole  amount  to  be  delivered. 

Juiilard  v.  Baer,  603. 
BANKRUPTCY, 

1.  A  judgment  and  certificate  of  discharge  by  the  Bankrupt  Court 
will  operate  a  perpetual  bar  to  farther  proceedings  in  the  State 
courts  against  the  bankrupt,  on  demands  that  existed  before  the 
decree.    Bankrupt  act,  aeo.  34,  approved  March  4, 1867. 

Fox  V.  Weed,  58, 

2.  An  application  for  a  new  surrender  of  an  insolvent  is  a  new  suit, 
and  not  a  continuation  of  the  first  proceedings  against  the'insolvent, 
and  if  not  brought  until  aftor  the  passage  of  the  bankrupt  laws  by 
the  United  States,  cannot  be  entertained  by  the  State  courts. 

Fisk  v.  Montgomery^  440. 
8,  The  passage  of  the  general  bankrupt  laws  by  the  United  States 
superseded  all  State  insolvent  laws.  i6, 

Seb  Evidbnox— ifarcd^m  y.  HU  Grfditors,  423. 

BELLIGERENTS. 

1.  The  exchange  of  prisoners  between  the  sovereign  and  the  insurgent, 
«  engaged  on  the  one  side  by  foroe  of  arms  to  subdue  the  rebellion, 

and  on  the  other  to  establish  their  independence,  does  not  of  itselt 
constitute  the  insurgent  a  belligerent  power.    Smith  v.  Stewart,  67 

2.  The  blockade  of  the  insurgent  ports  by  the  sovereign  does  not  con* 
stitute  the  insurgent  a  belligerent,  within  the  sense  and  meaning  of 
the  term  <<  belligerent/'  as  used  in  international  law,  because  the 
sovereign  might  aooomplish  the  same  result  by  interdicting  com« 
morce  through  those  ports  by  municipal  regulations,  i&. 
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BELLIGERENTS—  Continued, 
8.  The  fact  that  a  revolted  provioce  or  portion  of  a.  oonntry  may  hare 
acquired  the  status  and  position  of  a  belligerent  power,  does  not 
ipto  facto  give  it  the  position  and  status  of  a  de  faeto  guvemment 
A  government  de  facto  arises  only  where  the  established  govern- 
ment has  been  subverted  by  successful  rebellion,  and  the  new  gov- 
ernment exercises  undisputed  sway  for  the  time  being  o^er  the  en- 
tire country.  /^ 

4.  lo  the  late  conflict  between  the  United  Stotes  and  the  acM^Iled 
Confederate  States,  before  the  Confederate  States  ooald  have 
claimed  the  distinction  of  a  de  f<icto  government,  it  was  necessary 
for  them  to  show  undisputed  control  over  the  whole  country  churned, 
with  ,the  ability  to  maintain  that  position.  Jh, 

5.  A  recognition,  by  any  other  independent  power,  of  the  Confederate 
States  as  an  independent  power  before  they  had  demonstrated  their 
ability  to  maintain  their  new  government^  whould  have  been  a  catut 
belli  between  the  United  States  and  such  power.  Jb. 

(5.  Contracts  entered  into  between  belligerent  enemies  are  absolutely 
null.  Overly  y.  Overhy,  493. 

7.  In  the  late  civil  war  between  the  United  States  and  the  (so  called) 
Confederate  btates,  every  individual  within  the  military  lines  of  the 
one,  was  a  belligerent  with  reference  to  the  other,  and  every  con- 
tract between  two  parties,  the  one  residing  within  the  military  lines 
of  the  United  States  and  the  other  residing  within  the  Confederate 
lines  is  obsolutely  null  and  void.  lb. 

8.  The  contract  of  agency  is  included  in  the  prohibitions  established 
by  acts  of  Congress  and  the  proclamation  of  the  President  of  the 
United  States  interdicting  trade  and  intercourse  between  citizens  of 
the  United  States  and  the  insurgents,  and  is  therefore  void.      lb. 

1).  Contracts  entered  into  during  the  late  war  between  parties,  the  one 
residing  within  the  military  lines  of  the  United  States  and  the  other 
within  the  Confederate  lines  of  military  occupation,  are  absolntely 
null,  and  no  action  will  lie  to  enforce  them. 

Noblom  V.  MUborne^  641. 

10.  A  contract  made  between  two  parties,  the  one  residing  within  the 
Federal  lines  of  military  occupation  and  the  other  within  the  so- 
called  Confederate  lines,  during  the  late  war,  is  prohibited  by  act 
of  Congress,  and  is  therefore  null.  Noblom  v.  Sword$y  647. 

BILLS  AND  PROMISwSORY  NOTES. 

1.  The  holder  of  a  promissory  note,  deposited  before  maturity,  to  secure 
the  payment  of  a  pre-existing  debt,  has  a  right  to  sue  for  and  re- 
cover the  whole  amount.  Succession  of  DdUumde^  3. 

2,  A,  a  member  of  the  commercial  firm  of  A  &  B,  executed  his  two 
promissory   notes^   payable  to  his  own  order  and  bty  him  indorsed 
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in  blank,  secured  by  mortgage  on  his  individual  property.  A 
placed  the  notes  in  the  hands  of  the  commercial  firm  of  A  &  B^ 
who  deposited  them  in  pledge  with  C,  to  secure  the  payment  of  a 
note  of  the  firm.  The  note  of  the  firm  was  taken  up  by  them, 
together  with  the  mortgage  notes  held  as  collateral  security;  Held 
by  the  court — That  the  motgage  given  to  secure  the  notes  of  A, 
was  not  extinguished  by  confusion,  they  not  having  been  returned 
into  his  hands.  The  fact  that  they  were  returned  into  the  hands  of 
the  firm  of  which  A  was  a  member,  did  not  place  them  in  his  indi- 
vidual hands,  and  the  mortgage  still  exists.  76. 

3.  The  holder  of  negotiable  pap^r  must,  in  order  to  bind  the  indorser, 

grve  Dotioe  of  non  payment  by  the  maker  in   conformity  with  the 

rules  prescribed  by  the  law  merchant. 

Field  dh  Co,  v.  Delia  /uwspaper  Co,,  24. 

4.  The  doctrine  on  which  the  necessity  of  notice  to  the  indorser  rests, 
is  the  presumption  of  damage  or  injury  sustained  by  him.         lb. 

5.  Whoever  is  entitled  to   a    recourse  over  against  another  party,   is 

presumed  in  law  to  be  injured  by  a  delay  in  receiving  notice  of 
non-payment.  i6« 

6.  An   engagement  by  one  party  to  pay  a  certain  amount  of  money  to 

another  at  a  given  time,  secured  by  mortgage  on  real  estate,  falls 
under  the  class  or  denomination  of  promissory  no^es,  and  is  pre- 
scribed by  the  lapse  of  five  yearp  from  maturity. 

Bank  of  La,  v,  Williams,  121. 

7.  Where  the  evidence  shows  that  the  drawer  of  a  draft  payable  at  a 
future  day  has  notified  the  drawees  not  to  pay  it,  he  is  not  entitled 
to  notice  of  dishonor.  Marx  v.  Wheelis,  140. 

8.  One  party  cannot  hold  another  liable  individually,  on  a  contract 
made  with  him  as  agent.  Jb, 

9.  The  transferee  of  drafts  not  negotiable  occupies  no  bettor  position 
than  the  original  holder.  lb, 

10.  Where  the  signature  of  a  party  to  a  promissory  note  is   specially 

denied  under  oath,  the  burden  of  proof  falls  upon  the  holder,  who 

will  be  bound  to  produce  such  evidence  as  the  law  requires  to  enable 

him  to  recover  on  the  instrument,     C-  P.  art.  325. 

Huddleston  v.  Coyle,  148. 

11.  In  order  to  bind  the  drawer  or  indorser  of  a  protested  draft,  notice 

must  be  direeted  to  his  postolBce.     Notice  sent  to  another  postoffice 

than  that  of  his  domicil  will  not  avail. 

Lafitte,  Dvfilhoe  ds  Co.  v.  Perkins,  171. 

12«  Where  a  party  has  purchased  a  tract  of  land  and  executed  his 

promissory  note  for  the  price,  and  afterwards  takes  up  the  note  by 

giving  his  draft  for  the  payment  thereof,  with  full  knowledge  of  the 

conditition  of  his  title,  he  cannot  set  up  in  defense  to  a  suit  against 

him   as  drawer  of  the  draft  that  the  title  to  the  land  is  defactive  or 

imperfect.  Wivnhish  v.  Wade  and  Fercy^  180. 
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13.  The  attorney  of'  record  is  not  competent  to  make  the 
affidavit  to  obtain  a  trial  bj  jorj,  in  a  suit  on  a  promiflBoiy  note, 
where  it  is  shown  that  the  party  resides  in  the  parish,  and  is  within 
the  limits  of  the  parish  at  the  time.  Jb. 

14.  Payment  of  a  promissory  note  cannot  be  jadieially  enforced  where 
the  consideration  b  shown  to  be  the  price  of  a  sale  of  slaves. 

LytU  y.  Which4sr,  182. 

15.  Consent  to  the  extension  of  the  time  for  the  maturity  between  the 
maker  and  holder  of  a  promissory  note  will  hold  the  indorser  con- 
ditionally liable,  and  notice  of  demand  on  the  maker  need  not  be 
given  the  indorser  until  the.  expiration  of  the  new  date  caused  by 
the  extension.  Walker  t.  Orahawij  209. 

16.  Where  a  promissory  note  is  made  payable  at  a  particular  place,  as 

a  bank,  in  an  action  against  the  maker,  it  is  not  necessary  to  allege 
or  prove  that  demand  of  payment  was  made  at  that  place  to  enable 
the  holder  to  recover.     5  An.  61.  Thiel  v.  Conrad,  42L 

17.  The  maker  of  the  note  may,  however,  when  sued,  set  up  in  defense 
that  he  had  deposited  the  funds  in  the  bank  to  meet  the  note  at 
maturity,  and  show  the  damages  he  has  sustained  by  the  fkilnre  of 
the  holder  to  demand  payment  at  the  place  designated.  lb. 

18.  Want  of  due  diligence  in  making  demand  of  the  maker  of  a  promis- 
sory note  at  maturity,  will  discbarge  the  indorser. 

Mitchell  V.  Youngs  278. 

10,  A  promise  by  the  indorser  to  pay  the  note^  made  in  ignorance  of  his 
discharge,  will  not  bind  him.  Jh. 

20.  An  executor  or  administrator  cannot  bind  the  estate  he  represents 
by  making  or  indorsing  a  promissory  note  in  that  capacity,  but  he 
will  be  held  personally  responsible  for  the  amount,  and  the  holder 
is  not  bound  to  allege  or  prove  that  the  executor  exceeded  his  powen 
in  order  to  hold  him  personally  responsible  on  the  note. 

Livingston  v«  Gausien^  286. 

21.  The  holder  of  negotiable  paper,  made  or  indorsed  by  a  party  oi 

executor,  may  institute  his  action  against  such  party  individnally, 
leaving  to  the  latter  the  right  to  show  that  he  is  not  personally  re- 
sponsible, lb. 

22.  When  a  payment  has  been  made  on  a  promissory  note  which  was 

given  for  the  price  of  slaves,  and  a  new  note  was  executed  for  the 

balance  due,  the  collection  of  the  second  note  cannot  be  judicially 

enforced  on  account  of  the  failure  of  consideration. 

Campbell  Y.  Waters,  Z25. 

23.  Notice  to  one  member  of  a  partnership  which  indorses  a  bill  or  note 
is  notice  to  all,  and  if  one  of  the  firm  dies  before  maturity,  notice  to 
the  survivor  will  bind  the  estate  of  the  deceased  partner.  Parsons 
on  Notes  and  Bills,  vol.  1,  p.  502.  Where  a  commercial  part- 
nership has  been  dissolved  by  the  death  of  one  of  the  partaenii 
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notice  to  the  executor  of  the  deceased  partner  will  not  bind  tho 
partnership  on  an  indorsement  of  the  firm  name  on  a  note  made 
before  the  dissolution;  in  such  a  case  notice  should  have  been  given 
to  the  surviving  partner^  csptcially  if  he  be  the  liquidator  or  reprc* 
sentalive  of  the  firm.  Slocomb  v.  De  Lizardi,  855. 

24.  The  certificate  of  the  notary  that  notice  was  given  by  a  letter  dlreo- 
ted  to  the  indorsor's  barkeeper,  he  not  being  in.  is  defective  in  not 
stating  that  the  service  was  made  at  the  indorser's  residence  or  place 
of  business.  2b, 

25.  A  simple  waiver  of  protest  does  not,  as  a  general  rule,  dispense 
with  demand  and  notice;  but  where  a  dratt  is  made  payable  at  a 
particular  date,  indorsed  iu  bhink  by  a  commercial  firm,  and  one  of 
the  firm  writes  on  the  back  of  it  on  the  day  of  maturity,  and  only 
three  or  four  hours  before  the  usual  time  for  protesting,  '^protest 
waived,"  he  will  be  bound  on  the  draft  without  further  notice  of  its 
dishonor.  Marsh  v.  Waterman^  375. 

26.  A  waiver  of  protest  and  notice  by  an  indorser,  made  at  the  place  of 
payment,  at  the  moment  of  maturity,  will  dispense  with  proof  of 
other  demand.  O'Ltary  v.  Martin^  Cobb  dh  Co.,  389. 

27.  Where  a  promissory  note  is  indorsed  in  blank  by  a  firm  name,  and  a 
waiver  of  protest  and  notice  is  signed  by  the  same  firm,  but  in  a 
different  li and- writing  from  that  of  the  original  indorsement,  and  the 
note,  iudorsement  and  waiver  are  all  ofEcred  and  received  in  evidence 
without  objection,  the  presumption  is  that  the  waiver  was  written  by 
another  member  of  the  firm  from  that  of  the  indorsement,  and  tho 
signatuie  will  be  considered  proved.  lb. 

28.,  Where  the  name  of  the  holder  of  a  promissory  note  appears  as  first  in- 
dorser he  will  be  presumed  to  be  a  surety  with  the  maker.  This 
presumption  may,  however,  be  rebutted  by  proof.  lb. 

29.  A  party  having  given  his  promissory  note  for  the  price  of  land  pur- 
chased, is  debarred  from  setting  up  that  the  valuation  of  the  land 
was  estimated  in  a  depreciated  or  unlawful  currency.  Nor  can  ho 
sot  up  that  a  previous  holder  was  willing  to  take  an  unlawful  currency 
in  payment  of  the  note.  Crosby  v.  TucJcer,  512. 

30.  A  third  holder  of  commercial  paper  before  matuiity  is  not  compelled 
to  prove  that  he  gave  a  valid  consideration  to  enable  him  to  recover 
of  tho  maker,  unless  it  is  shown  that  there  is  want  or  failure  in  the 
original  consideration.       Union  Bank  v.  Succession  of  Ross,  518. 

31.  Notes  given  by  the  heirs  for  the  price  of  slaves  at  probate  sale  can 
not  be  charged  against  them  in  the  account  rendered  by  the  admin- 
istrator. Succession  of  Tauzin,  536. 

32.  Where  the  mail  sevice  can  not  be  used  as  a  means  of  conveying  no- 
tice, the  holder  of  commercial  paper  is  not  excused  if  he  fails  to  use 
all  other  means  within  his  reach  of  bringing  home  notice  to  the  party 
whom  he  wiah^  to  charge.  James  ds  Co.  v.  Wade^  548. 
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33*  To  hold  the  iodorser  on  a  pronive  to  pay  a  proniifsoTj  note  after 
discharge,  the  holder  must  show,  that  the  promide  Waa  made  with  a 
fall  knowledge  of  his  discharge.  IL 

34.  When  the  defcDdant,  the  maker  of  a  promissory  note,  estahlisbei  a 
failare  of  considemtioD  as  hetween  himself  and  his  pajee,  amoaot^ 
ing  to  a  fraaiy  the  holder  bj  iodorsement  is  oblijced  to  show  that 
either  he  or  some  preceding  holder  took  it  in  good  faith  and  fix 
ralae.  Union  Bank  of  Lq»  t.  R^an^  551. 

35.  A  third  holder  of  a  promissory  note,  given  for  the  price  of  a  slave  can 
not  recover  thereon,  althDagh  he  acquired  the  note  in  good  faith,  (ior 
a  valid  consideration,  before  maturity. 

Grove$  v.  Clark  and  Carnal^  567. 
80.  A  commercial  firm  holding  a  note  in  favor  of  ono  of  its  memboi 
without  indorsement,  given  for  money  loaned  by  the  firm,  can  not 
set  up  that  they  are  innocent  third  holders  for  value  against  the  plea 
of  failure  of  consideration.  Norton  <fr  Macauley  r.  Fickent,  575. 
87.  The  law  makes  no  distinction  in  regard  to  prescription,  between  nego- 
tiable and  non-ncgotiablo  promissory  notes  and  bills  of  exchange. 

Robtchaud  v.  Thame,  611, 

38.  A  written  order  drawn  by  one  person  addressed  to  another  direcdog 

him  to  pay  to  a  third  party  a  certain  amount  of  money  at  a  specified 
time,  is  a  bill  of  exchange,  and  is  prescribed  by  the  lapse  of  fire 
years  from  date  of  maturity.  lb, 

39.  A  third  holder  of  negrotiable  paper  before  maturity,  in  good  faith  for 
a  valuable  consideration,  can  recover  thereon,  unless  it  is  shown  affirm- 
atively that  the  original  consideration  was  illegal. 

Coco  V.  CaiUham,  624. 

40.  A  promissory  note,  given  for  (Confederate  money  as  the  consideratioa, 
can  not  be  enforced  in  part,  predicated  upon  an  assumed  value  of 
the  illegal  currency  at  the  time,  when  compared  with  legal  currencj. 

lb. 

41.  A  note  given  by  a  conscript  in  the  so-called  Confederate  army  to 
another  party,  to  serve  in  his  place  as  a  substitute,  is  illegal  and  do 
action  lies  to  enforce  it.  Heidenrnch  v.  Leonard^  628. 

42.  A  third  holder  of  a  promissory  note,  given  for  the  price  of  a  slave, 

cannot  recover  thereon,  although  he  acQuired  it  in  good  faith,  for  a 
valid  consideration,  before  maturity.         Levy  v.  GremUlionj  635. 

43.  Payment  of  a  promissory  note  cannot  be  enforced  when  the  consido^ 
ation  is  shown  to  be  the  procuring,  by  the  holder,  a  detail  for  the 
maker  to  enable  him  to  keep  out  of  the  active  military  service  in  the 
rebellion.  Ecuiin  v.  Dtteretij  656. 

44.  A  written  agreement  to  pay  a  certain  amount  of  money  to  another, 
styled  a  bond,  falls  under  the  class  or  denomination  of  proraissorj 
notes  and  is  prescribed  by  the  lapse  of  five  years  from  mftturity. 

Succe$9ion  of  Voorhie$,  t)59. 

45.  Notes  given  for  the  price  of  slaves  cannot  be  enforced, 

JVunes  T.  WtntUm,  666. 
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46.  The  maker  of  a  promissory  note  can  not  set  up  in  defctise  to  its  ptiy- 
ment  that  the  holder  is  not  the  true  owner,  unless  ho  show  that  the 
assignment  ur  transfer  is  fictitious  and  fraudulent,  and  made  to  de- 
prive him  of  substantial  defense  against  the  true  owner. 

Case,  Receiver,  v.  Watson  &  Dunham,  7S1. 

47.  Where  a  contract  of  sale  of  land,  slaves  and  personal  property  was 

made  for  part  cash  and  part  credit,  for  which  promissory  notes  wort 
executed  by  the  purchaser,  due  at  different  periods  fnf  time  before 
emancipation,  and  a  portion  of  the  notes  for  the  credit  price  have 
been  paid,  the  purchaser  of  the  property  for  which  the  note»  were 
executed,  is  only  bound  to  pay  that  portion  of  the  Ottttftanding  notes 
after  emancipation  which  is  found  to  be  due  on  the  land  and  personal 
property,  in  the  proportion  of  the  value  of  the  land,  slayea  and  per- 
sonal property  in  the  original  contract  of  sale. 

Sandidge  v.  Sandernom^  7^7. 

48.  The  holder  of  a  mixed  obligation,  the  consideration  of  which  is  part 
land  and  part  slaves,  cannot  recover  that  portion  for  which  slaves 
formed  the  consideration.     Constitution,  art.  128.  lb. 

See  Agent  and  Agency — NalU  v.  Higginbothan^  477. 
See  Contracts — Sntterfield  y.  SpurIock,77l. 
See  Peactice — Tai/lor  v.  Little,  665 
BILLS  OF  CREDIT. 

1.  The  certiScate  of  indebtedness  or  notes  authorized  by  the  act  of  the 

General  Assembly,  approved  ninth  of  February^  1866,  are  bills  of 

credit,  and  are  issued  in  violation  of  section  10,  of  article  1,  of  the 

Constitution  of  the  United  States. 

C%  National  Bank  v,  Mahan,  Tax  Collector,  761. 

2.  These  certificates  of  indebtedness  or  bills  of  credit  having  been  issned 
.  in  violation  of  the  prohibitions  in   the  Constitntion  of  the  United 

States,  are  not  receivable  for  taxes  or  other  public  does  to  the  State. 

lb. 

3.  That  the  act  of  the  General  Assembly  approved   ninth  of  February, 

J  806,  entitled,  '<An  act  to  authorize  the  issue  of  certificates  of  in- 
debtedness, and  of  bonds  for  the  funding  of  the  sune,''  is  in  conflict 
with  article  1,  section  10,  of  the  Constitution  of  the  United  States, 
and  is  tiierefore  void.  lb, 

BONDS. 
1.  The  law  of  1856,  section  131,  page  136,  exempting  the  city  of  New 
Oi leans  from  pving  bond  in  litigations  to  which  she  is  a  party,  does 
not  apply  to  the  Treasurer  or  other  officers  of  the  city.  The  statute 
exempting  the  corporation  from  giving  bond  is  an  cfxceptional  one 
and  cannot  be  extended  to  other  parties  than  those  mentioned. 

State  ex  rel.  George  V.  Mount,  City  Ti^tiurer,  177. 
See  Appeal  Bonds. 

101 


802  niDvx. 

CITATION. 
!•  Proof  of  citation  can  only  be  shown  by  the  Sheriff's  retaniy  and  noddag 
can  be  presumed  by  the  conrt. 

Lehlanc  ds  Co.  v.  Ferromx^  26, 

2.  The  Sheriff's  retarn  on  a  citation  cannot  be  amended  cr  corrected 
after  jadgment,  so  as  to  care  nalltties  resulting  from  a  defeetiTc 
citation.  76. 

8.  The  power  to  receive  citation  for  another  must  be  express  and  special; 
it  cannot  be  conferred  by  a  general  mandate.     G.  C.  2065,  2966. 

IL 

4,  When  parties  have  elected  a  domioil  as  a  place  to  receive  citation,  the 
Sheriff's  return  must  show  that  the  service  was  made  at  the  elected 
domicil  in  the  manner  prescribed  by  law.  Ih, 

5.  The  return  of  the  Sheriff  on  a  citation  served  at  the  domicil  of  the 
defendant  must  show  that  the  citation  and  copy  of  petition  wen 
served  on  a  person  of  lawful  age,  who  resided  at  the  domicil  of  the 
defendant  at  the  time.  Oole  r.  Boeha,  613. 

6.  No  valid  judgment  can  be  rendered  against  a  party  until  he  has  beea 
legally  cited.  Ih, 

7.  A  judgment  by  default  that  has  been  improperly  made  final  because 
of  defective  citation,  will  be  set  aside  on  appeal,  and  the  cause  will 
be  remanded.  Dupuy  v,  Arceneauoc,  629. 

8.  A  citation  must  express  the  number  of  days  given  the  defendant  to 
answer  according  to  the  distance  from  his  residence  to  the  place  where 
the  court  is  held,  to  be  reckoned  from  the  date  of  service.  lb. 

9.  In  a  service  of  citation  at  domicil,  the  Shcrlfi^s  return  must  show  that 

the  defendant  was  absent  at  the  time,  and  that  the  person  with  whom 
the  citation  was  left,  was  living  there. 

AmauU  v,  Jvlxea^  630. 

10.  No  legal  judgment  can  be  rendered  on  a  defective  citation.         lb. 

CLERKS  OF  COURT. 

1 .  Section  four  of  the  act  of  the  Legislature,  approved  September  4i 
1868,  making  the  clerks  of  District  Courts  ex  officio  clerks  of  the 
Parish  Courts,  is  in  conflict  with  article  117  of  the  Gonstitutution  of 
1868,  which  declares  that  <'No  person  shall  hold  or  exercise,  at  the 
same  time,  more  than  one  office  of  trust  or  profit,  except  that  of 
justice  of  the  peace  or  notary  public.'' 

Bouanchaud  v.  jyHehert,  138. 

2.  Section  9  of  the  same  act  conflicts  with  article  86  of  the  Gonstitutioo 
which  declares  that  the   Parish  Judges  of  the  several  parishes  shal] 
receive  a  salary  and  fees  to  be  provided  by  law.    The  above  numbered 
sections  of  the  act  No.  51,  approved  September  4,  1868,  are  nncoo- 
stitutional  and  void.    Constitution;  articles  86  and  117.  lb. 
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CLERKS  OF  COVBH— Continued. 

8.  A  elerk  of  the  District  Court  is  not  disqualified  on  Bcconnt  of  his 
office  from  becoming  snrety  on  an  appeal  bond  in  an  appeal  from  a 
judgment  from  the  court  of  which  he  ia  clerk. 

Yfalker  v.  Simon  ^  66^. 
4.  If  the  clerk  commit  a  clerical  error  of  importance  in  issuing  cita- 
tion to  the  appellee  its  only  effect  would  be  to  require  time  to  be 
given  for  a  correct  citation.  lb. 

COMMISSION  MERCHANTS. 

See  Aqency — Poindeocter  v.  Kinfff  697. 

COMMON  CARRIER. 

] .  Where  a  railroad  company^  engaged  «in  the  carrying  trade  as  com- 
mon carriers  for  hire,  receives  and  receipts  for  property  to  be  trans- 
ported to  -  another  point  on  the  line  of  the  road,  the  burden  of  ex- 
cusing its  non-delivery  at  the  point  designated  falls  on  the  company. 

Chapman  v.  Jackson  Railroad  Co,,  224. 

2«  A  common  carrier  is  responsible  to  the  shipper  or  consignee  for  the 
non-delivery  of  goods  which  has  occurred  through  his  fault  or 
negligence.  Simon  dh  Loeh  v.  The  Fung  Shuei/,  363. 

8.  The  omission  of  the  consignee  to  institute  proceedings  to  recover 
goods  which  have  been  stolen  from  the  ship  before  delivery,  will  not 
relieve  the  carrier  from  the  damage  resulting  from  the  failure  to 
deliver.  76, 

4.  The  estimate  of  damages  for  the  loss  of  goods  by  the  carrier  is  their 

net  value  at  the  port  of  destination.  lb. 

5.  A  steamboat  engaged  in  carrying  cattle  or   other  live  stock  frd^ 

different  ports  of  the  country  to  New  Orleans,  for  market,  is  re- 
sponsible for  the  loss  of  the  cattle  while  on  board,  when  it  has 
occurred  through  carelessness  or  negligence.     Pitre  v.  Offut,  679. 

6.  It  is  no  defense  in  case  of  loss  while  the  stock  is  on  board,  for  the 
boat  to  show  a  custom  to  the  effect  that  they  took  no  risk  in  case  of 
losses  of  this  kind.  To  make  the  defense  good  that  such  a  custom 
prevailed,  it  must  be  shown  that  the  shipper  had  full  knowledge  of 
the  custom  at  the  time  of  shipment,  and  that  he  delivered  the  stock 
on  board  with  reference  to  the  custom.  i6« 

COMMUNITY. 

1.  The  surviving  wife,  being  a  partner  in  community,  is  competent  to 
purchase  property  at  probate  sale,  which  she  adminbters  as  execu- 
trix.   Acts  of  1855,  page  78,  section  8. 

Keller  v.  Blanchard,  88* 

2.  The  power  of  the  husband  to  dispose  of  the  community  property 

is  limited  to  that  of  alienation  by  sale  or  otherwise  where  an  equiva- 
lent in  value  is  impliedly  received  for  the  property  disposed  of. 

Bitier  v«  Menge,  216. 


804  INDEX. 

COMMUNITY— CoiKiniierf. 

8.  Tbe  husband  is  prohibited  from  making  any  oonvejance  inter  vivo$ 
of  the  immoTables  of  the  oommnnity  by  a  grataitous  title.       Ih, 

4.  At  the  dissolution  of  the  coinmunity  the  wife  is  entitled  to  one-half 
of  the  immovables  dispoacd  of  by  the  husband;  by  onerous  titles  La 
fraud  of  her  rights,  and  she  may  enforce  them  directly  against  the 
parties  in  possession.  ^* 

6.  A  lease  by  the  husband  of  immovables  belonging  to  the  community 
for  a  term  of  years,  in  the  form  of  a  donation  inter  vivot,  will  M  if 
the  donor  dies  before  the  expiration  of  the  time.  lb. 

G.  The  pharaphernal  property  of  the  wife  can  not  be  seized  for  a  debt 
due  the  community,  growing  out  of  improvements  made  upon  her 
hereditary  lands,  until  her  indebtedness  to  the  community  is  judicially 
established.  Ahat  v.  AtkinBon,  2S9. 

7.  Where  community  property  has  been  sold  and  the  proceeds  applied 
to  the  payment  of  community  debts  for  which  it  was  mortg^ed, 
the  minors  can  not  claim  restitution  in  integrum  without  showing 
injury  from  the  sale,  and  paying  or  tendering  the  amount  whieh 
has  inured  to  their  benefit,  Coulion  y.  Wells,  383. 

8.  A  sale  of  community   property  by  the  husband,  after  the  death  of 

the  wife,  only  conveys  title  to  one  undivided  half  thereof. 

BioMsatf  Tatar,  ▼.  Sullivan,  565. 

0.  A  decree  of  the  court  homologating  the  proceedings  of  a  family 
meeting  which  authorized  the  adjudication  of  the  coramnnity  pro- 
perty to  the  surviving  parent  on  the  ostimate  of  the  inventory, 
MUDunts  to  a  sale  of  the  property  to  the  survivor,  and  not  a  judg- 
ment for  money  oa  which  execution  could  issue. 

Hein  of  BedeU  v.  Maye$,  Tutrix,  643. 

10,  The  heirs,  of  a  deceased  parent  can  not  recover  from  the  survivor, 
who  has  purchased  the  community  iaterest  of  the  deceaaed,  tbat 
portion  of  the  price  .which  is  shown  to  be  for  slaves  belonging  to 
their  deceased  parent.  3. 

11,  The  surviving  husband  having  qualified  as  natural  tutor  to  his  mioor 
children,  and  caused  an  inventory  of 'the  community  property  to 
by  made,  and  on  that  basis  caused  the  one-half  interest  of  the  wife 
in  the  community  to  be  adjudicated  to  him,  for  which  he  executed 
a  special  mortgage  in  favor  of  the  heirs  on  his  own  property,  and  ha 

dies,  and  a  dative  tutor  is  appointed  to  represent  his  minor  children; 
the  dative  tutor,  thus  appointed,   may  vote  at  the  deliberations  of 
the  creditors  to  dispose  of  the  property  of  the  deceased,  an  insol- 
vent Deblanc  v,  Gary,  C89. 
CONFEDERATE  TINEAS ORY  NOTES. 

1.  Contracts  growing  out  of  the  use  of  Confederate  Treasury  nutes  as 
a  medium  of  exchange  cannot  be  judicially  enforced.  19  An. 
268,  288,  859;  Constitution  of  IBQS,  article  127, 

BarrotD  v.  Pike,  14» 
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CONFEDBBATB  TBBASUBY  tiOTES— Continued. 
2«  Contracts  or  tranBaetions,  the  baais  of  trhioh  was  tioD^erate  Traasary 
pot69y  caniiot  be  judicially  enforced   hy  the  courts  of  thia   State. 
19  An.  161,  164,  146, 196^  269^  288,  859,  432,  464;  Constitution 
of  18t'8,  article  127- 

£anJc  of  West  Tenn,  v.  Citizens'  Bank  of  La,^  18. 
d.  Payipent  U>  th^  adnodnistmtor  in  Confederate  Treaaury  not68  of  a 
de'bt  duj0  to  the  .e^te  will  not  shield  the  debtor  from  liability, 

Draughan  v,  Whitey  179. 

4.  A  deposit  in  the  Bank  of  New  Orleans  in  1862,  in  checks  and  drafts 

drawn  t>y  ihe  XJnion  Bank  of  Nashville,  and  by  citizens  of  Tennes- 
tMe,  domg  the  time  that  Confederate  Treasury  notes  were  shown  to 
ht  bankable  funds  in  New  Orleans  and  Nashville,  must  be  con- 
tMcred  as  tiaving  been  made  in  such  funds. 

Foster  ds  McAllister  v.  Bank  of  N'.  0.,  388. 

5.  A  d^aposttor  of  funds  in  Confederate  Treasury  notes,   while   such 

notes  were  afaowa  to  he  bankable  flands,  cannot  recover,  from  the 
bknk  da  mcD^y^  the  ankoiist  ao  deposked,  76. 

•6.  Wtiere  a  party  pnrohased  ohe6ka  drawn  by  one  bank  on  another, 
nod  dniiks  drawh  by  one  party  on  another,  iall  within  the  Confeder- 
al ii^^  at  the  time,  and  paid  for  them  in  Confederate  Treasury 
natra,  he  'iQiist  be  eoosidered  as  pavticeps  criminis  in  giving  credit 
|»  ^t  carraAoy,  eqd  b  wtihoot  the  capacity  to  obtain  the  enforce- 
m^pt  i»f  «ay  «0ntoftQi  or  pbligatioa  growing  out  of  such  transaction 

lb. 

7.  Oonrts  of  justice  Will  no^  lend]  their  aid  to  settle  disputes  growing 
ijfol  <^  aootroiols  reprofbated  by  law.  Bo^d  v.  Chaffe,  476. 

.8.  The  enfionement  of  contracts  by  the  courts  of  this  State,  the   con- 
sideration of  whidh  was  Confederate  notes,  is  prohibited.  lb. 
9.  Paymaat  of  a  legacy  to  a  minor  in  Confederate  notes  is  not  binding 
on  the  legatee  for  the  reason  of  incapacity  to  give  consent. 

Porter  v.  Brown  and  Chaler,  582, 
10.  Ao  agreement  to  sell,  where  the  oonslderation  is  shown  to  be  Con- 
federate Treasury  not^s,  will  not  be  enforced^ 

Biossat,  Tutor  v.  Sullivan,  565. 

XL  Where  the  evidence  shows  that  a  l^t  of  sagar  has  been  sold,  and  a 
portion  of  the  .price  agree!  upon  has  boen^  paid  in  Confederate 
notes,  no  action  will  lie  to  enforce  payment  of  the  balance  of  the 
alleged  price.  Foumei  v.  Beer,  658. 

filll  Aan^Vk^^uillafid  ▼.  Rogay,  250. 
^    StLliS  ASB  PBOMuaoftr  NoTss — Coco  V.  CalHham,  624. 
^f    £xcopTO&8  AiVD  AmamaTRATOBia— Succession  o/  Sprowl 
644.  ' 

<«    PARTiiSRaHiP-*-£Kcoet«ioji  of  Wilder^  871; 
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CONFEDERATE  OBLIGATIONS. 

1.  Two  parties,  A  and  B,  were  engaged  as  partneis  in  the  cotton  ttide, 

oue  rbsiding  within  the  Federal  lines  of  military  occnpatioDiiidtk 
other  in  the  Confederate  lines,  during  die  late  war,  hetween  yImi 
all  trade  was  interdicted*  They  engaged  the  servioes  of  G  to  iuil 
the  cotton  through  the  lines.  Held — ^That,  C  conld  notreeorer 
wa<2:es,  on  the  ground  that  he  was  engaged  in  illicit  traffic,  ezpiarir 
prohibited  by  law.  WiUianu  t.  Gay,  110. 

2.  All  contracts  and  transactions  between  parties  in  aid  of  the  Cm- 

federate  struggle  in  the  late  conflict  between  the  United  States  ai 
the  so-called  Confederate  States,  are  contrary  to  good  monis  tsA 
public  policy,  and  cannot  be  judicially  enforced.  In  all  racH  cm 
the  parties  engaged  will  be  left  where  their  oondaet  has  pbd 
them.  Haney  y.  Manning,  166. 

3.  Where  the  consideration  of  a  promissory  note,  secored  by  a  moctgsge 

on  real  estate,  is  shown  to  be  Confederate  treasury  notes  the  hoMff 
can  not  enforce  the  mortgage  rights  against  the  property  laort^^ 
nor  recover  on  the  note.       Seuzeneau  y.  ScUoy  and  Skmf,  305. 

4.  Abat,  Generes  &  Co.,  commission  merchants  in  the  city  of  Nev  0^ 

leans,  received,  in  1862,  of  Anatole  Cousin,  a  customer  of  iUa, 
the  sum  of  916,715,  in  notes  of  the  so-called  Confederate  States,  to 
be  invested  in  city  bonds  and  notes  secured  by  mortgage.  Ik 
notes  were  invested  in  bonds  of  the  city,  known  as  Defeue  Bood^ 
which  were  redeemable  in  the  same  kind  of  enmnej.  Conn 
brings  suit  for  the  amount  delivered.  Held — ^That  Uie  entire  tnas- 
action,  being  in  Confederate  notes,  was  illegal  and  null.  19  ia. 
161,  288,  359;  Constitution  of  1868,  article  127. 

,       Cousin  Y.  Abaty  Genera  de  A.,  705. 

5.  The  organization  known  as  the  Confederate  States  never  reaebed  tiit 

dignity  of  a  (2e  facto  government.  A. 

6.  The  order  of  Major  General  Butler  compelling  the  holdenof  C^ 

Defense  Bonds  to  pay  a  certain  per  cent,  thereof  for  the  benefit  si 
the  poor  of  New  Orleans,  was  punitory,  and  no  aeUon  lies  to  iwofff 
the  amount  of  such  assessment  A 

See  Partnership — Mc  WiBianu  y.  Bryan  db  Irvine^  21L 

CONSTITUTION. 

1.  The  constitution  of  the  State  of  Louisiana,  adopted  in  1864,  wup 

visional  in  its  character,  and  the  legislation  had  under  it  partook  ^^ 
the  same  nature.  I\>lke  Jury  v.  Mem  of  Burihe,  325. 

2.  The  convention  that  formed  the  constitution  of  1868  wis  ooapeteot 

to  annul  or  continue  in  force  any  of  the  provisions  of  dieooBitit>' 
tion  of  1864|  or  the  laws  passed  thereunder.  A 
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CONSTITUTION— Continued. 

8.  The  aot  of  the  Legislature  of  1855,  aathorizing  the  imposition  of  a 
license  tax  of  one  thousand  dollars  on  each  insurer  or  insurance 
company  chartered  by  the  State,  and  only  imposes  a  license  tax  of 
five  hundred  dollars  on  each  insurance  company  chartered  by  the  laws 
of  the  State,  is  not  in  conflict  with  that  provision  of  the  constitution 
which  requires  that  taxation  shall  be  equal  and  uniform 

State  V.  Fosdick,  434. 

4.  An  agent  of  a  foreign  corporation  domiciliated  and  doing  business  in 
this  State  cannot  invoke  the  inhibiting  clauses  of  the  constitution  of 
the  United  State  against  acts  of  the  Legislature  which  it  is  alleged 
discriminate  between  citizens  of  this  State  and  those  of  the  other 
States  of  the  Union.  Ih. 

5.  Article  128  of  the  Stato  constitution  of  1668,  in  declaring  that  ''con- 
tracts for  the  sale  of  persons  are  null  aod  void,  and  shall  not  be  en- 
forced by  the  courts-  of  this  State,"  does  not  impair  the  obligations 
of  a  contract.    It  merely  prohibits  the  execution   of  contracts  that 

have  been  declared  void  by  the  sovereign  power. 

Armstrong  v.  Lccomfe,  527, 

5.  A  third  holder  of  a  negotiable  paper  before  maturity  is  not  excepted 
from  the  prohibition,  lb. 

6.  The  prohibition  against  the  enactment  of  laws  impairing  the  obliga- 
,  tions  of  contracts  has  no  application  to  the  sovereign  power.     lb, 

7.  Courts  will  not  declare  an    act   of  the   Legislature   void   unless  its 

unconstitutionality  is  established  beyond  all  reasonable  doubt. 

Edwards  v.  Dupuy,  694. 

8.  The  act  of  the  Legislature  of  1869,  No.  110,  entitled  <<An  Act  to 
Amend  and  re-enact  sections  four  and  nine  of  an  act  entitled  an  act 
to  organize  the  parish  courts  of  this  State,"  etc.,  is  constitutional. 
See  Hawley  v.  Barlow,  563.  lb, 

9.  The  act  of    the   General  Assembly,  approved   ninth  of    February, 

1866,  entitled  "  An  Act  to  authorize  the  issue  of  certificates  of  in- 
debtedness, and  bonds  for  the  funding  of  the  same,"  is  in  conflict 
with  article  1,  section  10,  of  the  constitution  6f  the  United  States, 
and  is  therefore  void. 

Citj/  National  Bank  v.  Mahan^  Tax  Collector,  751. 

Sex  Criminal  Law  and  Criminal  Pbooxedinqs — State  v.  Jack- 
soUf  674. 

CONSTRUCTION,  RULES  OR 

!•  The  term  "each  house"  used  in  articles  33  and  42  of  the  Constitu- 
tion of  1868^  means  a  majority  of  the  members  elected  to  either 
body.  Frelisen  v.  Mahan,  79. 

2.  Four-fifths  of  a  quorum  of  each  house  may  dispense  with  the  rule  re- 
quiring any  bill  to  be  read  on  three  several  days.  76. 

In  ascertaining  the  meaning  of  a  statute,  the  rule  is  well  settled,  that 
it  should  be  so  oonstrued,  if  possible,  that  no  clause,  sentence,  or 
word,  shall  be  superfluous  or  insignificant.     Staes  v.  Gastinel,  407. 
SxB  Law8—  Arrowsmith  v.  Durell,  295. 
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CONTRACTS. 

1.  Solidarity  ib  never  presumed;  it  exists,  if  at  aH,  w&en  serenl  penoM 
bind  themselTes  towards  another  for  the  same  earn,  at  die  same  tiae 
and  in  the  same  contract. 

Stotoers  ▼.  Succesnon  of  JBtackhui^  127. 

2.  A  lamber  dealer  cannot  recover  from  the  proprietor,  who  is  haii^ 
a  boilding  erected  under  oontracty  the  prtee  of  lumber  which  he  )m 
furnished  to  the  builder,  unless  he  shows  that  the  proprietor  is  is- 
debted  to  the  builder.  JEkucJlert  r.  Barter^  387. 

8.  Courts  of  justice  will  not  extend  relief  to  a  party  against  his  oti 

contract  without  exacting  jusUce  from  his  adversary, 

Latham  ▼.  Siekiy,  495. 

4.  A  contract  that  cannot  be  enforoed  against  the  priiMi^  fer  want  of 
a  lawful  cause,  can  not  be  enforced  agaioat  the  ▼eadee^ef  iiie  pn» 
cipal.  Aycl  V.  Okajk^  47Q. 

5.  Courts  of  justice  will  not  lend  their  aid  te  settle  difepiitee  giwiig 

out  of  contracts  reprobated  by  law.    -  JL 

6.  The  enforcement  of  contracts  by  the  cowls  of  Aie^Siite,  fteeoa- 
sideration  of  which  was  Confederate  notes,  is  prohibited.  J&. 

7.  Delivery  is  of  the  essence  of  a  contract  of  deposit,  anvf  when  eMtoa 

was  to  be  weighed,  no  delivery  could  take  place  until  it  was  wd^ied, 

Tameret  v.  ManhaU,  §19. 

8.  Where  the  evidence  shows  that  a  sum  was  paid  in  Confederate  aote% 
for  a  lot  of  cotton,  no  action  will  lie  to  enforce  the  contract  for  the  re- 
covery of  the  cotton  or  its  value.  A 

9«  A  conversation  between  one  party  to  a  contract  and  a  third  paitf,o«t 
of  the  presence  of  the  other  party,  is  inadmissible  oa  a  tiial  w  ftsdt 
to  enforce  the  contract.  BeAd  v.  Hmakimaf  MO. 

10.  Where  a  sale  of  land  and  slaves  was  made  before  ennneiptftiisa,  aal 

notes  were  executed  for  the  price,  andthe  ptMnchatfer  after wanhr resor 
veys  or  retrocedes  to  the  vendor  a  portion  of  the  slavefi  at  a  fixsi 
price,  and  a  credit  is  given  to  the  purchaser  on  a  paotioolaa  filapr 
tion  of  his,  given  to  the  vendor  as  a  part  of  the  psiee  oi  thesik, 
the  vendor  is  bound  by  the  act^  although  eduAieipatioa  had  tikn 
place  before  it  was  passed.  The  vendor,  having  %teed  te  and  » 
cepted  the  retrocession,  can  not  afterwards  invoke  its  imLO^oralitj  ail 
nullity  to  avoid  its  effect.  SutUtJidd  r.  Sputhckf  771. 

11.  In  a  suit  to  enforce  a  contract  founded  on  a  mixed  coDaideiVfio%  psii 

land  and  part  slaves,  if  the  evidence  fails  to  show  what  portion  is  for 
knd  and  what  for  slaves,  the  case  will  be  remanded  for  the  purpon 
of  ascertaining  by  evidcnoe  the  relative  ptoporfiens  ef  eaeh^      A. 

See  Action — Gatdtn  v.  Wcmack^  W3. 

See  Belligbbxnts— Over&y  V.  Overhy^  498. 

See  BvLhiQWLEHTB—Moblom  t«  MdbmWy  641 

See  Bklliosbints — IfMem^  v*  Stoord^  647. 

See  Bills  amb  Pbomib80BT  HmM^SamdU^  ▼;  AmAmm^  7S7. 

See  SovERSiQN  PovfSB — Dranguet  v.  jRotf,  688. 
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CORPORATIONS. 

1.  Paragraph  12  of  section  7  of  the  charter  of  the  city  of  Jefferson 
(Laws  of  1867,  No.  57,)  requires  that  all  contracts  for  opeoiDg, 
widening,  paving  and  improving  the  streets^  authorized  by  the  Com- 
mon Council  shhll  be  adjudicated  by  the  Controlleri  under  r^nlations 
prescribed  by  the  Council,  to  the  loweU  bidder.  An  adjudication  by 
direction  of  the  Oouncil,  by  the  Controller,  of  a  contract  for  paving 
one  of  the  streets  of  the  city  with  the  KicoUon  pavement  to  a  firm 
or  company  having  the  exclusive  right  to  make  such  pavement  within 
the  limits  of  the  State  of  Louisiana,  is  in  conflict  with  this  provision 
of  the  statute;  and  the  owners  of  property  fronting  on  the  street 
paved  with  this  kind  of  pavement  by  a  company  having  the  exdu* 
sive  right,  cannot  be  compelled  to  pay  the  two-thirds  of  the  cost  of 
making  the  pavement.  Bennett  v.  City  of  Jeffervmy  143. 

2.  The  piinciple  competition  enunciated  by  the  statute  must  be  observed 
by  the  Council  in  letting  out  contracts  for  the  improvement. of  the 
streets,  otherwise  the  owners  of  property  fronting  on  the  streets  im* 
proved  canoot  be  compelled  to  pay  the  charges  assessed  against 
them  for  making  the  improvement.  i6, 

S.  The  omission  in  the  Constitution  of  1868  of  article  133  of  the  Con- 
stitution  of  186  Jt,  loft  the  whole  subject  of  the  corporation  of  the 
city  of  New  Orleans  and  its  police  regulations  under  the  power  and 
I  discretion  of  the  Legislature.  Diamond  v.  Cain,  309. 

i  4.  Act  No.  1,  approved  July  9,  1868,  creating  a  Board  of  Police  Com- 

I  missioners  for  the  city  of  New  Orleans  and  giving  them  full  power 

I  to  remove  and  appoint  the  police  force,  and  repealing  all  other  acts 

I  and  parts  of  acts  in  conflict  with  its  provisions,  divested  the  Mayor 

of  the  city  of  New  Orleans  of  all  authority  to  appoint  a  chief  or 
other  policeman.  Articles  159  and  42  of  the  Constitution  of  1868 
were  not  violated  in  the  passage  of  this  act.  (See  acts  Nos.  74  and 
145  of  1868,  and  Nos.  60  and  92  of  1869.)  lb. 

5.  The  appointment  of  a  chief  of  police  by  the  Mayor  of  the  city  of 

New  Orleans  after  the  passage  of  act  No.  I,  approved  on  the  ninth 

of  July,  1868,  was  without  any  legal  force  or  effect,  and  such  officer 

so  appointed  had,  by  virtue  of  his  appointment,  do  interest  in  the 
office  of  chief  of  police,  nor  in  the  office  of  superintendent  of 
metropolitan  police  created  by  act  No.  74,  approved  September  14« 
1868.  Having  no  interest  in  the  office,  he  was  not  entitled  to  tho 
writ  of  que  warranto  nor  injunction.  lb, 

6.  The  Common  Council  of  the  city  of  New  Orleans  have  no  power  to 
fill  vacancies  in  offices  of  the  corporation  arisine  from  death,  resign 
nation  or  otherwise.  In  such  cases  it  is  made  the  duty  of  tho 
Governor  to  appoint  for  the  unexpired  term. 

State  ex  rel,  Belden,  AtCy  Gen,^  v.  Leovyj  538. 

7.  The  city  of  Shreveport  has  no  control  over  the  public  ferries  across 
the  Red  River  beyond  the  limits  of  the  oorporatioD. 

sQNM  y.  PMct  Jury.  586 
lOi 
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CRIMINAL  LAW  AND  CRIMINAL  PROCEEDINGS. 

1.  In  proyiding  against  the  crime  of  anon,  oar  statute  makes  no  dis- 

dnction  in  reference  to  the  ownership  of  the  bouse  or  bailding  de* 
stroyed  bj  fire,  whether  belonging  to  the  accascd  or  to  a  third  penon. 
And  the  only  object  of  the  allegation  of  ownership  of  property  ia 
the  indictment  u  to  describe  and  identify  the  object  of  the  crime. 

StaU  V.  Elder,  157. 

2.  The  poesession,  occupancy  and  control  of  a  house  or  bam  and  staUe 
that  has  been  destroyed  by  fire,  may  be  shown  by  parol  evideDcein 
the  prosecution  of  a  party  charged  with  the  crime  of  arson.      Ih, 

3.  Under  the  statute  of  1855,  page  137,  providing  against  the  crime 
of  arson,  the  State  will  be  allowed  to  amend  the  bill  of  indictment  m 
all  matters  relating  to  the  form  thereof.  i&- 

4.  After  the  jury  was  empanneled  and  the  trial  commenced,  the  Dis- 

trict Attorney  moyed  to  amend  the  indictment  by  inserting  tlie 
words  ^'the  aforesaid  bam  and  stable  being/'  which  was  allowed  by 
the  court.  Held— That  this  amendment  does  not  alter  the  nib* 
stance  of  the  indictment,  or  create  a  new  or  different  charge.    Jh, 

5.  In  a  criminal  case,  not  capital,  where  a  fine  above  three  hundred 
dollars  has  not  been  imposed,  the  appeal  will  be  dismissed  for  want 
of  jurisdiction.     Constitution,  art.  74.        State  y.  Redding^  188. 

9.  Where  one  of  the  panel  of  the  grand  jury  is  disqualified,  any  in- 
dictment found  by  tlu)m  is  null  and  void,  and  the  accuFed  mi/ 
raise  the  objection  and  show  the  fact  after  verdict. 

Statt  V.  Parki,  251. 

7.  A  party  convicted  by  a  jury,  on  the  information  of  the  District 
Attorney,  of  the  crime  of  larceny,  cannot  urge  in  arrest  of  jadg- 
ment  that  the  charge  of  burglary  is  not  properly  set  out  in  the  in- 
formation. StaU  V.  &Brien,  265. 

8.  In  criminal  cases  the  Supreme  Court  has  jurisdiction  on  qaestionsof 
law  only.  Constitution,  art.  74.  Questions  of  continuance,  and  the 
grounds  of  the  motion  to  quash,  depending  solely  on  facts,  cannot  be 
examined  on  appeal.  StcUe  v.  Watktm  and  Nelson,  290. 

0.  In  capital  cases,  jurors  are  not  permitted  to  separate  af);or  they  bate 
been  sworn.  Stale  v.  Evans,  321. 

10.  A  verdict  of  guilty  of  a  capital  oflfcnse  will  be  set  aside,  and  a  new 

trial  ordered  where  the  jury  have  separated  after  they  were  sworn 
and  before  verdict.  lb, 

11.  In  cases  not  capital  the  jury  may  be  allowed  to  separate  at  the  dis- 
cretion of  the  judge  before  verdict.  lb. 

12.  The  bill  of  indictment  under  the  seventh  section  of  the  act  of  tbe 
Legislature;  approved  M^urch  14,  1855,  must  charge  the  accused 
with  two  specific  acts,  the  concurtdhce  of  which,  in  point  of  time^ 
creates  a  capital  ofEbnso.  State  v«  Broton,  347. 
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13.  Where  the  indictment  tinder  this  statute  fails  to  set  out  the  two  dis- 
tinct offenses  which  constitute  the  crime  against  which  it  is  aimed, 
but  sufficiently  describes  the  offense  of  burglary,  and  a  verdict  of 
guilty  of  a  capital  offense  has  been  retiimed  by  the  jury^  and  sentence 
is  pronounced  thereon  by  the  court,  the  case  will  be  remanded  for 
sentence  in  accordance  with  the  formalities  prescribed  against  the 
orime  of  burgla^.  lb, 

14.  The  bill  of  iqdiotment  for  t}ie  orime  of  embezzlement  must  designate 
the  thing  embezzled.  Charging  the  accused  with  the  embezzlement 
of  the  sum  of  eleven  dollars  is  insufficient  to  hold  the  prisoner. 

State  V.  Muston,  442. 

15.  Declarations  or  threats  of  the  deceased  towards  the  accused,  in  order 
to  constitute  a  part  of  the  res  geetoe,  must  be  made  at  the  time  of  the 
act  done  which  they  are  supposed  to  characterize^  and  so  to  harmon* 
ize  with  it  as  to  constitute  one  transaction. 

State  V.   Gregor,  473. 

16.  Declarations  by  the  deceased  to  witness,  towards  the  accused,  made 
before  the  homicide  and  not  communicated  to  the  accused,  do  not 
form  a  part  of  the  res  gestae^  and  are  therefore  inadmissible  on  that 
ground.  lb, 

17.  Declarations  or  threats  made  to  third  parties  by  the  deceased  towards 
the  accused  before  the  homicide,  are  not  admissible  without  first 
showing  that  they  were  communicated  to  the  accused  before  the 
killing.  «  lb. 

IS.  The  order  of  the  District  Judge  overruling  a  motion  for  a  new  trial 
in  a  criminal  case  on  the  affidavit  of  newly  discovered  evidence, 
presents  the  question  of  diligencei  and  not  an  unmixed  question  of 
law,  and  cannot  be  reviewed  on  appeal.  lb. 

19.  Where  two  parties  are  tried  together  for  the  crime  of  murder,  each 
one  is  entitled  to  twelve  peremptory  challenges  to  the  jurors.  In 
such  a  case  the  privileges  of  the  one  must  not  be  prejudiced  by  the 
acts  of  the  other.  State  v.  McLean  and  Hamilton,  516. 

20.  The  objection  that  one  of  the  petit  jurors  was  not  a  registered 
voter,  comes  too  late  if  not  made  until  after  verdict  lb. 

21.  The  statute  of  the  State  of  Louisiiina  of  1855,  authorizing  prosecu- 
tions  by  the  District  Attorney  on  information,  is  not  io  coDflict  with 
the  fifth  amendment  to  the  Constitution  of  the  United  States,  which 
declares  ''that  no  person  shall  be  held  to  answer  for  a  capital  or 
other  infamous  crime,  unless  on  a  presentment  or  indictment  by  a 
grand  jury.''  The  restriction  by  this  amendment  to  the  Constiiu^ 
tion  of  the  United  States  has  no  application  to  the  State  courts. 

State  V.  Jackson  and  Smith,  574. 

S2.  An  order  of  the  judge  authorizing  the  sheriff  to  discharge  the 
prisoner  on  giving  bond  in  a  fixed  amount,  is  a  sufficient  authority 
to  the  sheriff  to  receive  the  bond  and  file  it  in  court^  and  th^ 
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Bureties  od  the  bond  having  obtained  the  piiaooer^s  rdeaae^  on  Itii 
oonstrnotion  are  debarred  from  aetting  up  this  defienae  in  a  nit  &r 
the  forfeiture  of  the  bond.  SiaU  r.  LoA^  589. 

28.  The  oonditioA  in  a  bond  of  release  ''that  the  prisoner  shall  aol  de- 
part withont  leave  of  the  oonrt/'  will  bind  the  suredea^  aithoa^ 
the  defense  is  not  aoenrately  deseribed  in  the  bodj  of  the  bond.  A 

24.  All  objeetions  to  the  informalities  which  may  huTe  ooeoned  in  the 

formation,  drawing  or  summoning  of  the  grand  jury  must  be  mde 
on  the  first  day  of  the  term  of  the  court  and  not  Aflberwaida. 

&aU  Y.  HaJB^pamer^  609. 

25.  Where  the  vonire  from  which  the  grand  jury  is  drawn  is  eompond 

of  legally  qualified  jnrymen,  it  will  not  be  set  aside  on  objeetka 
made  after  the  first  day  of  the  term,  Ik 

CUEATOB  AD  HOC. 
1.  Where  a  party,  while  residing  in  New  Orleansi  execHited  a  moitgigi 
on  his  property  there,  and  afterwards  by  his  own  viJuntaiy  id^ 
leaves  the  State,  and  remains  away  for  neariy  two  yeais,  having  kft 
no  sgent  in  charge  pf  his  propertyi  or  authorized  to  represent  hia^ 
nor  hoosekeeper  in  possession  of  his  former  resideim,  with  b» 
known  intention  of  returning  to  the  State  at  any  future  timo^  he 
must  bo  regarded  and  treated  by  the  mortgage  creditor  as  as 
absentee,  who,  in  a  suit  against  the  property  mortgaged  may  eiaM 
a  curator  ad  hos  to  be  appointed  to  represent  the  absentee^  wi& 
whom  proceedin{i;8  may  be  conducted  contradiotorilj,  and  Uie|ia- 
perty  seized  and  sold  to  satisfy  the  mortgage  rights. 

Latere  v.  Rochareau  c&  Co*^  SOS. 

DAMAGES. 

1.  Damages  will  not  be  allowed  for  frivolous  appeal  unless  prayed  for  ia 
the  answer  to  the  appeal.  Sieg^  v.  Drumv^  8. 

2.  Where  the  appeal  is  manifestly  taken  for  delay,  the  judgment  if* 
pealed  from  will  bo  affirmed  with  damages  for  frivolous  appeaL 

WUtitenu  v.  ^aodmam^  50. 

5.  In  an  action  for  damages  for  slander  where  the  verdict  of  the  jny 
is  manifestly  contrary  to  law  and  the  evidence,  the  Supreme  Coait 
will  not  undertake  to  assess  the  damages,  but  will  remand  the  ease 
for  a  new  trial.  Cou$drat  t.  Olivier,  50. 

4.  Where  damages  are  claimed  on  a  reoonventional  demand,  the  en- 
dence  must  fix  the  amount  with  certainty  and  clearness. 

Lallande  v.  BaR,  185. 

6.  Damages  will  be  adjudged  against  the  appellant  for  frivoloos  ap- 
peal when  the  record  shows  no  grounds  for  a  revenal  of  the  judg* 
ment;  and  it  is  manifest  the  appeal  was  taken  for  delay. 

'  Friedman  <&  Co.  v.  Bmghton^  200. 
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DAMAQES— Cim/tniKd. 

6.  A  newspaper  is  not  liable  in  damages  for  libel  in  publishing  tbe  testi- 
mony of  witnesses  given  before  an  investigating  committee  of  tbe 
Congress  of  tbe  United  States.  In  giving  publicity  to  such  evidence 
tiirongb  the  newspapers  tbe  privilege  of  the  press  is  not  abused. 

Terry  v,  FeUowty  370. 

7.  Where  the  appellant  fails  to  appear  and  prosecute  the  appeal,  and  the 
record  diadoses  no  ^^roonds  of  appeal,  damages  will  be  awarded  the 
appellee  as  for  frivolous  at>peal. 

Ftper  y.  Successton  of  Picketu,  886. 

8.  Co-trespassers  are  liable  in  tolich,  and  citation  of  one  will  interrupt 
prescription  to  all.     In  an  action  in  damages  for  trespass,  the  defend- 

,    ant  is. not  permitted  to  attack  plaintiff's  title,  or  establish  title  in 
himself.  Prazier  v,  Hardee,  541, 

9.  Damages  will  be  allowed  the  appellee  when  prayed  for,  if  the  record 

shows  no  legal  ground  for  taking  the  appeal. 

Emng  v.  Root,  683, 
10,  An  allegation  of  damages^  unsupported  by  evidence  on  trial  in  the 
court  below,  will  not  be  considered  in  estimating  the  amount  in  con- 
troversy necessary  to'  give  the  appellate  court  jurisdiction, 

Pritchard  v.  Parket,  745, 

DEDICATION  TO  PUBLIC  USE. 

1.  In  the  dedication  of  lands  for  the  public  use,  no  particular  form  need 
be  observed;  all  that  is  required  is  the  assent  of  the  owner  of  the 
land,  and  the  fact  of  its  being  used  for  the  public  purposes  intended 
by  the  appropriation.  Baton  Rouge  v.  Bird,  Sheriff,  244. 

2.  Where  a  dedication  to  public  use  of  lands  in  squares,  designated  by 
metes  and  bounds  is  shown,  and  private  individaals  acquire  the  lands 
adjoining  and  surrounding  it,  with  reference  to  the  boundaries  there- 
of, the  lands  so  dedicated  to  the  public  use  are  out  of  commerce,  And 
are  not  subject  to  individual  or  private  ownership    *  76, 

DE  FACTO  GOVERNMENT. 

Sbb  BELLiasBSNTa — tSmtth  V.  Stewart,  67« 
Sn  CoNCicDKRATB  Obuoations — Cowin  V.   Abat,   Generes   & 
Co,,  705. 

DISTRICT  COURTS  OF  NEW  ORLEANS. 

1.  Under  the  act  of  the  General  Assembly,  No.  16,  approved  February 
5,  1869,  the  District  Courts  of  the  parish  of  Orleans,  except  the 
First  and  Second  District  Courts,  are  required  to  be  kept  open  on  all 
legal  days,  except  from  Christmas  to  the  secopd  of  January,  from  the 
first  Monday  of  November  until  the  fourth  day  of  July,  and  for  the 
purpose  of  considering  writs  of  arrest,  habeas  corpus,  mandamus, 
^tC;  they  are  required  to  remun  open  pn  all  legal  daya  during  the 
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whole  year;  and  any  judgment  rendered  on  mandainiia  or  oliker 
consenratory  proceeding,  out  of  term  time,  may  be  appealed  firomon 
motion  in  open  ooort,  the  same  as  though  it  had  been  rendered  in 
regular  term. 

State  ex  ret.  New  OrlcanM  T.  Judge  Sixth  Diiirict  Coufij  733. 

DISTEICT  JUDGE. 

1.  Whenever  the  Judge  of  the  Dbtriot  Court  is  persouallj  interesfeed 
in  the  suit,  he  shall  call  upon  the  parish  judge  of  the  parish  when 
the  suit  is  pending  to  try  the  case.    Constitution  of  1868,  art.  90. 

State  ex  reL  Wehh  ▼.  Judge  Ninth  Judicial  Diairid,  51. 

2.  The  District  Judge  has  no  discretion  in  granttBgu  suspensiTe  appea], 
where  the  appellant  tenders  his  bond  with  legal  surety  for  as 
amount  exceeding  by  one-half  the  amount  of  the  judgment. 

'    State  ex  relm  Adanu  ▼.  Judge  Second  Judicial  Distridj  61. 

3.  The  Judge  of  the  Dist^ct  Court  is  competent  to  determine  the  suf- 

ficiency of  the  security  on  an  appeal  bonds,  after  the  appeal  hai 
been  taken  and  filed  in  the  Supreme  Courts  and  if  he  finds  the  bond 
not  such  as  the  law  requires  he  may  order  execution  to  Iasa6|  not- 
withstanding the  appeal, 

Stute  ex  rel,  Simonds  y.  Judge  Seventh  District  Court,  178. 

4.  In  a  dispute  about  the  ownership  of  a  schooner,  the  opinion  of  the 
judge  a  quo  on  the  questions  of  fact  is  entitled  to  great  weighs 
when  sustained  by  the  testimony  offered  and  in  the  record,  without 
objection  from  the  opposing  party.       Gogreve  v.  Wtndhortt,  29G. 

6,  The  District  Judge  is  without  authority,  either  on  his  own  motion 
or  by  the  consent  of  parties,  to  transfer  a  suit  from  the  pariah  of 
the  domicile  of  the  defendant  to  another  parish  of  the  State.  All 
prococdines  had  in  a  cause  after  such  transfer  are  null. 

State  ex  rd.  Ttoichell  y.  Head,  550. 

DOMICILE. 

1.  A  party  cannot  be  sued  at  any  other  domicile  or  before  any  other 
court  than  the  one  having^  jurisdiction  over  the  place  of  his  red. 
dence. 

State  ex  rel,  Sundlin  v.  Judge  of  Eleventh  Judicial  District^  258. 

2.  By  the  provisions  of  the  act  of  the  Legislature,  approved  April  J  8, 

1861,  No.  173,  any  party,  defendant,  is  prohibited  from  electing 
any  other  domicile  than  that  of  his  residenoe  for  the  purpose  ci 
.  being  sued.    Acts  of  1861|  137.  lb. 

DONATION, 

1.  A  donation  which  acknowledges  an  indebtedness  to  the  heiri  but 
declares  that  it  is  given  as  an  extra  portion  and  not  to  be  acoounted 
for  at  the  partition  of  the  donor's  estate^  is  presumed  to  be  frauds- 
lent.    0.  C.  p.  1975.  ~  ChoMc  v.  McOa^f,  196. 
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DOIJATIOS— Continued. 
2.  A  judgment  creditor  can  liave  a  donation  inter  vivos  made  by  his  debtor 
in  fraud  of  his  rights  annulled,  and  have  the  property  donated 
made  liable  for  his  debt,  provided  the  donor  fail  to  show  other  im- 
movable property,  unincumbered^  to  an  amount  sufficient  to  pay  tho 
debt.  76, 

EMANCIPATION. 

SxB  Action — GosseUn  y.  Womack,  193,| 
«    Bills  and  Peomissory  NoTZS—tSandidf/e  y.  Sanderson, 
757. 
Contracts — Sutterjield  v.  Spurlock,  111 
<«    Successions — Succession  of  Fatin,  661. 

EVICTION. 
1.  A  purchaser  of  real  estate  can  not  postpone  tho  pa3rment  of  tho 
price  until  the  decision  of  the  suit  for  eviction,  when  the  nature  of 
the  title  on  which  the  suit  for  eviction  is  founded  is  set  out  and 
described  in  the  act  of  sale.  Boisblanc  v.  Markei/,  721. 

EVIDESCE. 

1.  The  opinions  of  medical  men  are  received  upon  questions  of  pro- 
fessional skill;  but  they  should  state  tho  facts  on  which  such  opin- 
ions are  based,  and  the  opinions  themselves  are  not  conclusive,  but 
must  be  weighed  as  other  evidence.  Chandler  v.  Barrett,  58. 

2.  A  party  will  not  be  permitted  to  prove  what  he  has  not  alleged  in 

his  petition,  Dvjillioe  &  Co.  v.  Perkins,  17 L 

8.  A  receipt  given  for  money  is  not  conclusive,  and  may  be  explained 
by  parol  testimony.  Draughan  v.   White,  175. 

4.  The  interruption  of  prescription  may  be  proved  by  parol  testimony. 

Bernstein  v.  Rlchs,  179. 

6.  Where  the  evidence  leaves  it  in  doubt  whether  the  parties  engaged 
in  cotton  transactions  during  the  late  war  did  not  fall  within  tho 
prohibitions  of  trade  and  intercourse  placed  on  citizens  by  tho 
United  States^  the  case  will  be  remanded  to  give  both  parties  an 
opportunity  of  offering  evidence  on  th<e  point. 

Pratt  V.  Draujhon,  194. 

6.  In  a  suit  on  a  promissory  note  which  expresses  on  its  face  ''for  valuo 

receieved,"  the  burden  of  showing  want  or  failure  of  consideration 
falls  on  the  defendant.  Friedman  do  Co.  v.  Eoughton,  200. 

7.  A  settlement  of  business  transactions  between  parties  by  one  giving 
his  note  for  the  balance  due,  will  be  conclusive  where  tho  proof  in 
the  record  shows  that  no  error  occurred  in  the  settlement. 

Douglass  v.  Manning,  231. 

8.  The  fact  of  non-delivery  of  goods  shipped  must  be  shown  before  the 

owner  or  shipper  caa  recover  their  value  from  the  carrier. 

Schneideau  db  Co.  t,  Fmnington  &  Glidden,  299. 


816  IMDIX. 

EVIDENCE—  Continued. 

9.  Id  an  action  ia  damages  for  alander^  the  borden  falls  od  the  pisintil 
of  ahowing  that  the  langoage  complaiDed  of  was  used  by  the  ds- 
fendant,  and  with  malioions  intent.  T(Hft  v.  JIcAfakon,  SOb. 

10.  Credits  on  the  back  of  a  promissory  note,  to  be  evidcDoo  agaitL«t  the 
maker,  mnat  be  shown  to  hare  been  placed  there  with  his  kn  li- 
edge  and  consent.  BoulU  r.  Raiwe^^  1U5. 

11.  Evidence  will  not  be  admitted  to  establish  a  fact  not  alleged  iti  Um 
pleadings.  Caldweil  dh  Shannon  ▼.  Neii  Braihen,  342. 

12.  Parol  evidence  is  inadmissible  to  prove  any  acknowledgement  or 
promise  of  a  party  deceased  to  pay  any  debt  or  liability  against  lui 
succession.  Sueeemon  of  Hillebrandi,  350. 

18.  Evidence  is  not  admissible  to  establish  a  special  defense  ander  (be 
general  issue.  Hank  v.  Watermanf  377. 

14.  A  paper  purporting  to  be  a  bill  of  lading,  not  signed  by  the  captsiii 
or  clerk  of  the  b<Mit,  or  any  one  authorised  to  sign  the  aame,  is  aot 
admissiblo  in  evidence  in  a  ^uit  for  the  reeoveiy  of  daniagea  fran 
the  insurance  company  where  loss  has  oooured  by  the  deatnetioB  c( 
the  steamer.  In  such  a  case  the  document  wu  inadmiariblo  until 
proved  by  competent  testimony. 

Pendery  dc  Xaylor  v.  Crt$eeni  Mu.  Im.  Oo.j  410. 

15.  The  evidence  of  the  captain  of  the  vessel  as  to  the  contents  ai  • 
manifest^  and  the  copy  of  the  manifest  are  inadmissible  until  the 
loss  of  the  original  manifest  is  shown  by  evidence  76. 

16.  Testimony  taken  by  commission  in  another  State  of  the  Union  is  ia- 
admissible  in  the  courts  of  this  Sute  unless  the  record  of  the  testi- 
snony  shows  the  authority  of  the  commissioner  who  exeouted  the 
commission.  Ik 

17.  The  allegation  and  testimony  of  a  purchaser  of  goods  of  an  0Te^ 
charge  by  the  vendor  is  not  entitled  to  much  weight  wheli  made  for 
the  first  time  after  suit  is  brought,  nor  is  the  testimony  of  the 
purchaser  admissible  to  show  that  other  merchants  would  have 
made  a  larger  discount  than  that  allowed  by  the  seller. 

Morrit,  Tadcer  dh  Oo.  v.  Fleming,  411. 

18.  In  a  controversy  about  the  title  to  real  estate  which  ia  attacked  on 

the  ground  of  simulation^  any  title,  on  its  fiioe  translative  of  the 

roperty^  is  admissible  as  rebutting  testimony  againat  the  charge. 

Simmons  v.  Inorwood^  Sheriff,  421,  aaJ 
Marcelin  v.  His  Creditors,  4Z4t. 

10.  In  an  opposition  to  the  account  filed  by  the  syndic  of  an  insolveat, 
the  record  of  a  suit  between  the  syndic  and  a  third  party  is  not  ad- 
missible to  prove  that  the  opponent  is  not  the  owner  of  the  notei  oi 
which  the  opposition  is  founded;  nor  is  the  brief  of  council  for  the 
insolvent,  in  other  proceedings,  admissible  on  the  trial  of  the  oppo- 
sition of  the  account  of  the  syndic.    Marcelin  v.  Mis  Credkof  42S3. 
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EVIDENCE — Continued. 

fiO.  A  whito  man  is  allowed,  by  the  laws  of  Ijowisiafia.  to  acknowledge 
Lia  natural  children  by  a  woman  of  color.  Soch  aekoDwledgmeftt 
must,  however,  be  made  before  a  notary  public,  io  the  presciiod  of 
two  witnesses.    None  but  authentic  evidence  of  the  acknowledgment 

is  admissible  to  establish  the  fact. 

Cantanave,  Adm  ,  v  Blngaman,  4o5. 

21.  The  affidavit  of  a  party,  received  without  objection,  showing  that  a 

letter  book  has  been  lost,  ii?hich  conUins  the  correspondence  between 
the  defendants  and  their  agent  or  depositary,  is  sufficioDt  to  «stbo^ 
ize  the  intruductian  of  secondary  evidence  to  prove  their  contents, 

YiUe  do    ' .  V.  Olictr  &  Drake,  454. 

22.  In  a  suit  by  the  creditors  against  the  executor  to  remeve  him  from 
office,  evidence  offered  by  the  executor,  impugning  the  motives  of 
the  attorneys  who  bring  the  suit,  is  irrelevant  to  the  matters  at  issue, 
and  is  not  admissible.  Rogen  v,  Morruon,  iEr.,  455. 

23.  The  denial,  under  oath,  of  a  signature  to  a  promissory  note,  can  only 

be  overcome  by  one  of  the  three  kinds  of  proof  required  by  article 
825  of  the  Code  of  Practice.  Siurcesxion  of  Leonard,  523, 

21.  A  receipt  <riven  for  money  received  is  not  conclusive  between  the 
parties,  and  may  be  contradicted  or  explained  by  parol  testimony. 

Porter  v.  Braten  and  ChdUr,  582. 
25.  Parol  evidence  is  not  admissible  to  establish  an  agency  to  Sell  land. 

Mumford  v.  McKinney,  547« 
2G.  Evidence  to  establish  title  is  not  admissible  in  a  possessory  action. 

Lott  V.  MUU  and  Sheriff,  559. 

27.  A  receipt  given  for  money  paid  is  not  conclusive  between  the  parties, 
and  may  be  contradicted  or  explained  by  evidence,  but  when  the 
evidence  offered  is  contradictory,  and  that  offered  on  one  side  entitled 
to  as  much  weight  as  the  other,  the  receipt  will  stand; 

Borden  v.  JTope,  581. 

28.  A  copy  of  a  deed  of  trust  and  the  assignment  thereof,  which  is  kept 
in  a  public  office  of  any  State,  not  appertaining  to  a  court,  is  admis- 
sible in  evidence  in  the  courts  of  this  State,  on  being  properly  attest* 
ed  by  the  keeper  of  such  records,  without  showing  the  loss  of  the 
original.    Act  of  Congress  of  March  27,  1804. 

Graham  dh  Anderson  v.  WtUiatM,  504. 

29.  Bv  a  statute  of  Mississippi,  approved  March  13, 1837,  copies  taken 
from  the  record  of  all  instruments  in  writing  may  be  received  in 
evidence,  and  when  so  received  they  have  the  same  effect  as  though 
the  original  were  produced,  Ib» 

8Q.  When  a  statute  of  another  State  has  once  been  reoognized  as  law  in 
that  State,  by  a  decision  of  the  courts  of  this  State,  the  oourts  of 
Louisiana  will  thereafter  take  judicial  cognizance  of  the  statute,  and 
until  it  be  proved  that  the  law  has  been  changed;  will  presume  it  uttll 
exibts,  i6, 
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81,  A  dapaeituy  oanoot  be  permitted  to  introdnoe  eridenoe  to  iapod 
the  title  of  the  depositor.  ^^* 

83.  The  harden  of  showiDg  the  ineepeoity  of  a  jadge  to  act  as  snek  &Di 
on  the  party  who  allegde  inch  inoi^Munty. 

Simon  T.  HatJUigk,  Skenf,  607. 
88.  Negotiable  notes*  which  are  identified  with  the  notarial  act  of  moii. 
gage  gi?en  to  secore  their  payment^  make  foil  proof  of  themselTo. 

Ih. 

84.  The  ambignity  in  the  testimony  of  a  witness  will  be  ao  constnied  » 

to  harmonise  with  the  view  taken  of  it  by  the  oonrt  a  qua. 

OampbeU,  Adm'r  v.  Thilfodeaux,  628. 

85.  In  a  snit  to  roYive  a  judgment  it  is  incumbent  on  the  party  churning 

to  be  owner  to  establish  the  existence  of  the  judgment  and  his  owd- 
erehip  thereof.  A  copy  certified  from  the  mortgage  oflSce,  withost 
showing  the  loss  of  the  original,  is  not  sufficient  to  cstabli^  the 
existence  of  the  original  judgment.  Drogre  r.  Moreau,  €30. 

36*  A  possessor  of  property  under  an  authentic  act  is  not  bound  to  es- 
tablish the  verity  of  the  sale  where  it  is  attached  by  a  creditor  od 
the  ground  of  simulation.  SeUen  t.  Sellers^  647. 

87.  The  burden  of  showtog  simulation  falls  on  the  party  attaching,  wben 

the  purchsser  is  in  possessiou.  lb. 

88.  The  holder  of  a  promissory  note  cannot  be  permitted  to  prove  bj 
interrogatories  propounded  to  the  husband,  in  a  suit  against  the  wife, 
that  the  note  sued  on  was  signed  by  him  as  her  agent. 

Robkhaux  ▼.  BoutUcl,  681. 

89.  Parol  evidence  b  inadmbsible  to  provo  a  service  of  citation  or  oopj 
of  petition,  Gliddon  v.  Goos^  682. 

40.  Evidence  is  not  admissible  to  esteblish  facts  set  up  in  an  exoeptzoo 
filed  after  issue  has  been  joioed  by  the  filing  of  an  answer. 

Ca»e^  Receiver^  v.  WaUon  and  Dunham,  731. 

41.  In  a  suit  to  enforce  a  written  notarial  contract  of  sale,  the  certificate 
of  marriage  is  admissible  to  show  that  the  vendor  is  a  married  womaOj 
and  where  the  notarial  act  is  alleged  to  have  been  procured  by  fraad- 
ulent  and  deceptive  practices,  its  declarations  may  be  contradicted  bj 
parol  testimony,  Willu  v.  ICcrn,  749. 

42.  The  husband  cannot  be  a  witness  for  or  againtt  his  wife  in  a  litigation 
to  wbich  she  is  a  party.    Acts  of  1867,  p.  260.  lb, 

43.  The  dying  declarations  of  a  party  who  acted  as  interpreter  for  tho 
vendor  at  the  passage  of  a  notarial  act  of  sale,  are  not  admissible  in 
evidence  on  a  trial  of  a  suit  to  enforce  the  contract.  lb. 

8n  A.XIIT  AND  AosNor — MeCariy  v.  &ra\u^  592. 
8u  CoNTBAcra— j;<M^  y.  ffawkins^  620. 


SXECUTORS  AND  ADMINISTRATORS. 

1.  An  ezecntor  or  administrator  is  an  officer  of  the  court,  and  the 
funds  coming  into  his  hands  as  such  are  amply  secured  by  the 
bonds  he  is  required  to  giro  before  entering  upon  the  duties  of  his 
office. 
State  ex  rel.  Gausson,  ExeetUrix,  v.  Judge  Second  DUt^  Court,  43. 
2.  An  executor  or  administrator  cannot  bind  the  estate  he  represents 
by  making  or  indorsing  a  promissory  note  in  that  capacity,  but  he 
will  be  held  personally  responsible  for  the  amount,  and  the  holder  is 
not  bound  to  allege  or  prove  that  the  executor  exceeded  his  powers 
in  order  to  hold  him  personally  responsible  on  the  note. 

LivingUon  v.  OausseUy  Adm'x,  286. 

3.  In  homologating  a  tableau  of  dLstribution  the  judge  can  only  order 

the  executor  to  distribute  the  funds  in  his  hands.  lie  cannot  order 
him  to  pay  a  particular  fund  to  a  creditor  which  he  has  previously 
ordered  to  be  paid  jto  another.  Succeuion  of  Johnton,  297. 

4.  The  executor  cannot  be  punished  for  contempt,  in  not  paying  a 

particular  fund,  when  he  has  paid  that  fund  to  another  creditor 
under  the  order  of  the  court.  i6. 

6«  The  adminbtrator  or  executor  is  without  the  power  to  renounce  or 
waive  prescription  after  it  has  been  acquired  in  feivor  of  the  estate 
he  represents.  Sevier  v.  Succemon  of  Gordon,  878. 

G.  Where  the  evidence*  shows  that  the  testamentary  executor  has  been 
recreant  to  his  trust,  and  has  administered  the  estate  with  a  total 
disregard  of  the  interests  of  the  creditors  and  heirs,  he  will  be 
removed  from  office,  and  a  dative  testamentary  executor  will  be  ap- 
appointed  according  to  law.  Rogers  v.  Morrison,  Ex.^  455 

7.  An  administrator  cannot  be  permitted  to  resist  an  application  for 
an  order  to  sell  the  property  of  the  succession  founded  on  a  judg- 
ment against  the  estate,  by  setting  up  unliquidated  claims  in  re- 
convention against  the  judgment  creditor. 

Brown  v.  Roberts,  Admr.,  508. 

8.  An  executor  is  not  permitted  to  make  any   charges  against  the 

estate  he  administers  for  services  rendered,  other  than  the  two  and 
a  half  per  cent,  commissions  allowed  him  by  law  on  the  amount  of 
the  inventory.  Succession  of  Sprowl,  644. 

9.  An  executor,  having  received  the  funds  of  the  estate  he  administers, 
and  afterward  disposed  of  them  for  notes  of  the  so-called  Confeder- 
ate States  "^m  be  held  liable  to  the  heirs  for  the  amount  thus 
received.  lb. 

0»  To  maintain  an  action  by  a  creditor  to  remove  an  executrix  from 

office,  the  party  must  allege  that  he  is  a  creditor  of  the  succession. 

The  allegation  that  he  is  a  creditor  of  the  executrix  or  the  heirs  is 

not  sufficient.     C*  P.  1018. 

Carroll,  Soy  d;  Co,  v.  Suie^  Executrix,  561, 
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KXBCUTORS  AND  ADMINISTRATORS— Om^mtitt^. 

11,  A  power  of  attorney  given  by  %  kgUee,  nndiiig  m  aaoAccfti^ 
to  collect  a  legacy,  under  a  teatament  made  in  this  Stale,  ereitai 
aufficient  interest  in  aaid  agent  in  the  estate  of  the  teatatnr  to  ca 
title  him  to  the  appointment  of  dative  teatameatataiy  execvUv. 
A  datiye  execator  will  be  appointed  where  it  is  alunrai  thai  tk 
execaton  named  in  the  will  have  Ailed  to  qualify  aad  the  intoot 
of  the  legatees  require  a  representative.  Sueoutiom  of  Sioe^  614 

L2«  The  firat  applicant  among  oreditoia  ia  entitled  to  the  i^pointaMat  4 
administrator,  without  reteenoe  to  the  amount  or  dignity  ef  thai 
elaims  against  the  estate.  iSbiocesston  of  Beramd^  666. 

Sb  Bills  and  PnoHiaaoBT  Notu — LMmgUom  t*  Crmmme^  VL 

EXECUTORY  PROCESS. 

1.  The  only  quesUon  to  be  inquired  into  on  appeal  from  an  oxieid 
seizure  and  sale,  is  whether  there  was  sufiScient  evidence  before  tke 
judge  a  quo  to  authorize  the  fiat        Citixeiu^  Bank  v*  Dixey,  32 

2.  An  order  of  seizure  and  sale  cannot  be  set  aaide  on  nppeal,  on  ac- 
count of  subsequent  irregularities  in  the  execution  thereof,      Ih. 

8*  The  only  question  presented  on  an  appeal  by  a  third  party  fitmi  u 
order  of  seizure  and  sale  is,  had  the  judge  who  granted  the  orda 
sufficient  evidence  before  him  to  authorize  the  issuing  of  the  wiit. 
A  third  party  appealing  from  an  order  of  seizure  and  sale,  may  anil 
himself  of  all  that  is  in  the  record  that  affects  his  rights;  hui  t&« 
validity  of  the  mortgage  on  which  the  order  of  seizure  is  based, 
cannot  be  inquired  into  on  such  appeal.         Lapin  v.  Lapin^  62. 

4.  When  a  want  of  identity  of  the  note,  with  the  act  of  mortgage  bj 

which  it  is  secured,  is  shown  to  exist,  the  holder  cannot  proceed  bj 
executory  process  to  seize  and  sell  the  property  mortgaged. 

Tai/lor  v.  Boedxcker  &  Badenhauten  and  Moody^  170. 

5.  The  holder  of  promissory  notes  secured  by  mortgage  on  real  eatatft 

importing  a  confession  of  judgment,  may  proceed  in  rem^  after  tlie 
mortgagee  has  died,  to  foreclose  the  mortgage  without  provoking 
the  appointment  of  an  administrator  to  represent  the  succession. 

Randolph  v.  Chapman^  48& 

6.  Where  the  act  of  mortgage  imports  a  confession  of  judgment|  and 
no  partition  of  the  estate  has  been  made  among  the  heirs,  the  mort* 
gage  creditor  may  seize  and  sell  the  hypothecated  property,  as  if  the 
originial  debtor  were  still  alive.  Ih, 

6.  If  the  widow  and  heirs  of  the  deceased  husband,  whose  propertj  v 
speciaHy  mortgaged,  be  non-residents,  the  mortgage  creditor,  ifl  > 
suit  againbt  the  mortgaged  property,  may  provoke  the  appoiotmeri 
of  curator  ad  hoc  to  repres^t  them.  A. 
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EXECUTOEY  VEOCESS-^CanUMieiL 

8.  Id  an  appeal  from  an  order  of  seizure  aqd  sale,  the  Supreme  Court 
WJM  liipit  their  examui^UofL  to  the  valklit^  of  the  order. 

Taylor  V.  BiU^  626. 

9.  Ad  order  of  seizure  aod  sale  grauted  on  notes  that  were  prescribed 
at  the  dfite  of  the  order,  will  be  set  aside  oo  appeal.  lb. 

10.  The  wife  is  suffioietitly  authorized,  if,  Id  a  proceediqg  by  executory 
prooeei  to  sell  her  mortgaged  property,  both  ahe  aod  her  husbaod 
are  i^ade  parties  df fendaiort.  Monition  of  Hallj  692. 

H.  The  aTermeat  id  the  petitioo  that  the  deleodaDts  are  noii'^resideDts, 
is  sufficieot  to  authorize  the  appCMataneut  of  an  attoraey  to  represeot 
theqi  io  a  proceeding  vk^  exeemim.  lb. 

12.  The  Qourt  will  Dot&Q^  judicially  who  are  its  attorneys,  and  nihere  it 
appears  that  an  attoraey  has  been  appCHuted  eurator  ad  hocy  the  phrase 
curator  €id  hoc  wUi  be.  treated  ap  surplusage,  and  the  appointmeDt  be 
regarded  as  that  of  attorney  to  represeot  the  absentee.  lb, 

18.  The  attorney  appoiDted  to  represent  the  absentee  in  a  proceediog 
via  excutiva^  is  the  proper^  party  to  whom  scrviee  must  be  addressed 
and  on  whom  service  must  be  made.  lb. 

14.  The  readvertisment  of  property  that  has  been  once  offered  for  sale^ 

if  sufficient  Dotieo  to  all  partiea  interested.  lb, 

15.  The  law  does  not  require  the  sheriff  to  return  an  order  <^  seizure  and 

sale  in  seventy  daysi  retainiog  a  copy  where  it  has  not  been  fully 
executed,  the  same  as  in  case  of  a  fi.  fa.    The  directiou  by   i.he 
clerk  ro  return  the  order  in  seventy  days  has  no  legal  effect.    lb. 
FRAUD. 

1.  Wben  the  seizing  creditor  of  the  husband  is  confronted  by  the  wife's 
claim  to  the  property  seized,  founded  on  a  judgment  of  separation 
of  property,  and  the  authentic  act  of  sale,  and  purchase  of  the  pro- 
perty seized,  from  a  third  party  to  the  wife,  made  after  the  judgment 
of  teparation  and  prior  to  the  date  of  seisure,  the  creditor^  to  main- 
tain the  seizure,  must  allege  and  show  fraud  and  simulation  in  9b- 

tainii^g  the  judgment  of  separation. 

MyiVi  V.  SfurJff^  172. 

2   The  specifying  of  some  of  the  ways   by  which  a  party  has  been 
imposed  upon  and  deceived  docs  not  preclude  the  petitioner  from 
giving  evidence  of  other  acts  ot  deception  under  the  general  allega- 
tion of  fraud.  MiUer  v.  Bedelly  573. 
8KB  Donation — Chaie  v.  ItcCayf  196. 
GARNISHMENT. 

1.  The  service  of  garnishment  process  fixes  the  rights  of  the  seizing 
creditor  from  the  moment  the  garnishee  makes  answer  to  the  inter* 
rogatories.  Marchand  v.  Bell  and  New  Orleans,  23. 

2.  The  seizing  creditor  acquires  a  privilege  on  the  assets  in  the  hands 

of  the  garnishee  to  date  from  the  service  of  the  interrogatories,    lb. 
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3.  The  city  of  New  Orleans  wu  indebted  to  Bobert  B.  Bell  in  tbe  sua 
of  $5000;  James  MoKensie  had  judgment  against  B.  B.  Bell,  oa 
which  he  caused  a  garnishment  prooess  to  issae  afloat  the  oi^  the 
answers  of  the  city  to  the  interrogatories  disoloaed  its  iadebtednoB 
to  Bell.  A.  Marchand  brought  suit  against  Bell  and  made  the  eitj 
a  party,  which  was  not  senred  on  the  city  until  after  aeryice  of  the 
interrogatories  in  garnishment.  Held— That  Harchftod^  the  plain- 
tiff, was  only  entitled  to  recover  the  balance  due  by  the  city  to  Bdl 
after  paying  the  amount  of  HcKensie's  judgment.  Ih. 

4  A  writ  of  Jieri  /acia$  is  the  basis  of  proceedings  in  gamiahment  in 
execution  of  judgment.  The  seryioe  of  interrogatories  on  the  gar- 
nishee will  not  operate  a  seizure  oC  the  assets  in  his  hands,  unleae 
the  sheriff  holds  at  the  time  a  writ  o(  fieri  facxat  against  the  de- 
fendant. Malta  T«  Thoma*^  37. 

5.  Where  A  garnished  on  execution  against  B,  a  claim  for  which  Bii 
suing  0,  notice  t6  B  of  the  seizure  is  not  necessary.  The  law  oa]j 
requires  that  notice  of  the  seizure  should  have  been  given  to  C, 

De  Sl  Rornu  v.  Levee  Steam  Cotton  Press^  291. 

6.  A  garnishee  must  stand  aloof  from  the  litigating  parties,  and  not  lead 
himself  to  the  advantage  of  either  party. 

Citixevuf  Bank  v.  Pajfne  dh  Crilman,  S80, 

7.  The  garnishment  process  cannot  be  used  as  a  substitute  for  a  direct 
revocatory  action,  nor  will  the  strict  rules  relative  to  the  answen 
of  garnishees  be  applied  to  answers  to  interrogatories  whose  onlj 
tendency  is  to  assail  titles  to  property.      Battleg  v.  SimmonMf  416. 

HOMESTEAD. 

1.  Under  the  homestead  law,  the  surviving  widow  and  children  of  the 
'deceased  husband  have  a  superior  mortgage  and  privilege  on  the 
proceeds  of  the  sale  of  the  property  of  the  husband  to  the  extent  of 
one  thousand  dollars  over  all  other  creditors,  except  the  vendor's 
privilege  and  the  expenses  •  of  the  sale.  She  may  assert  this  priri* 
lege  in  a  suit  between  the  other  mortgage  creditors  and  the  purohiMr 
of  the  property  before  the  court  that  granted  the  order  of  seizure  and 
sale.  Quertiet  v.  Succession  of  HiOe^  429, 

2.  The  claim  of  the  widow  and  heirs  of  one  thousand  dollars,  alloired 

by  the  statute  of  1852,  out  of  the  succession  of  the  husband  and 

father,  cannot  be  taken  from  the  funds  of  a  partnership  of  which  the 

deceased  husband  was  a  member,  while  the  partnership  debts  arena. 

paid,  and  before  a  division  of  the  assets   are  made  between  the 

partners.  Swxetsion  of  Stauj^er,  520. 

HUSBAND  AND  WIFE. 
1.  When  the  seizing  creditor  of  the  husband  is  confronted  by  the 
wife's  claim  to  the  propertv  seized,  founded  on  a  judgment  of 
separation  of  propertyi  and  the  authentic  act  of  sale  and  purchiM 
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of  the  property  seized,  from  a  third  party  to  the  wife,  made  after 
the  jadgmeDt  of  separation  and  prior  to  the  date  of  seizure,  the 
creditor,  to  maintain  the  seizure,  must  allege  and  show  fraud  and 
simulation  in  obtaining  the  judgment  of  separation. 

3fyer8  V.  SJieriff,  172. 

2.  The  signature  of  the  husband  to  a  note  and  mortgage  to  secure  its 
payment,  eiecuted  by  the  wife,  is  a  sufficient  authorization  by  the 
husband  for  the  indorsement  of  the  note  by  the  wife, 

CtVy  National  Bank  v.  Barrow  and  Hmhand^  396. 

8.  On  the  trial  of  an  io junction  suit  by  the  wife  against  the  seizing 
creditor  of  her  husband,  a  brother  of  the  husband,  a  witness,  was 
asked  by  the  defendant  on  cross-examination  the  following  question: 
*<What  did  your  brother  say  to  you  in  relation  to  the  sale  from  him  to 
Mrs.  Bracy  (the  donor)  after  it  had  been  passed  ?  Held — that  the 
answer  was  properly  excluded,  on  the  ground  that  the  husband 
could  not  make  a  disclosure  a^piinst  the  interest  of  his  wife. 

Simmons  v.  Norwood ,  Sheriffs  421. 

4.  A  notarial  transfer  by  the  husband  to  the  wife,  of  property,  in  pay- 
ment of  her  judgment  against  him,  cannot  be  canceled  and  annulled 
by  a  subsequent  agreement  between  them.       Warfield  v.  Boho^  466, 

6.  Contracts  between  the  husband  and  wife  are  fobidden,  except  in  the 
cases  especially  enumered  in  article  2421  of  the  Civil  Code.      lb. 

6.  Where  the  transfer  of  real  estate  is  absolutely  null  and  void,  the 
creditor  may  proceed  against  the  property  as  though  it  had  not  been 
interposed.  /6. 

7.  After  a  separation  of  property,  the  wife  is  not  bound  for  the  debts 
of  the  husband  which  were  eontracted  before  the  separation,  unless 
it  is  shown  that  the  debt  enured  to  her  separate  benefit  or  that  of 
her  separate  property.    St.  Louii  Onivernty  v.  Frudhomme,  525. 

8.  A  debt  for  the  support  and  education  of  the  common  offspring,  con- 
tracted by  the  husband  while  he  has  the  control  and  administration 
of  the  dotal  property  of  the  wife,  can  not  be  enforced  against  the 
wife  after  she  has,  resumed  the  administration  of  her  separate  estate 
by  authority  of  a  judgment  of  separation  of  property.  Jb, 

0.  The  allegation  of  a  married  woman  in  her  petition  that  she  is 
''joined  and  authorized*'  by  her  husband,  is  not  sufficient  authority 
to  enable  her  to  prosecute  dxe  suit  Succenion  of  Pomerot^,  576. 
10.  A  married  woman  can  only  appear  in  court  with  her  husband  ap- 
pearing also,  or  by  showing  his  authorization  otherwise  than  in  her 
own  averments* 

U.  The  rule  lud  down  in  article  2269  of  the  Civil  Code,  that  th^ 
husband  can  not  be  a  witness  for  or  against  his  wife,  etc.,  is  wiu 
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out  ezceptioDy  and  is  applicable  to  all  cases  in  wliioli  either  of  tim 
are  directly  concerned^  withoat  reference  to  the  time  that  muk  n- 
lation  commenced.  Lean  t*  ScmiUu^  651. 

fin  Community.  , 
"     Etidinci—  WdU  ▼.  Kem^  749. 
'<    HoBTGAGi — Pecot  Y.  BrotherM,  667* 

INJUNCTION. 

1,  A  District  Court  is  competent  to  issue  an  injunction  agunst  a  setnre 
made  by  the  sheriff  under  a  Ji.  /a,  order  of  sale  issaed  from  anotkcr 
parish  of  the  State,  and  to  try  the  issue  raised  by  the  injunctioB. 
5  An.  64  Ij  16  An.   110.  Arentiein  t«  Webtr^  Sheriffs  199. 

2.  The  question  of  simulation  does  not  arise  in  a  suit  by  iajunctioa  be- 
tween the  seising  creditor  and  a  third  opponent  who  claims  the 
property,  unless  the  seising  creditor  shows  tbat  he  owns  or  has  eold 
it.  lb. 

8.  Where  it  w  manifest  from  the  record  that  the  plaintiffs  in  injano- 
iioQ  would  be  entitled  to  a  new  writ  if  the  one  which  had  iaraej 
were  dissolved,  the  case  will  be  remanded  to  enable  the  plaiotifii  to 
supply  the  evidence  omitted* 

CUizem'  Bank  v.  CrooJa  A  Mari9tQnjf^  ^34, 

4.  An  injunction  cannot  issue  to  stay  execution  on  grounds  which  mif^i 
have  been  pleaded  in  defenae  before  judgment, 

QrwHt  V.  Johnion,  Sk^ff,  464, 

5.  A  writ  of  injunction  issued  by  the  clerk  of  the  District  Court  befon 
the  adoption  of  the  Constitution  of  1868,  did  not  become  voidos 
the  adoption  of  the  Constitution.  Article  160  of  the  Gonstitadon 
continued  the  laws  in  force  in  relatbn  to  the  duties  of  officers  uotii 
the  organisation  of  the  government  uoder  the  Constitution,  altbongli 
contrafy  to  it.  WiiUami  v.  Dwiflatt^  Skerijf^  468. 

6.  An  agent  of  an  absentee  holding  a  general  power  of  attorney  it 
competent  to  make  the  necessary  oath  to  obtain  a  writ  of  injuoctioD 
on  behalf  of  his  principal.  /& 

7.  The  motion  to  dissolve  the  injunction  on  the  ground  that  the  allegt- 
tioDS  iQ  the  petition  are  not  true,  must  be  referred  to  the  meriii. 

lb. 

8.  A  party  applying  for  an  injunction  need  not  allege  teehniealty  tbai 

"he  will  be  injured." 

9.  An  injunction  will  not  lie  to  restrun  the  execution  of  a  fioil 
judgment  on  the  ground  that  the  amount  is  erroneous. 

fihVsofi  T,  jOWi  akiHjf,  IN. 

Sn  AcnoN— i?icAarc2  t.  Scau^n^,  685, 
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INTEBBOGATOEIES. 

1.  Interrogatories  that  Lave  uot  been  aoswered  on  or  before  the  trial 
will  be  taken  as  confessed,  whore  there  is  no  order  of  court  roqair- 
ing  the  defendant  to  answer  in  open  court. 

Blanchin  &  Giraud  v,  Pickett^  680. 

2.  An  administrator  is  bound  to  answer  interrogatories  propounded  to 
him  in  a  suit  against  the  estate  he  representn.  76. 

8.  Personal  service  of  interrogatories  on  the  party  interrogated  is  not 
required.     C.  P,,  187.  lb. 

INTEfeVENOll, 

1.  An  inCervenor  in  an  attachment  suit  will  not  be  permitted  to  urge 

defenses  personal  to  the  defendant.     The  admissibility  of  testimony, 

the  formality  and  regularity  of  the  pleadings  are  matters  pertaining 

exclusively  to  the  defendant.     His  position  in  the  case  is  limited  to 

showing  that  he  is  the  veritable  owner  of  the  property  attached,  or 

that  he  has  a  lien  upon  it  superior  to  that  of  the  attaching  creditor. 

Fleming  dk  Baldwin  v.  ShieUtf  118. 

2.  An  intervenor  cannot  bo  heard  by  exception  to  the  form  of  action 
by  the  plaintiff.  Heirs  of  BedeU  ▼.  HayeSj  643. 

8.  A  creditor  intervening  in  a  suit  by  the  heirs  against  their  mother, 
to  enforce  payment  of  their  interests  in  their  father'*  estate  whioh 
^  she  has  purchased,  by  opposing  the  validity  of  the  claims  of  the 
heirs  is  not  instituting  an  inquiry  into  the  correctness  of  the  judg- 
ment approving  the  adjudication.  lb, 

4.  An  intervenor  must  establish  the  errectness  of  his  own  claim  before 

he  can  oppose  prescription  to  the  plaintiFs  demand. 

yifalker  v.  Sinum^  669t 
INSOLVENCY  AND  INSOLVENT  PROCEEDINGS. 

Sek  Bankruptci^ 
JUDQMENT. 
L  A  judgment  rendered  against  a  party  \rho  has  neither  been  cited  nor 
made  an  appearance  by  answer,  is  an  absolute  nullity. 

Leblanc  de  Co,  v.  Perroux^  26. 
2.  Citation  served  on  a  person  not  a  party  to  the  suit,  whom  it  is  neither 
alleged  nor  shown  was  the  agent  of  the  principal,  is  defective,  and 
judgment  rendered  thereon  is  null  and  void.  76. 

8.  A  judgment  of  the  District  Court  not  regular  in  form  will  be 
annulled  on  appeal,  and  such  judgment  as  should  have  been  ren  • 
dered  by  the  judge  a  qno  will  be  pronounced  by  the  Supreme  Coutt. 
Chapman  v.  N,  0.,  Jackson  and  G.  X.  Railroad  Co.,  224. 
4.  The  Judge  of  the  District  Court  gave  as  reasons  for  judgment, 
*<after  hearing  the  evidence  and  argument  of  counsel,  and  consider- 
ing the  law  and  the  testimony  adduced,  and  the  reasons  orally 
assigned,  it  is  ordered/'  etc.     Held  to  be  a  sufficient  compliance 
with  article  80  of  the  constitution,        Fitzgerold  y.  Lapice,  226. 
104 
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5.  The  citation  required  by  tbe  tot  of  1853,  p.  250,  in  that  the  ju(^- 

meot  may  be  revived  before  it  ia  prescribed,  refers  to  the  judgmeot 
rendered  by  the  District  Ooart,  and  not  that  of  the  Supreme  Comt 

Arrowimith  t.  Durtll^  295. 

6.  The  signing  of  a  final  judgment  by  the  jadge   is   m  jadicial  act, 
which  can  only  be  performed  in  term  time, 

Simonds  dc  Co.  ▼.  Leoty^  306. 

7.  The  signature  of  the  judge  placed  to  a  final  judgment,  out  of  iern 

time,  will  have  no  effect.  i& 

8.  Execution  cannot  legally  issue  pn  a  judgment  rendered  on  default 
until  after  notice  of  judgment  biu.been  served  on  the  defendaoL 

Greene  v.  Johnsonj  Sheriff,  4G4. 

9.  A  judgment  rendered  by  a  judge  of  one  of  the  courts  of  the  State  de- 

riving his  title  and  office  fro^i  the  State  authorities,  while  the  State 
was  in  insurrection,  is  legajixed  by  article  149  of  the  State  €k)nstik]i- 
tion,  adopted  in  1868.  Hugke$  t.  Stinton,  510. 

10.  The  judgment  referred  to  in  article  575  of  the  Code  of  Practice 
means  a  judgment  that  cim  be  executed  under  a  writ  of  Jieri  faxiai, 

StaU,  ex  rd.  Bo^rd  Jlletropoliian  Police^  v.  Judge  Sixth  Distria 
Court,  74  L 

11.  A  judgment  making  a  writ  of  mandamus  peremptory,  dlreetiaf  a 
public  officer  to  pay  an  amount  of  money  in  his  hands,  is  not  such  i 
judgment  as  may  be  executed  under  a  writ  of  fl^  fa.  From  and 
a  judgment^  the  judge  a  quo  should  grant  a  su^nsive  appeal,  and 
fix  the  amount  of  the  bond,  without  reference  to  the  amount  of  iht 
judgment  making  the  writ  peremptoiy.  i&. 

JUDICIAL  SALE. 

1.  A  purchased  at  probate  aale  a  lot  of  untanned  hides  then  in  the  taa 
vats  which  were  on  tbe  plantation,  tc^ther  with  a  lot  of  tan  barlr 
and  the  tW«  necessary  to  finish  tanning  out  the  leather.  B  pur- 
chnsed  the  plantation  at  the  probate  sale,  on  which  the  tan  yard  is 
situated,  who  brio^  this  suit  against  A  for  the  use  of  the  tan  jard, 
etc.  Held  i\m%  inasmuch  as  do  contract  or  agreement  between  A 
And  B  is  shown  ahont  the  }isf»  of  the  tao  yard,  wA  the  procet  verhal 
of  the  sale  shows  that  A  purebaeed  the  leather  then  in  the  tin, 
together  with  the  tools  and  Dark,  he  is  entitled  to  the  uee  of  the  tss 
yard  free  of  costs  f(X  tanning  out  the  leather. 

Palmer  v.  Petty,  176. 

2.  At  a  probate  sale  of  real  estate  bdongtng  in  part  to  minor  heinbj 
and  with  the  advice  f p4  aiitbori«i|tion  of  a  family  meeting,  ap- 
proved by  the  under  tutor,  the  p^chaser  is  bound  to  pay  the  pri<'8 
bid.  The  omission  to  make  the  major  heirs  parties  to  the  proceed- 
ings for  the  order  of  sate  is  cared  by  their  failing  to  make  objecdoD 
before  the  sale.  JfiiiMr  ▼.  Sein  of  FuUhire^  :(S82. 

3.  A  judgment  creditor  ^^^not  s^U  uDd^r  execution  the  buildings,  seed 
drne,  and  mjites^  placed  on  a  duw  plMitation  aeparately  from  th^ 
plantation.  CiixzenM*  Bank  T?  Crooks  ^  MQTHi^ny,  ii^ 
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4,  Where  real  estate  Las  Been  speoiallj  mortgaged,  or  the  vendors' 
privilege  has  beeo  duly  recorded  to  secure  the  payment  of  the  prioe, 
and  the  pnrchaiter  died  a^tid  hitf  stic^sesrion  is  opened  in  the  prbbate 
court,  an  order  of  seiiur^  and  stde  may  issue  fVom  a  court  of  ordi- 
nary jurisdiction  tfgainst  the  successfou,  to  enforce  the  mortgage 
lights,  tftfd'  the  piroperty  mortgaged  be  seized  and  sold,  and  the 
same  tribnnal  that  autborrzes  the  sale  has  jurisdiction  over  the  pro- 
ceeds thereof,  «nd  those  enthied'  to  theim*  may  claim  them  in  such 

court,  wherB  their  rights  mui>t  be  established. 

(^ttiittim*'i»  O.  t.  Si/ccenion  of  HiUe,  429. 

5.  A  purchasef  of  ffroperty  ifadei'  auf  ordct  of.  seizure,  who  claims  the 
fruits  of  the  sale^  is  pttfcluded  from  questioning  the  validity  of  the 
decree  ordering  the  imn^VaMesr  by  destination  to  be  sold  with  the 
mortgaged  property.  Soto  v.  Wkiud  &  Gibhs,  495. 

6«  A  party  cannot  claim  the  nullity  of  a  judicial  sale  and  the  fruits  of 

the  sale  in  one  and  the  s»i&e  adtiom. 

Tarl(i6}ny  WhitiMg  <b  TuUU  v.  Kennedy,  500. 

7.  Where  a  court  has  jurisdiction  its  decree  will  protect  the  purchaser 
at  probate  sale  ftottt  all  iBiornntlities  which  may  have  preceded  it, 
in  the  abaenoe  of  My  ehaigeor  proof  of  fraud.    Woodg  v.  Lee,  505. 

8.  The  indoraemeikkl  on  ths  book  of  an  order  of  sale  by  the  adminis- 
trator who  makes  the  sale  is  admisstble  in  evidence  on  the  trial  of 
a  8«ut  to  anuttl  the  sale.  The  objection  that  its  genuineness  is  not 
proved  goes  to  the  efftot.  i6. 

9.  Five  years  pesseealoa  of  pvopmrty  parehated  at  probate  sale  will 

protect  the  purchaser  agaimt  tSk  irregularities  and  informalities 
which  have  been  connritted  by  tbe  adminiBtnitor  after  the  date  of 
the  order  of  sale.  2  b. 

10,  A  judicial  sale  made  in  conformity  with  the  laws  of  the  State,  after 
the  twenty-siith  of  January^  1861,  id*  legalized  by  article  149  of 
the  CoMtitution  adopted  in  1868.  Hughes  v.  Stinson,  540. 

11*  A  third  party  who  makesi  oppoevdon  to  a  motion  sued  out  by  the 

purchaser  at  jsdioial  sale;  musti  in  order  to  maintain  his  opposition, 

show  an  injury  resulting  to  himself  from  the  sale. 

GUmeTf  AppiiccUion  for  Monition,  589. 

12.  A  party  hating  purdiased  |ttt>pefty  at  probate  sale  during  the  war, 

cannot  set  up  in  defense  to  the  payment  of  his  obligations  that  the 

sale  was  made  on  the  basis  of  the  vidue  of  Confederate  notes  at  the 

time  of  sale,  and  obtain  a  redaction  of  the  price  bid  to  that  extent. 

Bordelon  v.  Coco,  671. 
JURIES  AND  JURORS. 

1.  Questions  of  fraud  and  the  credibility  of  witnesses  are  peculiarly 
within  the  province  of  the  jury,  and  their  verdict  will  not  be  dis- 
turbed, unless  it  is  manifestly  erroneous.    9  R.  860. 

Brown  v<  Sadler^  182« 
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JURIES  AND  JURORS— CoiKtnwrf. 

2.  The  verdict  of  the  jarj,  unsupported  bj  the  eTidence  in  tiieneori, 
will  be^set  aside  on  appeal,  and  the  judgment  rendered  thereeaii 
be  annulled  and  the  suit  dismissed.        CardaiQae  ▼•  Dmtku,  219. 

8.  The  qualifications  of  jurors  to  serve  ou  the  grand  and  petit  juriaii 
the  courts  of  the  State  are,  that  thej  most  be  qualified  electa  of 
Louisiana.    Acts  of  1868,  No.  110.  State  ▼.  Ark$,  251. 

4:  Where  one  of  the  panel  of  the  grand  jury  is  diaqaalified,  aaj  is- 
dictment  found  by  them  is  null  and  void,  and  the  accused  mtj 
raise  the  objection  and  show  the  &ct  after  verdict.  lb. 

6.  Where  all  the  facts  are  spread  upon  the  record,  the  Suptreme  Coirt 
will  not  take  into  consideration  the  charge  of  the  jadge  aftoU 
the  jury.    6  Martin,  498, 

Moloney  Brothers  <b  Co.  v.  Rufftfy^  Blair  A  Co^  S3a 
C.  Where  the  verdict  of  the  jury  contradicts  the  admiaftio&  of  the  de* 
fondants  in  the  answer,  and  the  ends  of  jostica  require  it,  the  €iom 
will  be  remanded. 

Banchw  ds  Co.  v.  Marti  and  Wdtert  A  Elder,  587. 

7.  All  objections  to  the  informalities  which  may  have  oeeurred,  in  (b 
formation,  drawing  or  summoning  of  the  grand  jury,  must  be  nude 
on  the  first  dsy  of  the  term  of  the  court,  and  not  afterwards* 

State  V.  Boffpamer,  609. 

8.  Where  the  venire  from  which  the  grand  jury  is  drawn  is  eompQfeil 
of  legally  qualified  jurymen,  it  will  not  be  set  aside  on  objectiiM 
made  after  the  first  day  of  the  term.  3, 

Sbk   Criminal  Law  and  Criminal  PBOCKiDiNas — Statt  ▼• 

Evanty  821. 
JURISDICTION, 

1.  When  the  record  shows  that  a  twelve  months'  bond  has  been  givs 
for  the  price  of  slaves  sold  under  execution^  payment  thereof  cu 
not  be  legally  enforced,  nor  will  the  purchaser  be  permitted  to  n- 

cover  back  any  portion  of  the  price  he  may  have  paid. 

Thomat  v.  Backet,  16i 

2.  The  District  Court  that  rendered  the  judgment,  alone  has  jnrifldio- 

tion  of  the  action  to  annul  it.    C.  P.  608;  2  A.  49S. 

Butman  v.  Fanikay^  165. 

3.  The  Adams'   Express  Company,  domiciliated  in  the  State  of  V^ 

York,  and  all  of  its  corporators,  oitiaens  of  other  States  than  l/s^' 

ana,  has  a  right,  when  sued  in  <me  of  the  courts  of  this  Statej  b7> 

citizen  of  the  State,  to  remove  the  canse  to  the.  next  Circuit  Cotft 

of  the  United  States.    Judiciary  Act  of  1789,  Section  12. 

Rosenfield  v.  Adanu^  Eacpreu  Co.^  233. 

1.  All  proceedings  taken  in  a  cause  by  a  State  court  after  erroneoos/f 

denying  an  application  to  remove  to  the  Circuit  Court  of  the  Uoited 

States,  are  coram  non  judice  and  void*  /^ 
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JURISDICTION— (7oji<*n«€rf, 

5.  Failare  to  except  to  the  jnrisdictioQ  will  not  render  Talid  a  Jno^- 

ment  by  a  court  without  jurisdiction  rationt  materics, 

Duncan  y  IToit  df  Co.,  285. 

6.  A  partji  in  whdse  fiivor  judgment  has  been  rendered  bj  a  court 
having  no  jurisdiction,  need  not  be  made  a  party  to  the  appeal. 

7.  The  ad  o(  the  Lc^gisiatim  of  1858,  page  100,  and  the  subsequent 

acts  of  1855  and  1865,  making  the  Second  District  Court  of  New 

Orleans  exclusively  a  probate  court^  and  requiring  all  successions  to 

be  opened  therein,  does  not  direst  the  other  District  Courts  of  New 

Orleans  oi  jurisdiction  in  succession  cases  pending  in  these  courts 

at  the  dale  of  the  passsge  of  the  law.    In  such  cases  the  jurisdic. 

tion  of  the  court  where  the  succession  was  opened  is  complete  and 

exclusive  until  the  final. termination  of  all  disputes  involved  in  the 
settlement  of  the  succession.  Chapman  v.  Bakewell,  353. 

8*  A  judgment  rendered  by  the  Second  District  Court  for  the  parish 
of  Orleans,  in  a  controversy  wherein  the  Fifth  District  Court  for 
the  parish  of  Orleans  has  exclusive  jurisdiction,  is  null  and  void, 
and  the  nulKty  will  be  so  deoiared  on  appesL  lb, 

9.  The  statute  of  1856,  p.  117,  sec  1,  amending  the  act  of  1855,  pro- 
viding for  the  trial  of  contested  elections  in  the  parish  of  Orleans, 
gives  to  any  one  of,  and  to  all  six  District  Courts  then  in  existence, 
jurisdiction  over  all  suits  for  the  contest  of  the  elections  of  all 
officers  elected  for  and  in  the  parish  of  Orleans,  with  the  right  of 

appeal  to  the  Supreme  Court  as  in  other  cases. 

Sto€r  V.  GoMHndj  407. 

10.  The  office  of  Beoorder  of  the  Second  District  of  the  parish  of  Or- 

leans is  an  office  of  the  parish,  and  the  election  msy  be  contested 
before  the  Sixth  District  Court  of  the  parish  of  Orleans.  lb. 

11.  Where  real  estate  has  been   specially  mortgaged  or  the  vendor's 

privilege  has  been  duly  recorded  to  secure  the  payment  of  the  price, 
and  the  purchaser  dies  and  his  succession  is  opened  in  the  Probate 
Court,  an  order  of  seisure  and  sale  may  issue  from  a  court  of  ordi- 
nary jurisdiction  against  the  succession,  to  enforce  the  mortgage 
rights,  and  the  property  mortgaged  be  seized  and  sold,  and  the 
same  tribunal  that  authorises  the  sale  has  jurisdiction  over  the  pro- 
ceeds thereof,  and  those  entitled  to  them  may  claim  them  in  such 
court,  where  their  rights  must  be  established. 

Quertier  db  Co.  v.  Succession  of  HUU,  429, 

12.  Under  the  ft«t  of  March  29, 1865,  the  Fourth  District  Court  of  New 
Orleans  was  withoiu  jisrisdiction  to  issue  an  injunction  Sjs^sinst  the 
execution  of  a  judgment  of  a  justice  of  the  peace,  the  Third  DU- 

met  Ciurt  of  New  Orleans  ]iavips  exclusive  jurisdictiou  over  such 

t*iiA»  H«r  tAis  %nv  MoraY,  Kuzar,  751. 

f  1  ■ 
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JUBISDlOnON—  Continued, 

13.  The  iostitution  of  a  suit  m  a  ooitrt  that  hatf  no  juriikCetioii  fa  bbII, 
aod  the  subsequent  inyestitore  of  jnrisdiction  will  not  euro  the 
nnllitj.  & 

Ski  ActON — Gondtn  ▼.  Wamack^  193. 

^<  AOTiON— Jttt^rc^  T.  Rogay^  259, 

<<  AbbchTU— iSWecMum  o/  i>s  Roffignac^  864. 

«  Bills  aitd  PaoMiasoET  Noti»— -I^t^  ▼.    ITAtbicir*  183. 
"        "         "  «  «    —CampMly.    Waters,  Ztk. 

•'        "        "  *'  «    —  (7fw«v.  C7arX^  567. 

"        "        «  '•  «    — Cbco  ▼.  CkOltham,  624. 

<<        '^        <<  ^  ^    Heidenreich  ▼.  Z;€man^  628. 

<•        "        «  «  «    ~i;€ti;yT.    OremaUtm^  635. 

*'        "        "  -«  "    — J6«f£fi  V.  DucerU,  55'J. 

"        "         "  •<  «'    — ^iwiess  T.  WinUan,  666. 

"  Community— 27etr«  o/  BtdeU  y.  JSa^es,  643. 

<<      CONFIDEBATC  TUASUBT  NOtBS. 

<*  confcderatl  obligations. 

^*  Parish  Courts. 

«  SALzSayden  y.  FhiUip$  and  Fo$ier^ 

<'  SOVERBIGN  POWVR— 2>railjtt«<  V.  JSost,  5S3. 

JURISDICTION,  APPBLLATE, 

1.  Where  the  amonat  inToWed  does  not  exceed  five  hundred  doUan, 
the  appeal  will  be  dismissed.  Rooney  v.  Brown,  51. 

2.  In  a  proceeding  bj  mandamoa  to  recoTer  possession  of  the  books, 

kejSy   etc.|  in  which  the  office  oi  sheriff  is  kept,  the  partj  against 

whom  the  writ  is  directed  mnst  show  an  interest  in  the    pomwionioB 

of  such  property  exceeding  five  hundred  dollars  to  entitle  him  to 

a  suspensive  appeal  from  the  judgment  ordering  him   to  deliver 

possession  to  the  claimant. 

State  ex  rel.  Crau/h  v.  Judge  Seventh  Jitdicicd  DUiricty  107. 

8.  To  eive  the  Supreme  Court  jurisdiction  of  the  appeal  the  amouat 
in  dispute  must  exceed  $500.  Succeuion  of  £spinolaj  204. 

4.  A  general  allegation  of  opposition  to  all  the  items  on  the  debt  side 
of  the  account,  without  proof  to  sustain  it,  will  not  give  the  Su- 
preme Court  jurisdiction.  The  amount  over  which  there  is  a  oob- 
test  only  can  be  taken  into  consideration  in  determiniog  the  ques- 
tion of  jurisdiction,  and  if  not  above  five  hundred  dollars^  the 
appeal  will  be  dismissed.  lb, 

6.  It  is  the  amount  in  dispute  in  the  Distriot  Court  that  gives  the  Sa* 

preme  Court  jurisdiction  of  the  appeal. 

Bdiiocen  df  Shearer  v.  Landrum,  366. 

6.  The  act  of  the  Legislature  of  March  17,  1859,  incorporating  the 

city  of  Carrollton,  authorises  suit  to  be  brought  by  the  Mayor  and 

Councilmen  for  and  on  behalf  of  the  city,  the  affidavit  of  the  Mayor 

that  the  interest  of  the  city  is  above  five  hundred  dollars  is  sufficient 

to  give  the  Supreme  Court  jurisdiction  of  the  appeal. 

CarroUton  v*  Board  of  Metropolitan  Police^  447« 
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JURISDICTION,  APPBLLATB-^^f^iimetf. 

7.  An  order  Ssmird  by  tho  Paiuli  Judge,  (Hreottng  the  clerk  of  the 
Dbtrict  Court  to  treoifer  to  dw  Parisli  Oourt  the  record  of  a  suit, 
is  in  the  Dstore  of  a  pmoeediog^by  mandamusy  and  no  appeal  will  lie 
from  eaefa  an  order  without  showing  an  adverse  interest  above  five 
hundred  dollars.  The  Supreme  Court  will  notioe,  of  their  own  mo- 
tion, their  want  of  jurisdioiioo.  Swan  v.  Bty,  481. 

8.  The  Supreme  Court  has  appellate  jurisdiction  only,  and  cannot  try 

questions  of  £aot  until  they  have  been  passed  upon  by  the  oourt 
below.  Suocemion  of  Kingy  502. 

d.  QuestioDf  of  fact  not  raised  on  iaial  in  dm  District  Court  cannot  be 
examined  on  appeal.  £Uton  v.  Temple,  ri02. 

10.  Tbe  Supreme  Court  bas  appellate  jurisdiction  only,  and  any  fiict  not 

presented  in  the  court  below  will  not  be  noticed  on  appeal. 

Succemon  of  Tauzin,  536. 

1 1.  A  writ  of  mandamus  will  not  issue  to«oampel  the  District  Judge  to 
grant  a  suspensive  appeal  when  it  is  shown  that  the  amount  in  con- 
test is  not  sufficient  to  give  the  Supremo  Court  jurisdiction  of  the 
appeal. 

State  ex  rcL   Weatern  Union  Tel,  v.  Judge  Seventh  Dist.  Court,  728. 

12.  The  amount  necedsary  to  the  Juijisdiction   of  the  appellate  court  is 

the  sum  in  controversy  at  the  time  of  judgment.  lb, 

LANDLORD  AND  TENANT. 

1.  Where  a  party  has  leased,  for  a  given  time,  certain  described  premises, 
inoluding  several  houses  and  lots  of  ground  in  the  city  of  New  Or- 
leans, and  a  fire  breaks  out  which  destroys  the  buildings  on  a  portion 
of  the  leased  premises,  the  lessee  has  the  option  under  art.  2667  of 
the  C.  C;  to  demand  a  revocation  of  the  entire  lease^  or  a  diminu- 
tion pro  tanto  of  the  rate.  He  cannot  retain  the  portion  of  the 
leased  property  unaffected  by  the  fire  and  have  the  lease  revoked  as 
to  that  which  was  destroyed.      Fenn  v.  Kearny,  Blou  &  Co.,  21. 

2.  Where  the  evidence  shows  that  a  commercial  firm  have  enjoyed  the 
benefits  of  a  lease  that  has  been  made  to  and  in  the  name  of  one  of 
the  members  of  the  firm,  they  will  be  held  liable  va  solido  for  the 
rent  of  the  property  leased.  /6. 

8.  Evidence  to  show  that  the  firm  name  was  marked  on  goods  deposited 
in  the  warehouse  is  inadmissiblo  in  a  Buit  by  the  lessor  to  recover 
the  rent.  lb. 

m 

4.  Where  a  sale  of  a  lease  owned  by  a  suooession,  has  been  judicially 
declared  to  be  bu11|  the  property  in  the  lease  reverts  to  the  estate. 

Kelhr  v.  Bhnehafd,  38. 

5.  The  leesee  can  ttot  mak»  npms  ob  the  fijniinisea  leased  «t  Ae  ex- 
pense of  the  lessor,  viUioil  flitt  pvltittg  him  in  default 

'  Favro^  Y.  MeUlcr,  220, 
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JANDLORD  AND  TE^AVrr—QmUnmed. 

6.  A,  in  his  capaoity  of  lonor,  bitmgkl  soit  agttnct  B,  his  ImMi  fo 
rent;  A  ftfterwards  brought  soit  agitiist  B  to  annul  tho  krae  iid 
restore  the  leased  premises.  B.exoepted  to  the  latter  snttostht 
ground  that  the  same  eause  of  action  was  pending  in  the  other  nit 
Soon  after  filing  this  exception  of  lu  pendem  to  the  suit  to  saml 
the  lease,  B  filed  an  answer  to  the  snit  for  rent,  eeiting  np  a  laeoi- 
▼entional  demand  in  damages,  with  a  prajer  that  he  he  qnietod  ii 
the  possession  of  the  premises  leased,  and  argued  on  the  trial  of  Ik 
exception  of  li$  pendem  that  the  issue  created  bj  the  answer  vn 
the  same  as  the  demand  for  possession  in  the  suit  to  annnl  the  Iomi, 
Held — ^That  B  could  not  urge  the  pendency  of  a  eontestation  tfam 
created  bj  himself  against  a  prior  demand  of  A. 

Morgan  t.  Tamietf  2M. 

7.  If  a  lessee  of  a  market  stall  or  stand  dies^  the  property  in  the  good 
will  of  the  stand  falls  into  hb  sncoession. 

Succtuum  o/Jbmme^  89L 

8.  A  contract  of  lease,  without  a  lawful  caase,  cannot  be  made  the  buii 
of  a  demand  for  rent*  Brown  ▼.  RoberU,  508. 

9.  A  lessor  has  a  privilege  for  the  payment  of  the  rent  on  all  the  mon- 
bles  found  on  the  leased  premises,  without  reference  to  whether  mk 
property  belongs  jointly  to  the  partners  in  the  planting  busineti,  or 
to  one  of  them  only.  Benton  v.  Ooniuke$^  588. 

10.  Evidence  is  inadmissible  in  a  suit  by  the  lessor  for  rent,  to  show  tht 

terms  and  conditions  of  a  partership  between  the  lessees.  A. 

11.  Where  a  lease  has  been  given  for  one  year,  with  a  privil^^  of  reaew- 
al  for  five  years;  and  a  third  party  binds  himself  as  surety  fbr  tlie 
lease,  and  the  lease  is  renewed  at  the  expiration  of  the  year,  tht 
surety  is  not  bound  on  the  extended  lease,  unless  it  is  shown  that  be 
consented  to  the  extension.  Fatnacht  y.  WinkUman,  727. 

12.  In  a  suit  on  a  contract  of  lease,  the  lessor  may  show  oooupanoy  of 
the  premises,  and  recover  rent  for  the  time,  although  he  hSk  to 
establish  the  contract.  Silver$ie£n  y.  jSeem,  743, 

LAWS, 

1.  Where  the  law  is  changed  after  prescription  begins  to  ran,  the  tin* 
elapsed  before  the  change  is  to  be  computed  according  to  the  old  kf 
and  that  which  follows  according  to  the  new* 

Fu&  y.  Bergwd^  UL 

2.  By  the  statute  law  of  Mississippi  all  obligations,  or  notes,  or  dnfti 
for  money,  whether  payable  to  order  ix  not^  am  assignable  by  simplt 
indorsement    Bevised  Code  of  Jlissisiippii  p,  855. 

Marx  J.  r  AeeK^  140. 
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LANDLORD  AND  TENANT— Con^tViu^df. 

8.  The  law  of  1856,  section  181,  page  136,  exempting  the  city  of  New 
OrleoDS  from  giving  bond  in  litigations  to  which  she  is  a  party  does 
Dot  apply  to  the  Treasurer  or  other  officers  of  the  city.  The  statate 
exempting  the  corporation  from  giving  bond  is  an  exceptional  one, 
and  cannot  be  extended  to  other  parties  than  those  mentioned. 

State  ex  reU  George  v.  Mounts  (Sty  Trea$urer,  177. 

4.  Where  a  law  is  clear  and  free  from  all  ambiguity^  the  letter  of  it 
must  not  be  disregarded  under  the  pretense  of  panning  its  spirit. 
C.  C.  13.  Arrowsmith  v.  Durell,  295. 

5.  The  title  of  the  act  of  the  Legislature  of  1868,  No.  27,  entitled  an 

act  ''to  determine  the  mode  of  filling  vacancies  in  all  offices  for 
which  provision  is  not  made  in  the  constitution''  is  sufficiently  com- 
prehensive  to  embrace  the  objects  of  the  statute. 

i^aie  ex  rel,  Belden,  AU,  Gen^^  t.  Leovy,  538. 

6.  Section  one  of  this  act  does  not  violate  the  oonstitution  in  requiring 
vacancies  in  municipal  offices  to  be  filled  by  appointment.  lb 

7*  The  statute  of  1865,  exempting  certain  property  from  seizure  under 
execution,  is  in  derogation  of  common  right,  and  the  exemption  from 
seizure  will  not  be  extended  to  objects  not  expressly  designated  in 
the  law.  Guillory  v.  DevUUy  686. 

8,  The  title  of  the  act  of  the  General  Assembly,  approved  eleventh  of 
July,  1868,  entitled  "An  Act  relative  to  the  finances  of  the  State," 
is  sufficiently  explicit  to  embrace  the  objects  of  the  statute.    The- 
title  of  a  law  is  not  to  be  strictly  construed;  neither  is  the  above  quo- 
ted act  retrocative  in  its  effect. 

City  National  Bank  y.  Afa/uiit^  Tax  CdUeUoVy  751. 
Sex  Contitution. 

LETTER  OP  CREDIT. 

L  Darby  &  Tremoulet^  commission  merchants,  in  the  city  of  New  Or- 
leans, made  advances  to  A.  Grevemberg  to  a  large  amount,  predica- 
ted on  a  letter  of  credit  written  by  Mrs.  Widow  Fuselier,  his  mother, 
requesting  said  firm  to  make  advances  to  and  accept  the  drafts  of 
said  Grevemberg  to  enable  him  to  pay  for  a  plantation.  Grevemberg 
obtained  the  advances  and  afterwards  shipped  his  sugar  crops  to  said 
merchants,  which  far  exceeded  in  value  the  amount  of  advances 
made  to  him,  the  proceeds  of  which  he  was  allowed  to  draw  out 
without  reserving  the  amount  of  the  advances.  Grevemberg  died,  and 
his  merchants  failed  to  present  and  enforce  their  privileges  against 
his  estate.  Held — That  the  failure  on  the  part  of  said  Darby  &  Tre.  • 
moulet  to  enforoe  payment  for  their  advances,  while  it  was  in  their 
power^  discharged  the  surety  who  was  bound  on  the  letter  of  credit. 
That  under  this  state  of'  factS;  the  party  giving  the  letter  of  credit 
is  discharged  by  their  lacbeSt      JDarhy  (b  Tremaulet  y*  Futelier,  636. 
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LIS  PENDENS. 

1.  Where  the  rait  wis  brooght  before  the  TJoited   Btrtes  ProfiikMl 

CoQTt,  bat  oat  decided  before  that  tribnntl  oeaaed  to  exist,  betwen 
parties  residing  in  this  State,  the  plea  of  lit  pendems  will  not  prenil 
in  a  suit  before  the  State  eoarts  on  the  said  obKgatioii  and  between 
the  same  parties  on  the  groond  that  both  parties  being  resideats  of 
the  State,  the  ease  could  not  be  transferred  to  the  United  Stites 
Gircait  Court  Noland  y.  Sleriing,  277. 

2.  The  plea  of  lit  pendent  will  not  be  muntained  where  it  is  shown  that 
a  suit  by  mandamus  has  been  brought  in  the  name  of  she  State  os 
the  relation  of  a  claimant  for  office,  and  is  still  pending,  and  aoother 
suit  has  been  brooght  in  the  name  of  the  State  bj  the  Dutiiet 
Attorney  joining  the  same  daiment  for  office  as  in  the  maadaonis  tm\ 
under  the  acts  of  the  Legislature  of  1868,  number  58  and  156' 
providing  a  remedy  against  usurpation  and  intrusion  into  office.  In 
the  mandamus  suit  the  State  is  merely  a  nominal  party,  and  in  tke 
suit  brought  under  these  acts  of  the  Legislature  the  State  if  tiu 
actual  party  in  interest  wherein  the  right  to  hold  office  is  the  prioei- 
pal  subject  of  inquiry.  Want  of  identity  of  parties,  and  not 
having  the  same  objects  in  view,  operates  as  a  bar  to  the  plea. 

State  ▼.  KreuUff  483. 

8.  A  holder  of  mortgage  paper  having  pn)ceeded  by  executoiy  prooess 

to  enforce  payment,  cannot,  while  the  suit  is  pending,  proceed  m 

ordtnaria  against  the  maker  of  the  notes.     In  such  a  case  the  plei 

of  lit  pendent  will  be  maintuned  as  to  the  latter  suit 

Taylor  ▼,  Hill,  639. 
MANDAMUS. 

1.  The  rights  of  an  office  cannot  be  inquired  into  under  a  pioceedlogkj 
mandamus.  Only  the  right  to  the  possession  of  the  books,  papen, 
room,  keys,  etc.,  can  be  made  the  subject  of  inquiry  under  this  wn'l 
4  N.  S.  628^  12  An.  719,  Acts  of  1868,  p.  71,  199  and  220. 

Slate  ex  reL  Sternhsrg  v.  La^arde,  18. 

2.  Where  the  facts  show  that  the  relator  k  entitled  to  a  suspennve  sp* 
peal,  the  judge  may  be  compelled  by  a  writ  of  mandamut  to  grut 
the  apped. 

State  ex  reL  Adamt  ?.  Jud^  StcQud  Ditirict  Covrtf  61. 

8,  The  right  to  an  office  cannot  be  inquired  into  or  tested  under  ezut- 
ing  laws  on  an  application  for  a  writ  of  mandamut. 

State  ex  rd.  Hero  v.  Pitot,  336. 

4.  The  Controller  of  the  city  of  New  Orleans  may  be  compelled  bji 
writ  of  mandamus  to  wanmnt  on  the  City  Treasurer  for  bills  wUeb 
he  has  approved.  Mandamus  is  the  proper  remedy  to  compel  a  fflia- 
isterial  offioer  tojperibrm  purely  miniftenal  acts. 

St4fte  ex  reL  Pinae  v.  Mounts  Treaty  <^  Landry^  Chnt.,  352. 

5.  The  Treasurer  of  the  city  of  New  Orleans  cannot  be  compelled  bj 
mandamus  to  pay  a  warrant  not  yet  drawn  by  the  OontroUer.   A. 


MANDAMUS— Cofittn«ec{. 

6.  A  maDdamiift  13  the  proper  remedy  to  compel  the  Treasurer  of  the 

citj  of  New  Orleans  to  paj  a  warrant  drawn  upon  him  by  the  Con- 
troUer,  and  the  writ  will  properly  bo  made  peremptory  when  the 
Treasurer  in  his  answer  cUsoloses  no  sufficient  reason  for  his  refusal 
to  pay.  State  fx  rel,  Ajoery  y.  MouiU^  Treaturer^  369, 

7.  The  writ  of  mandamus  will  not  lie  to  compel  the  treasurer  of  the 

city  of  New  Orleans  to  perform  any  act  where  it  becomes  his  duty 
as  the  fiscal  agent  of  tlie  city  to  exercise  a  discretion.  lb. 

8.  In  a  proceeding  by  mandamus  to  compel  the  treasurer  of  the  city 
of  New  Orleans  to  exchange  certain  bonds  of  the  city  for  warrants 
drawn  by  the  Controller,  the  court  will  not,  under  the  prayer  for 
general  relief,  render  judgment  ordering  the  Treasurer  to  pay  the 
warrants  in  money.  lb, 

9.  A  writ  of  mandamus  Will  not  issue  to  compel  the  District  Judge  to 

grant  a  suspendve  appeal  when  it  is  shown  that  the  amount  of  the 
judgment  is  not  sufficient  to  give  the  Sapreme  Court  jurisdiction. 
State  ex  reL    We$tem    Union  Telegraph   Co,  v.  Judge  Seventh 
DUtrki  Court,  728. 
10.  An  appeal  will  He  from  an  interlocutory  order  dissolving  an  injunc- 
tion on  the  ground  that  the  surety  on  the  injunction  bond  is  not 
good  and  solvent,  aud  a  writ  of  mandamus  will  issue  to  compel  the 
judge  to  send  up  the  record. 

State  ex  ret.  Stom  y.  Judge  Fourth  District  Cour^,  736. 
MARRIAGE  CONTRACT. 

1.  P.  B.  M.  Lapice  and  others  executed  their  |>romissory  note  for 
950)000  in  favor  of  Marie  Josephine  Lapice  for  borrowed  money, 
Marie  Josephine  Lapioe  aAerWards  made  a  marriage  contract  with 
Jules  DeLongpre,  itt  which,  amdag  other  stipulations,  this  note  for 
$50,000  was  BpeoiaUy  set  apart  to  her  as  her  dowry,  an  accurate 
description  thereof  b«ag  gtven;  they  were  subsequently  married, 
and  the  note  passed  into  the  hands  of  the  husband.  .  Held — ^That 
the  stipulation  of  960,000  in  the  marriage  contract  was  merely 
descriptive  of  the  note,  and  not  aii  estamation,  and  the  note,  or  its 
value,  did  not  &11  into  the  community  under  article  2334  of  the  C. 
C,  and  the  husband  became  chargeable  with  no  particular  sum  on 
receiving  it^  Fitzgerald  y.  Lapice,  226. 

2.  The  wife,  properly  authorized  b^  her  husband  or  the  judge,  may 
sue  for  in  ner  own  name  and  reooyer  the  amount  of  a  note  settled 
upon  her  by  the  marriage  contract  as  dowry.  C.  P.  107.  The  ap- 
pearance of  the  husband  to  authorize  the  suit  concludes  him  from 
any  demand  he  might  haye  against  the  makers  of  the  note.       lb. 

MARRIED  WOMEN. 

1.  A  married  woman  may  bi«d  her  sepaiate  estate  for  the  debts  of  hcip 
husband  by  complying  with  the  pl*ovi8ione  of  the  act  of  the  Legis- 
lature of  1855,  approyed  Maroh  15,  No.  290,  entitled  **  An  Act  to 
enable  married  women  to  oontrad  debts  and  bind  their  paraphernal 
or  dotal  property.''  KeUer  y,  Ruix^  288. 

*    8xB  HuasAKB  AKB  Win. 
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M£TBOPOLITAN  POLIGB. 

1.  The  omifsioQ  in  the  Constitatioii  of  18<8  of  arOelo  138  of  tbeC» 
■CitntioD  of  1864,  left  the  whole  sobject  of  the  eorpontioD  ef  the 
city  of  New  Orleans  and  its  police  regolatimia  under  the  power  aad 
ditoretion  of  the  Legtslatare.  Diamond  t.  Com,  309. 

2.  Act  No,  I,  approved  July  6,  1868,  creating  a  Boerd  of  PoficeCoB- 
mimonerB  for  the  city  of  New  Orleans  and  c^Ting  them  fvli  powv 
to  remove  and  appoint  the  police  force,  and  repealic^  all  oAer  adi 
and  parts  of  acta  in  conflict  with  its  profvisioBSy  digested  the  l^jm 
of  the  city  of  New  Orleans  of  all  authority  to  appoint  a  chief  « 
other  policeman.  Articles  159  and  42  of  ihe  Conetitiition  of  1888 
were  not  violated  in  the  passage  of  this  act.  (See  aets  Nor  74  md 
145  of  1868,  and  Nos.  60  and  92  of  1869.)  A 

8.  The  appointment  of  a  chief  of  police  by  the  Mayor  of  the  dtjrof 
New  Orleans  after  the  passage  of  act  No.  1,  approved  on  the  nioft 
of  July,  1868,  was  without  any  legal  force  or  effect,  and  snch  ofBoer 
BO  appointed  had,  by  Tirtue  of  his  appointment,  no  interest  in  tk 
office  of  chief  of  police,  nor  in  the  office  of  superintendent  d 
metropolitan  police  created  by  act  No.  74)  approved  September  14, 
1868.  Having  no  interest  in  the  office,  he  was.  not  entitled  to  th 
writ  of  quo  warranto  nor  injunction.  Ih, 

4.  The  act  of  the  Legislature  of  September  14, 1868,  creating  a  metro- 
politan police  district  repealed  so  much  of  the  charter  of  the  dtj  of 
Carrolltoo,  approved  Maroh  17,  1859,  as  gave  to  the  Mayor  of  wd 
city  the  controUand  administration  of  the  police. 

CarroUton  v.  Board  of  Muropolitan  PoUce^  447. 

5.  The  act  of  the  Legislaturo  of  September  14,  1868,  took  away  iD 
control  over  the  police  of  the  city  of  Carroll  ton  from  the  Mayor,  aad 
vested  the  same  in  the  Board  of  Metropolitan  Police,  and  the  Majcff 
and  Council,  in  their  ropresentative  capacity,  having  no  right  ii 
themselves  to  administer  tne  police,  they  cannot  question  the  confl^ 
tntionality  of  the  act  of  the  Legislaturo  vesting  the  power  ofpoS^ 
log  the  city  in  the  Bord  of  Police.  J^» 

6.  That  part  of  the  act  of  the  Legislaturo  of  September  14, 1868,  erei^ 

ing  a  metropolitan  police  district  and  providing  for  the  goveromeat 
thereof,  which  divests  the  Mayor  and  Gouncil  of  the  city  of  Cacroll- 
ton  from  all  control  over  the  police  of  said  city,  and  vasts  tbe  noM 
in  the  Board  of  Metropolitan  Police  created  by  the  act^  is  conitita- 
tiooal  and  valid«  J^* 

MORTGAGES. 

1.  The  insertion  in  the  act  of  mortgage  of  the  pact  de  non  altena^A 
does  not  invest  the  mortgage  creditor  with  the  right  to  diAr^rd  tbe 
forms  of  law  in  making  a  foroed  alienation  of  the  mortgage  debtorV 
property.  The  non-aUenation  elause  springs  from  the  agreement  oi 
the  parties,  and  dispenses  with  the  mortgage  creditor  from  die 
necessity  of  resorting  to  the  hypothecary  action, 

Falma  v.  Abai  do  Genera^  IL 
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2.  The  tnnsferee  of  mortgaged  property  with  the  pact  de  non  alxenando 

contained  therein,  inaj  aue  to  annul  a  forced  sale  of  the  property  by 
tiie  mortgaged  creditor,  on  the  ground  that  the  formalities  of  law 
hare  not  been  observed  in  making  the  sale.  lb, 

3.  The  objection  that,  the  morgagee  or  hia  transferee  has  the  right  to 
require  that  the  property  mortgaged  shall  be  sold  in  separate  parcels, 
comes  too  late  if  not  made  before  the  sale.  This  fact  in  itself  fur- 
nishes no  ground  to  annul  the  sale.  lb. 

A.  The  tacit  mortgage  allowed  by  law  in  favor  of  minors^  on  the  proper- 
ty of  their  tutor,  dates  from  the  appointment,  and  the  tacit  mortgage 
allowed  by  law  on  the  property  of  the  husband  in  favor  of  the  wife 
to  secure  the  restitution  of  her  paraphernal  property  which  has 
come  into  his  hands,  dates  from  the  time  the  property  was  received. 

•  MUle  V.  Dupvy,  53. 

5«  In  a  case  where  the  property  of  the  husband  is  not  sufficient  to  pay  the 
mortgage  due  his  ward,  for  which  he  is  liable  as  tutor,  and  the  mort- 
gage in  favor  of  his  wife  for  the  restitution  of  her  poraphernal  prop* 
erty  which  he  has  received,  the  rank  and  priority  of  mortgage  must  be 
determined  by  the  date  at  which  they  respectively  took^  effect.     3. 

6.  A  recital  in  an  act  of  mortgage  that  a  previous  mortgage  had  been 

inscribed  against  the  same  property  will  not  operate  a  legal  rein- 
scription  of  the  former  mortgage;  nor  will  the  recital  of  the  former 
mortgage  in  the  certificate  make  the  latter  a  party  to  the  former  act, 
or  operate  as  a  further  notice  than  that  already  given  by  the  first 
inscription.  BriUon  dh  Koontz  v.  Janney,  Sheriff,  204. 

7.  The  pact  de  non  alienando  contained  in  an  act  of  mortgnge  does  not 
dispense  the  mortgage  from  the  necessity  of  ioscription  in  the  mort* 
gage  office,  and  reinscription  within  ten  years  in  order  to  preserve 
and  give  validity  to  the  mortgage  rights.  76, 

8.  The  tacit  mortgage  of  the   heirs  of  their  deceased  mother  on  the 

property  of  their  father,  for  the  restitution  of  the  paraphernal  pro- 
pertv,  or  funds  which  be  has  received,  only  attaches  on  the  property 
of  the  fEither  from  and  after  the  date  at  which  he  becomes  the  ownez 
of  the  property.  Smithy,  HU  Creditont,  241. 

9.  The  mortgage,  resulting  from  a  judgment  against  the  husband  and 

his  brother  in  iolido^  rendered  and  recorded  before  the  sale  of  the 
property  from  the  brother  to  the  hufbaod,  will  take  precedence  of 
the  tacit  mortgage  against  the  property  of  the  husband  in  favor  of 
the  heirs  for  the  restitution  of  the  paraphernal  funds  of  thier  mo- 
ther, deceased.  Such  preference  of  mortgage  rights  may  be  enforced 
against  the  proceeds  where  the  property  has  been  sold.  76. 

10.  The  fact  that  certain  of  the  Clinton  and  Port  Hudson  Bailroad 
bonds  were  kept  in  the  same  safe  where  the  liquidator  of  the  com- 
pany kept  its  papers,  books  und  assets,  did  not  operate  a  payment  of 
the  bonds  nor  an  extinction  of  the  mortgage. 

QUnton  and  Port  Hiufson  Railroad  Company  v.  Brown^  248, 
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11.  Wher«  Ui«  sheriff  Mi  ui  essesliM  iMaed  in  ftm  of  dw  ooapuj 
directiog  the  sheriff  of  the  fliertgnged  property,  aothing  short  of  i 
psjrment  into  the  sheriff'shttids  woM  opente  as  »  pajneat orsilH^ 
the  mortgsge.  i^ 

12.  Where  there  sre  two  sspsrste  debts,  sad  to  see«e  the  peyaieslKii 
whieh  two  sepsrste  mortgsges  sre  gifsa  en  the  sune  propsrty,  tke 
dste  of  r^^tfy  of  the  mortgsges  wVl  determine  the  lights  ef  tk 
holders.  F^ekamd  ▼.  CUizauT  Bamk,  261 

18.  Where  su  sot  of  mortgsge  deelsresthe  otgeet  mortgaged  to  be  tk 
entire  interest  in  s  eertiin  perish  mused,  gtTing  the  number  of  teni, 
mentioning  the  riyer  on  or  nesr  whieh  it  lieS|  and  bj  whidiits 
boanded,  with  a  referenee  to  eertein  titles  of  the  mortgegortak 
found  in  the  office  of  the  Recorder  of  Mortgages  for  the  psrisliy  tie 
description  of  the  property  is  snficient. 

O&y  Xaticnal  Bank  ▼.  Barrow,  d9& 

14.  The  right  to  hafe  a  mortgage  canceled  can  not  be  tested  before  tk 
courts,  unless  all  those  having  an  interest  be  msde  parties. 

State  ex  rd.  Durrive  r.  Recorder  o/Martgagti,  401. 

16.  The  sale  of  the  property  of  a  bankrupt  by  the  assignee  does  not  op- 
erate a  release  of  the  mortgages  and  attach  them  to  the  proceedi 

/6. 

16.  The  mortgage  and  Tender's  privilege  on  real  estate  is  not  imptizedl^ 

the  sale  of  the  property  by  a  syndic  of  the  insolvent,  and  the  holder 
of  the  mortgage  and  privdege  is  entitled  to  first  preference  on  tbe 
proceeds^of  the  sale  after  paying  the  expenses  of  tiie  sale. 

Marcelin  v.  Hu  Oredtion,  423. 

17.  A  notarial  act  of  mortgage  has  no  effect  sgainst  third  parties  mrtil 
it  is  registered  in  the  office  of  the  Recorder  of  Mortgsges  for  ik 
parish  where  the  property  is  situated. 

JBiatrang  v.  PlaUgmier,  42& 

18.  Where  three  separate  mortgages  have  been  executed  on  the  sum 
piece  of  property  at  different  dates,  and  the  last  of  the  tree  is  twri- 
ed  first,  and  the  property  has  been  sold  to  psy  them,  the  proeeedi 
must  be  applied  by  preference  to  the  payment  of  the  mortgage  Sat 
recorded.  The  fact  that  the  last  mortgsgee  had  notice  of  ihe  exiil- 
ence  of  the  other  two  mortgages  of  prior  date  will  not  avail.     3- 

19.  The  transfer  or  assignment  of  a  promissory  note  secured  by  mortgage 
carries  with  it  all  the  rights  of  mortgage,  and  privOege  givva  ^ 
secure  it,  Perot  v.  Levauemr^  529. 

20.  Where  a  series  of  notes  have  been  executed,  secured  by  mortgige 
on  the  same  piece  of  property,  and  the  payee  transfers  them  to  diie^ 
ent  third  parties,  the  privilege  of  the  holders  is  conourrest  on  t^ 
proceeds  of  the  esle  of  the  mortgaged  property.  h 
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MORTGAGES— Qmtinued. 

21.  A  veodor  ^f  real  estate  iii  ord^r  to  de&at  the  mortgage  of  his  Tendee^ 
on  the  ground  of  fraud  in  the  aale  of  the  propertji  must  show  that 
the  inortgagee  waa  avare  of  the  fraod  at  the  time  the  oootnot  of 
mortgage  was  made.  M^ckler  y.  McClelland^  679. 

22.  A  party  accepting  a  mortgage  to  secure  the  payment  of  a  debt;  is 

bound  by  the  terms  and  sense  in  which  it  is  expressed. 

Bethel  y.  Bawhim^  620. 

28.  The  transferees  of  portions  of  a  mortgage  debt  are  entitled  to  be 
paid  pro  t  ata^  out  of  the  proceeds  of  the  sale  of  the  pn^rty 
mortgaged;  without  regard  to  th^  time  when  the  transfer  was  made. 

Begnaud  y.  Roy^  624. 

24..  A  party  holding  a  mortgage  entitling  bio^  to  executory  process  to 
enforce  it,  may  proceed  via  ordinaria  agaii^st  the  mortgagee;  either 
in  the  pariffh  of  his  domitli  and  residence;  or  in  the  parish  where 
the  mortgaged  property  is  situated.  Generes  y.  JStmon,  658. 

25.  A  mortage  given  by  an  heir  on  her  indiyidual  property  to  secure 
her  one-fifth  interest  in  an  annuity  created  by  her  father  for  the 
purchase  of  a  lot  of  slaveS;  of  which  sl^  inherited  the  one-fifth,  is 
an  accessory  to  the  principal  obligatioU;  to-wit:  the  price  of  slayes, 
and  cannot  be  enforced.  Le/evre  y.  Hagddj  663. 

26.  The  mortgage  of  the  wife  attaches  to  the  interest  of  the  husband  in 
the  lands  held  in  common  before  partition;  to  secure  her  claim  for 
her  paraphernal  property  receiyed  by  him,  and  a  datien  en  paiement 

to  her  in  satisfaction  of  her  claim  is  authorised. 

Pecot  V.  BrotkerMj  667. 
NEW  ORLEANS. 

Bss  Appeal — State  ex  rel.  JJelden,  Alt.  Gen,,  y.  Markey^  Kaher^ 

et  alj  842. 
Sxs  GoaPOBATiONS — Diamond  y.  Cain,  809. 
<f  "  State  ex  reL  BeMen^  Att,  Gen.  y.  Leovy,  638. 

^^    Mandamus — Staifi  ex  ref.  Plnac  y.  Mount  and  Landry,  352. 
'*  "  — State  ex  rel»  Avery  y.  Mount,   Treasurer,  3C9. 

^    Offigv  ^nd  OmOEBB — State  ex  rel.  Belden^  Att.  Gen.,  v. 
Leovyy  &38. 
OBLIGATIONS. 
1.  Where  two  parties  holding  claims  of  equ^l  dignity  against  a  third, 
enter  into  an  agreement  in  writing  (o  the  effect  that  one  is  not  to 
take  any  legal  steps  without  giying  the  other  notice,  and  in  disre- 
gard of  the  stipulations  in  the  agreement;  one  of  the  parties  pro- 
ceeded by  seizure  and  sale;  he  will  not  t>e  allowed  any  preference 
oyer  the  other  ou   account  of  the  seisure  thus  made  in  yiolation  of 
the  agreement.    In  such  a  case  th^  lnw  wilf  phce  the  other  party  in 
the  exact  positioi^  he  might  haye  oeciipie^  \9^  ^^  receiyed  notice. 

Uille  y.  Dufuff^  53. 
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OBLIGATIONS— Ctm/mMd. 

S.  When  a  debt  existed  betweeo  two  putt4e  who  Kqaidated  the  mm 

bj  note,  at  a  time  aod  noder  eireninstaooes  rradering  tlie  ezeeatai 

of  the  note  illegal  on  acconot  of  one  paitj  residing  within  the  0» 

federate  and  the  other  within  the  Federal  military  Cues,  daria;  the 

late  war,  and  the  debtor  promised  to  psy  the  debt  after  the  warU 

oeased,  with  a  foil  knowledge  of  the  natore  and  origin  of  the  obE- 

gatioo,  the  promise  can  be  enforced  and  the  debtor  oompelled  to  p^ 
the  obligation.  Ltdomx  w.  Brnkier^  131. 

8.  A   party  who  reoeired  a  note  for  oollection,  and  afterward  retoraid 

it  to  the  party  from  whom  he  reeeired  it,  cannot  be  held  respodilt 

on  proof  that  another  party  gare  him  notice,  while   it  was  ia  \k 

possession,  that  he  was  the  owner  and  wonid  hold  him  responnbit 

if  he  did  not  deliTcr  the  note.         SmUerfidd  t.  bdawMimdcf  6150. 

Su  ACTI05 — Snodgrau  T.  Adanu^  136, 

OFFICB  AND  OFFICERS. 

1.  Officers  of  the  city  of  New  Oilcans,  who  rsoeiTed  their  appointamt 

from  the  military  anthority  dniing  the  time  the  eity  was  aodw 

military  control,  haye  no  claim  against  the  city  for  salary  for  the  tern 

fix.d  by  law  for  sneh  office,  where  it  is  shown  that  they  hsre  bem 

dismissed  by  the  military  before  the  term  of  the  office  expired  by  lav. 

Handdl  ▼.  New  OrUamM,  9. 

2.  Where  the  salary  of  an  officer  is  fixed  by  law  for  all  servioea  rendsred 
in  his  official  capacity,  no  action  will  lie  for  the  reooTery  of  «)• 
ditional  compensation  for  alleged  extra  senrioes.  76. 

3.  The  right  to  sn  office  cannot  be  inquired  into*  under  a  proeeeding  Ij 
mandamus.  Only  the  right  to  the  possession  of  the  books,  pqwn, 
rooms,  keys,  etc.,  can  be  made  the  subject  of  inquiry  under  Hk 
writ.    4  N.  8.  623,  12  An.  719,  Acts  of  1868,  p.  71,  199  and  220. 

StaU  ex  rd.  Sternberg  h^ardt^  1& 

4.  In  a  controversy  for  an  office  the  salary  of  which  is  fixed  by  law,  it 

is  not  necessary  to  aver  or  proTC  that  the  amount  is  above  fi?e  kos- 

dred  dollars  to  give  the  Supreme  Court  jurisdiction. 

/Mv.  Cbfi;s3u,289. 

5.  The  election  of  a  party  to  an  office  does  not  depend  upon  the  ineK- 
gibility  of  his  competitor,  but  upon  the  will  of  the  majority  or 
plurality  of  the  legal  voters  of  the  dutrict  A. 

6.  Officers  of  the  city  of  New  Orleans  who  recoived  their  appointmeoti 
while  the  city  and  State  were  under  the  control  of  the  militu; 
authorities  were  removable  at  pleasure.     Hire  v.  }iew  Orleam,  42& 

7.  The  thirteenth  section  of  the  act  of  September  14«  1868,  repealing 

the  charter  of  the  City  of  JeflTerson^  sppioved  March  8,  1867,  ^ 
not  abolish  the  offices  of  the  corporation.  This  clause  only  repeilod 
the  old  charter  in  so  &r  as  its  provisions  were  not  incorporated  ii 
the  new  charter.  State  t.  JEmiSer,  482. 
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OFFICE  AND  OF FICEBS— Continued. 

8-  The  failure  to  hol4  I^P  election  for  mttnioipiil  offieers^f  the  dtjof 

JeffcrsoQ  on  tbe  firsi  Mod  da  j  of  Jaauarj,  1869,  as  i|m>nded  in 

flection  throe  of  this  amended  charter^  adopted  Sepfembet  14, 1868, 

did  not  vacate  the  offices  ivhich  were  filled  bjr  deotioa  micbr  the 
charter  of  1867;  Jb. 

9.  The  appointment  to  an  office  by  the  Governor  is  void  tf  there  maa  do 

vacancy  at  the  time  the  appointment  was  made.  lb.  * 

10.  Section  seven  of  act  number  thirty-nine  of  1868,  entitled  ''An  A<sl 

to  ascertain  the   eligibility  of  persons  elected  or  appointed  to  office 

and  to  declare  offices  vacant/'  etc.,  is  unconstitutional  apd  V3i4* 

State  ex  rel  Dotcnes  v.  TownCy  490. 

11.  A  judge  of  a  court  or  other  constitutional  officer  of  the  State  may 
be  removed  from  office  by  impeachment,  by  address  of  the  Legis* 
lature/or  by  proceedings  under  the  intrusion  act,  if  it  be  judicially 
ascertained  that  he  is  disqualified  by  the  constitution  of  thi4  State 
or  the  United  States.  He  cannot  be  removed  from  office  by  an  act 
of  the  Legislature,  nor  has  the  Legislature  the  power  to  pass  an  act 
authorizing  or  instructing  the  Governor  to  declare  an  office  vacant 
which  is  created  by  the  constitution.  Jb, 

12^  The  appointment  and  commissioning  by  the  Governor  of  a  party  to 
an  office  which  has  been  legally  filled,  without  the  vacancy  being 
first  declared  according  to  law,  is  an  absolute  nullity.  Ih, 

13.  The  title  of  the  act  of  the  Legislature  of  1868,  ]^o.  27,   entitled 

''  An  Act  to  determine  the  mode  of  filling  vacancies  in  all  o&oes  foi 

which  provision  is  not  made  in  the  constitution "  is  sufficient)} 

comprehensive  to  embrace  the  objects  of  the  statute. 

State  ex  rel,  BelcUuj  Au,  Gen,,  v.  Leovi/,  538. 

14.'  Section  one  of  tbis  act  does  not  violate  the  constitution  in  reqhring 
vacancies  in  municipal  offices  to  be  filled  by  appointment.  lb, 

15.  The  Commdn  Council  of  the  city  of  New  Orleans  have  no  power  to 
fill  vacancies  in  offices  of  the  corporation  arising  from  death,  resig- 
nation, or  otherwise.  In  such  cases  it  is  made  the  duty  of  the 
Governor  to  appoint  for  the  unexpired  term.  lb, 

IQl  Act  No.  156  of  1868,  in  providing  a  mode  of  legally  ascertaining 

whether  persons  holding  office  under  the  authority  of  the  State  of 

Louisiana  are  incompetent  to  exercise  the  duties  thereof,  by  reason 

of  the  disibilities  imposed  on  certain  classes  of  persons  by  the  Oon- 

stitutioQ  of  the  United  States,  does  not  impose  pains  and  penalties 

on  any  one,  nor  does  this  act  assume  authority  which  appertains  ex- 
clusively to  the  Federal  tribunals. 

State  ex  reh  Sandlin,  Dis,  Att,,  v.  Wafkim,  Ju^ge,  681. 
17.  A  suit  brought  under  the  intrusion  act.  No.  156  of  1468>  agidust  % 
.    perty  in  office,  la  not  to  inflict  puniahmeat,  nor  to  napose  peiialties 
or  disabilities  upon  him,  but  simply  to  inquire  into  Us  light  to  hold 
and  exercise  the  office  /6. 
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OFFICB  AND  OFFGERS— Coii^iii«n2. 

18.  SeeUoQ  three  of  the  aot  of  Congren  of  twenty-fifth  of  Jane,  1866, 
entitled  an  aot  to  admit  the  Statea  of  North  Carolina,  8oath  Caro- 
lina, Loniaiana  and  other  Statea  to  the  Union,  provides  that  w 
person  prohibited  from  holding  oflSoe  under  the  United  States  bj 
section  three  of  the  proposed  amendment,  known  as  Article  Fjar- 
teenth,  shall  he  deemed  eligible  to  any  offioe  in   either  of  the  sud 

*       States.  lb. 

19.  The  State  Conrta  of  Lonieiana  will  enfore  this  law  of  Congreaa;  sad 
where  it  ia  ascertained  by  snit  under  the  introaton  act.  No.  156  of 
1868|  that  a  party  is  disqualified  from  holding  an  oflice  under  the 
proyisions  of  this  act,  his  disqualification  will  be  judicially  dedaiei 

lb. 

20.  Proceedings  against  a  party  alleged  to  have  usurped  or  intruded 
into  an  office,  must  be  brought  by  the  District  Attorney,  or  Dis- 
trict Attorney  pro  tern,  of  the  parish  in  which  the  caae  arises,  in  the 
name  of  the  State.  Hayes  v.  Thompwon,  655. 

21  A  party  haying  held  an  office  before  the  war,  which  required  him  to 
take  an  oath  to  support  the  Constitution  of  the  United  States,  ssi, 
after  the  passage  of  the  secession  ordinance  by  the  State,  hayiag 
accepted  and  filled  the  office  of  clerk  of  one  of  the  District  Gomts 
of  the  State,  is  not  disqualified  from  holding  office  by  the  act  of 
Congress  of  1868,  admlttiug  Louisiana  to  representation  in  Congress, 
nor  by  the  fourteenth  amendment  to  the  Constitution  of  the  United 
States*  Hudspeikf  Du.  jltty,,  y.  Garrigue^  684. 

22.  The  holding  of  the  office  of  clerk  of  the  District  Court,  while  under 
the  authority  of  the  State  while  in  rebellion,  was  not  of  itself  so 
act  of  rebellion,  lb. 

23.  An  act  against  a  party  for  usurping,  intruding  into  or  unlawfully 

holding  or  exercising  a  public  office  in  the  parish  of  Orleans  most 

be  brought  by  the  Attorney  Cenend  in  the  name  of  the  State. 

StaU  ex  rel.  Wtcldtffe  v.  Deiatnze,  710. 

24.  In  a  controyeray  for  office  under  the  intrusion  act,  a  third  party,  not 

holding  or  claiming  the  office  in  dispute,  can  not  appeal  from  the 

judgment  of  the  court  a  quo. 

State  ex  rd.  Sullivan  ▼.  Mount,  Kendall,  755. 

Sis  Mandamus — State  ex  rel.  Hero  y,  PUat^  336. 
PARISH  COURT. 

1.  Tho  Parish  Court  is  without  jurisdictiou  raiione  wuOeria^  in  m  snit 
to  annul  a  sale,  when  the  property  inyolyed  exceeds  in  ralue  the 
sum  of  fiye  hundred  dolUrs.  Royen  y.  Morriton^  Ex ,  455. 

2.  The  Parish  Court  is  without  jurisdiction  ratume  materia,  in  a  snit 

where  a  sucoeesion  is  either  plaintiff  or  defendant,  and  the  amount 

elumed  is  aboye  fiye  hundred  dollars. 

SuHxn  y,  Gayh,  Adfn^  478. 
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3.  The  act  of  the  LegUIature,  approved  October  6,  1858,  No.  141 
entitled  ''An  Act  farther  defining  the  jarisdiction  of  Parish  Courts 
in  succession  cases/'  is  unconstitutiona),  noli  and  yoid^  because  the 
object  of  the  statute  is  not  expressed  in  the  title.  Jb. 

4.  The  Parish  Court  is  without  jurisdiction  ratione  materia,  in  suit  for 
a  moneyed  demand  for  or  against  a  succession,  where  the  amount  in 
dispute  is  above  five  hundred  dollars.  Succeman  of  BardeU,  531. 

5.  The  act  of  the  Legislature  of  1869,  No.  110,  entitled  ''An  Act  to 
amend  and  re-enaot  secUons  four  and  nine  of  an  act  entitled  an  act  to 
organize  the  Parish  Courts  of  this  State,''  etc.,  in  authorizing  clerks 
of  district  courts  to  perform  clerical  duties  of  the  parish  courts,  and 
receive  the  fees  therefor,  does  not  create  the  office  of  clerk  of  the 
parish  court,  and  is,  therefore,  not  in  violation  of  article  117  of  the 
constitution,  which  provides  that  no  person  shall  hold  or  exercise,  at 
the  same  time,  more  than  one  office.         Ilawley  v.  Barlow,  563. 

6.  The  ninth  section  of  the  act  of  1869,  No.  110;  in  providing  that  the 
parish  judges  shall  receive  a  salary  and  such  fees  as  are  allowed  to 
clerks  of  district  courts,  in  all  cases  of  appeals  from  justices  of  the 
peace,  does  not  violate  that  part  of  article  eighty-six  of  the  constitu- 
tion which  declares  that  parish  judges  shall  receive  a  salary  and 
fees,  to  be  provided  by  law.  lb. 

7.  The  Parish  Court  is  without  jurisdiction  where  the  amount  involved 

is  above  five  hundred  dollars.  Edwards  v.  Edwards,  610 

8.  Ihe  Parish  Court  is  without  jurisdiction,  in  a  suit  for  a  moneyed 
.  demand  where  the  amount  claimed  is  above  five  hundred  dollars. 

Derby  V.  Robertson,  616. 

9.  The  Parish  Court  is  without  jurisdiction  ratione  materia,  in  a  suit 
where  the  amount  involved  is  above  five  hundred  dollars. 

Ilartman  v.  Rentrope,  668. 
PARTNERSHIP. 

1.  One  partner  cannot  sue  the  other  for  a  specific  sum  until  the  affairs 
of  the  partnership  have  been  liquidated.  The  liquidating  partner  of 
a  commercial  firm  cannot  be  called  in  warranty  by  the  administrator 
on  a  demand  against  the  estate  of  a  deceased  partner. 

Succession  of  Dolhonde,  3. 

2.  An  action  will  not  lie  to  recover  an  account  for  goods  sold  where  it  is 

shown  that  a  partnership  exists  between  the  parties.  In  such  a 
case  the  suit  will  be  dismissed  with  the  rights  of  the  perty  reserved 
to  sue  for  a  settlement  <rf  the  partnership  aooonnts. 

Marx  Y.  Bloom.  6. 

3.  Where  one  of  three  partners  sells  his  interest  in  the  partnership  to 
the  other  two,  who  execute  iheir  agreement  in  writing,  signed  in 
their  individual  capaoityi  which  he  terms  a  counter  letteri  and  he 
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afterwarda  brings  suit  for  a  liquidation  and  setdemeai  cf  the  partr 
nmhlp  aAiirs,  and  to  recover  his  share  of  the  profits,  aooordiiig  ts 
the  terma  and  stipulations  of  the  counter  litter,  any  anumnt  that 
maj  be  found  to  be  due  bj  them  on  account  of  the  purchaae  or 
profits  must  be  borne  jointlj^  and  not  in  iolido,  each  paying 
half  thereof.  Lu$k  y.  Graham  A  ihle,  159. 

4.  The  rule  to  be  obserTod  in  making  a  settlement  of  partDerahip 
actions  ia  to  aacertain  the  value  of  the  aaseta,  oompoaed  of  tlie 
property,  credita  and  receipts  belonging  thereto,  and  from  the  aggi^ 
gate  amount  deduct  the  debts  and  expenditures;  the  bahnoe  re- 
maining to  be  divided  in  accordance  with  the  terms  and  atipaktioiis 
of  the  partnership.  -2^. 

5.  A  and  B  were  engaged  as  partners  in  the  planting  busineaa  in  180& 

C,  a  mershanty  furnished  their  supplies*     In  1867,  thej  ooDtifiued 

their  account  with  C,  who  continued  to  supply  them  as  partnen. 

Held — ^That  they  were  bound  to  G,  as  ordinary  partners,  fiv  the 

supplies  furnished,   notwithstanding  they  may  have  dissolved  the 

partnership  as  between  themselves. 

Schorten  v.  DavU  do  Broiherj  173. 

6.  A  contract  or  partnership  between  two  parties,  the  one  resifing 

within  the  Federal  lines  of  military  occupation  and  the  other  witlnn 

the  lines  of  the  insurrectionary  forces,  during  the  late  war,  fijr  the 

purpcee  of  carrying  on  a  commercial  business  in  the  pnrchase  and 

sale  of  cotton  between  the  contending  parties,  was  in  conflict  wi& 

the  act  of  Congress  of  July  13,  1864,  prohibiting  all  oommemal 

intercourse  between  the  contending  parties.    The  rights  'and  obG- 

gations  growing  out  of  such  business  relations  being  in  contraveii- 

tion  of  a  prohibitory  law,  cannot  be  judicially  enforoed. 

Mc  WiUiams  v.  Bryan  df  Irvine^  21L 

7.  In  a  suit  for  the  liquidation  and  settlement  of  partnership 

tions  and  accounts  and  a  partition  of  the  property  held  in 

all  the  partners  or  parties  interested  must  be  cited  and  made  paitaea 

Francis  v.  Lavine^  26a. 

8.  The  partner  in  commendamj  by  failing  to  have  a  final  settleiaeat  of 

its  afiairs,  does  not  ipio  facto  become  responsible  for  the  liabifitks 
created  by  the  active  partner^  after  the  expiration  of  the  term  of  the 
partnership  Slocomb  v.  De  Lizctrdij  355. 

0.  A  partner  tit  commendamy  having  allowed  his  money  to  remain  ia 
tbe  partnership  after  the  expiration  of  the  term,  as  ahowa  by  the 
recorded  act,  under  the  belief  that  he  was  still  a  partner  in  com- 
mendam^  ,and  only  liable  for  the  aniount  invested,  cannot  be  hdd 
liable  as  a  general  partner,  unless,  he  has  done  something,  or  per- 
mitted something  to  be  done,  which  the  law  declares  will  render 
him  responsible  as  a  general  partner.  ift, 

10.  The  surviving  partner  of  a  comm.ercial   firm,  in   his  eapaca^  of 
liquidating  partner,  having  received  Confederate   treasuiy   notes 
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in  payment  of  the  debts  dae  the  firm,  became  personally  responsible 
to  the  heirs  of  the  deceased  partner  for  the  amount  shown  to  be  due 
tftwii  oir  a  seftdisment  of  the  partnership.     Svccession  of  Wilder,  ^7 1. 

FK  MiHttieVshif)  property  catfnot  Bre  specially  seized  or  attached  for  the 
iMftidttiii  del^  of  one  af  the  partners.  In  such  a  case  the  interest 
of  a'pifUtMer  ifiay  b^  Sei^fed.         Mhrtton  df  Co,  v.  Dewberry,  518. 

M.  PHiftofettr-bafe  nocsose  of  al^tiotl  against  each  other  for  a  specific 
Minf  re^nttifig'  fVonf  partnefs%!p  transactions  until  there  has  been  a 
setltlei&ent'of  dre*  pafrtnefshipi.  Seicell,  Ex,,  v.  Coopevy  582. 

W.  TWo' parties  having  fpVfiied,  a  coxhmercial  partnership  in  a  single 
transactibVy  afdd  having  by  mutuaf  consent  made  a  partition  between 
titonr,  may  enforce  theif  respective  claims  against  each  other  without 
bringing  suit  for  a  settlement  of  the  partnership. 

Jenkins  v.  Howard,  597. 

14.  The  purehitseof  Iknds  at  this  st^ccession  sale  of  the  estate  of  their 
nietlferjby.  the  heiis^  andUhelf  s|ilft6(|Qent  planting  in  partnership* 
docptmlt  oQiaitiatBtiMm  puMMM^itf  t^landff. 

Pecoi  V.  Brothers,  66Y. 

15.  4.  partnership  which  has  for  its  object  the  acquisition  of  real  estate, 
npiiisl  bar  in  writiii^.  lb, 

ljS»  W^rf^a  cominietDial^firai^  hds>obttiitiJ9d  judgment  against  a  debtor, 
the^firm  isaf^erwards  dissidTed-by  the  detfth  of  two  of  the  partners, 
aa<l{tbe' survivor  forras^a  aew^  partkiar»htp  with  two  other  parties, 
a^d  ajadgmeat  i»  obtained  against  the  new  firm;  on  which  execution 
L«ue8,.only  the  interest  of  the  surviving  partner  in  the  judgment  in 
&Tor  of  the  old  firm  can  be  reached  by  seizure.  The  other  inter3sts 
in  such  judgpient  belongs  to  tbe  heirs  or-  creditors  of  the  deceased 
partners,'  and  cannot  be  made  liable  for  the  debts   of  the  new  firm. 

Degelos,  Durrioe  <fc  Co,  v.  WooffoUc^  706. 

\1\  The  assets  of  a  partnerships  of  which*  the  deceased  was  a  member, 
can  not  be  made  liable  for  the  privileged  claim  of  one  thousand 

*  dollars,  allowed  by  the  stat^  of  1852  to  the  widow  and  heirs  of 
the  deceased  partner,  imtil  the  debti^  of  this  partneiBfaip.  are  paid  and 
a  division  of  the  assets  aremadehetweentbe  partners.  The  decis- 
ion in  tbe  succession  of  Cyrua . W.  StKufer-  {ante  page  520)  reafilrm. 
ed.  Succession  of  Yelling,  747. 

PETiTOR¥  ACTION. 

1.  Plaintiff  acquired  title  to  a-  tract  of  land  in  the  parish  of  East  Feli- 
cianai,  in  1849,  and  oc(5upicd  it  until  1^62,  when  he  left  it  in.  conse- 
quence of  the  operations  of  the  war.  In  1866  defendant  entered 
upon  it.  In  1867  plaintiff  brought  a  petitory  action  for  the  land 
and  fo  recover  rents,  etc.  Defendant  in  possession  set  up  title  found- 
ed on^  a  Spanish  grants,  and  a  probate  salb  made  in  1831,  of  a  tract 
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of  land  of  geven  bundred  and  twenty  acres,  alle^ng  that  tlie  fcnet 
in  controTeny  was  ineladed  within  Uiat  tract*  The  evidence  ahon 
that  plaintiff  proposed  to  bay  defendant's  daim,  and  that  dcfendiat 
refused  to  sell,  bat  notified  plaintiff  that  sait  would  be  broog^  fiv 
the  land.  Sait  never  was  brought.  Under  this  state  of  fieis,  it 
was  held  by  the  court,  that  defendant  not  haying  shown  a  better 
title  than  plaintiff,  that  the  proposition  to  buy  defendant's  dtin 
never  having  been  accepted,  nor  any  suit  brought  as  threatened,  wm 
not  a  recognition  of  the  claim,  and  the  plaintiff  must  recover. 

Emit  T.  Mamtiffudo,  169. 

PLEADINGS. 

1.  A  general  denial  and  plea  to  the  merits  admits  the  capacity  of  plaia- 
tiff.  Siivemagle  df  Co.  v.  JHrnier,  198. 

2.  Where  plaintiff  claims  in  a  representative  capacity  created  by  ltV| 
such  aa  curator  or  executor,  the  want  of  authority  must  be  spedsDy 
pleaded  in  Itmiiu  litin^  in  order  to  put  the  perty  on  the  prOoY  of  Ui 
capacity.  A. 

S*  An  amended  petition  snbatitutuig  a  new  party  plaintiff  on  allegaCiaBi 
of  ownership,  in  direct  conflict  with  the  original  petition,  will  not 
be  allowed,  nor  will  an  amendment  be  allowed  showing  that  the  ootoi 
sued  upon  were  tranaferred  after  suit  was  commenced  end  a  recoa- 
ventional  demand  was  filed.  Dumean  v.  jETcIot,  308. 

* 

4.  A  brought  suit  against  B  on  a  promissory  note  for  $590  before  the 

trial.  A  filed  a  supplemental  petition,  alleging  a  statement  of  ae- 
count  between  A  and  B,  which  he  makes  a  part  of  the  supplemeDtal 
petition,  and  alleges  that  0,  a  third  party,  binds  himself  as  surety  ol 
B  on  the  indebtedness,  ss  shown  by  the  statement.  The  agreemeot 
was  offered  in  evidence  on  the  trial  by  A,  and  showed  an  indebted 
ness  of  9371,  for  which  C  became  security.  Held — ^That  C  was 
only  bound  as  security  fox  the  amount  shown  to  be  due  by  the  state- 
ment, and  A  having  alleged  that  the  agreement  more  fully  shows  the 
state  of  the  case  at  the  time  the  supplemetatal  petition  was  filed, 
and  having  offered  it  in  evidence  on  ihe  trial,  he  was  not  entitled 
to  recover  more  than  the  agreement  showed  to  be  due  from  B. 

Cincinnati  Imuranee  Co,  v.  SUCf  889. 

5.  Where  there  is  no  answer  to  an  amended  petition  containing  matten 
of  substance,  nor  de&ult  taken,  all  subsequent  proceedings  are  irreg- 
ular  and  will  be  set  asside  on  appeal,  and  the  cause  remanded  to  be 
proceeded  with  according  to  law.  Brown  v.  Brown^  461. 

6.  A  peremptory  exception  that  the  petition  discloses  no  cause  of 
action  admits,  for  the  purposes  of  the  ezcepUon,  that  all  the  allega. 
tiona  in  the  petition  are  true;  and  when  firom  the  allegatioDsia 
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the  petition,  if  trae.  the  court  will  be  enabled  to  prononnoe  jndg- 
meot  thureob^  the  exception  will  be  overniled. 

Bastings  v.  Brantfy,  516. 

7.  A  peremptory  exception  that  the  petition  diacloses  no  gronnd  of 
action,  admita,  for  the  parpoaca  of  the  trial  of  the  exception,  that 
all  the  al)«^gations  in  the  petition  are  true,  and  no  amount  of  evidence 
can  have  anj  influence  in  determining  the  question  raised  by  the 
exception.  Bouligny  y.  Gary^  642. 

8.  .Citation  served  on  a  party  whose  native  language  is  French,  when 

the  petition  is  only  written  in  English,  will  interrupt  prescription. 

Lwn  V.  Bouiliet,  651. 

9.  The  exception  that  the  petition  is  only  written  in  the  English  lan- 
guage, when  the  mother  tongue  of  the  defendant  is  French,  most 
be  pleaded  in  limine  litis.  lb. 

10.  A  party  holding  a  mortgage  entitling  him  to  executory  process  to 
enforce  it,  may  proceed  via  ordinaria  against  the  mortgagee,  either 
in  the  parish  of  bis  domicil  and  residence,  or  in  the  parish  where 
the  mortgaged  property  is  situated.  Generes  v.  Simon,  653. 

11.  All  petitions  addressed  to  courts  are  reipired  to  be  written  in  the 

English  language,  but  where  a  portion  of  a  petition,  not  essential, 
and  without  which  the  cause  of  acUou  would  still  remain,  is  written 
in  the  French  language,  the  petition  will  not  be  dismissed  because  it 
is  not  entirely  written  in  the  English  language.  /&, 

12.  The  dative  tuor,  as  mortgagee  for  the  minors,  without  reference  to 
the  amount,  may  demand  as  against  the  ordinary  creditors,  that  the 
property  be  sold  for  cash  or  part  cash.        Deblane  v.  Gari/,  689, 

13.  A  peremptory  exception  that  the  petition  discloses  no  cause  of  action 
admits  for  the  purpose  of  its  consideration,  all  the  .allegations  in  the 
petition  to  be  true.  lb, 

14.  All  the  parties  to  the  suit  must  be  made  parties  in  an  action  to  annul 

the  judgment.  Haggerti/  v.  FhiUipSy  729. 

PLEDGE  OR  PAWN. 

1.  A  certificate  of  stock  of  a  corporation  acd  banking  company,  pledged 

by  the  owner  to  the  company  to  secure  the  pajrment  of  a  note  and ' 

mortgage  to  the  bank  for  money  loaned,  operates  as  a  standing 

acknowledgment  of  the  debt,  and  prescription  does  not  run  agains 

the  note  while  the  stock  is  pledged. 

Citizens'  Bank  v.  Johnson,  128. 

2.  A  bank  taking  a  note  before  maturity  as  collateral  security  for  money 
loaned,  becomes  the  holder  in  good  faith  for  a  valuable  consideration. 

La.  State  Bank  v.  Oaienniej  555.  • 

3.  The  pledgee  of  a  promissoiy  note  payable  to  the  drawer's  own  order, 
and  by  him  indorsed  in  blank,  may  sue  and  recover  on  the  note 
without  the  indorsement  of  the  pledgee  i6. 


8M  ntMK. 

POLICE  JURIES, 

1.  TlM  pc^ioe  jaiy  ef  Mie  ptrish  *of  €a4do  has  •  righl  te  eataljliil  h 

many  ferries  acroas  the  Red  mrer  or  otker  water  ^ootmb,  and  oKp 
eide  the  corporation  of  Shreyeport,  and  withia  the  limits  of  tic 
pariah^  as  the  pablio  oonvenience  may  reqaioa* 

(/NmU  w.  Poliee  Jtvy,  SHQ. 

2.  Warrenta  for  money  drawa  by  the  police  jmjr  ^^a  the  parish  m  pn- 
ficiibed  by  the  lapse  of  five  years  irom  the  time  thej  become  dae. 

Perry  v.  Pwruk  of  V*  rmUfimt^  64a. 
PRACTICE. 
1.  A  motion  to  dismiss  an  appeal  for  reasons  tliat  nre  purely  tednical, 
snch  as  informalities  in  the  citation  and  serrioe  of  appeal,  moat  U 
made  within  three  judicial  days  irom  the  filing  of  the  tnMsetipt. 

DunumcMf  SWnx,  v.  Ijemeriek,20. 
2«  A  promise  to  pay,  subsequent  to  the  maturity  of  the  oblij^atioB,  ib^ 

be  set  up  by  amended  petition.  Led&nx  ▼•  Bukkr,  ISd 

8  Where  the  certi6cate  of  the  clerk  shows  that  the  Feoord  coatsiis  ill 
the  testimony  adduced,  documents  filed  and  proceeding  iis^  tk 
appeal  will  not  be  dismissed  because  there  ia  no  bill  of  excepticm, 
statement  of  facts  or  alignment  of  errors,  20  An.  51S«  0.  P.  60b 
602.  State  B«nJc  y.  Cammaek,  183. 

4.  The  plea  of  prescription  will  be  noticed  when  made  fur  the  fint  dme 
in  the  Supreme  Court  A 

5.  Where  an  impoitant  document,  such  as  a  mortgage;,  has  beea  ind- 

▼ertcDtly  omitted  from  tha  record,  the  Supreme  Court  nill,  ia  tli 
exercise  of  a  sound  legal  discretion,  remand  the  caae,  m  onfar  llat 
both  parties  may  have  an  opportunity  to  establish  their  rightk 

Smilh  <k  Co.  ▼.  Morrutm^  115. 

6.  The  filing  of  an  answer  by  defendant,  and  Uial  on  the  meiit%  does 
not  waive  his  right  to  nor  preclude  the  judge  a  quo  fh>m  eeuMering 
and  deciding  a  peremptory  exception  (filed  at  the  aame  iika^  with 
the  answer)  founded  on  law.  Fletcher  y.  DuiAw  A  Ce.,  IM- 

7.  The  exception  that  the  petition  discloses  no  eauae  of  actioO|  willte 
sustained  in  a  case  where,  if  all  the  allegatiens  are  true,  ao  j^ 
ment  can  be  pronounced  thereon.  A 

8.  A  moUon  to  dissolve  an  injunction  on  the  face  of  the  psitcn  *>y  ^ 

made  after  issue  joined;  in  trying  which,  idl  the  allegaticos  0f  tba 
petition  are  taken  as  true.  Mttiman  tr.  iVrsAaj^  1(5. 

0.  An  execution  cannot  be  enjoined  on  grounds  that  might  have  beei 
pleaded  before  judgment.  A. 

10.  Where  a  party  plaintiiF  to  a  suit  gets  married  while  the  suit  b  pn^'- 
ing,  the  supplemental  petitioai  making  her  husband  a  putj,  seed 
not  be  8ervc4  on  the  defendmilb  Fif9s^  v.  Fl^mt  UK 

11.  Where  the  plea  of  presoriptioA  k  filed  f <lr  the  fiiet  tifiM  fo  thi 
appellate  court,  and  th«  m«i4  4Mmi  4  aM#  9f  iM>  ^'^ '^ 
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trae^  vould  defeat  the  pica,  the  case  will  be  remaDded  for  the  pur- 
pose of  admittiDg  prorf  of  tho  interruption  of  prescriptioa. 

Ruddi/^  AUm.,  V.  Ruhcrtson  and  Ed  tear  ds^  191. 

12.  The  plea  of  prescription  may  be  made  in  the  Snpreme  Court,  and 
when  the  record  shows  that  the  obligation  sued  upon  is  prescribed, 
the  plea  will  be  maintained.  Nelson  &  Co.  t«  Scotty  203. 

13.  Where  mortgage  creditors  claim  the  proceeds  of  the  sale  of  mort- 
gage property  made  under  a  judgment,  they  cannot  be  permitted 
to  allege  th<3  extinction  of  the  judgment,  and  the  consequent  nullity 
of  the  sale  under  which  the  proceeds  were  realized. 

Pei/chaud  v.  Citizens*  Bank,  262. 

14.  To  avoid  the  examinations  of  issues  improperly  raised  by  the  answcn 
the  more  regular  practice  is  to  object  to  the  introduction  of  testi- 
mony to  sustain  tho  n.      Schneider  ds  Zaberbier  y.  Dre^fvs,  271. 

15.  Where  a  steamboat  is  sequestered  in  a  suit  against  the  owners,  and 
released  on  their  giving  bond  conditioned  that  they  will  not  make 
any  improper  use  of  the  property,  and  that  they  will  faithfully  present 
it  after  dcilDitive  judgment,  the  judgment  creditor,  after  a  final  judg- 
ment ban  been  rendered  against  the  boat  and  owners,  may  proceed 
directly  on  the  bond,  without  observing  the  formalities  of  issuing 
execution  against  the  owners  and  having  it  returned  nuila  bona. 

Noble  &  Kaiser  v,  Wamre^  284. 
IG.  The  plea  of  general  denial  only  admits  the  signature  on  the  face  of 
the  note.     An  agreement  on  the  back  of  the  note,  signed  by  the 
maker,   does  not  form  a  part  of  it,  and  it  is  not  admitted  by  the 
general  denial.  BoulinY,  Rainejfy  385. 

17.  Irregularities  in  the  proceedings  of  the  probate  court  ordering  the 
execution  of  a  will,  and  the  relative  nullities  of  the  titles  to  pro 
perty  cannot  be  inquired  into  collaterally. 

Armstrong  v.  Davis,  419. 

18.  A  a  party  cannot  make  an  appearance  by  rule  to  set  aside  a  judg- 
ment by  default  on  the  ground  that  the  proceedings  against  him 
was  informal  and  contrary  to  law,  and,  at  the  same  time,  urge  the 
exception  of  want  of  citation.  Xew  Orleans  v.  Molly  438. 

19.  Allegefl  errors  in  the  assessment  roll  must  be  proved,  and  it  must  be 
shown  that  the  party  complaining  has  in  vain  endeavored  to  have 
them  corrected  in  the  manner  prescribed  by  law.  76. 

20.  Receipts,  bearing  date  prior  to  the  settlement  of  the  parties  by  note, 

cannot  be  pleaded  as  a  demand  in  compensation  and  reconvention 
against  the  note.  Levy  <fe  Co.  v.  Carter,  459. 

21.  A  promissory  note  of  a  third  party,  due  the  defendant,  cannot  be  'et 
up  in  compensation  against  a  demand  of  the  plaintiff  on  the  note 
of  the  defendant.  i&« 

lor    ' 
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22.  A  party  cwnot  oUim  ihe  nullity  of  •  judicial  sJe  and  the  finite  i 
th«  sale  in  one  and  the  same  aotion. 

TarUlOH,  Whiting  &  TMit  ▼.  Kennedy,  500. 
28.  A   peremptoiy  exception  may  be  pleaded  aa  well  after  dc&ijk« 

24.  The  allegation  of  a  mnrried  woman  in  her  petition  that  Ae  b 

"joined  and  anthoriaed"  by  her  hnsband,  is  not  Bufficicnt  auUiontj 
to  enable  her  to  prosecute  the  suit.     Swxmion  of  /Weroy  5,6. 

25.  The  allegations  in  i  petition  for  injunction  against  an  order  of  seuim 

and  sale  show  tiiat  the  consideration  of  Uie  debt  for  which  t« 
mortgage  was  given  was  Confederate  notes,  and  that  peUUon^i. 
the  surriying  partner  of  her  deceased  husband,  and,  as  such,B 
cntided  to  one  tiiousand  doUars  out  of  his  cstoto  by  prefeww 
Held— That  the  petition  disclosed  an  interest  in  prerentiiig  tte 
payment  of  ti.is  illegal  debt,  and  tiierefore  disclosed  a  caw* 

•J.  „  Richard  v.  BMiuehanip,  635. 

action.  . 

26.  A  bill  of  exceptions  to  the  rejection  of  evidence  by  the  judge  mart 
sUte  the  grounds  on  which  it  was  rejected.  ^  • 

-  The  objection  that  the  petition  doe.  not  -^^  the  full  name  a^ 
«.denee  of  the  plaioUff.  must  be  made  «-- J^^j^^t^ 
exception.  ^ 

28.  The  objection  that  the  plaintiff  was  not  properly  '^'^^'^y^ 

cute  the  «5tion,  must  be  pleaded  specially  .n  the  court  below.    /4 

29.  r  judgment  tUt  ha.  been  rendered  without  a  judgment  b,  deW 
being  first  taken  is  illegal  and  null.  j  *    u    .„j  ,™eil 

30.  Whe«  a  final  judgment  has  been  rendered  on  def.dt  and^ 
taken  therefrom,  the  cause  wUl  be  remanded  on  the  >lk^ 
^thout  evidence,  Ui.t  the  consideration  of  ti»e  note  sued  o.^« 
the  price  of  a  slave.  . 

81  Where  suit  is  brought  by  a  judgment  creditor  •«"«-'  *;J  ^ 
to  annul  a  «le,  and  a  dOien  en  paiement  «f  P«P«'*y  -»t5«t 
udlent  debtor  to  them,  and  they  have  not  been  mad.  pcu«  ^ 
hSginal  suit,  ti.ey  may  controvert  the  <ieman^f  ^-gMk 
liquidaSd  by  a  judgment,  in  the  same  -^^iX.Jc^- 
debtor  might  have  done  before  judgment,  and  if  the  acwoM 
JS^h  I  judgment  is  founded  is  pr«cribed.  the  plea  wU  r^ 
„  to  them  notwitiistanding  the  judgment  ^^  ^  ^^^^  ^ 

32.  H.  C.  Petty  «dU.ehei«  of  Wilder  hel^^^r^j--;: 
which  .mortgage  existed  in  favor  «f^**  ^ ^"^  ,^y.i^ 
heir,  brought  suit  and  obtul-cd  a  p«UUon  "»  ^'-^^T  ^ 
executed  ^fore  a  notary  publia  f  %  ^"»^"'^fe. 
tutrix,  having  obtained  ti..  consent  of  the  b«*,  mered  w 
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division  of  the  encumbrance;  and  obtained  tbe  pennission  to  sign 
the  necessarj  stock  note  in  favor  of  the  bank.  The  tutrix  after- 
wards refused  to  sign  the  note.  Held — That  she  wa)  properly 
compelled  by  judgment,  on  rulcy  to  sign  the  note«  and  that  evidence 
was  inadmissible,  on  trial  of  the  rule,  to  show  the  condition  of  a 
partnership  which  had  existed  between  their  ancestor.  Wilder,  and 
the  defendant,  Petty,  of  which  Petty  was  liquidator. 

ITetr9  of  Wilder  v.  Pc«y,  709. 
Seb  Appeal — Burke  df  Go.  ▼.  Edey  &  Pinckard,  749. 
PRE-EMPTION. 
1.  A  party  cannot  attack,  in  the  courts,  the  claim  of  a  pre-cmptor 
without  showing  a  prior  equitable  right  to  the  land.    A  possessor  in 
good  faith  on  eviction,  is  entitled  to  recover  the  amounts  expended 
by  him  in  useful  improvements  made  on  the  land. 

Mum/ord  v.  Mc Kinney^  547. 
PRESCRIPTION. 

1.  Where  a  promissory  note  has  been  suffered  to  prescribe  on  its  face, 
and  no  sufficient  showing  is  made  by  the  holder  that  prescription  has 
been  interrupted,  the  plea  will  be  miantained.     20  An.  131,  565. 

Dumonchelf   Tutrix,  v.  LemericJcy  30. 

2.  Prescription  runs  against  all  persons,  except  such  as  are  included  in 

some  exception  established  by  law.     G.  C.  3487.     The  existence  oi 

war  is  not  among  the  exceptions  established  by  law  that  will  work 

an  interruptiDU  or  siupension  of  prescription. 

Smithy.  Stewart^  67. 
8.  The  inability  to  sue  will  not  avail  agtunst  the  plea  of  prescription, 
except  in  the  cases  specially  exoeted  by  law.    C.  0.  2512,  348^. 

Ih. 

4.  The  maxim  contra  non  valenUm  agere  non  currit  preicrtptio,  has  no 
application  in  our  system  of  jurisprudence.  lb. 

5.  Where  an  obligation  or  -note  is  prescribed  and  the  holder  shows 
nothing  that  will  operate  an  interruption  or  supension  of  prescrip- 
tion, the  plea  will  prevail,     20  An.  131,  423,  565. 

Mechanic^  and  Traders'  Bank  v.  Sanders,  106. 

6.  When  the  holder  of  a  promissory  has  suffered  it  to  prescribe  in  his 
hands,  he  cannot  invoke  the  maxim  contra  non  valentem  agere  non 
currit  prescription  to  relieve  it  from  the  effect  of  the  plea  of  pre- 
scription. Jackson  v.  Toist,  108. 

7.  Each  item  charged  in  account  as  money  paid  out,  or  for  services 

rendered,  is  prescribed  in  three  years  from  its  date. 

Williams  Y,  (7ay,  llO. 

8.  Where  the  plea  of  prescription  is  filed  in  the  Supreme  Court,  and 
the  record  shows  that  the  obligation  on  which  the  judgment  of 
the  lower  court  is  founded  is  prescribed,  and  the  appellee  does  not 
ask  that  the  ease  be  remanded  to  enable  the  holder  to  show  an  in- 
terruption, the  plea  will  be  maintained  in  the  Supreme  Court. 

L(mg  V.  Heirs  of  Scottj  120* 
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9.  The  plea  of  prescription  will  not  be  defeated  for  way  eanse  not 

mentioned  in  the  exceptions  established  bj  law. 

Bartley^  Johtuon  4b  Co.  v.  Eeir9  of  JBoncarthf  126. 

10.  The  maxim  contra  non  vctUntem  agere  non  pre$criptio  fonna  no  put 

of  our  written  law,  and  cannot  be  invoked  to  defeat  the  plea  d 
prescription.     Smith  t.  Stewart^  67.  ^- 

11.  Notice  of  seisnre  and  demand  are  necessary  to  ioierrapt  piesoi^ 

tion  in  a  proceeding  by  executory  process. 

Mann  dk  Co,  v.  Norton^  155. 

12.  When  the  notice  has  not  been  served  until  after  preeeriptioo  b« 
accrued,  the  plea  will  be  maintained.     20  An.  192.  i^ 

13.  A  verbal  promise  to  pay  a  promissory  note  will  interrupt  prescrip- 

tion, if  made  before  prescription  is  acquired. 

Silvemagle  &  Co,  ▼.  Fluker,  188. 

14.  A  verbal  promise  to  pay  a  promissory  note  before  presoription  his 
accrued,  not  denied  when  interrogated  on  facts  and  articles,  vill 
defeat  the  plea  of  prescription.      HarreUj  Tutrix^  y.   White^  195. 

15.  Prescription  may  be  pleaded  in  the  Supreme  Gourt^  and  when  m 
application  is  made  to  have  the  case  remanded  to  show  an  intemp- 
tion,  the  plea  will  be  maintained,  if  the  documents  deolaied  npoa 
are  prescribed  on  their  face.  Roth  t.  Seberif  238. 

16.  Where  more  than   five  years  have  elapsed  after  the  matority  of  s 

promissory  note,  before  suit  is  brought,  and  no  interruption  or  re- 

nonoiation  is  sbown,  the  plea  will  prevaiL    C.  G.  8505;  2  An.  131, 
5G5.  JSilvemagU  &^  Co.  r.  EaUj  261. 

17.  Where  a  promissory  note  is  prescribed  on  its  face,  and  no  intemp- 

tion  is  shown,  the  plea  will  prevail.    20  An.  131,  565- 

Peet^  Simms  dh  Co,  v.  Jackson,  267. 

18.  Where  an  open  account  is  prescribed  on  its  face,  and  the  evidence 

fails  to  establish  an  interruption,  the  plea  wOl  prevail. 

Boyle  df  Co.  V.  Kittredge  ds  Ewing,  273. 

19.  Where  a  promissory  note  is  prescribed  on  its  fiice,  and  no  interrop- 

tion  is  shown,  the  plea  will  prevail.     Rabel  ▼.  Ponrciau,  20  An.  13L 

Bank  of  Kentucky  v.  East,  275. 

20.  The  burden  of  shpwing  a  renunciation  of  prescription  of  a  promii' 

Bory  note  after  it  has  accrued  falls  upon  the  holder. 

Offut  V.  Chapman  and  McKowehy  293. 

21.  An  indorsement  of  a  payment  on  the  note  after  it  is  prescribed!' 
not  sufficient  to  interrupt  prescription.  J^* 

22.  The  parol  testimony  of  the  holder  of  a  promissory  note  is  oo^^' 

missible  to  establish  the  interruption  of  prescription.  1^ 

23.  Prescription  must  be  pleaded  expressly  and  specially  in  order  it^ 
the  party  against  whom  it  is  urged  may  have  full  notice  to  meet  it 
C.  a  3426,  3427.     Mansfield,  Norton,  Assignee,  v.  Doherty,  M 

24.  The  items   in  the  account  of  an  agent  px^  not  prescribed  bj  the 
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lapse  of  three  years  from  their  date.  Sach  claiuiB  are  not  embraced 
in  the  terms  *k)pen  accounts/'  which,  bj  the  statute  of  1852,  are 
prciioribed  awainst  in  three  jears;  ten  years  is  the  only  prescription 
Against  such  a  demand.  Dofhonde,  Adm.,  v.  Laurans,  406. 

25.  The  .pnytnent  of  interest  on  a  promissory  note  up  to  a  particular 

date,  and  an  extension  of  the  time  of  the  payment  of  the  principal 

to  that  date,  will  interrupt  prescription. 

Marceltn  v.  IIU  Creditors,  423, 

2C.  The  prescription  of  one  year  cannot  be  invoked  by  a  party  holding 

*  under  a  void  title.  Warjield  v,  Boho^  466. 

27.  The  burden  of  proof  is  on  the  plaintilF  to  show  an  interruption 
where  the  note  sued  on  is  prescribed  on  its  face,  and  if  none  is 
shown  the  plea  will  be  maintained.  McSiea  v.  Bo^d  <&  Blanks,  501. 

28.  A  payment  of  a  promissory  note,  before  prescription  has  accrued,  by 
a  third  party,  who  has  assumed  the  note  in  a  notarial  act,  will  in- 
terrupt prescription,  which  only  begins  to  run  again  from  the  dato 
of  such  payment.  Cockfiddv.  Farley,  521. 

20.  All  informalities  that  occur  in  connection  with  the  probate  proceed- 
ings for  the  sale  of  land  are  prescribed  by  the  lapse  of  five  years 
from  the  date  of  the  sale.  Pasiana  v.  Powell,  584. 

30.  The  law  makes  no  distinction,  in  regard  to  prescription,  between 
negotiable  and  non- negotiable  promissory  notes  and  bills  of  exchange. 

Rohichaud  v.  Thorne,  611. 

81.  An  order  of  seizure  and  sale  granted  on  notes  that  were  prescribed 
at  the  date  of  the  order,  will  be  set  aside  on  appeal. 

Taylor  v.  Hill,  626. 

S2.  The  maxim,  contra  von  valentem  agcre  non  currit  prescriptio,  can 
not  be  invoked  by  the  holder  of  a  promissory  note  to  defeat  the  plea 
of  prescription.  i6. 

38.  Citation  served  on  a  party  whose  native  language  is  French,  when 
the  petition  is  only  written  in  English,  will  interrupt  prescription. 

Leon  V.  Bouillet,  751. 

34.  An  open  "account  for  moneys  paid  on  a  judgment,  for  materials, 
labor  and  carpenter  work  done,  and  improvements  in  repairs  and 
improvements  on  the  pi:emises,  is  prescribed  by  three  years. 

French  v.  Riggs,  657. 

35.  Charges  for  board,  lodging,  and  support  of  another  are  prescribed  by 
one  year.  Xb. 

36.  A  written  agreement  to  pay  a  certain  amount  of  money  to  another, 
styled  a  bond,  falls  under  the  class  or  denomination  of  promissory 
notes,  and  is  prescribed  by  the  lapse  of  five  years  from  maturity. 

Succession  of  Voorhies,  659, 

37.  A  payment  made  by  a  security  will  not  interrupt  prescription  as  to 
the  principal  debtor^  75, 
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88.  Aq  tocouQt  stated  and  oloMd  bj  the  writtea  aokoowledgmeot  of  tke 
other  party,  ia  only  prescribed  bj  ten  years.  14  An.  654;  20  An. 
116.  Balnehin  A  Giraud  r.  rickett,  680. 

SO.  The  prescription  of  five  years  cannot  be  ioToked  in  a  ease  wben 
judgment  has  been  rendered  on  the  note,  and  execatlon  and  garaiab- 
ment  process  has  issued,  and  jndgmeni  against  the  garnishee  Ins 
been  rendered,  from  which  an  appeal  has  been  taken  bj  the  ori^ 
jadgment  debtor.  In  snch  a  case  the  note  becomes  merged  ia  tke 
judgment,  and  five  years  prescriptioQ  does  not  apply. 

Guiiiory  v.  JDevUle^  686. 

40.  A  suit  to  recover  on  a  contract  of  agency  is  prescribed  by  ten  jeto. 

PoindexUar  and  PoUard  t.  King,  697. 

11.  A  verbal  promise  to  pay  a  promissory  note  after  preacriptioo  bi 
accrued,  will  not  work  an  interruption  of  prescription.  To  estik- 
lish  the  interruption,  the  evidence  must  show  that  the  promise  wis 
made  before  prescription  was  acquired, 

Megilbenik  Brothers.  TFi7^soa,  748. 

12.  After   a  note  is  prescribed,  only  written  evidence  is  admissiUete 

prove  a  renunciation.  i&. 

Sei  Appeal— Za.  BtaU  Bank  y.  Cammachj  133. 

'<     BfLLs  AND  PftOM.  NoTBB — BankofLa.v.  WtlUanu^lll' 

**    Exec,  and  Admins. — Sevier  v.  Sue,  of  Gardem,  373. 

'*     PoUOS  JUBIBB — Perry  v.  Parith  of  TermUion,  615, 

PRIVILEGE. 

1.  The  privilege  of  the  consignee,  who  has  made  advances  on  the  goodi 
or  property  in  his  possession  through  his  agent  is  superior  to  thitof 
the  attaching  creditor.  Maxendf  Shearer  v.  Landrum^  366« 

2.  Where  a  carrier  of  freight  for  hire  stores  the  property  or  goods  u 
a  warehouse  at  the  port  of  destination,  the  charges  of  the  ware- 
house keeper  for  storage  forms  a  privilege  on  the  goods  superior  u 
rank  to  that  of  the  carrier  for  the  freight. 

Pbwer9  ds  Co.  v.  Sixty  Tom  of  Marbkj  i02, 
8.  A  merchant  has  a  privilege  on  the  crop  for  the  necessary  snppliei 
furnished  to  make  it.    Act  of  1843,  amending  article  3184  of  tbe 
Civil  Code.  Wood,  Adm.,  v.  GaUoioay,  471. 

4.  No  privilege  is  allowed  on  the  crop  for  money  advanced  to  tbe 
planter.  16. 

5.  The  privilege  of  the  render  who  has  delivered  personal  property  s 

inferior  to  that  of  a  lessor.  Succession  of  GayU^  487. 

6.  No  privilege  exists  on  movables  for  the  payment  of  State  to^ 
parish  taxes.  h 

•  •  Where  the  fund  produced  by  the  sale  of  the  movables  of  a  Baeeei* 

sion  has  been  exhausted  by  the  special  privilegesi  the  immoTiU^ 
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or  such  portio  i  as  may  be  necessary,  most  be  sold  to  pay  the  general 
privileges,  to  which  time  the  settlement  of  the  rank  of  the  general 
privilege  creditors  must  be  postponed.  Ih, 

8.  A  factor  or  merchant  has  no  privilege  on  the  mnles,  cattle  and  im- 
plements attached  to  the  plantation,  or  on  the  proceeds  of  the  sale 
thereof,  for  advances  made  or  supplies  furnished  to  make  the  crop 
nor  has  the  factor  any  privilege  for  money  advandced  to  the  planter 
who  afterwards  applied  it  to  the  payment  of  the  laborers  for  working 
the  crop.  By  giving  the  fund  this  direction  by  the  planter  and 
applying  it  to  the  settlement  of  privilege  accounts,  the  factor  does 
not  become  subrogated  to  the  privilege.  The  privilege  of  t^  factor 
does  not  result  from  subrogation,  but  springs  directly  from  the  law 
which  gives  it.  Hoioe  v.  W kited  &  Gibhs,  495. 

9.  The  factor  has  a  privilege  on  the  crop  for  advances  made,  and  sup- 
plies furaished  in  aid  of  its  production.  Ih. 

10.  Where  the  land,  immovables  by  destination,  and  the   growing   crop 

have  been  sold  in  block,  the  value  of  the  crop  may  be  ascertained 
by  proof  after  the  sale  has  been  made,  and  the  privilege  of  the 
factor  attaches  to  the  proceeds. 

11.  A  factor  having  a  privilege  on  a  crop  of  cotton  for  supplies  furnished 
does  not  lose  it  by  becoming  the  purchaser  thereof  at  sheriff's  saL* 
In  such  a  case  the  privilege  passes  from  the  thing  and  attaches  to 
the  proceeds.  Ih, 

12.  The  privilege  of  the  merchant  for  supplier  furnished  the  planter  b 
equal  in  rank  with  that  of  the  lessor.         Mason  y,  Murray,  535. 

^PEOBIBITIOX 

1.  Under  the  rules  laid  down  in  the  Code  of  Practice,  the  Supreme 

Court  of  Louisiana  will  not  take  the  general  superintending  control 
over  the  inferior  jurisdictions.  3  M.  42  5  2  La.  88;  Id  La.  498;  8 
An.  92.  The  writ  of  prohibition,  the  power  to  grant  which  is  spe- 
cially allowed  by  the  C"de  of  Practice  to  appellate  courts  of  compe< 
tent  jurisdiction,  is  not  a  writ  of  right,  and  is  within  the  sound  dis- 
cretion of  the  tribunal  to  which  the  application  is  made. 

Stute  ex  rds  UMeza  v.  Ju^ge  Fourth  DiUrict  Court,  123. 

2.  The  writ  of  prohibition  will  not  be  granted  by   the  Supreme   Court 

of  Louisiana  against  a  tribunal  of  inferior  jurisdiction,  unless  it  be 
cases  where  its  intervention  is  necessary  for  the  maintenance  of  its 
appellate  jurisdiction.  Ih, 

3.  Where  the  evidence  shows  that  the  security  on  the  appeal  bond  is 
not  good  and  solvent,  as  required  by  law,  the  Supreme  Court  will 
not  issue  a  writ  of  prohibition  restraining  the  judge  a  quo  from 
ordering  execution  to  issue  pending  the  appeal. 

State  ex  rd.  Simbnds  v.  Judge  Seventh  District  Court,  178. 
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4.  The  Supreme  Court  will  examine)  into  tbe  sufficiency  of  ihe  soRtjtt 
an  appeal  bond  on  application  for  a  writ  of  prohibition,  aod  if  tk 
surety  is  found  to  be  good^  tbe  prohibition  will  iesue  restrainiBg  ik 
judge  from  executing  tbe  judgment  until  tbe  appeal  is  decided. 
Siate  ex  rel^  Storr$  ▼,  Judge  Fourth  Dittrid  Court,  785. 
SXB  Appsal— iSfa/e  ex  reL   Johnmm  t.  Judge   of  Fifth  DiiUk 
Court,  113. 
PROMISSORY  NOTES.  »,. 

See  Bills  and  FaoMissoRT  Notes. 
PUBLIC  DOMAIN. 

1.  A  fi^vej  under  tbe  Spanbb  Oovemment,  wben  Loaisiana  wis  •  |inr 
vinoe  of  tbat  kingdom,  not  made  in  conformity  with  tbe  fanu  ui 
requirements  of  tbe  order,  and  never  approved  or  oonfirmed  bj  the 
Spanish  authorities,  is  merely  an  incobate  title.  The  land  embiMcd 
by  such  survey  passed  by  tbe  treaty  of  cession  to  tbe  United  Stitei 
ss  part  of  the  public  domain,  the  title  to  which  vested  in  the  set 
sovereign.  Areeneaux  v.  Benoit,  673* 

2.  Where  a  party  having  such  incobate  title,  with  partial  confirmatioolij 
the  United  States  Government,  and  in  order  to  obtain  a  Ibrtiier 
concession  under  his  claim  enters  into  an  agreement  with  oootigaov 
proprietors  by  which  they  renounce  their  right  to  back  conoessioof 
under  tbe  acts  of  Congress  of  1811  and  1826,  and  be  recognizefltk 
full  extent  of  their  claims,  be  is  ectopped  thereby,  in  an  adjostmeitf 
of  boundary,  from  claiming  limits  which  would  conflict  with  thoK 
of  the  other  party,  under  the  pretense  that  bis  claim,  poder  tht 
original  order  of  survey,  has  been  fully  confirmed  by  the  Doited 
States.  A 

3.  The  action  of  boundary  cannot  be  prescribed  agunst.  Civil  Cole, 
article  821.  /^. 

RES  JUDICATA. 

1.  Where  an  appeal  has  been  dismissed  on  tbe  ground  that  all  (he  pir- 

ties  interested  in  the  judgment  were  not  made  parties  to  the  appe>l| 

and  the  same  questions  involved  in  the  first  judgment  appealed  fron 

are  again  passed  upon  before  the  District  Court,  between  the  Must 
parties  in  a  judgment  of  homologation,  and  more  than  one  jw 
liaving  elapsed  from  the  rendition  of  the  first  judgment,  it  miut  be 
considered  res  judicata  from  which  no  appeal  will  lie. 

Gay  V.  Marrxonneaux,  288. 

2.  In  order  to  justify  a  court  of  justice  in  rejecting  a  demand  as  eoD- 

trary  to  the  authority  of  the  thing  adjudged,  it  is  neoessary  tlut 
tbe  thing  demanded  is  the  same  as  in  the  first  snit^  is  foaoded  oi 
the  same  cause  of  action,  and  the  contest  b  between  the  6Ui< 
parties,  acting  in  the  same  qualities.  To  ascertain  what  is  demioM 
IB  a  particular  suit  resort  must  be  had  to  the  prayer  of  tbe  petitM>' 

Slowmh  T.  Dm  Lizards  86Si 
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8.  The  plea  of  res  judicata  to  a  second  suit  19 ill  not  be  maintainedy 
unless  it  is  shown  to  be  between  the  same  parties  and  acting  in  the 
same  qualities  with  that  of  the  first,  founded  on  the  same  cause  of 
action  and  on  the  same  demand ;  if  either  of  these  requisites  is 
wanting  the  plea  will  be  overruled.  lb. 

*4.  Tke  pka  of  res  judicata  will  not  be  maintained  unless  the  parties  to 

the  first  judgment  are  the  same  as  those  of  the  second. 

Degdas,  Durrive  dh  Co.  v,  Wool/blk,  706. 
KIGHT  OF  WAY. 

1.  The  right  of  expropriating  a  right  of  way  over  a  neighbor's  prop- 

perty  cannot  be  allowed,  except  in  cases  of  extreme  necessity,  and 

where  a  party  can  make  a  road  or  passage  over  his  own  lots  to  the 

public  streets,  he  must  be  required  to  do  so.     G,  C.  695. 

Perrv  v.  Webb,  247. 
SALE. 

]  •  The  possibility  that  a  purchaser  may  be  compelled  to  bring  a  suit  at 

law  to  gain  possession  of  the  thing  purchased,  does  not   constitute 

it  a  litigious  right.  Kellar  v.  Blanchard,  88. 

2.  Where  a  lot  of  cotton  is  sold  by  weight,  delivery  does  not  take  place 
until  the  cotton  is  weighed.  The  sale  is  incomplete  until  actual 
djslivery  has  taken  place.  The  fact  that  the  vendor  subsequently 
sold  and  delivered  the  cotton  to  another  party,  is  incompatible  with 
delivery  to  the  first  vendee.  Duncan  v.  UoH  dh  Co.,  235. 

8.  A  written  act  of  sale  of  real  estate  has  no  effect  against  third  parlies 
'  until  it  is  recorded  in  the  proper  office,  unless  it  is  shown  that  the 
party  affected  by  it  had  knowledge  of  its  existence  and  contents. 

Smith  V.  His  Creditors,  241. 

4.  Where  a  sale  of  personal  property  has  been  completed  by  delivery 
(although  fraudulent),  the  judgment  creditor  of  the  vendor  can  not 
seize  it  in  the  hands  of  the  purchaser  until  the  sale  is  declared  null 
by  a  revocatory  action.    The  case  is  different  in  a  simulation. 

Schneider  <&  Zuberbier  v.  Dret/fus,  271. 

5.  A  deposited  a  lot  of  jewelry  with  B  to  be  raffled,  and  afterwards  gave 
C,,a  creditor  of  his,  an  order  on  B  for  the  jewely  or  its  proeeeds. 
Held — That  this  order  did  not  establish  either  a  aale  or  datien  en 
paiement  of  the  jewelry^  and  that  G  cannot  be  considered  as  the 
ownor.  Aguadtr  v.  Quish,  321. 

6.  A  purchased  a  lot  of  furniture  at  auction  sale,  and  afterwards  induced 

the  auctioneer  to  make  the  bill  of  sale  to  B.  B  then  executed  a 
*  notarial  act  of  loan  of  the  furniture  to  A.  The  furniture  was  seized 
by  the  oreditor  of  A,  and  B  enjoined.  Held — ^That  A  was  the 
owner  of  the  property,  aud  the  bill  of  sale  from  the  auctioneer  to  B, 
and  Uie  notarial  act  of  loan  from  B  to  A,  were  a  mere  sham,  a  simu- 
lation, to  screen  the  property  from  the  pursuit  of  the  creditors  of  A 

Stewart  v.  Cokn,  849, 

108 
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7.  To  enable  a  party  to  recover  damages  for  a  breach  of  contract  d 
•sale  he  moat  show  that  a  sale  was  actaall  j  made. 

Glenn  r.  Ferguson,  8S5. 

8.  A  lease  for  hire  of  a  pair  of  horses  and  buggy,  at  a  stipulated  price 

per  day  is  not  a  sale.  ^^'     | 

9.  Iz  a  sale  of  goods  in  New  York  to  a  merchant  in  New  Orleani,by 
samples  presented  by  an  agent  in  New  Orleans,  to  be  dcliTered  ia 
New  Orleans  in  quality  equal  to  the  samples  presented,  the  sties 
not  complete  until  the  goods  are  delivered,  and  they  are  at  the  liA 

of  the  seller  until  delivery  takes  place. 

OiiUard  V.  Max  Nihoul,  412. 

10.  In  a  written  contract  of  Bale  of  a  lot  of  one  hundred  bales  of  oott« 
between  A  and  B  the  following  stipulations  appear:  JYrrf— A  de- 
clares that  he  sells  B  one  hundred  bales  of  his  coUon  erop  then  « 
his  plantation.  Second— The  cotton  was  to  be  delivered  at  Bsadle- 
son's  Landing,  or  at  some  otlier  convenient  point  on  ihe  river.  6wt 
is  brought  by  B  to  enforce  the  performance  of  the  contract  and  a  wnt 
of  sequestration  issued,  and  a  few  bales  of  cotton  on  the  plantatioo  ii 
the  seed  were  sequestered  by  the  sheriff.  A  fi.  fa.  was  issoed  oq  i 
judgment  in  favor  of  the  wife  against  A  and  the  same  cotton  ws 
seised  by  the  sheriff.  Jlold— That  as  B  had  no  privily  on  tlie 
cotton,  and  the  sale  not  being  completed  by  delivery,  the  weigMng 
and  counting  of  the  bales  being  essential  to  perfect  the  sale,  the 
seizing  creditor  must  hold  the  cotton  as  against  the  sequestration. 

Ahat  <b  Ctuhman  v.  Atkinnny  414. 

11.  Where  a  party  demands  the  rescission  of  a  sale,  he  must,  asaoon 
dition  preoedent,  return^  or  offer  to  return,  the  consideration  whici 
he  has  received.  Latham  v.  Eicky,  425. 

12.  The  precarious  possession  of  personal  property  carries  witii  it  the  prt- 

sumption  of  simulation,  CO.  2456,  16  An,  5,  but  this  presumptica 
may  be  disputed  by  the  vendee  showing  the  reality  of  the  sale. 

Guice  V.  Sheriff  Sandertj  463. 

13.  Where  the  evidence  shows  that  the  sale  of  personal  propertj  w 
real  and  bona  fide  the  injunction  will  be  perpetuated  against  the 
seizing  creditor  of  the  vendor.  ^^' 

14.  A  sale  of  a  tract  of  land  by  one  of  three  joint  owners  will  hind  thj 
other  two,  or  either  of  them,  if  it  is  shown  that  they  or  cither  of 
them  were  present  at  the  sale  and  made  no  abjection  thereto,  bntoQ 
the  contrary  advised  and  urged  the  sale.     Crownover  v.  RandU,  469, 

15.  The  sale  of  an  undivided  tract  of  land  by  one  of  the  three  }A^^ 
owners  is  null  as  to  the  interest  of  the  party  who  was  not  ptefleet  k 
the  time,  and  afterward  refused  to  ratify  tiie  transaction.         Ih* 

16.  A  vendor  cannot  maintain  an  action  to  rescind  a  sale  and  retake  the 
property  conveyed  without  returning  or  tendering  to  the  vendee  t&e 
portion  of  the  price  which  he  has  received.      Lee  v,  Taylor^  5ii 
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VI.  Id  a  sale  of  land,  slayea  and  movable  property,  after  the  date  of  the 
emancipation  proclamation,  where  the  CYidenoe  shows  that  a  por- 
tion of  the  price  has  been  paid,  eqnal  to  the  viilne  of  the  land  and 
movables,  the  law  will  impnte  the  payment  to  the  land  and  movables, 
and  the  balance  of  the  price,  being  withont  consideration,  caonot  be 
enforced.  Haden  v.  FhiUips  and  Foster j  517. 

18.  The  stipnlation  in  a  written  contract  of  sale  of  a  lot  of  cotton  that 

^'delivery  is  accepted,''  will  dispense  the  vendor  from  further  de- 
livery, and  place  the  property  at  the  risk  of  the  purchaser. 

Duplex  V.  GaUien,  634. 

19.  A  sale  of  immovables  has  no  effect  against  third  parties,  until  it  is 
recorded  in  the  proper  office,  in  the  parisb  where  the  property  is 
situated.  Meyer  <Sf  Brother  v.  Simpson,  Sheriff,  591. 

20.  The  sale  of  the  property  of  a  minor  by  the  tutor,  for  Confederate 
notes  as  the  consideratioo,  is  an  absolute  nullity;  and  the  minor  may 
sue  for  and  recover  back  bis  property,  or  its  value,  from  the  vendee 
after  delivery.  White  v,  JS^eshit,  600. 

21.  A  sold  the  contents  of  a  coffee-bouse  to  B  and  C,  for  which  B  and 

C  gave  each  their  notes  for  one-half  of  the  price.  B  gave  a  mort- 
gage to  secure  the  whole  debt  on  bis  own  property,  and  afterwards, 
at  the  maturity  of  the  notes,  paad  one  of  them,  and  made  a  payment 
of  one-half  of  the  amount  of  the  other.  C  subsequently  trans- 
ferred his  one-half  interest  in  the  coffee-house  to  B,  for  a  fixed  price.  A 
brings  suit  by  executory  process  to  recover  the  balance  of  the  out- 
standing note;  B  enjoins  on  the  grounds  of  extinction  of  the  debt 
and  mortgage.  Held — ^That  the  transfer  from  G  to  B,  of  his  one- 
half  interest  in  the  coffee-house  was  not  a  datien  en  paiement,  but 
a  sale,  and  that  the  property  mortgaged  not  being  the  same  as  that 
sold  from  one  co-debtor  to  the  other,  the  debt  was  not  extinguished 
by  confusion.  Bessan  v.  Moucheux,  617. 

22.  The  fact  that  a  party  owes  more  than  hb  property  will  sell  for,  does 
not  prevent  him  from  selling,  and  a  sale  made  under  such  circum- 
stances will  not  be  avoided  unless  fraud  is  shown. 

Fecot  V,  Brothen,  667. 
SsB  Judicial  Sales. 
Seb  Sbizube  and  Salb. 

SEIZURE  AND  SALE. 

1.  A  third  party  cannot  bold  personal  property  against  a  seizing  creditor 
if  he  has  permitted  the  property  purchased  to  remain  in  the  pes* 
session  of  Uie  seized  debtor.  jyArmand  v.  Sheriff,  198. 

2.  A  seizure  and  sale  of  property  under  a  writ  of  fi.  fa.  was  made  on 

twelve  months'  credit,  for  which  a  twelve  months'  bond  was  given 
with  approved  security.  At  the  maturity  of  the  bond  a^  /a.  was 
issued  thereon  against   the  principal  and  surety   and   propertj 
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seited  and  again  sold  on  twelye  months'  oredit,  for  vhieh  a  aeooal 

twelve  moDths'  bond  was  given  with  approved    security.    Alike 

maturitj  of  this  second  bond   execution  again  issued   against  the 

principal  and  saretj.     Held — ^That  the  second  bond  ivas  taken  witl^   | 

out  any  warrant  or  authority  of  law,  and  coul^not,  therefore,  he  ea- 

ioroed  in  the  summary  manner  provided  by  law  for  the  execndoss 

of   twelve  months'   bonds.    The  execution  on    the    ivecond  bosl 

would  be  stayed  by  injunction.  Wieck  ▼.  .Bain^j  230. 

8.  An   ex  por^e  order  of  court  directing  the  payment  of  money  doa 

not  bind  a  party  entitled  to  the  proceeds  of  the  sale  of  the  piopertj 

sold  under  execution,  nor  will  it  protect  the  sheriff, 

Citxzeni^  Bank  v,  Payne  dk  GUman^  380. 

4.  The  sheriff  cannot  psy  out  funds  in  his  hands  derived  from  the  nie 
of  property  under  execution  which  is  subject  to  conflicting  clsisi) 
on  his  own  authority.  l^^ 

5.  Where  it  is  shown  that  the  sheriff  had  knowledge  of  the  superior 
mortgage  claims  to  the  funds  in  his  hands  arising  from  the  ssJetf 
property  under  execution,  and  he  pays  over  the  funds  to  another 
claimant  of  inferior  grade,  he  becomes  personally  and  o&eiaUj 
liable  to  the  creditor  of  sapcrior  rank  for  the  amount  thus  illegallj 
paid.  ^^• 

6.  In  a  judicial  sale  of  real  estate,  the  petition,  judgment,  notice  of 
judgment,  seizure,  sod  notice  to  appoint  an  appraiser,  together  with 
the  sheriff's  deed  were  shown  in  a  suit  to  annul  the  sale.  Held^ 
That  the  title  was  sufficiently  made  out  without  showing  the^  fi* 

and  the  sheriff's  return.  Couhon  v.  WeUs,  383. 

7.  The  property  of  the  surety  on  the  ofiScial  bond  of  the  sheriff  can 

not  be  seiied  and  sold  under  a  judgment  against  the  principal  and 

surety,  until  that  of  the  principal  has  been  discussed. 

Stin$on  y.  HiU,  Sheriffs  560. 

8.  Two  parties  claim  the  same  piece  of  property  from  the  same  sodtv^ 

of  title^  the  one  deriving  his  tide  by  purchase  at  private  sale,  aad 

the  other  by  purchase  at  a  judicial  sale  under  a  mortgag^^  the  eiii^ 

ence  of  which  was  known  to  the  purchaser  at  private  sale  at  ibe 

time,  and  the  evidence  shows  that  the  description  of  'the  pro]pertj 

at  the  forced   sale  is  the  same  as  that  in  the  private  sate.     Held— 

That  the  purchaser  at  the  forced  sale  cannot  be  defeated  in  his  dtb 

at  the  suit  of  the  claimant  at  private  sale,  on  the  ground  of  want  of 

sufficient  description  of  the  property  at  the  public  sale. 

Smith  V.  Logan,  677. 
SEQUESTRATION. 

1.  The  military  orders  issued  to  the  banks  of  New  Orleans  during  the 

late  war  directing  them  to  make  a  statement  of  such  deposits  v 

'belonged  to  officers  of  the  army  of  the  Gonfederate  States,  and 
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directing  them  to  pay  over  to  the  proper  ofQcer  of  the  Qaarter- 
master's  Departmeot  of  the  United  States  all  moneys  in  their  pos- 
session belonging  to  or  showing  upon  their  books  to  the  credit  of  such 
persons,  was  an  attempt  on  the  part  of  the  military  aathorities  to 
se<)ut>8ter  these  funds.  NeUigan  v.  Citizens*  BanJc^  332. 

2.  A  bank  can  not  be  relieved  from  paying  a  deposit  to  the  proper  owner 
on  the  ground  that  it  has  paid  over  the  amount  of  the  deposit  in  Con- 
federate treasury  notes  to  the  Quartermaster  of  the  United  State 
army,  under  military  orders,  unless  it  is  shown  that  the  deposit  was 
made  in  the  bank  in  Confederate  money  with  the  knowledge  of  the 
depositor,  Ih. 

3.  The  sequestration   and  taking  possession   of  Confederate   treasury 

notes  by  the  military  authorities  of  the  United  States,  which  the 
banks  of  the  city  of  New  Orleans  had  given  over  as  the  deposits 
of  officers  engaged  in  the  rebellion,  did  not  amount  to  a  sequestra- 
tion by  the  United  States  of  the  credits  of  said  parties,  against 
the  banks.  Ih, 

4.  Confederate  notes  having  been  issued  in  violation  of  law,  and  against 
good  morals  and  public  policy,  could  not  form  the  basis  of  a  seizure 
or  sequestration  so  as  to  exonerate  the  banks  from  liability  to  their 
depositors.  1  b, 

SHERIFFS  AND  DEPUTIEb. 
1.  A  sheriff  may  caase  a  deed  to  be  made  and  attested  by  any  of  his 
legally  qualified  deputies,  and  when  so  made  and  attested  it  has  the 
same  validity  as  though  it  were  made  and  attested  by  the  sheriff. 

KcUar  V,  Blanchardf  38. 
2  Where  it  is  shown  that  the  sheriff  had  knowledge  of  the  superior 
mortgage  claims  to  the  funds  in  hb  hands  arising  from  the  sale  of 
property  under  execution,  and  he  pays  over  the  funds  to  another 
claimant  of  inferior  grade,  he  becomes  personally  and  officially  liable 
to  the  creditor  of  superior  rank  for  the  amount  thus  illegally  paid. 

Citizenti'  Bank  v.  Payne  dh  Gilman,  38  J. 
3.  The  capacity  of  a  sheriff,  duly  commissioned  as  such,  can  not  be  tes- 
ted or  inquired  into  by  an  injunction  against  a  seizure  made   on   a 
Ji./a.  Turner  v.  ITiil  and  Durdin,  543. 

SlK  Attornbyb — RoKTifidd  V.  Adams  Express  Company,  590. 

SOVEREIGN  POWER 

1.  The  act  of  the  sovereign  power  in  proclaiming  the  abolition  of 
slavery  throughout  the  United  States  annulled  all  contracts  based 
on  slavery,  and  article  128  of  the  State  constitution  did  not  affect 
such  contracts  by  prohibiting  the  courts  from  enforcing  them. 

Dranguet  v,  Rost^  538. 

2.  A  promise  made  after  emancipation,  to  pay  a  promissory  note  given 
for  a  slave,  cannot  be  judicially  enforced.     Constitution,  art.  128. 

lb. 
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SUBROGATION. 
1.  Where  a  third  party  pays  a  jadgment  to  the  mfttoroej  of  the  judge- 
ment creditor  uader  a  writ  of  /Sen  fdciaM^  uid  takes  aaorderif 
court  where  the  jadgment  was  rendered,  on  the  motion  of  the  titor- 
ney,  sabrogating  him  to  all  the  rights  of  the  jadgment  erector  ia 
'  the  judgment,  he  becomes  legally  subrogated  thereto,  and  oonyeatko- 
al  subrogation  takes  place  by  the  act  of  the  attorney. 

Nu^fent  T.  Po«er,  746. 
STOPPAGE  IN  TRANSITU. 

1.  The  courts  of  Louisiana  will  iec(^iie  and  enforce  the  light  of  stop- 
page in  trantitu  arising  from  a  sale  of  goods  in  New  York  to  u  is- 
solvent  residing  in  New  Orleans.        Blum  db  Oo.  t.  Marks,  268. 

2.  The  transitus  of  goods  is  not  at  an  end  while  in  the  custody  of  tk 

carrier,  and  before  they  hayebeen  delivered  to  the  consignee,   lb. 

3.  To  entitle  the  vendor  to  have  the  goods  stopped  in  trataitu  he  mast 
show  that,  at  the  time  of  the  sale,  ho  waa  ignorant  of  the  iosolTesej 
of  the  vendee.  The  discovery  of  the  insolvency  before  the  delifioy 
is  sufficiert  to  entitle  the  vendor  to  the  exercise  of  the  right,  althoogk 
the  goods  may  have  been  attached  by  a  creditor  of  the  vendee. 

Sl 

SUCCESSIONS. 

1.  In  a  suit  by  the  holder  of  mortgage  notes  against  the  successioo,  ud 

the  heirs,  who,  it  is  alleged,  have  taken  possession  without  setting 
up  the  estate,  the  record  must  show  that  the  original  maker  of  tiie 
notes  is  dead,  and  that  the  heirs  are  in  possession  of  the  propertj. 
In  such  a  case,  where  citation  has  issued  to  the  heirs,  and  judgment 
by  default  has  been  confirmed  against  them,  and  appeal  taken  there- 
from, the  case  will  be  remanded  to  the  lower  court  to  be  proceeded 
with  according  to  law.  Britton  dk  Co,  v.  Heirs  of  Soott,  112. 

2.  Where  the  legatee  or  his  assignee  has  obtained  possession  of  monej 

and  assets  of  the  succession  in  violation  of  law,  and  the  ezecator 
brings  suit  to  recover  the  same  for  the  benefit  of  the  estate,  the 
legatee  cannot  set  up  in  defense  that  his  possession  was  in  papieot 
of  the  legacy.  Mord,  Testamentary  Ex.  v.  Suryi,  184. 

3.  When  an  heir  becomes  the  join  proprietor  of  mortgageable  hereditai; 

property,  the  mortgage  resulting  from  the  recording  of  a  pdgat^ 
against  him  attaches  to  his  part  or  portion  thereof,  subject  to  the 
prior  debts  and  mortgages  of  the  succession.  The  enforoemefit  » 
such  mortgage  is  dependent  upon  the  final  setUement  of  the  sQoetf- 
sion.  Succession  of  Turecul  v.  Gex,  Adm.,  253, 

4.  Where  succession  property  has  been  sold  at  probate   sale^,  the  mott* 

gage  creditors  may  pursue  the  funds  arising  from  the  sale  by  ^} 
of  third  opposition  to  the  account  of  the  administrator,  and  bAT« 
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their  mortgage  rights  recognized  and  enforced  against  the  proceeds 
of  the  sale  of  the  mortgaged  property,  the  same  as  they  could  against 
the  property  itself  before  the  sale.  Ih, 

5.  "Where  a  debt  has  been  contracted  against  an  estate  for  supplies 
furnished,  bills  paid,  etc,,  by  the  commission  merchant,  and  a  par- 
tition of  the  estate  is  afterward  made  among  the  forced  heirs 
vithont  providing  for  the  debt,  suit  may  be  brought  by  the  creditor 
against  the  heirs,  jointly  at  the  domicile  of  the  succession.  The 
allegation   in  the  petition  that  some  of  the  heirs   named  reside  in 

other  parishes  than  that  where  the  suit  is  brought  will  not  give  rise 
•    to  the  exception  of  domicile.  Lee  y.  Goodrich^  Tutor,  278. 

G.  In  a  contest  between  the  heirs  of  their  deceased  mother  and  the 
surviving  husband  for  a  partition  of  the  seperate  estate  of  the  de- 
ceased, a  declaration  made  in  the  act  of  sale  of  real  property  to 
the  deceased  mother  that  the  porohaso  was  made  by  the  wife  with 
funds  derived  from  the  income  and  revenue  of  her  separate  para- 
phernal estate  is,  as  between  the  heirs  of  the  wife  and  her  hu&bandy 

who  signed  the  act,  conclusive  against  him.     16  An.  270. 

Succifision  of  Wade,  343, 

7*  Where  an  unmarried  woman  enters   into  an  agreement  in  writing 

before  a  notary  public  for  the  purchase  of  real  property,  and  makes 

a  cash  payment  for  a  portion  of  the  price,  and  executes  her  notes 

for  the  balance  due  at  a  future   date,  and  she  marries   before  the 

maturity  of  the  notes,  and  the  title  is  made  in  accordance  with  the 

agreement  after  the  marriage  takes  place,  the  property  thus  acquired 

will,  as  between  the  husband  and  wife,  form  a  part  of  her  separate 

paraphernal  estate.  lb. 

8.  If  the  succession  be  accepted  with  benefit  of  inventory,  no  part  of 

it  goes  into  the  possession  of  the  heirs  as  such  until  the  estate  shall 

have  been  administered,  and  until  such  administration  the  estate 

must  remain  under  the  authority  of  the  Court  of  Probates,  where  it 
was  opened  Succeman  of  DeRoffignaCj  364. 

9.  Beal  property  situated  in  Louisiana,  owned  by  a  Frenoh  subject, 
residing  in  France,  cajnot  be  administered  in  the  courts  of  France ; 
such  property  thus  situated  forms  a  separate  succession  from  that  in 
France,  and  must  be  administered  according  to  the  laws  of  Louisiana. 

lb. 

10.  Heirs  reading  in  France  must  be  recognized  as  such  by  the  courts 
of  Louisiana  before  they  can  be  put  in  possession  of  property 
situated  in  this  State,  which  they  have  inherited  from  their  ances- 
tors in  France.  lb. 

11.  The  opening  of  a  succession  and  the  appointment  of  an  adminis- 
trator in  a  parish  where  the  deceased  never  has  resided,  nor  owns 
property  therein  at  the  time  of  the  death,  are  absolute  nullities ; 
and  any  and  all  proceedings  had  and  all  judgments  rendered  against 
the  succession  are  void.  Miiienberger  v.  Knox,  b99. 
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12.  Where  the  creditora  of  a  succession  are  litigating  their  rights  on- 

tradictorily  with  each  other,  and  the  yalne  of  the  saccesnon  exeeedt 

five  hundred  dollars,  an  sppeal  will  lie  to  the  Supreme  Courty  although 

the  claim  of  each  creditor  may  not  amount  to  that  sum. 

SueeesnoH  of  Ga!e,  487. 

13.  The  holder  of  a  claim  against  a  suceession,  approved  by  the  admia- 
istratrix,  is  not  likened  to  the  holder  of  a  note  payable  to  hareri 
and  he  is  not  dispensed  from  proof  af  ownership  when  denied  \ij 
other  creditors.  &, 

14.  An  heir,   of  age,   by  accepting  the  succession,  purely  and  amplj, 

becomes  personally  liable  for  the  debts  of  the  estate. 

Jamei  v.  JBynstm  and  Sheriffs  566. 

15.  A  creditor  who  permits  the  heir  to  take  unconditional  eootiol  of 

the  estate,  without  causing  it  to  be  administered,  loses  the  right  to 
pursue  the  property  of  the  succession,  as  distinct  from  that  of  Um 
heir.  Ih, 

16.  A  sole  heir  haying  accepted  the  sueoession  of  her  mother  peielj 

and  simply,  has  the  right  to  take  possession  of  the  property,  tad 

her  husband,  by  administering  it  with  her  permission,  does  notb' 

come  personally  responsible  for  the  debts  of  the  succession. 

Leon  T.  BouUUi^  651. 

17.  In  1861,  before  emancipation,  a  number  of  slaves  were  sold  atpn- 
bate  sale,  and  purchased  by  the  heirs.  In  1867,  after  emaseipi- 
tion,  the  administrator  filed  his  account  debiting  each  one  of  the 
heirs  with  the  amount  of  his  purchase  for  slaves,  which  had  not 
been  paid  into  the  succession,  against  which  he  opposed  the  aiaooiiC 
of  their  rcr  cctive  inheritances,  crediting  or  chargiog  them  with 
the  difference,  as  the  case  might  be.  The  heirs  opposed  the  hoiaolo* 
gation  of  the  account.  Ueld — That  under  the  settled  jurispnideaee 
of  tho  State,  the  obligations  contraeted  by  the  heifB  io  1861,  oi 
account  of  their  purchase  of  slaves,  being  null  and  void,  oould  oot 
be  an  element  in  either  confusion  or  compensation ;  nor  oonld  thit 
portion  of  the  proceeds  for  the  sale  cf  slaves  form  a  part  of  the 
assets  of  the  estate,  and  that  the  administrator  must  account  to  the 
heirs  for  their  portions,  without  taking  into  account  the  nle  of 
slaves  as  assets,  and  without  charging  the  heirs  with  the  amooot  of 
their  purchase  for  slaves.  Succeuian  of  I\Uin,  661. 

Seb  Executors  and  Administrators. 

See  Executory  Process — Randolphs,  Chapman. 

TAXES  AND  TAX  SALES. 

1.  The  third  section  of  the  act  of  the  Legislature  of  1855,  pap827f 
prohibiting  Municipal  Corporations  within  the  State  fkomlefyiAff 
any  tax  on  persons  engaged  in  selling  articles  mana£Mtaied  hj 
themselves  within  the  State,  is  not  in  conflict  with  artide  lU  if 
the  Constitution  of  186S.    A  tax  levied  by  the  dty  of  Mew  Oriem 

I  V.  Xufse  aad  Jtta^maa,  l 


on  such  persons  is  illegal.     JNho  Orleant 
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TAXES  AND  TAX  8 ALES-^ Continued.' 

2«  A  ooDtract  witb  the  City  of  Jefferson  for  curbiDg  and  gutter  built  on 
tbe  Bidewalk  within  the  corporation  is  not  a  tax,  toll,  or  impofity 
within  the  meaning  of  article  74  of  the  Constitution  of  18GS. 

Rooney  v.  Braum,  5L 

8.  The  act  of  the  Legislature,  No.  114,  approved  on  the  twenty-ninth 
of  September,  1868,  levying  a  tax  of  one  per  cent,  on  the  cash  value 
of  all  the  immovable  and  movable  property  in  the  State,  according  to 
the  assessment  rolls  for  the  year  1867  (being  the  last  assessment 
which  at  that  time  had  been  made;,  is  not  retrospective  in  its  oper- 
ations, and  does  not  therefore  conflict  with  article  110  of  the  Con- 
stitution of  18G8.    '  FelUan  v.  Mohan,  79. 

4.  The  selecting  the  assessment  of  1867  (the  last  one    then  made),  as 

a  basis  for  a  tax,  levied  in  1868,  was  a  subject  which  was  exclusively 
within  tbe  legislative  control.  The  principal  of  equality  and  uni- 
formity enunciated  in  article  118  of  the  Constitution  of  1868,  is 

not  violated  by  selecting  a  previous  assessment  of  the  property  taxed 
as  a  basis  of  estimate  of  the  amount  of  taxes  to  be  collected,     lb. 

5.  A  State  tax  collector  is  competent  to  sue  for  and  recover  in  the  name 

of  the  State  any  tix  or  license  due  by  a  tax  payor. 

State  V.  King,  201. 
'  6.  The  act  of  the  Legislature  of  1865  imposing  a  license  tax  on  attor. 
neys  at  law  is  equal  and  uniform  on  all  persons  engaged  in  the  prac- 
tice of  the  profession,  and  is  therefore  not  in  conflict  with  article 
124  of  the  Constitution  of  1864,  nor  with  article  118  of  the  Consti- 
tution of  1868.  lb. 

7.  The  State,  having  authorized  the  issuing  of  a  license  to  a  party  to 
practice  law,  is  not  thereby  precluded  from  taxing  such  party  an- 
nually for  pursuing  the  profession  within  the  State.  75.- 

8*  The  penalties  imposed  on  merchants  for  selling  hay  ill  the  city  of 
New  Orleans  without  first  having  it  inspected  according  to  law  is 
not  a  tax  upon  imports  or  upon  the  produce  of  other  States  of  the 
Union  brought  here  for  sale,  but  is  simply  a  protection- to  the  publio 
against  the  introduction  of  commodities  that  are  unfit  for  oommeroe. 

State  Y.  Foidick,  256. 

9.  The  Constitution  of  the  United  States  expressly  permits  the  States 
to  pass  inspection  laws.  lb. 

10.  The  city  ordinance  of  the  city  of  New  Orleans  for  the  year  1866, 
which  declares  that  ''every  keeper  of  a  warehouse  where  produce, 
goods,  wares  or  merchandbe  are  received  on  storage,  one  hundred 
icUctre  for  each  and  every  warehouse**  was  intended  to  impose  a 
licente  tax  ci  one  hundred  dollaiti  upon  the  particular  calling  or 
bnsiness  of  keeping  a  warehouse,  and  not  a  tax  upon  the  tt^rehouse 
itself.  Ifodgion  v.  New  Orl'eant,  801, 

U.  Such  a'  tAz  is  uifiform  upon  aU  persons  engaged  in  that  kind  of  busi- 
iress.  Jb* 
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TAXES  AND  TAX  BALES^Omtinued. 

12.  Tho  act  of  the  LegisUtaro  of  ibe  nzteonth  of  Uaroli,  1866,  No.  122, 

ezemptiog  certain  piopertj  from  tazatioa  duriiig  the  war^  ins  u- 
nolled  by  artiole  149  of  the  Conatitutioii  of  1868. 

Police  Jmy  ▼.  i&tr»  ofBmrthe,  325. 

13.  By  the  act  of  the  Legislature  ot  March  28,  1867,  the  asaeasmeat  of 
taxes  for  the  year  1860,  and  tho  opnaecntiTe  years  to  1864,  iocla- 
aive,  were  extended  nntU  the  first  of  Jaoaary^  1870«  Suits  bnmgkt 
for  the  taxes  on  property  for  these  years  is  Uicrefore  premature,  aod 
must  abate  until  the  first  of  January,  1870*  Ih. 

14.  The  act  of  the  Legislature  of  1855,  authorising  the  imposition  of  a 
license  tax  of  one  thousand  dollars  on  such  insurer  or  iosurance  oom- 
pany  not  chartered  by  the  State,  and  only  imposes  a  lioenae  tax  of 
five  hundred  dollars  on  each  insurance  company  chartered  hj  the 
laws  of  the  State,  is  not  in  conflict  with  that  proTiJnoa  of  the  Ckm- 
stitution  which  requires  that  taxation  shall  be  equal  aod  nni&rm. 
10  An.  402.  StaU  ▼.  Ihtdtek,  434. 

15.  State  warrants  drawn  by  the  Auditor  of  Publio  Accounts  are  receir- 
able  in  payment  of  taxes  or  licenses,  and  a  party  depositing  them 
with  the  collector  is  exempt  from  the  payment  of  interest,  costs  or 
damages  from  the  date  of  such  deposit.    Act  No.  1  of  1869. 

State  T.  Castardj  751. 
TUTORS  AND  TUTORSHIP. 

1.  The  tutrix,  under  an  order  of  the  court,  filed  a  final  account  of  her 
tutorship,  which  the  under  tutor  opposed.  The  District  Judge 
dismissed  the  account  and  ordered  the  tutrix  to  file  another  within 
fifteen  days.  Held — That  the  account  first  filed  should  ha?e  been 
amended  and  corrected,  and  homologated  as  thus  amended.  The 
under  tutor  is  not  responsible  for  the  expenses  of  litigations  with 
a  tutrix  in  behalf  of  minors  unless  he  act  in  bad  &ith.     19  Ao.  Vt^. 

Succesiion  of  Samuelt,  15. 

2.  The  acknowledgment  and  promise  to  pay  by  a  tutrix  in  her  iodivid- 
ual  capacity  will  not  interrupt  prescription  as  to  the  sucoessioo.  15 
An.  168.  Stotoen  t.  Sucee$$ion  of  Blacktnum,  127. 

8.  A  tutor  is  a  competent  witness  to  prove  the  correctness  <^  hia  tutor- 
ship acoountb    Acts  of  1868,  page  269. 

Tutonhip  of  the  Minor,  Scott^  187. 

4.  A  tutor,  in  making  up  an  account  of  his  tntorehip  when  he  has  es- 
gaped  in  planting  in  partneiship  with  another,  with  the  property 
uodcr  hb  control  belonging  to  his  ward,  the  plantation  expenses 
must  first  be  seperated  irorn  the  individual  expenses,  and,  after  de- 
ducting them  from  the  proceeds  of  the  crop,  the  balance  must  be 
proportionately  divided,  and  the  individual  expenses  chargeable  to 
the  minor  must  be  deducted  from  his  portion.  Jh, 

5.  The  holder  of  an  obligation  signed  by  the  tutor  cannot  recover  rgaiost 
the  minor;  unices  he  shows  authority  in  the  tutor  to  make  it. 

CarroU  df  Co.  v.  Voughfy,  Tutor,  8U. 
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TUTORS  A^D  'JUTOll.  mP-^Cantmued. 
6.   An  obligation  iigued  by  the  tator  for  ^applies  to  carry  on  the  plan- 
tatii.n  of  his  ward  Will  not  bind  the  minor,  unlc.^  it  is  shown  that 
he  is  authorized  to  carry  it  on  for  and  on  accoant  of  the  minor,  or 
thht  the  advances  made  inured  to  his  benefit.  lb. 

-7  A  tutor  residing  in  a  foreign  country  or  in  another  State  of  the 
Union  cannot  receive  letters  of  tutorship  from  the  courts  of  Louisi- 
aoa,  tjor  bo  recognised  as  testamentary  eieontor  without  first  giving 
bond  and  security  under  such  conditions  as  are  required  by  law 
from  dative  testamentary  ezecuton.  Acts  of  1842,  sec.  5,  page 
302.  Succession  of  Young,  394. 

^        8.  The  surviving  huflband  having  qualified  as  natural  tutor  to  his  minor 

*  children,  and  caused  an  inventory  of  the  community  property  to  bo 
^  made,  and  on  that  basis  caused  the  one-half  interest  of  the  wife  in 
'^^  the  community  to  be  adjudicated  to  him,  for  which  he  executed  a 
^^  *  special  mortgage  in  favor  of  the  heirs  on  his  own  property,  and  he 
^  di  s,  and  a  dative  tutor  is  appointed  to  represent  his  minor  children, 
^^  the  dative  tutor,  thus  appointed,  may  vote  at  the  deliberations  of  the 
^  creditors  to  dispose  of  the  property  of  the  deceased,  an  insolvent. 

**•  DManc,  Tutor,  v.  Gray,  689. 

^  9.  The  dative  tutor,  as  mortgagee  to  the  minors,  without  reference  to 

■^'  the  amount,  may  demand,  as  against  the  ordinary  creditors,  that 

the  property  be  sold  for  cash  or  part  cash.  lb, 

>!  10.  The  executrix  and  tutrix,  having  interests  in  common   with   the 

til  major  and  minor  heirs,  are  incompetent  to  represent  the  minors  in  a 

^1  judicial  partition.                                 Suceesnon  of  Schuttlery  712, 

'  11.  Proceedings  in  partition,  where  the  tutrix  has  represented  the  minors 
^  without  the  advice  of  a  family  meeting,  are  null,  and  the  purchaser 

^'  of  property  at  a  sale  made  under  such  circumstances,  cannot  be 

'^  compelled  to  pay  the  price  bid .  lb, 

i^  12.  The  minor  has  a  legal  mortgage  on  the  property  of  the  tutor  or  tutrix 
'.'  to  secure  the  faithful  administration  of  his  esuite. 

Hatcher  v.  Jackson,  737. 
IB.  Where  the  mother  of  the  minor  heirs  contracts  a  second  marriage 
without  the  consent  of  a  family  meeting,  she  loses  the  tutorship,  but 
if  she  first  obtains  the  consent  and  approval  of  a  family  meeting 
ii<i'  she  retains  the  tutorship,  and  her  second  husband  becomes  the  oo* 

^  tutor  to  the  minors  by  a  former  marrriage.    In  eucIi  a  case  the 

property  of  the  co-tutor  is  not  under  legal  mortgage  for  the  faithful 
administra  'un  of  the  tutorship.  i&« 

*  WARRANTY. 

'         1.  The  liquidating  partner  of  a  commercial  firm  cannot  be  called  m 
'^  warranty  by  the  administrator  on  a  demand  against  the  estate  of 

J  a  deceased  partncTi  Suceestiono/ Dolhonde^i. 
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WARBANTY—  Contmued. 

2.  A  sale  of  imported  goods  at  the  port  of  New  Orleans  in  1861  aid 
1862,  while  the  city  and  State  were  nnder  the  control  of  theimr 
gents,  did  not  impose  on  the  veador  the  obligation  of  wanu^ 
against  eviction  for  the  non-pajment  of  dudes  to  the  United  Stain. 
Under  such  ciroamstances,  the  purchaser  is  presumed  to  have  eoi- 
tracted  with  reference  to  the  fact  that  the  duties  h&d  not  been  paid. 

SncdgrtM  y.  Adavu^  186. 

8.  Where  a  party  in  possession  of  immoTable  property  by  a  gratuiton 
title  is  sought  to  be  evicted,  he  cannol  evoke  the  plea  of  preser^ 
tion,  nor  call  the  donor  in  warranty.  BiUer  T.  Mtngt^  216. 

4.  Plaintiff  had  leased  the  bar  on  the  steamboat  T.    D.  Hine  iax  ok 
year  from  the  agent  of  the  owner.    Before  the  expiration  of  tbe 
lease  the  boat  was  purchased  by  the  captidn«(WorIej,)  who  fennUf 
ejected   the  lessee  from  the   bar  and  put   him  off  the  boat    Hi 
brings  suit  against  the  former  owner,  the  former  master,  aiid  Ae 
present  owner  and  master,  to  recover  the  damages  he  hnd  snstaioed, 
alleging  a  conspiracy  between  these  parties  io  gain  possession  of  tk 
bar.    The  last  owner  of  the  boat  pleaded  the  exception  of  domidli 
which  was  sustained  by   the  court  below,  and  the  suit  dismisied 
as  to  him.     Held — That  the  warranty  by  the  vendor  only  extended 
to  eviction,  and  could  not  be  extended  by  the  court  so  ss  to  eomi 
case  of  assault  and  battery;  that  a  conspiracy  not  being^  established 
by  the  evidence,  and  the  last  vendor  and  present  owner  of  the  boi^ 
not  being  before  the  court  in  this  suit,  pldnUfTs  demand  for  daoh 
ages  in  this  suit  must  fail  Jonti  t.  WQriqf,  40i 

WILLS. 

1.  The  rule  that  testaments  are  more  easily  avoided  than  oontnets^  oi 
the  ground  of  mental  unsoundness,  does  not  refer  to  the  amount  of 
intellect  required  in  a  testator.  So  far  as  the  latter  is  ooncenw^  i 
will  may  be  made  by  any  mind  which  has  the  soundness  and  strengtlL 
neccssaiy  to  endure  the  conflict  involved  in  the  making  of  a  ba2]g;iui. 

Chandler  r.  Sarr^t,  Ex,,  58. 

2.  Insanity  is  never  presumed.  ^* 
8.  If  a  testament  present  a  series  of  wise  and  judicious  dispositiooa, 

the  onui  is  upon  the  heirs  who  attack  it  to  prove  nnsonndoos  cf 

mind  at  the  date  of  its  execution.  Ih, 

4.  If  by  facts  occurring  near  the  time  of  the  date  of  the  testsffleo^} 

and  preceding  and  following  it,  the  heirs  have  proved  an  hsbiw 

state  of  insanity,  then,  and  notwithstanding  the  wisdom  of  the  will) 

the  onus  would  be  shifted  on  the  legatee  to  prove  the  sanity  of  the 

testator  during  the  intermediate  time,  that  is,  at  the  date  of  <&* 

testament  i^ 

6,  If,  however,  no  habitual  state  of  insanity   is  established,  and  tit 
acta  of  folly  aire  raroj  and  occur  at  pejriods  distant  (rom  each  oU<t 
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ikBd  fh>m  the  date  of  the  testamenty  the  testament,  if  not  destitute 
of  good  sense  on  its  face,  will  be  presumed  to  be  the  offspring  ot  a 
kealthy  Totltion  aiid  a  lucid  memory.  i6, 

8.  A  BUBcapetiTe  will  bj  public  act  must  bear  upon  its  face  the  evi- 
dence that  all  the  formalities  required  by  law  for  its  yaliditj  have 
becB  obsen^  by  the  notary  in  drawing  the  testament. 

Succession  of  W  if  kin,  116. 

7.  A  nuncupatire  wUl  by  public  act  is  null,  if  it  does  not  appear  on 

its  face  that  the  witnesses  were  present  at  the  time  the  testator  was 
dictating  it  to  the  notary,  anu  also  when  the  notary  read  the  instru- 
ment  as  written  down  by  him,  to  the  testator.  lb. 

8.  The  formalities  necessary  to  be  observed  to  give  yalidity  to  an  olo- 
graphic testament  are,  that  the  will  must  be  written,  dated  and 
signed  by  the  testator  hiiLself.       Succession  of  G.  Ehrenherg,  280. 

9.  A  party  m^y  dbpose  of  hb  property  by  last  will,  by  instituting  an 
heir,  or  by  naming  legatees. 

10.  Where  the  language  of  a  testament  leaves  the  meaning  of  the  testator 
doubtful,  acts  done  by  him  after  its  execution  may  be  taken  into 
consideration  as  explanatory  of,  and  in  ascertaining  his  intentions. 
C.  C.  1708,  lb. 

1 1\  The  declarations  of  the  testator  in  his  last  will  and  testament  are 
presumed  to  have  been  made  with  deliberation  and  reflection^  and  are 
entitled  to  due  consideration,  but  they  cannot  be  permitted  to  out- 
weigh his  express  acknowledgment  in  an  authcLJc  act. 

Succession  of  Forsyth,  867. 

12.  The  act  by  which  a  testamentary  disposition  is  revoked  must  be 
made  in  one  of  the  forms  prescribed  for  testaments,  and  clothed 
with  the  same  formalities.        Hollingshead  v.  Siurgis,  Ex.,  450. 

13.  A  nuncupative  will  by  private  act,  not  having  been  read  by  the 
testatrix  to  the  witnesses,  nor  by  one  of  them  to  the  rest,  in  her 
presence,  is  invalid  as  a  testament^  and  will  not  operate  as  a  revoca- 
tion of  a  valid  will.  lb. 

U.  A  letter  written  by  ihe  testator,  posterior  the  date  of  the  last  will,  not 
dothed  with  the  formalities  required  for  a  testament,  will  not  operate 
a  revocation  of  the  last  will  and  testament  of  the  deceased*       lb. 

WITNESSED 

1.  The  State  Engineer  having  made  a  contract  in  conformity  with  the 
act  of  1857,  page  162,  fbr  improving  and  draining  Bayou  Bour- 
bieux.  which  lies  in  the  parishes  of  West  Baton  Bouge  and  Iberville, 
18  a  competent  witness  to  testify  as  to  the  performance  of  the  work 
in  accordance  with  the  contract.  Grady  v.  Desobry,  132, 

2.  The  fiict  that  the  engineer  is  required  by  the  contract  to  make  a 
report  to  the  police  juiy  of  the  completion  of  the  work  does  npt 
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disqualify  him  from  testify iog  to  other  facts  not  embraoed  in  big 
report.  Ih. 

8.  The  husband  of  his  de cesR^d  wife  is  not  a  oonipetent  witnen  to 
testify  in  any  suit.  agninKt  the  interest  of  her  aaooeasioDy  ti  auy  fiot 
which  took  place  duriug  her  life  time 

Sucrtuion  of  Wade^  843. 

4.  The  testimony  of  a  witness  tak^n  hj  commissi  lo  will  not  be  allowed 
to  go  to  the  jury,  if  it  contaius  nuthiug  but  hearsay  evidence. 

Poutz  ▼.  Jonet.  726. 

5.  A  witness  on  the  stand  will    not  be  permitted   to  give   opinions  in 

answi'r  to  hypothetical  questions.  &, 

6.  The  hu.sband  cannot  be  a  witness  for  or  against  hia  wife  in  a  litigatioi 

to  which  she  is  a  party.     Acts  of  lb67,  page  269. 

WiUU  T.  Kern.  749. 
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